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A. l’r. 1926 Mad. 494. 

27 Bom. L. 1 . 1487; A. 1. R. 1926 Bom. 119. 
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Vembu Iyer v. Srinivasa Iyengar, 17 Ind. Gas. 609; 
23 M. L. J. 638 at p. 646; 12 M. L. T. 547. (Re- 
lied on) 

Venkata Jagannadha v. Veerabhadrayya, 61 Ind. 
Gas. 667; 44 M 643; 41 M. L J. 1; 34 C. L. J. 
16; 14 L. W. 59; (1921) M. W. N. 401; 30 M. L. 

T. 14; 26 G. W. N. 302; A. 1. R. 1922 P. G. 96; 

48 I. A. 244 (P. G ). (Relied on) ... - 

Vcnkateswara Aiyar v. Somasundrain Chettiar, 44 
Ind. Gas 551; 7 L. W. 280; (1918) M. W. N. 244. 
(Relied on) 

Venkati Kama Reddi v. Pillati Rama Reddi, 38 
Ind. Gas 707; 40 M. 204; 31 M. L. J. 690; 4 L. 
W. 465; 20 M. L. T. 450; (1917) M. W. N. 112. 
{Followed) . . - 

Vishnu Vishvanath Niiikarv. Ramchandra Sada- 
shiv Ninkar, 73 Ind. Gas 1017: 25 Bom. L. R. 
508; A. I. R. 1923 Bom. 453. (Distinguished) ... . 


Walkar v. Frobisher, (1801) 6 Ves. Jur. 70; 31 E. 

R. 943; 5 R. R. 223. (Relied on) 

Wallingford v Mutual Society, *1880) 5 A. C. 685; 
50L. J. Q. B. 49; 43 L. T. 258; 29 W. R. 81. 
(Distinguished) 

Wazir v. Girdhari, 71 Ind. Gas. 847; A. I. R. 1923 
Lah. 311. (Followed) 

William Gecil Keyiner v. Emperor, 22 Ind. Gas. 
145; 36 A. 53; 12 A. L. J. 1; 15 Or. L. J 1. 

(Followed) 

Williams v. Millington, (1788) 2 R. R. 724; 1 H. 

Bl. 81; 126 E. R, 49. (Relied upon) 

Williams & Go., Tn re; Official Receiver, Ex pa?-(e, 
(1913) 2K. B. 88; 82 L. J. K. B. 459; 108 L. T. 
585; 20 Mauson 21; 57 S. J. 285; 29 T. L. R. 24?. 
(Followed) 

Wilraott V. Barber, (1880) 15 Ch. D. 96; 43 L. T. 

95; 28 W. R. 911. (Followed) ... ] 

Wolmershauseii v. Gullick, (1893) 2 Oh. 514; 3 
R. 610; 68 L. T. 753. (Relied on) 

Zain-uFAbdin Khan v Muhammad Asghar Ali 
Khan, 10 A. 166; 15 1. A. 12; 5 Sar. P. 0. J. 139; 

6 Ind. Dec. (n. s.) 112 (P. 0.). (Followed ) . ... 


Zohra V. Mangu Lai, 28 A. 753; 3 A. L. J. 569; A* 
W. N. (1906) 223 (F. B.). (Followed) 




ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1628 of 1924. 

December 11, 1925. 

Present : — Mr. J ustice Walsh and 
Mr. Justice Kanhaiya Lai. 

JAGRUP SINGH— Plaintiff- 
Appellant 

'V€>7*SVl S 

INDRA8AN PANDE and others-- 
Defendants — Respondents. 

Agra Pre-emption Act (XT of 1922), s. 12 (3 ) — 
Person ^'claiming pre-ew^ption," meaning of — Vendee, 
or intended vendee, whether included. 

The vendee, or proposed vendee, or contemplated 
vendee, or intended vendee, is a person “claiming pre- 
emption” within the meaning of the clause “more 
persons than one of the same class claiming pre- 
emption” in s. 12 (3j of the Agra Pre-emption Act. [p. 
1, col. 1.] 

Iswar Datt Upadhiya v. Mahesh Datt Upadhiya, 89 
Ind. Cas. 114; 23 A. • L. J. 862; L. K. 6 A. 451 Civ.; 
(1925) A. 1. R. (A.) 747, followed. 

The. ordinary meaning of “to pre-empt” is to pur- 
chase in preference to others, that is to say, even of 
the whole world, and pre-emption is the effect of the 
purchase. The vendee, if he is successful in the end 
over other competitors, does in fact pre-empt and is, 
therefore, properly spoken of as a person claiming 
pre-emption, [p. 1, col. 2.] 

Second appeal from a decree of the Ad- 
ditional Subordinate Judge, Azamgarh, 
dated the 30th July 1924. 

Mr. P. L. Banerji, for the Appellant. 

Dr. S. N. Sen, for the Respondents. 

JUDGMENT. — This appeal raises a 
simple question of law on the construction 
of 8. 12 8ub-s. (3) of the new Pre-emption 
Act. That question is this. The sub-section 
providing that in a case “where there are 
more persons than one of the same class 
claiming pre-emption," is the vendee, or 
proposed vendee, or contemplated vendee, 
or intended vendee, a person claiming pre- 
emption within the meaning of the section. 
In the case of Iswar Datt Upadhiya v. 
Mahesh Datt Upadhiya (1) a Division Bench 

(1) 89 Ind. Oaa. 114; 23 A. L. J, 862; L, R. 6 A. 451 
OR; (1925) A. 1. R. (A.) 747, 

I 


of this Court, including one member of the 
Court now sitting, has decided that question 
in the affirmative. Nothing is more im- 
portant in connection with this question 
and with the new Act than that the deci- 
sions of this Court should be consistent, 
and, unlf>ss there were some very strong 
reasons compelling us to take a different 
view, we should prefer to follow the view 
taken in the case just cited. In that case 
for some reason the respondents were un- 
represented, and it might be said that that 
fact, to some extent, detracts from the 
authority of the decision because the appeal 
was allowed in their absence. But in this 
case the respondents have had the ad- 
vantage of Dr. Sen to represent them and 
we do not think that anything could be 
said on behalf of the other view which has 
not already been said. We agree with the 
decision, however, on this further ground. 
The ordinary meaning of “to pre empt" is 
to purchase in preference to others, that is 
to say, even of the whole world, and pre- 
emption is the effect of the purchase. The 
vendee, if he is successful in the end over 
other competitors, does in fact pre empt 
and is, therefore, properly spoken of as a 
person claiming pre-emption. It has been 
pointed out to us on behalf of the appel- 
lant that whereas “the right of pre emp- 
tion" is spoken of in other parts of the Act, 
in this particular sub-section the word used 
with reference to what is being claimed is 
simply pre-emption. We are further of 
^opinion that this interpretation satisfies 
another test, namely, the true construction 
of s. 10 where it is quite obvious that the 
expression “equal" or “inferior" right of 
pre-emption is used with reference to the 
vendee. We can understand how it was 
that the Courts below came to the decision 
they did. The authority to which we have 
referred had not then been reported. It 
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has been found that the plaintiff is related 
1o one of the veiulors and the husband* 6i 
llie other vendor within four degrees. The! 
wajih vl^arz filed shows that the property 
in question was obtained by one of the 
vendors and the husband of the other 
vendor from their fathers respectively, who 
were own brothers. The appeal must be 
allowed and the suit decreed subject to the 
condition that the plaintiff is required to 
pay Rs. 1,320, on account of the sale consi- 
deration, found by the Courts below, 
within two months from this date. If such 
payment is made he will get his costs here 
and hitherto including fees in this Court on 
the higher scale -from the defendant vendee. 
If he fails to pay, his suit shall stand dis- 
missed with costs here and below, includ- 
ing fees in this Court on the higher scale. 

N. H. Appeal allowed. 


PATNA HIGH COURT, 

Civil Revision No. 95 of 1925. 

June 4, 1925. 

Present: — Justice Sir John Bucknill, Kt. 

SHEO CHARAN SINGH-Decree- 
Holder—Pbtitioner 
versus 

KISHNO KUER and another- 
J udgment-Debtors — Opposite Party. 

Civil Procedure Code (Act (V of lOOS)^ 0 XX I, 
rr. 66, 7£ — Eocecutiou of decree — Sale - Dec^^ee-holder, 
whether bound to bid up to any fixed sum. 

There is no legal necessity for a bidder at an 
auction-sale, whether he be tho decree-liolder or an 
outsider, to purchase the property at the full price at 
which it may have been valued in the sale proclama- 
tion. On the contrary, the value of the property is 
really only that which it will actually fetch, assuming 
t hat there is no fraud or malpractice witli regard to 
the bidders and that the sale has been reasonably and 
properly made public, [p. 2, col. 2.) 

Application against an order of the 
District Judge, Gaya, dated the IGth Feb- 
ruary 1925, against that of the Munsif, 
First Court, Gaya. 

Mr. Brij Kishore Prasad, for the Peti- 
tioner. 

Mr. Siva Nandan Rai, for the Opposite 
Party 

JUDGMENT. 

Bucknill, J.— This is an application 
in civil revisional jurisdiction made to 
this Court under somewhat curious circum- 
stances. 

The applicant obtained a decree for rent 
against the opposite party here in the 


Court of the Munsif of the first Court of 
Gaya. Having obtained his decree he then 
-applied for execution. It would seem that 
there were four properties which were put 
up for sale and the Court allowed the 
decree- holder (that is, the applicant here) 
to bid for the properties at the sale. There 
seems no doubt that the valuation which 
was put on the properties was, that the first 
was put at Rs. 46, the second at Rs. 1,470, 
the third at Rs. 3,075 and the fourth at Rs. 55. 
There is nothing on the record or before me 
to indicate in any way that the sale procla- 
mations were not duly published and in 
fact on the 21st January last the sale was 
proceeded with. It would appear from the 
record that there were other bidders besides 
the decree-holder. Now the Munsif made 
a curious order on the 22nd of January, 
that is to say, the day after the sale. He 
placed in his order-sheet the following 
words : — 

“ Decree-holder did not bid for the valua- 
tion fixed by the Court. The case is dis- 
missed, vide order passed on the sale pro- 
clamation." 

When - we turned to the sale proclama- 
tion we saw that the note or order there 
reads : 

"The decree-holder does not wish to* bid 
up to the value fixed by the Court. The 
property on sale is 28*45 acres nakli, 
bhaoli and belagan lands. The decree is 
for Rs. 5G6-9. lie wants to j)urchase the 
property for a nominal value. This cannot 
be allow^ed ; as the decree-holder does not 
care to bid for more, so I dismiss the 
case." 

Now it is very difficult to see how on the 
language of these two orders it was really 
altogether open to the Munsif to adopt 
the course which he did. I do not know 
that there is any legal necessity for a bidder 
at an auction-sale, whether he be a decree- 
holder at whose instance the property being 
sold is being put up for sale or whether 
he be an outside person, to purchase the 
property at the full price at which it may 
have been valued in the sale proclamation. 
On the contrary it would seem that after 
all the value of the property which is thus 
put up to auction is really only that which 
it wull actually fetch at that auction as- 
suming, of course, that there is no fraud or 
malpractice with regard to the bidders and 
that the sale has been reasonably ahd pro- 
perly made public. I have no doubt that 
there is a good deal of force in what is 
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urged by the learned Vakil who appeared 
for the opposite party, namely, that owing 
to there being a number of sales conducted 
on the same day it was not very feasible 
for the Munsif to have recorded at great 
length his reasons for his order in the 
order-sheet. There is notliing except the 
suggestion contained in the order which 
is endorsed on the sale proclamation where 
the Munsif says that, the decree-holder 
wants to purchase the property for a nomi- 
nal value which leads one to suppose that 
there was anything improper or wrong in 
the way in which the sale had been made 
public or in the way in which the bids took 
place. On the other hand, there is certain- 
ly this to be said in favour of the Munsif’s 
view, namely, that so far as the second 
property was concerned the amount which 
was in fact bid was a very trilling one 
compared with the value which was put 
upon the property in itself. In that in- 
stance it will be observed that whilst the 
value was Rs. 1,470 the price bid was 
Rs. 232. As regards the third property put 
up for sale the difference was very much 
worse ; for, there, whilst the value was 
Rs. 3,075 the bid for it was Rs. 231. What 
I think the Munsif should have done was 
to have expressed his views as to the un- 
satisfactory nature of the sale in clearer 
terms and to have given his reasons which 
ought to be substantial ones for declining 
to proceed with the sale. I do not think 
that the reasons which he has given are 
good reasons for dismissing the execution 
case ; for, so far as we can see, the decree- 
holder had done nothing really wrong in 
refusing to bid up to the total value which 
had beep fixed on the property. I think 
the Munsif’s order should have been, after 
having set out his reasons, to have ordered 
that there should be an issue of a frdsh 
sale proclamation under cireuinstances of 
proper publicity which would ensure that 
at the next auction when the property 
should be put up for sale there should be 
suitable bidders. Under such conditions 
no doubt the properties Wv)uld fetch what- 
ever they were really worth and what the 
public was ready to pay for them. It may 
be said with regard to the lat and 4th 
properties^ that the prices which were offer- 
ed^ were substantially equivalent to the 
prices at which the two properties were 
valued and that is certainly so. At the 
same time these two properties are of very 
little account aggregating just Rs. 101 


in value. It does not, therefore, seem desir- 
able to split these two properties away from 
the other two or to regard the two pro- 
perties entirely separatel}^ 

I should mention that after the decision 
by the Munsif it would seem that the 
decree-holder preferred some sort of appeal 
to the District Judge of Gaya. What 
exactly happened before the District Judge 
it is difficult to understand. From the 
order- sheet of the 5th February there 
seems to be a note by the serishatadar 
saying that the order complained of is not 
appealable (vide O. XLQI, r. 1 and s. 104, 
0. P. C.) On the same day the District 
Judge minutes: “put up in presence of 
Pleader.” No date is mentioned as to when 
it should be put up. But on the 16th Feb- 
ruary we get an order of the District Judge 
“Pleader absent. File.” Whether this is 
tantamount to the dismissal of the appeal 
or whether this is tantamount to the ad- 
journment of it I do not know. However, 
to my mind the conclusion is after all the 
same, for although the matter has come up 
to this Court by way of complaint against 
what appears to have been the serishtadars 
order of the 5th February, there is also a 
complaint quite clearly made that the order 
which the Munsif passed on the 22nd Jan- 
uary was illegal. I have no hesitation in 
coming to the conclusion that the order 
which was passed by the Munsif on the 
22ud January is an unsatisfactory one. 

It must be set aside and the Munsif 
ordered to re-instate ; the execution case, 
to direct that a new sale proclamation shall 
be issued and that such precautions should 
be taken with regard to the publicity of 
the conditions under which the sale will 
be held so as to ensure that a reasonable 
and proper sale will be held upon the date 
fixed. There will be no order for costs in 
this application. 

z. K. Order accordingly. 


ALLAHABAD HIGH COURT. 

Second Omn Appeal No. 1642 op 1925. 
December 11, 1925. 

Present Mr. Justice Sulaiman. 
KALKA PRASAD— Plaintiff- 
Appellant 
versus 

PANNA — Defendant— Respondent. 

Agra Tenancy Act {II of 1901), ss. 175, ISi—Dis* 
trict Judge, order of — Appeal, third, to High Court 
whether Iks, 



4 PAIVATIBAI TfetMBAKRAO 1 ). viSHVAKAtH kHAb^DtlRAO RASTEl. [92 I. 0. 1926] 


Section 182 of the Agra Tenancy Act only allows a 
second appeal to the High Court and not a third 
appeal. 

Therefore, no appeal lies to the High Court from an 
order passed by the District Judge on an appeal from 
an appellate order of a Collector. 

Lachmi Narain v. Nirotam Das, A. W. N. (1900) 
272; 29 A. 69; 3 A. L. J. 688, followed. 

Chha^mal Das v. jSin/a, A, W. N. (1906) 254, 3 A. L. 
J. 625, not followed. 

Second appeal against a decree of the Dis- 
trict Judge, Jhansi, dated the 22nd of 
August 1925. 

Mr. S, N. Varma, for the Appellant. 

JUDGMENT,— This purports to be 
an appeal from an order passed by the 
District Judge on an appeal from an appel- 
late order of a Collector. Thus it is a third 
appeal to the High Court. Section 182 of 
the Agfa Tenancy Act only allows a second 
appeal to the High Court and not a third 
appeal. Section 175 bars all appeals which 
are not provided for. It is, therefore, clear 
that the appeal does not lie. 

The learned Vakil for the appellant re- 
lies on the case of Chhajmal Das v. Sirya 
(1) where a learned Judge of . this Court 
entertained a third appeal. That case 
was contrary to the decision in Lachmi 
Narain v. Nirotam Das (2) reported in the 
same volume at page 251, and must be 
deemed to baveby implication been over- 
ruled by the decision of the Bench in the 
case of Lachmi Narain v. Nirotam Das 
(3) reported in the same volume at page 272. 
As no appeal lies, this appeal is according- 
ly dismissed under 0. XLI, r. 11 

N. H. Appeal dismissed. 

{D A. W. N. (1906) 254; 3 A. L. J. 625. 

(2) A. W. N. (1906) 251, 3 A. L. J. 623. 

(3) A. AV. N. (1906) 272; 29 A. 69; 3 A. L. J. 688. 


BOMBAY HIGH COURT, 

First Civil Appeal No. 150 of 1924. 
September 1, 1925. 

Present : — Sir Norman Macleod, Kt., 
Chief Justice, and Mr. Justice Coyajee. 
PARVATIBAI TRIMBAKKAO 
PATVARDHAN— Plaintiff— 
Appbllant 
versus 

VI8HVANATH KHANDERAO HASTE— 
Defendant — Respondent. 

Ihndu Law Adoption — Agrtement between adoptive 
and natural fathers reserving right of making W ill to 
adoptive father, legality of. 

An agreement between the adoptive father and the 
natural father of the minor about to be adopted, made 


at tho lime of adoption, whereby full powers are 
reserved to the adoptive father to dispose of the family 

f noperlies by AVill, is not valid according to the Hindd 
jaw and is not binding on the adopted son. [p. 4, 
col. 2.] 

First appeal from the decision of the 
First Claes Subordinate Judge at Poona, in 
Suit No. 1021 of 

Mr. P. B, Shingnej for the Appellant. 

Mr. G. N. ThakoVy (with him Mr. W. B. 
Pradhan\ for the Respondent. 

JUDGMENT* — The plaintiff sued to 
recover Rs. 6,580 with costs of the suit and 
future interest at six per cent from the 
estate of the deceased testator Rao Badadur 
Khanderao Vishwanth Raste in the hands 
of the defendant. The plaintiff claimed this 
amount as the arrears of annuity of Rs. 400 
a year payable to her under the Will of her 
deceased father. 

The claim has been dismissed by the 
lower Court on various grounds, and we 
think that this appeal can be disposed of in 
a very simple manner. 

The defendant was adopted in 1896, and 
Ex. 82, the tharavpatrUy was executed at 
the lime as constituting an agreement be- 
tween the natural father of the defendant, 
who was then a minor, and the adoptive 
father. One clause of the agreement w^as 
to this effect that the adoptive father had 
made a Will; that the adopted boy should 
act up to the terms of the Will, and in case 
the adoptive father made other Wills, 
the adopted son should behave according 
to the terms of the other Wills. That 
clause in effect gave the adoptive father 
an absolute right to dispose of all his pro- 
perty even after the adoption in any way 
he pleased. The Will under which the 
plaintiff claimed was made after the adop- 
tion. At that time the joint family consist- 
ed of adoptive father and the adopted son, 
and according to llidnu Law the father 
would have no pow^er to make dispositions 
by Will of the joint family property. 

We do not think an agreement of this 
nature is in consonance wdtli the principles 
of Hindu Law with regard to agreements 
wdiich can be made at the time of the adop- 
tion between the adoptive father and the 
natural father of the boy taken in adop- 
t.on. The result of such an agreement 
would be that the adopted son would lose 
his right in his natural family, and would 
either acquire no rights at all, or would 
only acquire rights which were liable to be 
defeated, in his new family. The appel- 
lant being aware of the difficulty of the 
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tharavpatra endeavoured to rely upon the 
payments made to her by the adoptive 
father before he died, Huch payments, 
which, as a matter of fact, were not disputed 
by the adopted son and had never been 
disputed since the death of the adoptive 
father, could only be considered as gifts 
in prccsenii of certain cash, and could not 
possibly constitute a claim to anything in 
the nature of any annuity. 

We agree with the Judge that Ex. 82 
offended against the law of minors and the 
general principles of Hindu Law as regards 
adoption. We, therefore, dismiss the ap- 
peal with costs. 

K. Appeal dismissed. 


SIND JUDICIAL COMMIS- 
SIONER'S COURT. 

J UDICIAL MiSCELLANBOUS APPLICATION 

No. 329 OF 1923. 

September 22, 1925. 

Present: — xMr. Rupchand Bilaram, 

A J C 

OFFICIAL RECEivER—ArPLicANT 
versus 

LACHMIBAI — Opponent. 

Provivcial Insolvency Act (V of W20), ss. 51^, 
difference between — Encumbrance created within two 
years of adjudication — Consideration— Good faith — 
Burden of proof 

Where an incumbrance created by an insolvert 
within two years of his adjudication is challenged m 
the Insolvency Court the onus lies on the incumbran- 
cer to prove both good faith and valuable consideia- 
tion, [p. C, col 1.] 

Official Assignee of Madras v. A nnapumammal, 20 
Ind. Cas 901; 14 M L. T. 150, Anantarama Aiyar v 
^Lussufji Oomer Sahib, 36 Ind Cas. 903, 31 M. L. J 
133; (1916) 2 M. AV. N 236, Official Assignee of Madras 
V. Samhanda Mudahar, 60 Ind. Cas. 205, 43 M 739, 39 
M L. J. 345; 28 M. L. T. 258, Nilmom Chowdhuri v 
Basanta Kumer Banerjee, 29 Ind. Cas. 814; 19 W. 
N. 865 and Muhammad Ilabihullah v. Mushtag ilusam, 
37 -Ind. Cas. 684, 14 A. L. J, 1183, 39 A. 95, relied 
upon. 

There is a radical difference between s. 53 and s. 54 
of the Provincial Insolvency Act. Under s. 54 tiie 
Court is not concerned with the motive of the trans- 
feree but only with that of the debtor. It is he who is 
said to have given the preference and whether the trans- 
feree acted in good faith or not is immaterial. AVhere, 
however, the three months’ limitation contemplated by 
8. 54 has expired, it is open to the transferee to prove 
that whatever the motive of the transferor may have 
been, he on his part acted in good faith. And where 
the consideration of the transfer is a past debt the 
transferee stands in a better position than otherwise. 
He has his own interests to serve and owes no duty 
to the ether creditors to protect their interests. He is 
in the absence of any statutory limitation imposed by 


the Law of Bankruptcy, as much at liberty to secure 
the payment of his debt by superior diligence as by 
accepting a voluntary preference provided he goes no 
further than what is necessary to serve his own pur^ 
pose [p. 8, col. 1.] 

Hakim Lai v. Mooshahar Sahu, 34 C. 999 at p. 1018; 
11 C W. N. 889; 6 C. L. J. 410, relied upon. 

Official Assignee of Bengal v. Yokohama Specie 
Bank, Ltd , 87 Ind. Gas. 392; 29 C. W. N. 371, (1925; 
A. I. R. (0.) 640, referred to. 

Application under s. 53 of the Provincial 
Insolvency Act. 

J\Ir. Dingomal Narainsing^ for the Official 
Receiver. 

Mr. Kimatrai Bhojraj, for the Alienee. 

Mr. Srikishendas (J. Lulla, for the Insol- 
vent. 

JUDGMENT.— The Official Receiver 
has applied under s. 53 of the Provincial 
Insolvency Act for annulment of a mort- 
gage-deed executed by the two insolvent 
brothers Valabdas and Sunderdas on the 
Ist September 1921 in favour of their pa- 
ternal aunt Lachmibai. The two brothers 
belong to Shikarpur. They carried on 
business at Karachi with the aid of gumash- 
tas in the firm name of Naraindas-Sunder- 
das; Naraindas being their father who died 
in 1916. The deed recites that Jamnadas 
husband of the mortgagee had an account 
with the firm of Naraindas Sunderdas; on 
which a sum exceeding Rs. 14,000 was due 
to him and that he had advanced a further 
sum of Rs. 10,000 to the two brothers 
on 28th March 1921 and the two brothers 
had by a letter dated 17th May 1921 agreed 
with Jamnadas to mortgage to him a half 
undivided share in their residential house 
at Shikarpur in the sum of Rs. 24,000 
made up of the two sums of Rs. 14,000 
and 10,000 and that Jamnadas having 
died on 25th May 1921 the mortgagors had 
in consequence of the arrangement made 
with Jamnadas executed the mortgage- 
deed in favour of his widow and legal re- 
presentative. 

The two brothers were adjudicated as 
insolvents c I 11th December 19 j 2 in pur- 
suance of an application presented to this 
Court on 31st October 1922 by one of the 
creditors of the insolvents. The incumb- 
rance purported to have been created by the 
mortgage-deed, assuming it to have been 
in pursuance of the letter dated 17th May 
1921, is within two years of the order of 
adjudication. 

Section 53 of the Provincial Insolvency 
Act is a re-enactment ipsissimis verbis of 
8. 36 of the Provincial Insolvency Act of 
1907 and the exception contained in s, 36 
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of the old Act in favour of “an incumb- 
rancer in good faith and for valuable con- 
sideration” and a similar exception contain- 
ed in s. 55 of the Presidency Tovrns Insol- 
vency Act have been the subject of judicial 
interpretation. It has been consistently 
held by the different High Courtsthat where 
an incumbrance made within two years 
of adjudication is challenged in the In- 
solvency Court the onus lies on the in- 
cumbrancer to prove both good faith and 
valuable consideration, c/. Official As- 
signee of Madras v. Annapurnammal 

(1), Anantarama Aiyar v. Yussufji 
Oomer Sahib (2), Official Assignee of Madras 
V. Sambanda Mudaliar (3) and Nilmoni 
Chowdhuri v. Basanta Kumcr Banerjee (1), 
Muhammad Hahibullah v. Mushtaq Husain 
(5), 

It has not been seriously disputed that 
the same considerations apply to s. 53 and 
that it is for the opponent to prove both 
valuable consideration and good faith in 
order to entitle him to succeed. 

The evidence of the consideration for the 
deed appears to be fairly strong and con- 
clusive. 

The insolvents carried on their business 
with the aid of gumashta and maintained 
regular books of account. They have pro- 
duced their books from Sambat 1974 on- 
wards. These books show large sums of 
money due to Jamnadasfrom time to time. 
The balances due to him when the account 
books otSambats 1974, 1976, 1977 and 1978 
were closed and fresh account books kept 
were Rs. 16,956-12-9, Ks. 14,725-0-6, 
Rs.l3, 887-8-6 and Rs. 15, 195-7-9 respectively. 
No amounts appear to have been withdrawn 
by Jamnadas in Sambat 1974 or the year 
1921. There are corresponding entries in the 
account books kept by Jamnadas himself. 
Exhibits 16 to 18 are the entries in his books. 
Exhibit 19 is a Vatak or memo, of account 
prepared by the insolvents’ gumashtas and 
handed over to Jamnadas in the usual 
course of business and prove a similar in- 
debtedness Of the insolvents to Jamnadas. 
No evidence has been called in rebuttal to 
prove that about Rs. 15,000 were not 
due to Jamnadas by the insolvents’ Karachi 
firm. 

(1) 20 Ind. Cas. 901; 14 M. L T 150. 

(2) 36 Ind. Cas. 903, 31 M. L. J. 1:33, a0l6) 2 M W 

N. 236. . / . . 

(3) 60 Ind. Oas. 205; 43 M. 739, 39 M. L J 345- 28 
M. L. T. 258. 

( 4 ) 29 Ind. Cas. 814; 19 C W. N 865 

(5) 37 Ind. Cas. 684; M A. L. J. 1183; 39 A. 95 


It would also appear that Jamnadas had 
a banking account with the firm of Pirbdas 
Kanayalal of Shikarpur who had a branch 
linn in Bombay as well. Another Shikar- 
puri firm carrying on business at Bombay 
in the name of Tejbhandas Thoriomal had 
a branch firm at Karachi of the same name. 
A sum of Ks. 10,000 was paid by the 
firm of Pirhdas-Kanayalal at Bombay to the 
linn of Tejbhandas Thariomal of Bombay 
on behalf of and under instructions from 
Jamnadas. The Karachi branch firm of 
Tejbhaiidas-Thariomal appear in their turn 
to have paid the Rs. 10,000 to the insolv- 
ents on 28th March 1921. Harbhagwandas 
the Manager of the Bombay Branch of 
Pirbdas Kanayalal has produced an entry 
from sahi book of his firm of the payment 
of Rs. 10,000 to the firm of Tejbhandas 
Thariomal on account of Jamnadas and 
duly signed by him. The AT i* part- 
ner of Pirbdas Kanayalal toniKar|)ur has 
produced a debit entry Ex. 91 from his 
Shikarpur books showing that Rs. 10,000 
were duly debited to Jamnadas’ account in 
their books. Pahlajrai, the present Manager 
of the Karachi branch of Tejbhandas 
Thariomal, has put in an entry from his 
cash book of the payment of Rs. 10,000 
to the insolvents’ firm which is signed by 
their gumashta Gobindo, and has also 
produced the letter, Ex. 13, given by Jam- 
nadas to them, authorising them to pay 
Rs. 10,000 to the insolvents. The 
insolvent Valabdas has explained that this 
sum of Rs. 10,000 was an advance to the 
insolvents and not to their firm. It was, 
therefore, credited in their gharoo (private) 
books as paid to them by Jhamnadas and 
then transferred by them in their capital 
account in the shop books as an advance 
fromthem. l^^xhibits 22 to 25 are entries in the 
insolvents gharoo books. Exhibits 26 and 27 
are the corresponding entries in their firm 
books. The sum of Rs. 10,000 was in- 
dubitably paid by the insolvents to their 
firm as part of the capital and had been 
duly accounted for. It has not been shown 
that the insolvents had any other source 
where from to bring the Rs. 10,000. 1, 
therefore, hold that the mortgage deed is 
for valuable consideration. 

An attempt was made on behalf of the 
opponent to prove that at the time of the 
further advance of Rs. 10,000 the insol- 
vents had agreed to execute a deed of 
moitgage in favour of Jamnadas. The only 
evidence on this point is tfie statement 04 : 
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the insolvent Valabdas. I have no hesita- 
tion in holding that his evidence on this 
point is false. There is no mention of tlie 
alleged oral agreement in the hitter, I^x. 7-2, 
which is said to have been given by liim to 
Jamnadas on 17th May 1921. The whole 
tenor of this letter shows that there could 
have been no oral agreement l)etween the 
^ parties to create a mortgage prior to this 
letter. It recites that a sum of Rs. 15,000 
or 10,000 were due by the iiisol vents’ 
firm to Jamnadas and that the insolvents 
liad taken from him a further sum of 
Rs. 10,000 which lie had sent for from 
the firm of Pribdas Kanayalal at llomliay 
thiougli Teibhaudas IMiariomal and that 
about Rs. 25,000 or 2'i,00l) plus iuteresb 
were due by them and then it recites as 
follows: 

“On account of the same we have under- 
taken to mortgage with you without posses- 
sion the half portion of our liouse for 
Rs. 24,000 in words twenty four thousand. 
Whenever you choose deed will be executed 
in your favour and registered. We have 
agreed to execute for a [leriod of five years. 
The interest will be paid at the rate of 6 
annas per cent., per mensem. Therefore, 
this chit is given to you in writing.” 

If there was a prior oral agreement one 
would liave found specific mention of it in 
this letter. There is no meulioii of this 
oral agreement in tlie mortgage deed either. 
The explanation of Valabdas as to the 
reason why he did not pass this writing in 
favour of Jamnadas at the time of the 
advance is preposterous, lie states that at 
that time it was arranged that insolvents 
were to give in mortgage to Jamnadas such 
of their properties as he might select and it 
was only after Jamnadas made his selection 
that he passed the letter Ex. 7-2. Jamnadas 
was their uncle and knew all about their 
property and this delay of about one month 
and 24 days to make the selection is un- 
accountable. 

It would appear from the evidence that 
the insolvents were in financial difficulties 
from the end of 1920. They traded in piece- 
goods and had bought both on the sterling 
and rupee basis large quantities of cloth 
for forward delivery at a time wlien the 
exchange had risen to over 2 shillings to the 
rupee. In December 1920 the exchange 
dropped down to 1 shilling 5 pence thereby 
seriously affecting the insolvents. The price 
of cloth purchased on the rupee basis had 


also gone down to a certain extent through 
other causes. 

In December 1920 they sold some of their 
property to Pirbdas Kanayalal to keep them 
going and it appears that in March 1921 
they either borrowed from Jamnadas the 
sum of Rs. 10,000 or appropriated to 
themselves this sum which ‘had been paid to 
them by Tejbhandas Thariomal on account 
of Jamnadas, and used this amount for the 
same purpose. They evidently expected 
the exchange to go up and the prices to rise. 
They a[)pear to have taken some deliveries 
of piecegoods upto April 1921 though such 
deliveries were not so brisk. The exchange 
instead of showing any improvement grew 
from bad to worse and in May 1921 Messrs. 
Kahn and Kahn through whom the insolv- 
ents had imported large quantities of piece- 
goods fixed the exchange in respect of all 
the insolvents goods at 1 shilling 3| pence. 
The fixing of the exchange by Messrs. Kahn 
and Kahn deprived them of all chances of 
reducing their estimated losses by a rise in 
exchange. The estimated loss due to Messrs. 
Kahn and Kahn at this date was about a 
lac of rupees. They had other losses to 
pay. Their attempts to execute certain 
transfers in favour of their relations and 
particularly their submitting to an award 
in favour of their mother followed by a 
consent decree which is the subject matter 
of another application appear to be all sub- 
sequent to this date, lam of the opinion that 
the promise if any made by the insolvents 
to Jamnadas to secure his claim was made 
in May 1921 and not at the time of alleged 
advance of Rs. 10,000. 

I entertain some doubts if Rx. 7-2 is the 
letter handed over by Valabdas to Jamha- 
das at the time it purports to have been 
written. It refers to a half share of the 
house being given in mortgage. The 
insolvents owned at that time the whole 
house. The award transferring half of this 
house to their mother is dated July 1921. 
No explanation has been offered why the in- 
solvents agreed in May 1921 to mortgage 
only a half share of the house to Jamnadas 
unless it be assumed that before this letter 
was given the insolvents had agreed to 
give the other half to their mother. The 
opponent has iclied on a recital made in 
the alleged Will of Jamnadas Ex. 7-1 which 
is said to have been made on 2 1st May 1921 
about the writing given to Jamnadas. This 
genuineness of this Will is being litigated 
in another Court and X do not propose to 
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discuss the evidence as to its genuineness 
in the present proceedings* Clause 5 of this 
Will assuming it to be genuine does not 
give the purport of the letter passed in 
favour of Jamnadas and is inconclusive. It 
is not necessray for the purpose of this 
case to hold definitely if p]x. 7-2 is the 
letter given to Jamnadas, Whether the 
insolvents promised on the 17th May 1921 
with Jamnadas that he would secure to him 
the re* payment of the debt already advanced 
or if Ex. 7-2 has been isubstituted for an- 
other after the death of Jamnadas. It 
would equally appear that there was no 
obligation on the insolvents to execute the 
mortgage- deed in favour of their aunt on 
the 1st September 1921 and its execution 
without any pressure from the aunt amounts 
to fraudulent preference within the mean- 
ing of s. 54 of the Act. If the petition for 
insolvency had been filed within three 
months of this date, I would have had no 
hesitation in declaring it to be void. Differ- 
ent considerations however arise in tlie cir- 
cumstances of the present case. There is 
a radical difference between ss. 53 and 54. 
In s. 54 the Court is not concerned with 
the motive of the transferee but only with 
that of the debtor. It is he who is said to 
have given the preference and whether the 
transferee acted in good faith or not is im- 
material. Where, however, the three months’ 
limitation contemplated by s. 54 has expir- 
ed, it is open to the transferee to prove that 
whatever the motive of the transferor may 
have been, he on his part has acted in good 
faith. And where the consideration of [he 
transfer is a past debt, the transferee stands 
in a better position than otherwise. He has his 
own interests to serve and owes no duty to 
the other creditors to protect their interests. 
He in the absense of any statutory limitations 
imposed by the Law of Bankruptcy, is as 
much at liberty to secure the re-payment of 
his debt by superior diligence as by accept- 
ing a voluntary preference provided he 
goes no further than what is necessary to 
serve his own purpose. See the observa- 
tions of Mukerji, J., in Hakim Lai v. Moosha- 
har Sahu What then are the limita- 
tions imposed by the Law of Bankruptcy 
on the rights of the creditor to secure to 
himself the re-payment of a past debt? 
Where he has secured an advantage by his 
superior diligence, it would appear that he 
cannot be deprived of such advantage either 

(6) 34 C. 999 at p. 1018; 11 C. W. N 889; C C. L. J. 
410. 
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under s. 53 or s. 54 of the Act. Where he has 
not secured it by such superior diligence 
but has accepted a preference voluntarily 
made by his debtor, he may not retain it, 
if an insolvency petition is filed for the 
adjudication of the debtor within three 
months of such preference. It would, there- 
fore, follow that if the three months have 
elapsed, it is open to the creditor to say that 
in accepting such preference he has only 
secured to himself his own interests, and 
to rely on the presumption arising there- 
from to prove his good faith. The onus 
then shifts on to the Official Receiver to 
prove other circumstances to warrant an 
inference that the act of the creditor in 
accepting a preference was an act of bad 
faith according to the Law of Bankruptcy. 
On behalf of the Official Receiver an at- 
tempt was made to show that 4here were 
other circumstances in the present case to 
rebut the inference arising in favour of 
the opponent as a creditor. In the first 
place it was said that the property mort- 
gaged to him was substantially the whole 
of the property by the insolvents, and it 
was urged that as such it was an act of 
bankruptcy and void as not having been 
accepted in good faith. Reliance was placed 
on the recent case of the Official Assignee 
of Bengal Y, Yokohama Specie Bank Ltd., 
(7). Though I afforded an opportunity to 
the Official Receiver after he had closed 
his case to prove .that this property was 
substantially the whole of the insolvents’ 
property, he has failed in his attempt. 
Admittedly the insolvents had another pro- 
perty at Karachi which was mortgaged by 
them with Messrs. Tattersall & Co. for 
Rs. 16,000 on the 22nd February 1922. 
They had a certain amount on stock-in- 
trade, and it was open to the Official Recei- 
ver to show what its value was. He has 
not done so. The insolvents have, on the 
other hand, put in certain stiitements to 
prove that they took delivery of a consider- 
able quantity of piecegoods after the 
mortgage- deed. The opponent is a woman, 
and it cannot be assumed without further 
proof that she knew that her nephews were 
■: ■ to her all that they possessed, 

li Ex. 7-2 is genuine, and the mortgage- 
deed was executed in pursuance of the 
promise made by the insolvents to Jamna- 
das, it would appear that at that time the 
insolvents possessed one more immoveable 

(7) 87 Ind. Cas. 392; 29 0. W. N. 374; (1925) A. I R, 
(C.; 640. ^ ^ 
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property which they jriorlirnL^' 1 with Messrs 
Hiranand Naraindas for Ks. 15,000 and 
had also other considerable assets. 

It is no doubt true that after May 1921, 
the insolvents at no time possessed suffi- 
cient assets to pay off their creditors in 
full, and though I have a shrewd suspicion 
that the object of the insolvents to attempt 
to carry on their business for over a year 
after they were to their knowledge hopeless- 
ly gone, was to benefit some of their rela- 
tions and to make it difficult for the 
Official Receiver to take possession of all 
the property which would otherwise have 
been available for distribution, I find it 
difficult to hold that the incumbrance in 
favour of the opponent falls within the 
principle enunciated in the Calcutta case. 

It was further alleged on behalf of the 
Official Receiver that as the opponent had 
no issue, the object of the mortgage-deed 
was to secure to the insolvents the advantage 
of the transfer, the opponent holding the 
property on their behalf as a henamidar, A 
considerable amount of argument was ad- 
dressed at the Bar with regard to the vali- 
dity of the alleged Will of Jamnadas, and 
especially the provision in respect of 
“d/iaram’\ It is however not necessary for 
me to go into the question either of the 
validity of the Will or of the bequest to 
^'dharam' as it would appear that the pos- 
session of the opponent de hors the Will is 
even better. As a Hindu widow she is 
entitled to an absolute estate in the cash 
left by her husband. I am not, however, 
prepared to hold in the absence of any evi- 
dence on the point that the mortgage-deed 
was executed in favour of the opponent as 
a henamidar for the insolvents. Admittedly 
Jamnadas has left two brothers who are 
both alive, and it cannot now be said w^he- 
ther on her death, the property left by her 
would vest in the insolvents or in the bro- 
thers of Jamnadas. This will depend on 
who are alive at the time the inheritance 
opens up on her death. It is to be regretted 
that I should have arrived at this conclu- 
sion which deprives the creditors of their 
right to claim a rateable distribution out of 
the half share of the residential house mort- 
gaged to the opponent. The conduct of the 
insolvents in continuing to carry on their 
business from certain mala fide motives 
requires a separate consideration and can- 
not be made a ground for setting aside the 
incumbrance in the absence of proof of bad 
faith on the part of the opponent. This ap- 
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plication, therefore, fails and is dismissed. 
In the circumstances of this case; I make 
no order as to costs. If the Official Receiver 
wishes to appeal against this decision, I 
shall readily grant him the required per- 
mission. 

p. B. A. Application dismissed. 


BOMBAY HIGH COURT. 

Original CiViL Jurisdiction Appeal 
No. 95 OF 1924. 

February 27, 1925. 

Present:— Sir Norman Macleod, Kt., 
(^hief Justice, and Mr. Justice Coyajee. 
JAMSIIEDJI NAOROJI OAMADIA— 
Defendant — Appellant 
versus 

MAGANLAL BANKEYLAL & CO.— 
Plaintiffs -Respondents. 

Contract Act ( IX of 1872), s. 178 Shares handed over 
for purpose of raising money— Pledge of shares — 
Misrepresentation, shares obtained by— Pledgee, rights 
of — Fraud, meaning of — '"Goods," whether includes 
share certificates 

A person who without enquiry takes from another 
an instrument signed in blank by a third party and fills 
up the blanks cannot, even in a case of a negotiable 
instrument, claim the benefit of being a purchaser for 
value without notice so as to acquire a greater right 
than the person from whom he himself received the 
instrument, [p. 12, col. 21 
France v. Clark, (1884) 26 Ch D 257, 53 L. J. Ch. 
.585, 50 L T 1; 32 W. R 466, referred to 
'■J'he obtaining of goods or documents by fraud of 
which the proviso to .s 178 of the Contract Act speaks 
must mean obtaining possession by such a trick or 
fraud as excludes real consent and, therefore, cannot be 
the foundation of any other contract, [p. 13, col 1 ] 
Defendant No. 1 who was a partner in a firm which 
had been dissolved represented to defendant No. 2 
that his liabilities in respect of his partnership in the 
dissolved firm did not exceed a certain sum and in- 
duced defendant No 2 to enter into a partnership 
with him for the purpose of starting a new business. 
Defendant No. 2 handed over shares in certain com- 
panies to defendant No. 1, together with transfer 
forms with blank transfers duly signed by him, and 
authorized the first defendant to borrow money on the 
shares for the purpose of the new business to be 
started by them. The first defendant pledged the 
shares with the plaintiff and utilized the proceeds to 
discharge his liabilities as a partner in the dissolved 
firm In a suit by the plaintiff to enforce the pledge 
of the shares 

Held, (1) that the first defendant having been autho- 
rized by the second defendant to pledge the shares 
it could not be said that he had obtained possession 
of the shares by means of an offence or fraud ; Hbid ] 

(2) that at the most it could only be said that the 
first defendant induced the second defendant to 
negotiate with him with regard to starting a new 
business by misrepresenting the amount of his liabili- 
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ties in lus old business and that such a misrei’>re- 
Bcntation would enable the st'Cond defendant to avoid 
the agi cement to stait a ru'W biisnic'^s and fo leeover 
the shares entrusted to the liist defendant bu- the 
purpose of raising money for that business; libid} 

(3) that the misrepieseiitation, however, Imd not tlie 
effect of rendering the pledge of the shares with tlie 
plaintiff before the rt>cjssion of the eontraet in\alid 
and that the plaintiff Avas, thorefoie, enlitlod to enfoieo 
his pledge 

Per Coyajee, J — The term “goods” used in s 178 
of the (Contract Act is wide enough to include share 
certificates [p 13, eol 2.) 

Fazal V Miuigaldas, GQ iml Cas 726, 16 H 48!) at]) 
502, 23 Bom. L. R. 1144, (1022) A I R (B) 303, fol- 
lowed. 

Appeal from the decision of Mr. Justice 
Kemp. 

Mr. Kanga, Advocate-General, (with him 
Mr. Khergamvalla), for the Appellants. 

Sir Thomas Stravgman, (with him Mr. 
Kania, for Kespondent No 1 

JUDGMENT, 

Macleod, C. J,— The plaintiffs filed 
tills suit seeking to recover the sum of 
Ks. 2(>, 67 1-9-0 from the first defendant, and 
praying for a declaration that the pledge of 
the shares mentioned in Ex. E to the plaint 
was binding on the second defendant, and 
that the second defendant had no right to 
prohibit the transfer of the said shaies to 
the name of the plaintiffs. They also i)rayed 
that they might be authorised to sell the 
shares mentioned in Ex. D and appropriate 
the net proceeds to\\ards part satisfaction 
of the decree to be passed in their favour. 

Plaintiffs alleged that the first defend- 
ant had borrowed certain amounts from 
them on security of certain shares. On April 
12, 192 1, it was found that Hs. 38,000 
were due by the first defendant and the first 
defendant passed a writing to the plaintiffs 
whereby he promised to pay the plaintiffs 
the wsaid sum of Ks. 38,000 on demand 
with interest, and gave details of the shares 
which were to remain as security. There- 
after the plaintiffs had received a certain 
amount of interest on certain shares and also 
sold certain shares under thefinstructions of 
the first defendant. On making u]) the 
account the amount of Rs. 26,671-9 0 was 
found due to the plaintiffs against which 
the plaintiffs had in their possession the 
shares mentioned in Ex. D to the plaint, 
out of which fourteen shares of the 
Emperor Edward Mills and one share of the 
Nagpur Mills stood in the name of the second 
defendant. The plaintiffs had in their 
possession theshaie certificates and transfer 
forms sighed by the second defendant, who 
had given notice to the companies- con- 


cerned not to transfer ths shares to any 
other ])erson. The first defendant had 
failed to pay the sum of Ks 26,671 9-0, and 
hence the suit was filed claiming the relief 
abovenientioned. 

The first defendant filed a written state- 
ment asking for an account but at the 
hearing he admitted the claim. 

The second defendant in bis written 
statement alleged that in April 1920 the 
first defendant had induced him to join the 
first defendant in cotton business as financ- 
ing partner, representing that he only owed 
Rs. 16,000 on the transaction of the Firm of 
Framioze Poga & Co. of which he had 
been a [lartner and which liad been dis- 
solved. Relying on the representation the 
second defendant agreed to become a part- 
ner; with the first defendant upon the terms 
of two writings dated April 24, 1920, and 
as the second defendant had not sufficient 
cash it was arranged that he should hand 
over to the first defendant certain shares 
with blank transfers signed by him on 
which the first defendant should be at 
liberty to borrow money for the purposes 
of the said business. The aggregate value 
of the shares was Rs. 2,03,889 and amongst 
them were fourteen shares of the Emperor 
Edward Mills and one share of the Nagpur 
Mills. Thereafter the second defendant 
discovered that the first defendant's liabili- 
ties in the Firm of Framroze Boga & Co., 
far exceeded Rs. 16,000 and that he had 
employed the money raised on the security 
of the said shares of the second defendant 
in paying off those liabilities. When the 
second defendant threatened the first de- 
fendant with proceedings he executed a 
writing in favour of th^ second defendant, 
on May 20, 1920 and on January 28, 1921, 
executed a * ■ ‘ r :.r ‘ f ids property known 

as the “Bh? ■ : i H ,.l ilim” to secure re-pay- 
ment of one lakh. 

Accordingly the second defendant con- 
tended that the first defendant had obtain- 
ed possession of the said sha^'es by means 
of an offence and fraud, so that the pledge 
of the shares in favour of the plaintiffs by 
the first defendant was not valid and bind- 
ing on the second defendant 

By way of counter claim he prayed that 
the plaintiffs might be ordered to return 
the shares to him. 

The following issues were raised at the 
trial: — 

(1) Whether the suit shares were handed 
over to the first defendant under the cir- 
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cumstances mentioned in para. 3 of tlie 
written statement ? 

(2) Whether the first defendant obtained 
possession oE the shares by means of an 
offence and fraud ? 

(3) Whether the pledge alleged by the 
plaintiffs was valid and binding on the 
second defendant ? 

(4) Whether second defendant was entitl- 
ed to his counter-claim? 

The Trial Judge believed the story of the 
second defendant that first defendant told 
him that the liabilities of the old firm 
amounted to Rs. 16,000 only, but was of the 
opinion that the second defendant was 
willing that the money to be raised on 
pledge of the shares was to be utilised in 
paying off that liability besides helping to 
start the new business 

On the second issue he decided that the 
first defendant obtained the shares by a 
material misrepresentation of fact, but that 
as the interests of a bona fide pledgee under 
8. 178 of the Indian Contract Act had in- 
tervened, the second defendant could not 
be placed in the stains qno ante. Con- 
sequently he held that the pledge w^as valid 
and binding on the second defendant who 
was entitled to redeem the shares on pay- 
ment of the amount for which they were 
pledg^'d. 

A fifth issue had been raised whether the 
second defendant had not r.itified all the 
acts of the first defendant where) )y he was 
estopped from disputing his liability to the 
plaintiffs. 

The Judge held that the mere fact that 
he took further security from the first de- 
fendant did not amount to a ratification. 

The second defendant has appealed. 

His’main ground of appeal was that the 
learnedJJ udge should have held that the first 
defendant had obtained possession of the 
shares from the appellant by means of an 
offence or fraud. 

He contends that first defendant falsely 
represented that his old debt was only Rs. 
16,000 and that if he had known that the 
debt amounted to a very much greater sum 
he would not have given the first defendant 
the shares to pledge. 

What the appellant’s case against the first 
defendant was on January 25, 1921, is made 
clear from his Solicitors’ letter of date. Ex. 
No. 2. After referring to the writing of 
April 24, 1920, whereby first defendant 
agreed to execute a mortgage in respect of 
two of his properties in favour of the second 
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defendant whenever called upon to do so for 
securing the moneys to be advanced and the 
fact that second defendant handed over 
certain shares with blank transfer forms 
signed by him to enable the first defendant 
to raise moneys thereon for financing the 
new’ business w'hich was to be started, he 
complains that the moneys so raised were 
utilised^for liquidating the private debts of 
the first defendant in abuse of the confi- 
denceueposed on him by the second defend- 
ant without his knowledge and consent 
so that the new business was never started. 
On second defendant discovering this he 
wanted to prosecute the first defendant but 
he promised to redeem the shares very 
shortly. As the first defendant had neither 
redeemed the shares nor executed the mort- 
gage though he had given a fresh waiting 
on August 10, ly20 (Ex. 2), he was called 
upon to redeem the shares within twenty- 
four hours or pay the value thereof and in 
default proceedings either civil or criminal 
wmuld be taken against him. There is no 
suggestion in that letter that the original 
intention was that first defendant should pay 
off old debts to the extent of Rs. 16,000 out 
of the ainount:borrowed on the shares or that 
second defendant would be entitled to give 
notice to the different companies not to re- 
gister any transfers. 

In his evidence the second defendant 
said : — 

“Framroze Boga was dissolved in April 
1920. First defendant proposed I should 
finance his business after the dissolution. 
I said I had shares and he could raise money 
on them to continue a business with me as 
partner. He said the existing liabilities were 
Rs. 16,000. My shares were not to go towards 
that, I would not have given those shares 
to the first defendant if 1 had knowm the 
liabilities were Rs. 80,000. About August 
1920 1 came to know he had raised monies 
on my shares and used tliem for his own 
purposes.^ Then I got the wuiting of August 
10, 1920, executed by first defendant. 1 
also got the first defendant to execute a 
promissory note for Rs. 1,30,000 on April 30, 
1920. On January 28, 1921, 1 took a second 
mortgage of the first defendant's Bombay 
building. I threatened first defendant with 
legal proceedings (that was by the letter 
of January 25, 1921), and he gave me the 
second ■■ •!:. 

On i 920, the second defendant 

had given the first defendant a writing Ex. 
F, aqthorising him to borrow monies on the 
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shares given to him either by making badlas 
or by overdrawing monies by depositing the 
said shares with some Bank or with big 
Shro-ffs. 

Cross-examined about that document he 
said : — 

“ I did not understand when I signed it 
that I was giving first defendant unreserved 
liberty to pledge. The letter is plain enough. 
I say it did not authorise first defendant to 
pledge the shares for any purpose he want- 
ed, First defendant said he had to dis- 
charge liability of Rs. 16,000 and he wanted 
money for that also. The shares of value 
of those I deposited were to finance this 
business also. First defendant got these 
shares from me by fraud viz., obtaining 
them for partnership and thus misapplying 
them." 

It is difficult owing to these contradictory 
statements to arrive at any satisfactory con- 
clusion whether first defendant was authori- 
sed or not to spend out of the monies bor- 
rowed on the shares, Rs. 16,0u0 or any 
other sum towards discharging his own 
liabilities. It is true that there is some 
foundation for the allegation to this effect 
of the second defendant in the writing Ex. 
6 given by the first defendant to the second 
defendant on April 24, 1920, but against 
that there is the statement of the second 
defendant in his evidence that his shares 
were not to be used by the first defendant 
for raising money to pay off his own liabi- 
lities. The first defendant said he did not 
tell the second defendant his private liabili- 
ties were Rs. 16,000. Second defendant did 
not ask what were the liabilities of the 
firm the first defendant was continuing. The 
shares were not given for the new business. 
They were given so that he could raise 
margin money. Second defendant had given 
him shares before by way of margin money. 
On his own confession the first defendant 
was guilty of misappropriation of the monies 
borrowed on the shares. The second defend- 
ant’s case cannot stand- higher than this: 
“I know the first defendant wished to wind 
up his old business He told me the liabili- 
ties of that business were Rs. 16,000 and I 
was willing that monies should be raised 
to pay off those liabilities and provide the 
capital for our partnership business. If I 
had known that first defendant’s liabilities 
were Rs. 80,000 I would not have con- 
sented to start a new business with him, 
and 1 wouldj not have handed over the 
shares/':^ 


But in my opinion the case set up in 
Ex. 2 is the right one and that the second 
defendant gave the shares to the first 
defendant to raise money thereon for the 
new business. 

The question, therefore, is, as propounded 
by the Advocate- General whether the per- 
sons who advanced money to the first defend- 
ant on the shares standing in the name of 
the second defenaant were bound to make 
inquiries as to the first defendant’s title to 
deal with the shares, or whether the second 
defendant by putting into the hands of 
the first defendant his shares with blank 
transfers signed by him was estopped from 
disputing the title of a holder of the shares 
and transferees who received them in good 
faith from the first defendant and advanced 
money to the first defendant on security of 
the shares. 

It is impossible to lay down any general 
rule. The answer to the question must 
depend on the facts of the case. The de- 
cision in France v. Clark (1; is not of much 
assistance. France, the registered holder 
of certain shares, deposited the certificates 
with Clark as security for £. 150 and gave 
him a blank transfer signed by himself. 
Clark deposited the shares and the transfer 
with a third party as security for £. 250. 
The third party filled in the transfer in 
his own name and sent it in for re- 
gistration. It was held he had no 
title against France except to the extent 
of what was due from France to Clark. A 
person who without inquiry takes from an- 
other an instrument signed in blank by a 
third party and fills up the blanks cannot, 
even in the case of a negotiable^instrument, 
claim the benefit of being a purchaser for 
value without notice so as to acquire a 
greater right than the person from whom 
he himself received the instrument. Clark 
was regarded in the light of an equitable 
mortgagee of the shares. The documents 
themselves showed that Clark was not the 
owner and there was no evidence of a 
mercantile usage that the holders of such 
documents were treated as having the right 
to transfer. Blank transfers with share 
certificates were not negotiable instruments. 
In this case the first defendant was the 
agent of the second defendant to raise 
money on the shares. I cannot agree with 
the learned Judge when he says the first 
defendant wa«i a principal. The letter of 

(1) (1884) 26 Ch. D. 257; 63 I.. J. .Ch.^ 585; .50J., T, 
1; 32 W. K. 466. 
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April 24, 1920, is clearly an authority to the 
first defendant to raise money on the shares 
oil behalf of the second defendant, the 
moneys to he utilised according to the terms 
of Ex 2 in the business to be started by 
defendants Nos. 1 and 2 as partners. The 
first defendant being authorised to pledge 
the shares it cannot be said that he had 
obtained possession of them by means of an 
offence, or fraud. At the most it may be 
said that he induced the second defendant 
to negotiate with him with regard to start- 
ing a new business by misrepresenting the 
amount of his liabilities in his old business. 
Such a misrepresentation would enable 
the second defendant to avoid the agree- 
ment to start the new business and to recover 
the shares entrusted to the first defendant 
for the purpose of raising money for that 
business. The question whether the pledge 
of the shares before the rescission of the 
contract would be invalid is considered by 
Messrs. Pollock and Mulla in their notes to 
s, 178of the Indian Contract Act, at page 639. 
The authors think that the use of the term 
“fraud” in juxtaposition to offence would 
seem to indicate that it is confined to the 
substantive wrong of deceit. If possession 
of goods obtained under a contract voidable 
on the ground of fraud is possession obtain- 
ed by fraud a pledge by the possessor 
could be invalid even before the rescission 
of the contract although an out and out 
sale would be valid under s. 108. I agree 
with their conclusion that it was not the 
intention of the Legislature to depart from 
the Common Law, and that the obtaining 
of goods or documents by fraud of which 
the proviso to s. 178 speaks must mean 
obtaining possession by such a trick or fraud 
as excludes real consent and, therefore, can- 
not be the foundation ot any contract. The 
fraud, if any, committed by the first defend- 
ant was not committed in obtaining posses- 
sion of the shares but in his disposition 
of the moneys obtained by pledging them. 

Even assuming that the pledgee on being 
asked to lend money on the shares wdth 
blank transfers standing in the name of the 
second defendant was put on inquiry with 
regard to the title of the first defendant, 
he would have been shown the letter of 
authority signed by the second defendant, 

I think, therefore, the decision of the 
learned Judge was right and that the appeal 
should be dismissed with costs. 

Coyajee, J,— I agree in holding that 
the pledge of the share certificates created 
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by the first defendant in favour of the plaint- 
iffs is valid: s. 178, Indian Contract Act. The 
term “goods” used in that section is very 
wide (s. 76 of the said Act), sufficiently 
wide to include share certificates [Fazal v. 
Mangaldas (2).] In my opinion the evidence 
in this case which is fully discussed in the 
judgment of the learned Chief Justice, 
makes it clear that the first defendant had 
not obtained those certificates from the 
second defendant by means of “fraud” with- 
in the meaning of that expression as used 
in the proviso to s. 178. The proviso, it 
would seem, does not exclude from the 
operation of the section the case of goods 
obtained under a contract voidable on the 
ground of fraud. For it would be anomalous 
that although a person who has obtained 
possession of goods under a contract void- 
able at the option of the other party to it 
can transfer full ownership of these goods 
before the contract is rescinded (Exception 
3 to s. 108), he cannot make a valid pledge 
at all of the same goods. 

In this case the second defendant handed 
over the share certificates and transfer 
forms duly signed to the first defendant on 
April 24, 1920. On that day twoMocuments 
(Ex. E and Ex. No. 6) were exchanged be- 
tween them. The one passed by the second 
defendant gave the first defendant author- 
ity to raise moneys on the pledge of those 
certificates in language both plain and 
wide. It says : — ‘ I authorise him and give 
my consent to borrow monies either by 
making badlas or by overdrawing monies by 
depositing the said shares with some Bank 
or big shro-ffs," The material statements in 
the other document are: — “With regard to 
the cotton brokerage business which I ^have 
been carrying on... in the name of Messrs. 
Framroze Boga and Company and with re- 
gard to the current business of the said 
brokerage which I have taken upon myself 
in the said firm you have this day (given) 
to me certain shares... to enable me to 
borrow monies thereon... For the monetary 
assistance which you have given to me 
1 bind myself to make an agreement 
with you as soon as the accounts of 
my old customers are settled.” The 
agreement here referred to was a contem- 
plated partnership agreement between the 
parties. It seems to me that the effect of 
the evidence of the second defendant read 
with these documents and with his attor- 

(2) 66 Ind. Cas. 726; 46 B. 489 at p. 502; 23 Bom. L. 
L. R, 1144; (1022) A. 1. R. (B.) 303. 



14 


PfiAcRBY LAL V. ALLAHABAD BANK LTD. 


ney's letter of January 25, 1921, (Ex. No. 2), 
is this : Not that the pledge of the share 
certificates was unauthorised, but that the 
monies so borrowed were wrongly applied 
by the first defendant to unauthorised uses. 
But with this the plaintiffs have no concern. 
They have acted in good faith in making 
the loan on the pledge of the share certi- 
ficates. 

In my opinion the decree of the learned 
Judge is right and this appeal must fail. 

z. ic. Appeal dismissed. 


ALLAHABAD HIGH COURT, 

Exlcotion First Civil Appeal No. 170 of 
1925. 

December 3, 1925. 

Present: — Mr. elustice Mukerji. 

PE ARE Y LAL — Purchaser— Appellant 
versus 

The ALLAHABAD bank LTD., MEERUT 

— Decree Holder and Babu BAIJNATH 
PRASAD AND ANOTHER — JUDGMENT- 
Debtors — Responde vts. 

Civil Procedure Code (Act V of 190S), s. IfT, 0 XXI, 
r 58— Money-decree- Attachment of proper^ty— Objec- 
tion by tramferee from judgment-debtor— Decision, 
finality of —Appeal, whether hes—Pvoperly attached 
being decree in favour of judgment-debtor, effect of- - 
Execution of decree -Insolvent judgment-debtor- - 
(Question of title between scheduled creditors decision 
of —Revision -Provincial Insolvency Uci {V oi 1920), 
s. 50. 

WJiere an objection is raiBod by a transieree from 
the judgment-debtor to attachment of the property in 
execution of a money-decree, and the question arises 
whether the transfer in favour of the objector is good 
or not, the question relates to the title to the property 
sought to be attached, and comes within the purview 
of O, XXI, r. 58, 0. P, 0 , and the dec dsion is final, 
subject to the result of any suit that iniglit be in- 
stituted, and is not open to appeal. The fact that the 
property attached is a dectree makes no dift'ereiico. f p. 
15, col. IJ . iR 

There is nothing in s 50 of the Provincial In- 
solvency Act which says that any question of title 
raised between two sclicduled creditors will be decided 
by the Insolvency Oomt, and a decision of such ques- 
tion by the Execution Court is not open to revision 
[p 15, col. 2.] 

Execution first appeal from a decree of 
the Subordinate Judge, Meerut, dated the 
12th of December 1924. 

Dr. K. N. Katju, for the Appellant. 

Mr. Shambhu Nath Seth for Mr. P. L. 
Banevji, for the Respondent. 

JUDGMENT.— This is an execution 
first appeal and has arisen under the 
following ^circumstances. A certain suit 
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No. 428 of 1922 w^s instituted by two 
persons Baij Nath and Murli Dhar against 
one Oaneshi Lai as defendant No. 1 and 
the Allahabad Bank Ltd., as the defendant 
No. 2. The suit of Baij Nath and Murli 
Dhar was decreed for a sum of about 
Rs. 8,000 against Ganeshi Lai but it was 
dismissed as against the Bank. The Bank 
was awarded costs to the amount of 
Rs. 513*12. The decree was passed on the 
27th of March 1923. On the 12th of May 
1924 the Allahabad Bank applied for the 
attachment of the decree obtained by Baij 
Nath and Murli Dhar against Oaneshi Lai 
in order to realise the money due to the 
Bank. Previous to this application for 
attachment, by a sale-deed dated the 6th 
of February 1924 Baij Nath and Murli 
Dhar had sold the decree held by them 
against Geneshi Lai to the appellant, Pearey 
Lai. Ganeshi Lai was declared an insolv- 
ent. Pearey Lai as a transferee of the 
decree obtained by Baij Nath and Murli 
Dhar against Ganeshi Lai got himself 
entered in the schedule of creditors. The 
Allahabad Bank had a debt payable by 
Ganeshi Lai which arose out of a different 
transaction and in that capacity the Bank 
was also entered in the schedule of cre- 
ditors of Ganeshi Lai. 

The Allahabad Bank in their application 
mentioned the fact that Baij Nath and 
Murli Dhar had sold their decree to Pearey 
Lai and that Pearey Lai had obtained an 
entry into the schedule of creditors of 
Ganeshi Lai. The Bank asserted that the 
transfer to Pearey Jial by Baij Nath and 
Murli Dhar was a fictitious one and prayed 
that the decree might be attached and the 
Insolvency Court might be requested to 
send the money that may be due on account 
of the decree of Baij Nath and Murli Dhar 
in Court for payment to the Bank. 

Pearey Lai raised two objections. First, 
he said the question of title as between 
the Bank and Pearey Lai should be settled 
by the Insolvency Court and secondly he 
said that Jie was a hojia fide transferee for 
value and the decree was not attachable as 
the property of Baij Nath and Murli Dhar. 
The Court below has found both the 
points against Pearey Lai and hence the 
appeal. 

A preliminary objection has been taken 
by Mr. Seth that the appeal is incompetent 
inasmuch as the objection of Pearey Lai 
was one that fell within the purview of 
0. XXI, r. 58 of the C. P. 0. and the order 
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of the Court below was final subject to the 
result of any suit that Pearey Lai might 
bring to prove his title. 

Dr. Katju maintained that the appeal was 
maintainable under s. 47 of the C. P. 0. 
and in case the Court should hold otherwise 
he requested that his appeal might be 
treated as a petition in revision. 

On the question as to whether an appeal 
lies or not I am clear that no appeal lies. 
The position is this. A (the Bank) has 
obtained a decree against B. (Baij Nath 
and Murli Dhar) for money. In execution 
of that decree A attaches a certain property 
(in this case a decree) bch)iit!:iiig to B. 
Before the attachment C (Pearey Lai) has 
obtained a sale-deed in his favour in 
respect of the property attached The 
question has arisen as to whether Cs title 
is good or whether the transfer in Cs 
favour is fictitious. The question has been 
raised by a person who is not a party to the 
decree. The question to be litigated is as 
to title to the property sought to be attach- 
ed. In my opinion the case comes clearly 
within the purview of 0. XXI, r. 58 of the 
C. P. 0., and the decision is final subject 
to the result of any suit that may be 
instituted. Dr. Katju s contention is that 
the property to be attached being a decree 
Pearey Lai, the moment he obtained an 
assignment of it, in his favour, became 
a legal representative of the judgment- 
debtor and that, therefore, the case fell 
within the purview of s. 47 of the C. P. C. 
He conceded that if the property attached 
had been anything but a decree 0. LVIII, 
r. 21 would have applied. I do not see how 
the case can come within the purview of 
8 47 merely because the propertv to be 
attached happens to be a decree. Further, 
the question to be decided is not one 
relating to the execution, discharge or 
satisfaction of the decree. It is whether 
the sale-deed on foot of which Pearey Lai 
claims to be a representative i.s a fictitious 
one or not. This question has notliing to 
do with the execution, discharge or satisfac- 
tion of the decree wliich was passed in 
favour of the Allahabad Bank and against 
Baij Nath and Murli Dhar. 

I hold that no appeal lies. 

Considering the appeal as a petition in 
revision, I have to see whether the Court 
below had any jurisdiction or not to decide 
the question, that is to say, whether the 
Court below or the Insolvency Court should 
have decided the question whether Allaha- 
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bad Bank was entitled to attach the decree 
passed in favour of Baij Nath and Jlurli 
Dhar, in spite of the supposed transfer of 
it by the debtors in favour of Pearey LaL 
Dr. Katju has pointed out s. 50 of the 
Provincial Insolvency Act as authorising 
the Insolvency Court to dispose of the 
question. That section simply says that in 
certain cases at the instance of a receiver 
or a creditor the Insolvency Court may 
order the expungement of an alleged credi- 
tor’s name from the schedule of the reduc- 
tion of the amount of the debt due to him. 
But there is nothing in the section which 
says that any question of title raised be- 
tween two scheduled creditors will be 
decided by the Insolvency Court. I hold 
that the Court below had the jurisdiction. 

Such being my finding it is clear that I 
need not go into tlie merits of the appeal. 

I have however heard Dr. Katju on the 
merits also and find myself in agreement 
with the finding of the Court below. 

The Bank’s case as made out in their 
petition of objection dated the 29th of June 
1!)25 (page 7 of the Paper Book) was to the 
effect that IheBcink’s debtors had no means 
whatsoever, except the decree against 
Ganeshi Lai, by which to pay the debt due 
to the Bank, vide para 3. The witness 
that was examined on behalf of Pearey Lai 
stated that he had not seen Baij Nath at 
iMeerut since the sale deed was executed in 
favour of Pearey Lai and he was unable to 
say whether Baij Nath had left Meerut for 
good or not. Baij Nath executed the sale- 
deed for liiinself and as an attorney for 
Murli Dhar. Evidently, therefore, Murli 
Dhar was not at Meerut. This circumstance 
must have weighed greatly with the 
(^ourt below as it weighs with me. The 
debtors of the Bank have left the town 
having sold their valuable decree for 
Ks. 8,000 for the small sum of Rs. 300. Dr* 
Katju told me that the receiver had declar- 
id a dividend of only Rs 400 and odd in 
favoiu of Pearey LaL His argument is 
that this was the only sum recoverable 
under the decree of Baij Nath and Muili 
Dhar from the Insolvency Court. But I 
am not aware whether there are or not 
other assets of Ganeshi Lai to be realised. 
Some explanation ought to have been 
offered in the Court below as to why the 
valuable decree for Rs. 8,000 was sold almost 
for a song. I agree with the Court below 
that the transfer in favour of Pearey Lai 
was a fictitious one. 
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The appeal fails on each and every point 
andUt is hereby dismisssd with costs whicli 
will include Counsel’s fees in this Court on 
the higher scale. 

N. H. Appeal dismissed. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 233 op 1923. 

November 13, 1924. 

Present ; — Sir Norman Macleod, Kt., Chief 
J ustice, and Mr. J ustice Crump. 

DUMA TOMA RUMAV and others — 
Defbn D ANTS — Appellants 
verstis 

NATHU FAR8HA KUREL and others— 
Plaintiffs — Respondents. 

Specific performance — Option to obtain property on 
payment of certain sum within period mentioned^ 
nature of-- Consideration, absence of — Offer, whe- 
ther can he accepted after death of party to whom offer 
is made. 

Defendants’ predecessor agreed with the plaintiffs' 
predecessors that the latter could, within a period of 
ten years from the date of the agreement, tender a 
certain sum of money and demand conveyance of 
certain property from the former. In a suit for 
specific performance of the agreement by the plaintiffs 
against the defendants : 

Held, (1) that if the agreement was to be treated as 
a contract it was imenforceble as being without con- 
sideration ; 

(2) that if the agreement amounted to a mere offer, 
not having been accepted by the persons to whom it 
was made in their lifetime, it could not be accepted 
by their auccessors-in-interest after their death, and 
was not, therefore, capable of being sued upon. 

Second appeal from a decision of the 
Assistant Judge, Thaiia, in Appeal No. 205 
of 1921, confirming that pf a decree of the 
Subordinate Judge, Bassein, in Civil Suit 
No. 143 of 1920. 

Mr. R. W, Desai, for the Appellants. 

Mr. G, S, Rao, for the Respondents. 

JUDGMENT* 

Macleod, C. J* — In this suit the 
plaintiffs sued for specific performance of 
the contract for sale of the suit land by the 
1st defendant’s brother Juzia which the 
lai^itiffs said was entered into on Decern- 
er 5, 1910, by Juzia Rumav on the one 
hand and on the other by Farsha Degu 
Kurel, father of plaintiffs Nos. 1 and 2, and 
Simav Ina, husband of plaintiff No. 3 and 
brother of plaintiff No. 4, both dead at the 
time of the suit. The terms of the docu- 
ment* on which the plaintiffs relied are set 
out at page 2 of the print. The' effect of 


that document was that Farsha and Simav 
could within a. period of ten years from the 
date of the document tender Rs. 1,500 and 
demand a conveyance from Juzia. There 
are two ways in which the document can be 
read ; (1) as an offer by Juzia which was to 
remain open for ten years acceptable by 
Farsha and Simav at their option ; or (2) as 
an agreement by Juzia that he would hold 
the property for ten years at the disposal of 
Farsha and Simav and to sell to no one 
else. The latter would be a contract and 
the first would be an offer. If the docu- 
ment amounts to a contract then there 
was no consideration proceeding from 
Farsha and Simav for the agreement 
by Juzia to sell the property to no 
one else during the ten years. Therefore, 
the contract would be unenforceable as 
being without consideration. But if the 
document amounts to a mere offer to 
Farsha and Simav that a conveyance would 
be given on their tendering Rs. 1,500 
within ten years, it would remain an offer 
and would not become a contract until the 
offer was accepted. Then the question 
would arise whether the offer made to 
Farsha and Simav could be accepted by 
their legal representatives. No authority 
has been shown to us for such a proposition, 
and it seems to me uncontestable that if 
A makes an offer to B and nothing further 
is done before B dies, B’s representatives 
could not claim to have a right to accept 
the offer made by A to B. On this ground 
it seems to me that the representatives of 
Farsha and Simav, who are the present 
plaintiffs, are either suing on a contract 
without consideration or are claiming a 
right to sue for a declaration that they are 
entitled to accept an offer made to their 
ancestors, which is not a right recognised 
in law. It seems to me, therefore, that the 
suit should have been dismissed and accord- 
ingly we make that order^ with costs 
throughout. 

Crump, J. —I concur. 

z. K. Suit dismissed. 
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OUDH CHIEF COURT. 

Second Civil Appeal No. 305 of 1924. 
November 5, 1925. 

Present : — Mr. J ustice Ashworth and 
Mr. Justice Raza. 

GAURI SHANKAR— Plaintiff 
— Appellant 

% CfT’SUS 

BHAIRON PER8HAD— Defendant- 
Respondent. 

Transfer of ProptHy Act {IV of 18S2), s 65(e) — 
Mortgage— Mortgagee empowered to obtain possession of 
portion of mortgaged property on payment of certain 
amount to third person— Possession obtained on pay- 
ment of larger amount --Mortgagor, whether liable for 
excess amount paid— Interest, covenant providing for 
payment of, up to certain date — Mortgagee, whether 
entitled to interest after date fixed. 

Where a mortgage-deed empowers the mortgagee 
to obtain possession of a portion of the mortgaged 
property from a third person on payment of a certain 
sum of money, and the mortgagee, m order to obtain 
possession of the property, is compelled to pay a 
larger amount of money than is mentioned in the 
mortgage-deed, the mortgagor is bound to bear tlie 
whole of the expenses incurred by the mortgagee in 
obtaining possession of such property [p 18, eol 1 1 

Where a mortgage-deed expressly provides that 
interest shall not be payable to the mortgagee after a 
certain date, the mortgagee is not entitled to interest 
after such date, [p 18, cols 1 & 2 ] 

Second appeal against the judgment 
and decree of the Sub-Judge, Unao, dated 
the 12th April 1921, modifying that of 
the Munsif, North Unao, dated the 29th 
March 1923. 

Mr, Bishambhar Nath Srivastava^ for the 
Appellant. 

Mr. H, N. Misra for Dr. J, N. Misra, and 
Mr. Surrendra Nath Srivastava, for the Re- 
spondents. 

JUDGMENT.— This is the plaintiff’s 
appeal. The plaintiff sued for redemption 
of a 2-anna8 share in the village of Jindas- 
pur on payment of the sum of Rs. 500 
principal money secured by a irP/rig«»g(‘- 
deed dated the 26th of August 1862. The 
Court of first instance gave the plaintiff 
a decree for redemption but required him 
to pay in addition to the Rs. 500, principal 
sum, the sum of Rs. 419-9-0 which had 
been expended by the mortgagee in get- 
ting po®esaion from a prior mortgagee. 
It refused to credit the mortgagee with 
interest after the date mentioned in the 
mortgage-deed as that up to which interest 
would be payable by the mortgagor. On 
appeal the Subordinate Judge upheld the 
first finding of the original Court but 
allowed interest for a period subsequent to 
that just mentioned. The plaintiff appeals 
2 


^ BHAlROtt Pl^aSHAfe. 1? 

against the decision of the lower Appellate 
Court on both grounds. 

Four persons originally held 16-annas in 
village Jindaspur. On the 25th of June 
1859, two of them Mohan Lai and Beni 
Prasad ijraffcd the whole 16 annas to 
Raja Tej Kishen for Rs. 450. It is not 
disputed that they were in a position to 
mortgage the whole 16 annas. Now one 
of the four persons Mohan Lai was re- 
corded as owner of 10-annas share out of 
the 16- annas share from before this mort- 
gage. His 10 annas share was confiscated 
in 1860 by Government for rebellion and 
granted to Ram Ghulam. There is evi- 
dence on this record, namely Ex. V to show 
that the confiscation had the effect of Gov- 
ernment acquiring not only the equity of 
redemption but absolute rights in the 10- 
annas share. It is a qanungo's report. 
Accordingly Ram Ghulam acquired an im- 
inciimhered share in 10 annas share. On 
the 26th of August 1862 another of the 
four persons Beni who was recorded as 
owner of a ^2 annas share ■ : his 

2 annas share to Ram Ghulam for Rs, 500. 
It is this mortgage of which redemption 
is being asked in the present case. The 
mortgage-deed records that the mortgagor 
was leaving Rs. 56-4 with the mortgagee 
for redemption of the 2-anna8 share from 
Raja Tej Kishan. In pursuance of this 
deed Ram Ghulam attempted to redeem 
the property from Raja Tej Kishan ’s trans- 
feree by offering the Rs. 56-4 and brought 
a redemption suit to that effect. It was 
held by the Assistant Collector of Unao 
under a judgment dated the 16th of May 
1878 that he could only redeem 2 annas 
share by paying up the total sum for 
which the whole 16-annas share had been 
mortgaged to Raja Tej Kishen. In that 
suit he had made one of the present 
plaintiffs, namely, Gauri Shankar, who is 
the son of Beni, the mortgagor, a co-plaint- 
iff. The lower Courts held that under the 
mortgage-deed in suit the mortgagor in 
effect gave a warranty to the mortgagee 
that he would get possession of the 
2-annas payment of Rs. S6-4 and that as the 
mortgagee had to pay Rs. 460 the mort- 
gagee is entitled to get the difference bet- 
ween the two sums in addition to the mort- 
gage-money. The first question that arises 
in this appeal is whether they were correct 
in so holding. 

Whatever was the contention for the ap- 

pellant-mortgagor in lie lower Court, 
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find that in the Court of first appeal his 
contention was that Ram Ghulam having 
obtained from Government 10 annas out of 
the 16*annas originally moitgaged was 
bound to contribute to that extent himself 
in redemption of a prior mortgage for 
Es. 450. . We are, however, satisfied that 
this ol}^ction fails for the following reason: 
Ram ^ulam obtained the property from 
Gove^ment free of incumbrance. The 
burden, therefore, of the whole of the mort- 
gage was thrown on the fi-annas of which 
the equity of ledemption remained with 
the mortgagors. Accordingly the conten- 
tion in the lower Appellate Court failed. 
In this Court it has been urged that both 
Beni and Ram Ghulam well understood the 
facts of the case and that Rs. 56 4 w'ould 
not suffice to redeem the original mort- 
gage. It is said that the agreement was 
that Ram Ghulam should redeem the whole 
mortgage but only held Beni liable for twc- 
sixteenth of it. With this argument we do 
not agree We construe the mortgage-deed 
to mean, as urged by the defendants, that 
the mortgagor covenanted that the mort- 
gagee should get possession of the 2- annas 
on payment of Rs. 56-4. The mortgagee has 
failed to get possession of that owing to a 
decision of a Court with the correctness of 
which we are not concerned. The curious 
thing about this decision of 16tb May 1878 
is that the Court only decreed possession 
of 2 annas on payment of Rs. 450 and not 
possession of the 6 annas share remaining 
to the mortgage. This decision appears 
to us to be an accident which could not be 
foreseen by the parties to the mortgage and 
both on the interpretation which would give 
to the mortgagee and on the principle under- 
lying s. 65 (e) of the Transfer of Property 
Act, we consider that the mortgagor is 
bound to bear the whole expenses incurred 
in obtaining the promised possession of 
the property. 

The appellanc also appeals against the 
lower Court’s decision that he must pay 
interest after the date up to which the 
deed recites that interest shall be paid and 
urged that the decree of the Court of first 
instance on this point should be restored. 
The lower Court has cited certain rulings 
which have again been relied on by the 
respondents’ learned Counsel in this case. 
The language of the mortgage deed is quite 
clear, namely, that interest shall be payable 
at a certain rate so long as possession is not 
obtained by the n ortgagee up to 8 years 


and that after 8 years the only remedy of 
the mortgagee was to sue for foreclosure. 
The rulings quoted to us are all to be 
distinguished from the present case. They- 
were based on deeds which had no express 
provision that interest should cease at a 
certain date but only provided that interest 
was payable until the date on wffiich sale 
or foreclosure could be claimed. In the 
face of the clear language of the deed we 
agree with the Court of first intstance that 
no interest could be decreed after the 8 
years. 

Accordingly we allow this appeal in part 
and dismiss it in part and restore the decree 
of the Court of first instance. The parties 
wdll get their costs in this Court according 
to their success and failure and the defen- 
dant will get whole costs in the lower 
Appellate Court. 

z. K. Appeal partly allowed. 


MADRAS HIGH COURT* 

Second Civil Appeal No. fc49 of 1922. 
March 26, 1925. 

Present:— 'iHv, Justice Phillips. 
MUNICIPAL COUNCIL, COCHIN 

REPRESENTED BY THE CHAIRMAN— DEPENDANT 

No. 1 — Appellant 
versns 

PRATATH BAVU DEVUS8I and anotbee 
— Plaintiff and Defendant No. 2 — 
Respondents. 

Madras District Municipalities Act (V of I 8 SJ 4 ), A. 
201 — Suit against Municipal Council for declaration 
of title to land - NoticCy whether necessarg— Madras- 
Survey and Boundaries Act {IV of 1807)^ s IS, appli- 
cability of — Dispute as to boundaiHes, absence of — •* 
Adverse possession— Sweeping land, effect of. 

Defendant Municipality sent a nolico to the plaintiff 
informing him that he Imd no right to a certain piece 
of land and that he should establish his right by suit. 
The plaintiff thereupon instituted a suit against the 
Municipality for a declaration of his title to the 
land: 

Held, that the suit was not one on account of any 
act done by the Municipality withm the meaning of 
8. 261 of the Madras District Municipalities Act' and 
that no notice was, therefore, necessary to be 'Served 
on the defendant under that section [p. 19, col l.J 

In order to apply the ..provisions of s. 13 of the 
Madras Hurvey and Boundaries Act, it is necessary to 
sliow that there was a dispute before the boundary 
was settled, or an appeal was preferred from the 
settlement of the boundary. The meaning of the 
section is that when there has been a dispute between 
parties as to a certain bepndary line and that dispute 
has been settled by a competent officer, that decision 
is. binding and can only be ^ act aside by taking 
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itiT steps for that purpose within a certain 

.p I ■ cola. 1 &S2] 

The* act of sweeping a piece of land occasionally 
does not amount to adverse 2 jossossion against the 
true owner, [p. 19, col 2.] 

Second appeal against a decree of the 
Court of the District Judge, South Malabar, 
in A. 8. No. 129 of 1921, preferred against 
that of the Court of the Subordinate Judge, 
Cochin, in 0. S. No. 11 of 1918, 

Mr. A, F. K. Krishna Menon, for the 
Appellant, 

Mr. T. A, Ananta Iyer, for the Respond- 
ent. 

JUDGMENT.— This is an appeal 
against a decree declaring plaintiff's right 
to certain land in Cochin Slunicipality. The 
District Judge has found that the land is 
used as a right of way, that it belongs to 
the plaintiff and that recently the Muni- 
cipality interfered with his possession and 
that consequently he is entitled to the 
declaration sued for. 

The main objection taken is that no notice 
of this suit was given to the Municipality 
under s. 261 of the District Municipalities 
Act of 1884 but inasmuch as this is a 
suit for declaration of title to immoveable 
property, it is difficult to see how it can be 
treated as a suit “on account of any act 
done by the Municipal Council.” No doubt 
in the plaint, the cause of action is stated 
to be the putting and beating of gravel on 
the plaint site but if one looks into the 
facts it appears that the plaint has not been 
accurately drafted and the real cause of 
action is the notice sent by the defendant 
informing the plaintiff that he had no right 
to the property and that he should estab- 
lish his right by a suit. In that view I 
do not think this is a case which can come 
under s. 261 of the District Municipalities 
Act. In this connection I may refer to 
president of the Taluk Board, Sivaganga v. 
N arayanan (1) and also Syeed Ameer Sahib 
V. Venkatarama (2) and Govinda Pillai v. 
7'aluk Board, Kombakonam (3). 

The next objection is that the suit is 
barred by limitation by reason of the pro- 
visions of s. 13 of the Survey and Bounda- 
ries Act. In order to apply the provisions 
of this section, it is necessary to show that 
there was a dispute before the boundary 
was settled or an appeal preferred from the 
settlement of the boundary. In fact it means 

(1) IG M. :U7; 3 M L J. 12; 5 Tnd Dec. (x. s) 928. 

(2) 16 M 293, 5 Ind. D')"-. ( v. s i 01,3 

(3> 4 Ind. C4S. 32; 32 II. 37i; 19 M. L. J. 333; 4 M. 
U T, 209. . 
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that when there has been a dispute between 
the parties as to a certain boundary line and 
that dispute has been settled by a competent 
officer, that decision is binding and can 
only be set aside, by taking appropriate 
steps within a certain time. In the present 
case there does not appear to have been 
any dispute at all. In fact the District 
Judge linds that notice of the settlement 
of the boundary is not proved to have been 
served upon the plaintiff. This objection 
must also fail. 

The District Judge has found that the pro- 
perty belongs to the plaintiff and that the only 
act of adverse possession by the Munich 
pal Council has been the act of sweeping 
the land occasionally and that cannot be 
said to be adverse possession as against 
the real owuier. There is no other reason 
for not accepting his finding in accordance 
with which his decree is right. 

The appeal is, therefore, dismissed with 
costs. 

V. N. V. 

z. K. Appeal dismissed, 


OUDH CHIEF COURT. 

Second Civil, Appeal No. 310 of 1924. 

November G, 1925. 

Present : — Mr. Justice Kaza. 

DEO KALI AND ANOTHER — Defendants — 
Appellants 
versus 

RANCHOOR BEX and another — 
Plaintiffs— Respondents. 

Hindu Law —Reversionary transfer bijy during life* 
time of 20 tdoWy validity of—Reverbiontr accepting 
transfer from other reiersioner — Estoppel— Evidence 
Act (/ of 1872), s. 116. 

A tiaiisfer made by a next reversioner during tlm 
lifelime pf a Hindu ividow who is in possession of 
her deceased husband's estate is inoperative under 
the Hindu l.aw, as during the widow’s lifetime a 
reversioner has no interest in the estate capable of 
transfer but merely an expectancy, [p. 20, col 2 ] 

Where, therefore, a reversioner of a deceased Hindu 
accepts a mortgage of certain property forming pait 
of the estate of the deceased from some other rever- 
sioners, he is net estopped fiom subsequently con- 
tending that he has a share m the property which 
was mortgaged to him, inasmuch as ttie mortgage is a 
void transaction and no estoppel can arise out of 
such a transaction, [ibid J 

Appeal against a decree of the Second 
Additional Subordinate Judge, Qonda, dated 
tho 15th iVpril 1934, upholding thaUofih^ 


DEO KALI RANCHOOR BOX. 
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Munsif, Gonda, dated the 19th April 1923. 

Mr. S. M. Ahmad, for the Appellants. 

Mr. MakundBehari Lai, for the Kespond- 
ent. 

JUDGMENT. -This is a defendants’ 
appeal arising out of a suit for possession 
of a certain property specified in the plaint. 
The parties are the descendants of one 
Kashi Ram. Kashi Ram had four sons, 
namely, Ratan Din Manodut, Siridat and 
Acharji. Ranchur Bakhsh plaintiff is one 
of the two sons of Sri Dat Deokali defend- 
ant No. 1 is the son of Mandat and Buraj 
Bakhsh defendant No. 2 the son of Acharji. 
Chhatarpal defendant No. 3 is the brother 
of the plaintiff. The plaintiffs’ case wm 
that Ratan Din was owner of the plots in 
suit, that he died childless about 30 years 
ago and was succeeded by his widow 
Mu^ammat Biranji, that she also died in 
1912 leaving the parties as her nearest re- 
versioners and that the plaintiff was entitl- 
ed to a one-fourth share, but was in pos- 
session of a one-sixth share only. He, there- 
fore, claimed a one-twelfth share over and 
above the share already possessed by him. 
The suit was contested by the defendants 
Nos, 1 and 2 on various grounds. The claim 
was decreed by the first Court and the 
defendants’ appeal was dismissed by the 
Court of first appeal. It was held that 
Ratan Din w'as the owner of the plots in 
suit but after his death Musammat Biranji 
had been in possession of the land in suit 
till 1912. It wew pleaded by the contesting 
defendants in respect of two plots Nos. 22 
and 622 that the plaintiff had taken a mort- 
gage of the plots from them and was, there- 
fore, estopped from denying their title so far 
as these plots were concerned. The lower 
Courts rejected the defence holding that 
there was no estoppel in the circumstances 
of the case. The contesting defendants have 
now appealed to this Court. Their learned 
Counsel Jias confined his arguments to the 
question of estoppel only. He contends that 
the plaintiff cannot question the right of 
the appellants in respect of plots Non. 22 
and 622 as he had taken a mortgage of 
those plots from the appellants. I am not 
prepared to accept the contention. It was 
a simple mortgage and was executed by 
Deokali appellant No. 1 on 30th May 1904. 
Musammat Biranji died in April 1912. It 
is clear that the mortgage was void as 
Deokali as the reversioner of Musammat 
Biranji had no rights to mortgage the plots 
jn dispute in her lifetime. 


As pointed out by their Lordships of the 
Privy Council in the case of Hamath Kuar v. 
indar Bahadur Singh (1) “a transfer made 
by a next reversioner during the lifetime of 
the widow is inoperative under the Hindu 
Law, as at its date he has no interestcapable 
of transfer but merely an expectancy.” 

It is true that as between a mortgagor 
and his mortgagee neither can deny the 
title of the other for the purposes of the 
mortgage but the present suit is not a suit 
based on or connected with the mortgage. 
In my opinion the plaintiff is not estopped 
from questioning the validity of the mort- 
gage in the present suit. No other point was 
argued in this appeal. 

The appeal fails and must be dismissed. 
I dismiss this appeal and order the con- 
testing appellants to pay the costs of the 
contesting respondents. 

The decree of the lower Court is confirmed 
in ail respects. 

7 .. K. Appeal dismissed . 

(1) 71 Ind. Cas. 620; 9 0 L. J. 6.^2, (1922; A I. R. 
(P. 0.^ 403; 9 O & A. h. R. 270; 44 M. L. J. 489; 37 
C L. .1. 346, 45 A 179; 27 C. W. N. 949, 50 1. A 69; 
18 L W. 383, 26 O, 0 223; 33 M, L. T. 216; 5 P. L, 
T 281, 2 Pat. L. R. 237 (P. 0.). 


MADRAS HIGH COURT. 

Civil Revision Petition No. 923 of 1983. 

August 18, 1925. 

Present:— Mr. Justice Jackson. 
VEERA8WAMI MUD ALI— Plaintiff- 
Petitioner 
versus 

P. R. VENKATACHALA MUD ALI 

AND OTdEKS — DEFENDANTS NoS. 1 TO 5 — 
Respondents. 

Specific Relief Act {I of 1877), s. 9— Tenant, die* 
possession of — ^Summary suit by landlord against tres- 
passer, maintainability of —Revision — Interference by 
High Court — Civil Procedure Code (Act V of 1908). 
s. 115, 

A plaintiff who seeks possession summarily under 
s. 9 of the Specific Kelief Act must show that at the 
date of the suit he is entitled to such relief. A 
landlord, therefore, cannot bring a suit m ejectment 
under this section where his tenant has been dis- 
possessed by a third party, fp. 21, col 2.] 

Ramanadan Chetti v. Pulikuti Servai, 21 M. 288; 8 
M. L. J 121; 7 Ind. Dec. (n. s.) 559, Sita Ramv. Ram 
Lai, 18 A. 440; A. W. N. (1896) 162; 8 Ind. Dec. (n. b.) 
999 BXid Davood Mohideen Rowthery. Jay arama Iyer. 
62 Ind. Cas. 2S4; 44 M. 937; 40 M. L. J 38; 13 L. W. 
281; (1921) M. W. N. 43; 29 M. L. T. 78, followed. 

The High Court will not ordinarily interfere by way 
of revision with a decree under b. 9 of the Specifio 
Belief Act. Wbere^ however, the remedy under th^ 
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ftGCtion J 3 clear, the parties will not nocossarily bo 
driven to another suit. [p. 21, col 1.1 

Devata Sri Ramamurthi v. Venkata Sitarama- 
Chandra Row, 22 Ind. Oas. 279; (1914) M. W N 05, 
Sri Krishna Doss v. Chandook Gkand, 4 Ind Cas. 
509; 32 M. 334; 5 M. L. T. 125; 19 K. L J. 307, relied 
on. 

Petition, under s. 112 of Act V of 1908 and 

s. 107 of the Government of India Act, pray- 
ing the High Court to revise a decree of 
the Court of the District Munaif, Poonamalle, 
in O. S. No. 475 of 1922. 

Mr. K. Rajah Iyer, for the Appellant. 

Mr. B. Somayya, for the Eespondenta. 

JUDGMENT.— Plaintiffs in two con- 
•nected suits Nos. 475 and 476 of 1922 on 
the file of the Court of the District Mnnsif 
of Poonamalle brought under s, 9 of the 
Specific Relief Act were unsuited on the 
ground that on the date of the suits, the 
plaint lands although trespassed upon by 
defendants were leased to others and, there- 
fore, only their lessees and not plaintiffs 
themselves were entitled to sue. This 
petition is brought in order to revise that 
decision. 

Plaintiffs have their remedy by way of 
Buit and in such circumstances this Court 
will not ordinarily interfere by way of revi- 
sion, Devata Sri Ramamurthi v, Venkata 
Sitaramachandra (1). But if the remedy is 
clear, the parties will not necessarily be 
driven to another suit, [iSVi Krishna Doss v. 
Chandook Chand (2).] Therefore, the ques- 
tion for determination in this case resolves 
itself into whether there is clear authority 
supporting or contravening the decision of 
the District Munsif. 

There has been sharp divergence of 
judicial opinion upon the point as was 
clearly revealed when it came before a Pull 
Bench of the Allahabad High Court. 
Blennerhassett, J., could see no reason why 
a landlord who has put a tenant in posses- 
sion should not himself sue to eject a 
trespasser. Edge, 0. J., affirmed as prevail- 
ing all the world over that when a man 
creates a tenancy under him which entitles 
the tenant to the exclusive use of the 
property the man creating the tenancy can- 
not have any right to actual possession so 
long as the tenant is entitled to possession. 
It was accordingly held with the concurrence 
of four other Judges that in these circum- 
stances plaint’ ffs might be entitled to a 

(1) 22 Ind. Cas. 279; (1914) M. W. N. 95. 

^ (2) 4 Ind. Oas. 509; 32 M. 334, 5 M, L. T. 125; 19 M- 

t. J. 307, 
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declaratory decree that the trespasser could 
not interfere with his right to receive rent; 
and a decree to be put into possession of 
the rents; but so long as he did no) him- 
self possess the right to enjoy physical 
possession, he could not eject the trespasser 
[Sita Ram v. Ram Lai (3).] 

Two years later the question came before 
a Bench of this Court, which assumed it to 
be an elementary rule that a plaintiff who 
seeks possession must show that at the date 
of the suit he was entitled to such relief 
[Ramanadan Chettiv, Pulikutti Servai (4).] 

So far the law on the matter was clear 
and the next Madras raling [Jagannatha 
Gharry v. Rama Rayer (5)] hardly affected 
the previous decisions, for it was held that 
the landlord must be entitled to possession 
at the time of suit, and he was so entitled 
in that case because ]Lhe lease had termi- 
nated immediately after the dispossession of 
the tenant by a third person and the tenant 
was no longer interested in the matter. 
But unfortunately 'the head-note to this 
ruling is drafted as if affirming that a 
landlord can always bring a suit for pos- 
session when his tenant has been dispos- 
sessed by a third party. For this unquali- 
fied statement there might seem at first to 
be better authority in Rangaswamy Iyengar 
V Krishna Govindan (b) when Sankaran 
Nair, J., sitting alone does appear to allow 
a landlord to sue for physical possession of 
property of which his tenant had been dis- 
possessed. But though that is the effect of 
the judgment, the ’reasoning proceeds on 
the assumption that it is only a question 
of receiving rent, a matter about which 
as Sir John Edge showed in Sita Ram v. 
Ram Lai (3) there is no difficulty. An earlier 
Madras case is cited [Innasi Pillai v. 
Sivagnana Desikar{iy\ which also is entirely 
confined to the question of rent; and before 
concluding Sankaran Nair, J., makes it clear 
that he is not differing from Ramanadhan 
Chetty V. f^ulikutti Servai (4). It is not an 
easy judgment to understand, but it is no 
authority for holding that the landlord can 
sue in these cases. 

In Krishna Nambudri v. Secretary of 

(3) 18 A. 410, A. W. N. (1896) 162, 8 Tnd Dec. (n. s) 
999 

(4) 21 M. 288; 8 M. L. J. 121, 7 Ind. Dec. (n. s) 
559 

5) 28 M. 238. 

6) 8 Ind. Cas. 844; (1910) M. \V. N. 838; 9 M. L, T, 
?10 

(7) S M. I^. J. 95. 
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Siaie (8), Wallis, J., and Abdul Rahim, J., 
re-affirmed [Uamanathan Chetty v. Pulikutti 
Servai (4)] and its statement of the elementary 
rule. 

Thus it may he said that at this date 
there was no real difference of opinion and 
the ruling of the Allahabad High Court 
Full Bench prevailed. 

In Ambalavana Chettij v. Siiigaravelu 
Odayar (9) a plaintiff who had long been 
out of possession seems to have suggested 
that if his tenant had been in possession 
(which was not the fact) there would be no bar 
of limitation. His plea was rejected on the 
facts but his hypothesis was fully discussed 
by 8undara Iyer, J., who has assembled the 
various rulings on the point. 

His Lordship says that it is held that the 
landlord where his tenant is ousted by a 
trespasser may sue under s. 9 of the 
Specific Relief Act in Rangaswami Iyengar 
V. Rama Raycr (6) and Innasi Pillai v. 
Sivagnana Desikaril), But as shown above 
none of these cases is real authority for 
that broad proposition. H« ■ ’ ’i',- 

that Uamanathan Chetty Y. . 

(4) and Krishnan Nambudri v. Secretary of 
State (8) are against him, but on the whole 
is inclined to hold that the landlord has a 
cause of action (page 155*). This opinion it 
may be noted is obiter and is not very 
strongly expressed. * 

In 1914 it was held in Somai Ammal v. 
Vellayya Sethurangam (10) that if a land- 
lord had given a lease to a tenant the 
landlord might eject a trespasser in order 
to put his tenant into possession. The 
tenant in that case “had not been put in 
possession at all, but was anxious to obtain 
possession.” Such a case seems to proceed 
on the assumption that the landlord has 
a right to immediate possession in order to 
fulfill his contract and the elementary rule 
in Uamanathan Chetti v. Pulikutti Servai (4) 
would not then be infringed. It is not as 
though only the tenant had the right of 
immediate possession. 

In Tiruvengadd Konan v. Vcnkatachala 
Konan (11) it was ruled that though a land- 
lord is not entitled to immediate or khas 
possession, he may obtnin a decree for the 
possesion of the reversion and for formal 

(8) 4 Ind Cas. 30, 19 M L J 317; 5 M L. T. 213. 

(9) 15 Ind Oas 146, (1912) M W N 669 

(10) 26 Ind. Cas. 317, 29 M L J 233, (1915) M. W. 
N. 12, 16 M. L. T. 533; 1 L W 1047 

(11) 32 Ind. Cas. 198; 39 M. 1042; 30 M. L. J 
258 
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possession. This ruling practically follow^ 
Sita Ram Ram Lai (3). It also questions 
whether the obiter dictum in Ambalavana 
Chetty V. Singaravelu Odayar (9) is not too 
broadly stated. In 1916 the question came 
before Oldfield, J., and Phillips, J., Kathiri 
Mutte V. Kutti Chekkutti Mudaliar (12). 
They held that a landlord could sue to 
enable himself to fulfil his contract to give 
or restore possession to his tenant. Of 
course, ifthe ruling stopped at the words “to 
give ” it would merely re-affirm Somai 
Ammal v. Vellayya Sethurangam (10) but 
the addition of the words “to restore” opens 
up the whole question and in effect this is. 
a ruling contrary to Uamanathan Chetty v. 
Pulik^itti Servai (i) Oldfield, J., begins by 
remarking that the exposition of the law 
in {Ambalavana Chetty v. Singaravelu 
Udayan) (9) is consistent with the decisions 
in Narainasaiomy Naidu Gai'uv. Yerramali 
Ramkrishnayya (13) and Somai Ammal v. 
Vellayya Sethurangam (10). The former 
merely states what is more elaborately de- 
veloped in the latter ruling that a landlord 
can sue in order to fulfil his contract to put 
his lessee in possession. Of course, the 
broader proposition in Ambalavana Chetty 
v. Singaravelu Udayan (9) that he can sue 
whenever his tenant is dispossessed is not 
inconsistent with these rulings. Then Old 
Field, J., finds that the rulings admit ex- 
ceptions to the general rule ; though it 
seems that they establish only one excep- 
tion, if it can indeed be called an excep- 
tion. This rule is that on the date of the 
suit the landlord must show that he has a 
right to be in possession. If he has never 
put his tenant in possession and has to get 
possession in order to do so, he has a right 
to be in possession and his suit is not in 
contravention of the rule. But when it is also 
claimed that after a landlord has put his 
tenant into possession and that tenant has 
been dispossessed, the landlord may sue to 
restore his possession, it is not to set up 
an exception to the rule, it is to negative 
the rule altogether. Oldfield, J,, proceeds 
that he cannot follow Krishna Nambiar v. 
Secretary of State (8) in so far as it rules 
that a landlord cannot give or restore. 
Krishna Nambiar v. Secretary of State (8) 
is not concerned with the question whether 
he can give ; but it certainly rules that he 
cannot restore and in declining to follow 

(12) 39 Ind. r^as.425; 5 W. 330; (1917) M. W, N. 
339 

(is) n Ind Cns, 479; 33 M. 499; (1910) IT, W. N, 221 
aud 280 
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this ruling Oldfield, J., is maintaining the 


opposite and i;\vrr‘ lint: Ramanathan Clietti 
V. Pulikutt Sevvai (4). No doubt his Lord- 
ship seeks to distinguish this ruling by 
finding on the facts that the trespasser 
colluded with the tenant and is, therefore, 
(see concurring judgment of Phillips, J. j 
only the licensee of the tenant against 
whom the landlord can have no cause 
of action during the continuance of the 
lease. But in Ramanathan CheMy v. 
Pulikutti Sevvai (4) although it was al- 
leged in the plaint that the tenant and 
trespasser . had colluded there is no 
finding to that effect or any mention of 
collusion in the body of judgment, when 
their Lordships lay down the elementary 
rule they are not collusion. 

Kathiri Kutti MusaLie^ v. Chek Kutti 
Musalier (12) must be taken as contrary to 
Ramanathan Chetti v. Pulikutti Sevvai (4) 
in fact Phillips, J., practically states, as 
much in his concluding sentence. 

The whole question was then reviewed by 
Wallis, 0. J., in Davood Mohideen Roivthev 
V. Jayavama lycv \^14). The principle 
underlying the rule is fully explained and 
the three ruling cases Ramanathan Chetti 
V, Pulikutti Sevvai (4) Kvishnan Namhiar v. 
Seoretavy of State (8) Sita Ram v. Ram lal (3) 
are approved. The acceptance of the ohiiov 
dictum in ^mhalavana Cliettij v. Singava- 
velu Odayav (9) as authority is depreciated 
with an expression of regret that Sita Ram 
V. Ram Lal (3) was not brought to the notice 
of the learned Judge. The learned Chief 
Justice even goes so far as to find that the 
landlord cannot sue in order to fulfil hiscon- 
tract, at page 940'*' differing from the view 
already expressed by Sadasiva Iyer, J , in 
(Somai Ammal v. Vellayya Sethuvanaga 
(10) which view Sadasiva Iyer, J., re affirms 
in a dissenting judgment in this case; [Udoy 
Kumav Dass v, Katyavi Dcbi (15)J it is held 
that the veivv of Sundara lyar, J , in 
{Ambalavelu Chetty v. Singaravelu Udya (9) 
cannot be justified on principle and is 
opposed to what V fjord Alver- 

stone, 0. J.. as - : doctrines 

[IValtev V. Yolden (16).] 

I think it clear from the above exami- 
nation of the authorities that the view 

(14) C2 Ind. Cas. 284; 44 M. 0.37; 40 M L eT r>S. 13 
L. 'W. 281; (1921) M. W. N. 43; 29 M L. T. 78 

(15) 60 Ind. Cas 126; 49 0 948 at p. 964; 35 C. L J 
292; (1922) A. I R (C ; 87. 

(16) (1902) 2 K. B 301; 71 L. J. K. B 693; 87 L T. 
97; 51 W, R 46; 18 T L R. 668 

' ♦fag© of 44 M.- [Ed.] — - 
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of the learned District Munsif is well-sup- 
ported and there is no justification for 
revision. 1 consider that the question ia 
concluded by Sita Ram v. Ram Lal (3) 
Ramanadiin Chetty y, Pullilcutti Sevvai (4) 
Davood Mohideen Roivthev v. Jayavam Iyer 
(14). The petition is dismissed with costs. 

V. N. V, Petition dismissed, 

z, K. 


OUDH CHIEF COURT. 

First Execution of Decrbb Appear 
No. 74 OF 1924. 

November 23, 1925. 

Present Mr, Justice Hasan and 
Justice Raza. 

SANT S A.H AI — Appltc \nt— -Appellant 
ve^T'Sus 

CHHIITAT KURMI and another — 
Defendants— Respondents. 

Civil Procedure Code (Act V of 1908), s. U8 — 
Limitation Act {IX of JOOS), s. 6 -'Mortgage—Redemp- 
tio7i suit— Decretal amount deterimned by Trial Court 
enhanced by Appellate Court —Restitution -Applica- 
tion by mortgagee for recovery of mesne profits, whe- 
ther application for erecut ion- -Minority of applicant 
- Limitation, extension of 

Where in pursuance of n decree for redemption 
passed by a Trial Court, the plaintiff pays the amount 
mentioned in the decree and olifains possession of the 
moitg<iKf‘d property, but the amount payable under 
the decree is subsequently enhanced by the Apiiellate 
Court, an application by the mort^^a^^ee to recover 
m^sne profits from the mortgagor by way of restitution 
for the period between the date on which possession 
of the mortgaged property was taken by the mort- 
gagor and the date on which he paid the ditTerence 
between the decretal amount payable under the 
decree of the Trial (knut and that payable under the. 
decree of the Api)ellate Court, is an application for 
execution within the meaning of s 6 of the Limitation 
Act and the mortgagee is entitled to the benefit of 
the provisions of that section [p 24, cols. 1 & 2] 

[Case-law discussed ] 

Appeal against an order of the Sub- 
ordinate Judge, Fyzabad, dated the 22nd 
September 

Sir. H. K. Ghosh, for the Appellant. 

Slessrs. H. Husain and N iamatullah, for 
the Respondents. 

JUDGMENT. — This is an appeal from 
the decree of the Subordinate Judge of 
Fyzabad, dated the 22nd September 1924. 
The facts are few and simple. On the 12th 
August 1911 the respondents brought a suit 
for redemption of a usufructuary mortgage 
dated the 22nd August 1903 against the 
appellant. In defence the appellant claimed 
money due under two deeds of further 
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charge also as the price of redemption. The 
Trial Court rejected the respondents' claim 
and decreed redemption on payment of 
Es. 11,329-7. This amount was paid within 
the time fixed by the redemption decree to- 
gether with a certain amount of costs and 
the respondents entered into the possession 
of the mortgaged property on the 25th 
August 1912. On an appeal to the late Court 
of the Judicial Commissioner of Oudh the 
decree of the Trial Court in the matter of 
the amount redemption money was varied 
in favour of the appellant and the respond- 
ents were ordered to pay the sum of 
Rs. 12,119-15-3 to the appellant for the 
purpose of redeeming the mortgaged pro- 
perty. On the 12th November 1913 the 
respondents paid the difference between the 
two sums of money payable under the decree 
of the Trial Court and the decree of the 
Judicial Commissioners Court. 

The application, out of which this appeal 
arises, was made on the 28th May 1923 by 
appellant for the purpose of recovering 
Rs. 2,665 from the respondents as mesne 
profits, by way of restitution, for the period 
between the dates of the two deposits 
already mentioned. The application was 
made under s. 44 of the C. P. C. To save 
limitation the appellant claimed the benefit 
of s. 6 of the Indian Limitation Act, 1908, 
for the reason that at the time from which 
the period of limitation was to be reckoned 
he was a minor. One of the pleas in defence 
to the appellants claim was that the 
provisions of s. C of the Indian Limitation 
Act were inapplicable because the appel- 
lant s application was not “an application 
for execution of a decree,” to which those 
provisions apply. The Court below has 
accepted this plea and dismissed the appli- 
cation. 

We are of opinion that the appeal suc- 
ceeds. We are unable to discover any 
reason in principle for entertaining the 
view that an application made for restitu- 
tion under s. 144 of the 0. P. C. is not an 
application for the execution of a decree. 
This is particularly tme in a suit founded 
on a 1 “ r-LML^c' to which the provisions of 
O. XXXI V of the C. P. C. apply. The decree 
in a suit for redemption, as the present suit 
was, enures to the benefit of the mortgagor 
and the morlLMi:(‘(‘ alike. 8uch a decree 
imposes an obligation on the mortgagor in 
favour of the mortgagee for payment of the 
mortgage-money and in the event of pay- 
nient the mortgagor enters into poesession 
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when the mbrtgage is uaufractuary and in 
default the mortgagee is given the right to 
bring the property to sale in satisfaction 
of the mortgage-money. The final decree, 
therefore, which the Court of the Judicial 
Commissioner passed imposed the liability 
of payment pf a further sum of money on 
the mortgagor before he was entitled to 
take possession. This obligation on the 
part of the mortgagor created a correspond- 
ing right in favour of the mortgagee to 
remain in possession until full payment as 
directed by the final decree was made. We, 
therefore, have no hesitation in holding 
that the present application is in substance 
an application made for seeking the aid of 
the Court in working out the final decree. 

The right of restitution arises under a 
decree of the Court of Appeal which decree 
has varied or reversed the decree of the 
Court of first instance. Restitution is thus 
a benefit which would only accrue by exe- 
cuting the decree of the Court of Appeal. 
Under the old C. P. C. an application 
made under s. 583 of that Code was treated 
by their Lordships of the Privy Council 
as an application for execution in Prag 
Narain v. Kamakhia Singh (1). A Divi- 
sional Bench of the High Court at Allah- 
abad in the case of Jiwa Ram v. Nand 
Ram (2) has expressed the opinion that the 
law as enacted in s 144 of the new .Jode is 
different from what it was in s. 583 of the 
old Code. With great respect we are unable 
to agree with that opinion. It is true that 
the words “execution" and “to execute" 
were used in s 583 of the old Code and are 
not used in s. 144 of the new Code, but this 
change, in our opinion, makes no difference 
in substance. Those words, it appears to us, 
were superfluous and the law remains the 
same in spite of their disappearance. As 
we have said before, an application for 
restitution is the same thing as an applica- 
tion for execution of a decree passed in 
appeal when that decree varies or reverses 
the decree of the Court of 'first instance. 
The view taken in the Allahabad case seems 
to be shared by some of the Judges of the 
High Court at Patna [see BaXmakunda 
Marwari v. Basanta Kumar Dassi (3) and 

(1) 3 Ind Cas 798; 31 A. 551; 10 C. L, J. 257; 11 
Bom. L. R. 1200; 6 M. L. T. 303; 14 G W. N. S5; 19 
M. L. J. 599; 13 O. C. 180; 36 I . A. 197 (P. C.). 

(2) 66 Ind. Cas. 144, 44 A. 407; 20 A. L. J. 226; 
(X92S) A. I. R (\) 223. 

(3) 78 Ind Gas 200; 3 Pat. 371; (1924) Pat. 33, 5 
U T. 145; {im) A. I. R. 1. 
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Krupasindhu Roy v. Balhhadra Das (4) and 
also by the late Chief Court of the Punjab 
in Ram Sii\gh v. Sham Parshad i(5). With 
regard to these cases we content ourselves 
with quoting a passage from the judgment 
of Macleod, C. J., in the case of Hamidalli 
V. Ahmedalli (6) and say respectfully that 
we ^ entirely agree with the opinion express- 
ed in that quotation, which is as follows : — 
“No doubt, as mentioned by Mr. Mulla in 
his Code of Civil Procedure, last edition, 
page 315, a different view has “ been 
taken by the High Court of Patna and 
the Chief Court of the Punjab. With all 
due respect to the learned Judges of 
of those Courts, it appears to me that the 
decision I have referred to is correct, and 
that an application for restitution cannot 
be treated as anything else than an appli- 
cation for execution of the decree of the 
Appellate Court. It is the decree of the 
Appellate Court which entitles the sucess- 
ful appellant to get back something which 
he had been deprived of by the decree of 
the lower Court, under which the then 
successful party had actually received pos- 
session. In order, therefore, to get back 
what he has lost, the successful appellant 
must apply for execution of the order which 
entitles him to get back that possession.’’ 
In Kurgondiganda v. Ninganganda (7) it 
w^'as held that the provisions of s. G of the 
Indian Limitation Act applied to an appli- 
cation made under s. 141 of the C. P, C., in- 
asmuch as that was an application for exe- 
cution of a decree. Auotlier case decided 
by the Bombay High Court on the same 
lines is Shivbai v. Yesu (8). We wish to 
emphasize that the view which we are taking 
is supported by the authority of the opinion 
of Sir Dawson, Miller, C. J., of the Patna 
High Court in the case of Basanta Kumari 
Dassi V. Balmakund Marwari (9). Our opin- 
ion is further fortified by the decision of a 
Bench of the Madras High Court in the 
case of Sumasundaram Pillai v. ChokkaU 
ingam Pillai (10). The same view seems 
to have been taken by the Calcutta High 
Court in Madan Mohan Dev v. Nogendra 


Nath Dey (11) and Gangadhar Marwari v. 
Lachman Singh (12), 

On the gounds stated above, we allow 
this appeal, set aside the decree of the 
lower Court and, as the decision of that 
Court had proceeded on a preliminary point 
we remand the case under O. XLI, r. 23, 

. of the C. P. C., with directions that the case, 
be re-entered in the proper register to its 
original number and disposed of accord- 
ing to law. The appellant will be entitled 
to his coats in this Court in all events. 
The costs in the lower Court will abide the 
result. 

z. K. Appeal allowed. 

(11) 39 Ind. Cas. 640; 21 C. W. N. 541. 

(12; 61ml Cas. 125; 11 C. L J. 541. 

NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT^ 

First Civil Appeal No. 14 of 1925. 

June 30, 1925. 

Present: — Mr. Findlay, Officiating J. C. 

Mirza AHMAD B AIG and others — 
Defendants — Appellants 
versus 

MODEL MILL NAGPUR, Ltd.— Plaintiff 
— Respondent. 

Transfer of Property Act {IV of 1SS2), s, 100 — 
Charge, oral^ legality of — Boua fide purchaser for 
value, whether —Benami transaction — Proof, 

nature of 

A charge may he created orally in India. If it is 
in writing the document creating it must be registered, 
[p 27, col 1.] 

A charge cannot be enforced against a hona fide 
purchaser for value and the absenoe of the publicity 
which is secured by regi-l nil i 'll cannot in the case 
of an oral charge prejudice the right of third parties 
dealing with the property for value in good faith. 

In view of the extraordinary prevalence of benami 
transactions in India, even a slight quantity of evi- 
dence may suftice to prove it. [p 27, col 2 ] 

Appeal against a decree of the Sub- 
Judge, First Class, Nagpur, dated the 31st 
October 1924, in Civil Suit No. 192 of 
19?3. 

Mr. V. N. Herlekar, for the Appellants. 

Mr. M. B. Kinkhede, R. B , for the Re- 
spondent. 

JUDGMENT.— The plain tifp-respond- 


(4j 47 Ind Cas. 47; 3 P L J 367 
(.'>) 44 Ind Cas. .301; 67 P. It, 1918; 36 P. W R. 
1918; 15 P. L. E. 1918. 


(6) 62 Ind. Cas. 233; 45 B. 1137; 23 Bom. L. R. 480. 
(71 41 Ind. Cas. 238; 41 B. 625, 19 Bom. L.R 6.38. 
(8) 48 Ind. Cas. 130; 43 B. 235; 20 Bom. L. R. 925. 

. 2 Pat. 277; (1923) Pat. 1; (1923) 

A. I. H (Pat.l 371; 1 Pat L. R. 338. 

(10) 38 Ind. Oas. 806, 40 M. 780; 5 L, W, 267. 


ent, the Model Mills Nagpur, Limited, 
sued the defendant appellants in the Court 
of the Subordinate Judge, First ('!lass, Nag- 
pur, for possession of a house situated on 
the outskirts of Nagpur and for damages 
thereaucnt. 

The first three defendants are real 
brothers; the defendants Nos. 4 and 5 ai'e 
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the miaorsons, and defendant No. 6 the 
minor daughter of defendant No. 1; de- 
fendant No. 7 is the minor daughter of de- 
fendant No. 2; and defendant No. 8 is the 
mother-in-law of defendant No. 2. 

By a registered sale*deed, dated the 
27th of January 1923 (Ex. P-2), the first 
seven defendants sold the house in suit to 
the plaintiff Company. The plaintiff’s case, 
further, was that after the execution of the 
sale-deed the first seven defendants being 
the vendors, requested the Managing 
Director of the Model Mills, Sir M. B. 
Dadabhoy to allow them to occupy the pre- 
mises on sufferance for a period of two 
months only, which was to expire on the 
31st of March 1923. This was permitted. On 
10th March 1923 registered notices were sent 
to the first three defendants requiring 
them to vacate Ahe premises by the date 
in question, and holding them liable for 
damages if they failed to do so. Defend- 
ants Nos. 1 and 2 wrote in reply to say 
that they had already surrendered the 
house, while defendant No. 3’8 notice came 
back endorsed as refused. The plaintiff’s 
case further was that the first three defend- 
ants and defendant No. 8 had colluded 
and that the latter defendant had been dis- 
honestly set up to obstruct the plaintiff 
from getting possession, the object being 
to obtain further money in respect of the 
sale transaction out of the Company. Pos- 
session of the house was accordingly claim- 
ed as well as damages for seven months 
from the Ist of April to the Slst of October 
1923 

Defendants Nos. 1, 2, 4, 5 and 6 ad- 
ijiitted the execution of the sale-deed and 
stated that they have no interest therein. 
The case proceeded ex parte against de- 
fendant No. 3, while as regards the minor 
defendant No. 7 her father defendant No.2 
refused to act as guardian ad litem and 
accordingly defendant No. 8 was so ap- 
pointed. The real contesting defendants^ 
i. e., defendants Nos. 7 and 8, took up the 

following position. t , 

Their defence was that defendants 
Nos. 1, 2 and 3 had no right to sell the 
property in suit, that the defendants N"os. 
7 and 8 each had interest in it, that the 
house site was bought by defendant No. 3 
and the late Hamidabibi, wife of defend- 
ant No. 2, by a sale-deed dated the 27th 
of October 1919, and that they had built 
t^he bouse thereon. Further, it was alleged 
that for the' consfrhction of the house the 


defendant No. 8 and Mu^mmat Rahani- 
bibi, the mother of the first three defend- 
ants had each advanced Rs. 6,000 ^ on 
the understanding that the entire premises 
should remain in their possession as a sort 
of a possessory mortgage till the re-pay- 
ment of the whole amount. Further pleas 
as regards the shares of the various de- 
fendants in the property were offered, which 
it is unnecessary to consider at present. 

In the first Court the original Judge 
who dealt with the case, gave a finding 
as regards the alleged advance of Rs. 12,000 
by the defendant No. 8 and Rahanibibi. 
This finding was that the alleged con- 
tract of possessory mortgage, not being 
in writing and registered, could not be 
proved by oral evidence. The Subordinate 
Judge who finally dealt with the case 
found that the sale in favour of the plaint- 
iff had been duly proved and that con- 
sideration had passed. He also held that 
Hamidabibi had been a mere benami pur- 
chaser of the site and had no real interest 
therein or in the house in suit. As regards 
defendant No. 8, she was also held to have 
no interest in the house in suit. It was 
further held that the plaintiff Company 
had no knowledge whatever of defendant 
No. 8 having any right or interest in the 
property when the sale-deed in its favour 
was executed. Again, it was held that 
defendants Nos. 1, 2 and 3 were the sole 
owners of the house and that the names 
of the minor defendants were only included 
in the sale-deed in order to avoid future 
trouble. Other incidental findings were 
given which need not be repeated here. 

On appeal the first position taken up 
was that the lower Court was wrong in 
excluding the evidence as to the alleged 
advance of Rs. 12,000 by defendant 
No. 8 and Rahanibibi. It is now urged 
that defendant No. 8 had never claimed 
mortgage interest in the house. It is not easy 
to see how this position can now be consist- 
ently taken up, in view of the latter portion 
of para. 2 of these defendants’ written state- 
ment on the record. The language used 
in this wTitten statement was inartistic from 
the legal point of view ; but if it can fairly 
be construed at all, it certainly implies that 
a mortgage like lien existed on the property. 
It is urged that the right the defendant 
No. 8 claimed to have over the property 
might be described as a charge, and I have 
been referred to the fact that under the 
Transfer of Property Act th^r^ is po pro- 
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vision prescribing a definite mode in which 
a charge should be created ; but it seems to 
me perfectly immaterial, however, for the 
purposes of the present case to go into this 
eLuestion, for the simple reason,' that a charge 
cannot be enforced against a hona fide 
purchaser for value. That is indeed the 
reaso 4 why in law in this country a charge 
may be created orally, although, if it is in 
writing, the document in question must be 
registered. Thus, the absence of the publi- 
city which is secured by registration can- 
not in the case of an oral charge prejudice 
the right of third parties dealing with the 
property for value in good faith. On this 
part of the appeal, therefore, my finding is 
that on the pleadings made by the defend- 
ants in the lower Court, that Court was 
cx)rrect in its excluding the oral evidence 
as to the alleged agreement with reference 
to defendants No. 6 remaining in possession 
of the house until the money alleged to have 
been advanced by her for the purchase was 
refunded. If, on the other hand, it had 
been permissible to regard this alleged 
agreement as constituting a charge, the 
appellants would be no further than before, 
80 long as the lower Court’s finding that the 
Model Mills Company had no notice of 
defendant No. 8's claim to the house stands 
good. No document is in existence in im- 
posing any species of lien or charge on the 
estate, and clearly, therefore, from this 
point of view defendant’s only remedy in 
this connection is agrinst her alleged 
debtors, to whom she had advanced the 
money in question. 

I next pass to the second ground of 
appeal, which is to the effect that the lower 
Court was wrong in holding that Hamidabibi 
was a mere bcnavii purchaser of the site of 
the house in question and that she had no 
interest therein. In para. 2 of the plaintiff’s 
written statement, dated the 7th of March 
1924, it was admitted that the sale-deed of 
27th January 1923 contained the name of 
Hamidabibi, wife of Hafizulla Baig. It is 
unfortunate that this sale-deed has not been 
available in the case, but the plaintiff’s sale- 
deed (Ex. P. 2) recites the fact that the 
purchase was made in the joint names of 
defendant No. 3 and of defendant No. 2 s 
wife Hamidabibi. 

Incidentally, I may observe here that 
much has been made by Counsel for the 
appellants of the fact that one of the mOwSt 
important witnesses in this case is Sir M. B. 
Dadabhoy, a gentleihan occupying a high 
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position in Indian society, and it has been 
suggested that his evidence requires careful 
scrutiny. I fully concur that this gentle- 
man’s evidence must receive the same 
scrutiny as that of any other witness. But 
even so, I cannot see the slightest reason 
for supposing, as has been suggested by the 
appellants, that he has been influenced in 
his attitude as a witness by the idea, he is 
said to have entertained, that the present 
suit was nothing more or less than an at- 
tempt at blackmail or, as I have preferred to 
say, an attempt by private individuals to ob- 
tain more money in respect of the sale tran- 
saction out of a wealthy Company. For my 
own part, I do not see a shadow of ground 
for suspecting, in the least, the bona fides 
of any part of the evidence of this witness. 
He states that on making enquiry with re- 
ference to the defendant’s title, defendant 
No. 2 informed him that his wife’s name 
had been recorded for the simple reason 
that he himself was then in Government 
service and as such was prohibited by rules 
applicable to him from ordinarily acquiring 
immoveable property. When to this all im- 
portant admission by the defendant No 2 is 
added the fact that none of the first three 
defendants entered the witness-box, there is 
not, in my opinion, the slightest reason for 
doubting the correctness of the lower Court’s 
finding on issue No 2 (a) and (b) to the effect 
that the site of the house was purchased, in 
reality, by the three brothers, defendants 
Nos, i, 2 and 3 and that Hamidabibi w^as a 
mere benami purchaser. 

The i)rinciples enunciated by their 
Lordships of the Privy Council in Moham- 
med Mahbuh All Khan v. Bharat Indu (1) 
are fully applicable to a case like the pre- 
sent. In view of the extraordinary pre- 
valence of benami transactions in India, even 
a slight quantity of evidence may suffice 
to prove it. In this case we have 
the all important admission of defend- 
ant No. 2 himself made to Sir M. B. 
Dadabhoy to the effect stated above. In 
this connection I think this statement com- 
bined with the fact that defendant No. 2 
vras a Government servant sufficiently es- 
tablishes the point, especially as the defend- 
ant has not gone into the witness-box on 
the other side. I may add on this ques- 
tion, viz, with reference to the money re- 
quired for the purchase of the site that in 
the defendants’ lengthy written statement 

(1) r33Ind. Caa, 5^; 23 Q, W. N. 321; (1919) JI. W, 
N. 507 (P. 0.). 
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no mention was made of the fact that Hami- 
dabibi had advanced the money for the 
site. This story seems to have been deve- 
loped for the first time by defendant No. 8 
when examined as D. W. No. 1. Kai’ story 
then was that she advanced Rs. 300 and 
A2i5iuaUa advaaoed the other Rs. 300. The 
very flimsy evidence of this witness and of 
Wazirkhan (D. W. No. 3) is, in my opinion, 
wholly insufficient to establish this story of 
how the consideration for the purchase of 
the house site was obtained, and I do not 
think that it could, with any safety, be ac- 
cepted. 

The third ground of appeal is to the 
effect that the lower Court should have held 
that the plaintiff Company purchased the 
house with full knowledge of defendants Nos. 
7 and 8’s rights. For my own part, I find 
it impossible on the evidence on record to 
admit that this supposition is even a reavson- 
able one a 'priori, much less that it has been 
established by the evidence on record. It 
is perfectly clear that Sir M. B. Dadabhoy, a 
lawyer himself, made every possible en- 
quiry before launching into the purchase. 
In this conection the evidence of the prior 
mortgagee Narayan is highly important. 
His enquiries, before he had advanced money 
on the property, had also led him to the 
sameconclusion, i.e ,that the defendants Nos. 
1 to 3 were the owners of the property. It 
would be the last thing in the world which 
a business Company like the plaintiff one 
would do to embark on a purchase of this 
sort without making adequate enquiry, and 
I cannot find any reason whatever for hold- 
ing that the plaintiff Company had any no- 
tice whatever of defendant No. 8 having 
any interest in the house. 

The 4th ground of appeal is to the 
effect that the lower Court ought to have 
held that defendant No. 2 was not the guard- 
ian of defendant No. 7 and that the alleged 
sale in favour of the plaintiff was not for 
the benefit of the minor and was not bind- 
ing on her. On this point I have little or 
nothing to say. I fully concur with the 
finding of the lower Court on issues Nos. 5" 
and 6 which relate to this ground of appeal. 
It is indeed suggestive of the fact that there 
is collusion between all the defendants that 
the .second defendant should in the present 
suit have refused to act as a guardian for 
his own daughter. This step has presum- 
ably been taken with the object of support- 
ing the plea that defendcint No. 7'a interest 
wfts adverse tp that of defenclsmt No. 2, Put 


the position is absurd on the face of it and 
requires no elaboration. The property in 
question clearly belonged to the first three 
defendants and it is, moreover, in evidence 
that the heavy prior mortgage in favour of 
P. W. No. 8 and another has been cleared 
off as a result of the present sale. 

The 5th ground of appeal was not argued 
in detail. So far as the finding on issue No. 
8 is concerned, no discussion is required. 
As regards the applicability of s. 41 of the 
Transfer of Property Act to the case I 
concur with the lower Court’s finding. This 
matter is, in reality, linked with the question 
of whether there has been a collusion bet- 
ween defendant No. 8 and the defendants 
Nos. 1 to 3. In a matter of this sort collusion 
cannot, as a rule, be proved by specific and 
directevidencebutcan only be inferred from 
the general circumstances of the case, For 
my own part, I think all the circumstances 
are redolent of suspicion of collusion and 
fully warrant the presumption that there 
has been such collusion. 8ir M. B. Dada- 
bhoy ’s evidence is of value in this connec- 
tion. It is apparent that in a fruitless 
attempt he made to get the defendants 
to vacate the house. Sir M. B. Dadabhoy 
had spoken with defendant No. 8 through 
a window and it is significant that defend- 
ant No. 8 as D W. No I, in cross-examina- 
tion, practically admitted the fact This 
same defendant (No. 8) had on this occasion 
informed Sir M. B. Dadabhoy that tliey 
would vacate the house when defendant 
No. 2, who was presumably away on tour, 
had returned. I utterly disbelieve the 
evidence of Musammat Najmunnisa In- 
deed, her evidence, read in itself, is to be 
disbelieved on the face of it. Her cock 
and bull story that she had been on 
bad terms with the first three defendants 
for a year and a half and that they had 
vacated the premises, is directly contradict- 
ed by Sir M B. Dadabhoy ’s evidence, who 
saw defendant No 3 there during the time 
in question. In this connection the in- 
trinsic improbability of defendant No. 8 s 
story is apparent on the face of it. Her 
husband, and Excise Inspector, who dr^w 
Rs. 150 a month, died 20 years ago, and she 
alleges that he left Rs. 15,000 to Rs. 20,000 
in cash and ornaments behind him. She 
cannot even tell the name of th“ Bank in 
which some of (his nionev is sai I to be 
depcs’'o<] Tlie evidence, in short, proves 
that this woman has been living with the 
other defepdaute for many years pastaud 
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has been in constant and close touch with 
them. It is impossible to suppose that she 
was not fully aware of the sale transaction 
from the very first and it is clearly impossi- 
ble to suppose that there has not been 
direct and deliberate collusion between 
the first three defendants and herself. If the 
evidence of Ramchandra (P. W. No. 

Sir M. B. Dadabhoy fp. W. No. 7) and 
Narayan(P. W. No. 8) be read together, 
the statements of these witnesses seem to 
me to fully warrant the presumption of 
collusion. From defendant No. S’s talk 
with Sir M. B. Dadabhoy at the house 
it is noticeable that she aid not even 
then lay any claim to the house in suit 
and only gave an evasive reply that 
possession would be given when defendant 
No. 2 returned. Defendant No. 8 indeed 
alleges that on this occasion she told the 
Model Mills people, who had come to take 
possession, that she would not vacate the 
house because she and defendant No. 7 
were interested therein, but I find it 
impossible, for one moment, to accept this 
story. 

Holding, as I do, like the lower Court, 
that all these defendants have, been col- 
luding together, the first three defendants 
are also liable on account of mesne profits 
as claimed. I can, in short, see no reason 
for differing from the findings of fact 
arrived at by the lower Court. The case 
seems to me a very clear one, in which 
defendants Nos. 1 to 3 and defendant No. 8 
have at the last moment elaborated between 
them a conspiracy with the object of 
defeating the plaintiffs claim, or at least 
of inducing the plaintiff to make a further 
payment so as to obtain the acquiescence 
of defendant No, 8 to the Company’s entry 
into the house. As already shown, the 
theory of mortgage or of charge is in any 
event utterly unavailable to defendant 
No. 8 in the present case as an answer to 
the plaintiff’s claim to enter as a purchaser 
for value. Similarly, in view of the finding 
as regards collusion, the defendants Nos. 1 
to 3 as well as defendant No. 8 are clearly 
liable for mesne profits to the plaintiff. 

The result is that the appeal is dis- 
missed. The appellants must bear the 
respondent’s costs. Costs in the lower 
Court as already ordered. 

An application has also been filed by 
the plaintiff under s. 152 of the C. P. C. to 
the effect that there has been an arithmeti- 
cal or clerical mistake in the decree of the 


2d 

lower Court, which shows the fee as 
Rs. 304, whereas it ought to be Rs. 344. 
This is clearly so and the corresponding 
correction will be made in the decree. 

G. R. D. Appeal dismissed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

First Execution of Decree Appeal No. 56 
OP 1925. 

October 26, 1925. 

Present: — Mr. Ashworth, A. J. 0., 
and Mr. Neave, A. J. C. 

Babu SITAPAT RAM — Judgment-Debtor 
— Appellant 
versus 

Mivza MOHAMMAD ASQHAR and another 
— Decree- Holders — Respon dents. 

Execution of decree- Proclamatum of salc—ApplU 
cation of decree-holder relating to property to he pro- 
claimed for sale, decision of — Appeal, absence of 

Judgment-debtor, l^.kether bound. 

An application by a decree-holder in respect of the 
property which should he proclaimed for sale in 
execution of the dcciec must be decided by the Flxe- 
cutioii Court, and the order of the Kxecution Court 
deciding such an application, if not objected to by 
way of appeal, must bo held to be binding on the 
judgment-debtor during the subsequent stages of the 
execution proceeding, [p. 30, col. 1,] 

Appeal against an order of the Subordi- 
nate Judge, Fyzabad, dated the 25th May 
1925. ^ 

Messrs. Wasi Hasan and J. Jackson, for 
the Appellant. 

Mr. H. K. Dhaon and Niamatullah, for 
the Respondents. 

JUDGMENT. — This appeal arises out 
of an application made by the appellant to 
the Subordinate Judge of Fyzabad in the 
course of execution proceedings. The 
appellant executed a mortgage of certain, 
property and in the mortgage it was men- 
tioned that he had acquired the property 
under a certain Will. The mortgagee 
obtained a decree for sale of the property 
mortgaged and applied in execution for 
sale. The execution of the decree was trans- 
ferred from the Court where the decree was 
obtained to another Court. Before the sale 
proclamation was issued the decree-holder 
applied that he had come to the conclusion 
that the Will only gave the mortgagee a life- 
interest. Accordingly he asked that a life- 
interest and not an absolute title to the 
proppty should be put up for sale. This 
application was granted after notice had 
been given to the judgment-debtor and h^ 
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had failed to appear. This was on the 14th 
February 1923. The sale was postponed 
for various reasons and ultimately the 20tli 
April 1925 was fixed. On the 18th April 
the present appellant filed objections to the 
sale taking place. Amongst other was the 
objection that the order of the Court allow- 
ing a life-interest only to be sold was ultra 
vires. The lower Court decided that it was 
not competent to go into the question of 
the validity of the order which was by a 
predecessor-in-office, hence this appeal. 

We are of the opinion that the decision 
of the lower Court is correct. It is not neces- 
sary for us to decide whether the Court was 
originally correct in allowing the applica- 
tion of the decree-holder for sale of the life- 
interest only. The matter was settled by 
an order of the Court having jurisdiction. 
Any application by a decree-holder in 
respect of the property which shall be pro- 
claimed for sale is rightly one to be decided 
by the Execution Court. That Execution 
Court may decide it rightly or wrongly. 
It may even decide that it has jurisdiction, 
where, on a proper view of the law, it 
might beheld that it had no such jurisdic- 
tion. The time for appealing against the 
decision has gone by and it must stand as 
'a final decision. Accordingly we see no 
reason to interfere with the decision of the 
lower Court and this appeal is dismissed 
with costs. 

, Z. K. Appeal dismissed. 


MADRAS HIGH COURT. 

SfiCoND CivrL Appeal No. 480 of 1922. 

' October 29, 1924. 

Present: — Mr. Justice Devadoss. 

APPAJEE PILLAI— Plaintiff — 
Appellant 
vevsvs 

MANIKA MUDALI — Defendant — 
Kespondent. 

Promissory note, suit on — Consideration alleged by 
plaintiff, disproof of, effect of — Procedure. 

In a suit on a promissory-note plaiiitifl stated that 
cash consideration had passed at the time of the 
execution of the promissory-note. The defendant’s 
plea was that the pro -note was executed as a sort of 
security for his good conduct in connection with a 
partnership which was being carried on between him 
and the plaintiff’s brother. The Trial Court found 
that no cash consideration had passed and that the 
story of the defendant was true, the pro-note having 
been executed as security for accounting for sums 
drawn by the defendant aa a paitncr* 

Held, that on the finding of the Trial Court the suit 
bouad to be dismieeod and that that finding could 
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not be construed as declaring the contingent liability 
of the defendant at the time of the settlement of 
accounts. 

Second appeal against a decree of the 
Court of the Subordinate Judge, Vellore, 
in A. S. No. 13G of 1921, preferred against a 
decree of the Court of the District Munsif, 
Tirupathur, in 0. S. No. 361 of 1919. 

Mr. K, V, Seska Iyengar for Mr. V. C. 
Sesliachariar, for the Appellant. 

Mr, A.Suryanarayanajior the Respond- 
ent. 

JUDGMENT.— The only point urged 
in this second appeal is that the Subordi- 
nate Judge's finding is not a legal finding, 
The suit is on a promissory-note. The 
plaintill stated that cash con^deratioii 
passed, at the time of the execution of the 
promissory-note. The defendant’s plea was 
that no cash consideration passed at the 
time, but it was executed, as a sort of secu- 
rity, for his good conduct, in connection 
with the partnership which was being carri- 
ed on between him and the brother of the 
promisee of the promissory-note. The 
Subordinate Judge found that no cash 
consideration passed and ‘the story of the 
defendant is true. Mr. Sesha Iyengar 
wants to build an argument upon the last 
but one sentence of his judgment. 

“ The result is inevitable that the pro- 
missory-note Ex. A, renewing Ex. B is also 
a security merely for accounting for sums 
drawn by defendant as a partner.” 

Prom this, he wants to argue that the 
Subordinate Judge found that there was a 
contingent liability, arising at the time of 
the settlement of accounts. I am not pre- 
pared to agree with him. All that the 
Subordinate Judge was required to find 
was whether the story of the plaintiff 
was true or false and he distinctly held 
that the case of the plaintiff was not 
true and the case of the defendant was 
substantially true. That being so, it is 
unnecessary to consider the decisions in 
Sri Bam v. Sobha Ram-Gopalrai (1) and 
Vishnu Ramchandra Joshi v. Ganesh 
Krishna Sathe (2), relied upon by Mr. 
Sesha Iyengar, 

The second appeal fails and is dismissed 
with costs. 

V. N. V. 

z. K. Appeal dismissed, 

(1) 67 Ind. Cub 513, 44 A. 521: 20 A. L. J. 3l5; 4 
U. P. L. H. (A.) 1.5.3, (1922) A. I. R. (A.) 2l3 

(2) 63 Ind. Cas. 673, 45 B. 1155; 23 Bom. L. B. 
468. 
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PRIVY COUNCIL. 

Appeal from the Patna High Court. 

July 21, 1925. 

Present : — Lord Shaw, Lord Carson, 

Sir John Ed^sce and Mr. Ameer Ali. 

MAHABIR PRASAD TEWARI— 

APPlfiLLANT 

verstis 

JAMUNA SINGH and another— 
Respondents. 

Ejectment —Jus terfcii, plea of^ whether can he taken. 

In an action of ejectment the defendant is entitled 
to plead in defence the right - of some one having a 
superior or equal title with the plaintiff to the pro- 
perty in dispute, but if he fails to prove satisfactorily 
that the parties whom lie has put forward are entitled' 
to the property in preference to the plaintiff the 
plaintiff would be entitled to a decree, [p. 33, col. 2 J 

Appeal from the Patna High Court (Sir 
Dawshn Miller, 0. J. and Mr. J iistice Ross) 


in Appeal No. 54 of 1921, dated 16th March 
1922 and printed as 66 Ind. Cas. 88. 

Mr. E. B. Ratkes^ for the Appellant. 

Mr. B. Dube, for the Respondents. 

JUDGMENT. 

Ameer All. — This appeal arises out of 
a suit brought by the plaintiff Jamuna 
Singh in the Court of one of the Subordi- 
nate Judges at Patna for possession of a 
property called Mouza Bariarpur in that 
District. He claims to have acquired his 
title by purchase from his assignors, de- 
fendants Nos. 11, 12 and 13. 

The property in dispute, though of com- 
paratively small value has already been 
the subject of a series of litigations. 

The following pedigree will give a general 
idea of the various parties whom the plaint- 
iff has impleaded in the case: — 


Another wife m, Hira Misir alias Ramcharaii m. Dayar Kuar. 

Kishen Sewak Lukdeo. Khijjii vi. Basant Kuar. 
Nihal A jam Prasad m. 


Ram Sewak 
BiJga 

Gopal Missir, defendant 
No. 5, (claimed and was made 
party in escheat suit. 

Assigned to a])pellant m 

PJOy.) ^ 

Daughter. 


Gopalee Misrain Daughter m Mawnm 

m. Ghinoo Misir. | 

( Haiiuman 


Deokinandan and 
2 brothers (defendants 
Nos 2—4, assigned to 
appellant in PJOS ) 

) 


Daughter m. Raj Dyal Daughter m. Khaderam 


Bhugwanti Daughter m. [ 1 

I ’ I 

Ganesh Fande R -.a,’.!.- 
(claimed and (survived Monakka 
gave evidence and had a widow 
in escheat alive in 1917. 
suit). Claimed and 

applied to be made 
party in escheat 
suit). 


M f other 
I ife) 


Manohar. 

Dhanukdari m Monakka 
(died 1872). (died 13th September 
1002 ). 

1 


Balmukund, 
(defendant 
No. 6.) 


1 

Chatterbhuj, 
(defendant 
No. 7.) 


Harihar, (predeceased 
Monakka). 

L i 


Rajcndra, Ram Sohawan, 

(defendant (defendant 

No, 11.) No. 12 ) 

r - 


( 


Ram Nii*(^khan, 
(defendant 
No. 13.) 

- 


Assigned to Ist respondent in 1924. 


jagdeo, (alive in 
1917). 


N. B. —The nam(‘ of Raghunandan s father doea not appear in the Record He had two wives, one of 
■WhoiA wae the sister of Dliahukdari and mother of Raghunaiidan, kbe other wife b eing the mother of Bal- 
jQftukupd and Chatterbhuj (defendants Nos. 6 and 7). 
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The Mouza Bariarpur belonged originally 
to one Dhanukdhari Missir, who died, it is 
alleged, some 50 years ago, leaving him 
surviving a widow named Monakka Kaur. 
As Dhanukdhari left no issue, his widow 
succeeded to the estate and held possession 
until her death in 1902, She appears to 
have created in her lifetime a zur-i-peshgee 
lease in respect of part of the property in 
favour of the 9th defendant. 

The plaintiff alleges that on Monakka’s 
death^there were no agnatic relations of 
Dhanukdhari, He has, however, as he says, . 
made all persons claiming reversionary 
rights through females parties to the suit. 
His case is that among them his vendors, 
namely, Rajendra, Ram Sohawan and Ram 
Nirekhan, who have assigned to him their 
rights in the property in question, are pre- 
ferentially entitled to the succession of 
Dhanukdhari, 

The Ist defendant, Mahabir Prasad 
Tewari, the present appellant before the 
Board, on the other hand, alleges that 
Monakka before her death made a Will in 
his favour and devised to him the property 
in suit, and that he obtained possession of 
the same, which he has retained until now. 
It appears that he obtained on the 16th 
April, 1903, Probate of the Will shortly after 
the death of Monakka from the Court of 
the District Judge of Patna. It is not 
disputed, however, that the devise by 
Monakka w^as invalid. 

The first defendant’s real case is that at 
the time inheritance to Dhanukdhari’s 
estate opene^ on the death of Monakka, 
the preferential heir to his succession was 
his agnatic relation Gopal Misser. His 
place is shown in the pedigree. Gopal 
Misser is still alive, and the appellant has 
obtained from him an assignment of his 
rights and interests. The appellant has 
also purchased, it appeals, the right and 
interests, if any, of several of the other 
defendants. 

In 1903 a suit was brought by the Sec- 
retary of State for the possession of Mouza 
Bariarpur on the allegation that Dhanuk- 
dhari had died without leaving any heir, 
that Mahabir, the appellant, had no title 
to the property and that it had accordingly 
escheated to the Crown. It is alleged by 
the appellant that this suit was really- 
prompted by defendant No. 9. 

A number of person, almost all of whom 
have been made defendants in this action, 
came forward as claimants in the suit 


of the Secretary of State. The suit was 
finally dismissed by the High Court of 
Calcutta on the 14th May, 1908. 

Soon after its dismissal the appellant 
brought a suit against Adit, the 9th defend- 
ant, for redemption of the usufructuary 
mortgage created by Monakka. The appel- 
lant based his right toredeem on the assign- 
ment to him by Hanuman (whose name 
will be found in the pedigree) of his lights 
and interests in the property, and the first 
Court made a decree in his favour in these 
terms:— 

‘Tn accordance with my decision of the 
other issues I hold that the plaintiff will 
get a declaration that he is the proprietor 
of the disputed Mouza Ba^rpur as men- 
tioned in the plaint and th^,^nhe defendant 
No. 1 will be declared to be ® zarpeshgidar 
of the motiza, and it will alio declared 
that the plaintiff will get Ichas possessson 
of the disputed mouza on payment of 
Rs. 200, as stipulated in the 2nd ticca 
jjatta (dated 1st September 1902).” 

The Subordinate Judge held in effect 
that the assignment by Hanuman, whom he 
considered to have a preferential rever- 
sionary right, entitled the defendant to 
redeem the property from Adit. This view 
appears to have been accepted by the 
High Court, and the decree of the first 
Court was affirmed. On an appeal to this 
Board it was declared that Rajendra and 
his two brothers were preferentially entitl- 
ed. The decrees of the Courts in India 
were reversed and the appellant’s suit for 
redemption w^as dismissed [Adit Narayan 
Singh v. Mahahir Prasad Tiwari (1) ] 

The present suit by the plaintiff was 
brought on the 8th September 1914. It 
was dismissed by the Subordinate Judge 
on the 3l8t October 1917, on the ground 
that he (the plaintiff) had failed to prove 
that his vendors were preferential rever- 
sioners. In the meantime, as already stated, 
it had been declared by the Board on the 
18th January 1921, that the plaintiff’s 
vendors had the preferential right, and the 
High Court has accordingly upheld the 
claim, and made a decree in favour of the 
plaintiff. 

Counsel for the appellant admits that in 
face of the ruling by the Board he could 

(1) 60 Ind. Cas. 251; 48 J. A. 86; 40 M. L. J. 270; 
(1921) M. W. N. ]53; 19 A. L. J. 208; 2 P. L. T. 97 
33 0. L. ' J. 263; 29 M. L. T. 240; 6 P. L. J. 140; 23 
Bom. L. R. 692; 25 0. W. N. 842; 14 L. W. 20 
(P, 0.}. 
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not impugn the reversionary right of the 
plaintiff’s vendors, but he contends that the 
defendant is in posseseion and in order to 
eject him the plaintiff must show that 
there is no other reversionary heir in the 
same degree or neai’er than lus assignors 
whose title he (the defendant) can urge 
against the plaintiff’s claim for ejectment. 
In other words, the action being one of 
ejectment the defendants entitled to plead 
in defence the right of some one else equal- 
ly entitled with the plaintiff’s vendors. 
Mr, Justice Bucknill of the High Court of 
Patna in his careful judgment has shown 
that the defendant had failed to prove 
satisfactorily that the parties whom he had 
put forward were entitled to the property 
in preference to the plaintiff’s vendors. 

The evidence on which the appellant 
relied has been'read to their Lordships, and 
Mr. Raikes has put before the Board every 
point in support of his case. Their Lord- 
ships, however, see no reason to differ from 
the High Court. They will humbly advise 
His Majesty that the appeal should be 
dismissed with costs, 
z. K. Appeal dismissed. 

Solicitors for the Appellants : — Messrs, 
Watkins and fJunter, 

Solicitor for the Respondents : — Mr. W. 
How Daney. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Miscellaneous Judicial Case No. 46 
OF 1925. 

October 10, 1925. 

Present Mr. Findlay, Officiating J. C. 
SADASHEO— Appellant 
versus 

BAPU—Respondsnt. 

Limitation Act (IX of 190S), s J, scope of-- 
Extension of time for appeal —Counsel's wvowj advice^ 
effect of. 

A party in whose favour a deca‘ee or ordor is passed 
should not be deprived of the a ivantac^e of his vested 
right in the same unless there has been on his part 
8 3013 conduct raising an equity against him or there 
has been Bomc inevitable accident, [p 31, cols 1 & 2] 

Dattatravd Sitaramy. Secretary of State for India, 
CO.Iud Oas. 71 1; 45 B 69:; 23 Bom. L R. 89, Skib 
Dayal v. ■ Pramd, 6S Ind, Cas. 812; 41 A. 

650; 20 A. Jj. J. o7i; (1922) A 1 R (A ) 400 and 
Vaithyanatha Aiyar v. Govinliswamy Odayar, 62 
Ind-Cas. 795; 41 M L. J. 65; 13 L. W. 522; (I92i; M. 
W. N. 338, referred to. 

It in not each and ovory mistake of a Counsel 

3 


which per se is to bs considered a sufficient 
ground for giving his client the benefit of s 5 of the 
Limitation Act [p. 31, col. 2.] 

A mistaken advnte of a Counsel that an appeal lay 
from an order dismissing an application for the 
amendment of a decree, causing a bona fide wrong im- 
pre.'jsion on the client and a delay in the filing of an 
appeal from another appealable order in execution 
proceeding, cannot furnish a sufficient ground for 
condoning the delay under s. 5 of the Limitation Act. 
tp. 33, col. 2, p 31, col. 2.] 

Appeal against the orders of the Court of 
the Additional District Judge, Nagpur, 
dated the 6th November 1924, and 18th 
December 1924, ia Execution Case No. 7 of 
1924. 

Mr. M. B, Kmkhede^ R. B., lor the Appel- 
lant. 

Mr. K. N, Padhc, for the Respondent. 

ORDER. — The only question with 
which I am at present concerned is whe- 
ther the present ajipeal which purports to be 
one against orders in Execution Case No. 7 
of 1924 in the Court of the Additional 
District Judge, Nagpur, is barred by limita- 
tion or not. Admittedly, on the face of 
things, the present appeal is barred by 
some 147 days but the appellant’s case is 
that he should be given the benefit with 
reference to s. 5 of the Limitation Act of 
the period from 6th January 1925 to 15th 
August 1925 during which ho was bona fide 
pursuing a wrong remedy in First Appeal 
No. 3 of 1925. 

The facts of the case are sufficiently 
clear from my judgment in the latter appeal 
and need not be repeated here. Reliance 
cn behalf of the appellant has been placed 
on the following decisions: — 

Shib Dayal v. Jagannath Py^asad (1), 
Vaithyanatha Aiyar v. Govindaswami 
Odayar (2) and Nagiiidas Motxlal v. Nilaji 
Moraba Naik (3), 

In the first quoted of these cases the 
learned Justices held that an honest mis- 
take on the part of a litigant caused by 
erroneous advice given to him by his Vakil 
iu the district, by reason of which an appeal 
was not filed until it was barred by limita- 
tion, was a good ground for the application 
of s. 5 of the Indian Limitation Act. In 
that case it was laid down that, although 
the primary principle in dealing with this 
matter must be that the proposed respond- 
ent t3 an appeal has a right to hold his 

(U 63 Ind an 812; 41 A. G3G; 20 A. L. J. 674; 
(1922) A I R. (A.) 490. 

(2 'G>Iad. Gas 7;)5; 41 M. L. J. 05; 13 L. W. 522; 
(1921) M W. N. 33S 

(3) 80 lad. Gas. 832; 26 Bom. L. R, 335, 45 B 412: 
(1921) A, I. R. (B.) 309, 
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judgment and that such right ought not 
to be interfered with after the lapse of the 
prescribed time unless there are special cir- 
cumstances for doing so, yet in each case 
in India the question must be considered 
on its merits. In this particular case the 
deciding factor was that the legal profes- 
sion in the District Court was not in such 
a slate of efficiency as to make it expedient 
to resile from the degree of the latitude 
which the Allahabad High Court had hither- 
to allowed to litigants in this matter. In 
the Madras Law Journal case quoted a 
delay due to an error on the part of the 
Vakil in not filing an application with 
regard to the legal representative with a 
Bhort#“r period which had recently been 
introduced by an Amending Act, was con- 
doned. The decision in the case of Nagindas 
Motilal V. Nilaji MorubaNa'tk {'S) ran on 
similar lines. An analogous decision is to 
be found in Dattatraya Sitaram v. Secretary 
of State for India (4). Special weight has 
also been laid on the decision of their Lord- 
ships of the Privy Council in Brij Indar 
Singh v. Kashi Ram (5), In that case how- 
ever, the question concerned was one of 
whether the delay due to an application for 
review of judgment should have been con- 
doned or not. 

On behalf of the respondent reliance 
has been placed on a decision of Prideaux, 
A J. C., in Ishwardas v. Bismilla Khan (6) 
Obviously, however, in that case there had 
been gross negligence on the .part of the 
Pleader concerned. In Padamraj Fhulchand 
v. Metsvice Bhashan Kesha Ltd., (7) by 
Prideaux and Kinkhede, A. J. Cs., it was 
held that where an application for leave to 
appeal to the Privy Council was made 29 
days beyond time and the party concerned 
alleged that he was misled by the advice of 
his Counsel who was not aware of the reduc- 
tion in limitation brought about by Act 
XXVI of 1920, there was no cause for con- 
doning the delay .3 

In a case like the present, therefore, 
the principle from which we must start 
is that the respondent in the present case 
has a vested right in the order of the 
lower Court in his favour which it is now 

(4) 60 Ind. Cas. 744; 45 B. 607; 23 Bom. L. R. 89 

(5) 49 Ind. (Jas. 43; 45 C. 94; 33 M. L. J. 486; 22 

M. L. T. 362; 6 L. W. 592; 126 P. W. R. 1917; 15 A 
L. J. 777; 19 Bom. L, R. 866; 3 P. L. W. 313; 26 C. l' 
J. 572; 104 P. R. 1917; (1917) M. W. N. 811; 22 0. w' 

N. 169; 127 P. L. R 1917; 44 I. A. 218 P. C. 

(6) 72 Ind Cb8. 158; (1923) A. I. R. (N.) 133. 

78 Ind. Gas. 154; (1924) A. I. R. (N.) 279. 
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sought to attack anjl he should not be 
deprived of this advantage unless there has 
been on his part some conduct raising an 
equity against him, or unless there has been 
some inevitable accident. Now it cannot 
be said that the mistake of the appellant 
committed presumably on the advice of his 
Counsel in seeking to attack by. way of an 
appeal the order dated 22nd October 1924, 
which was in reality an order dismissing 
an application for amendment of a decree, 
wms a mistake of such a nature as to amount 
to an inevitable accident. I cannot find 
in the circumstances of the present case 
any such special features as would permit 
of my holding in the appellant’s favour in 
this connection. 

In the present instance the execution 
proceedings were stayed while the applica- 
tion for amendment of the decree was under 
conuderation. Immediately the execution 
proceedings restored, it was open to the 
appellant to have appealed against the 
orders of 6th November 1924 and Igth 
December 1924. Instead of doing this he 
deliberately chose to pursue the remedy of 
appealing against the order dismissing an 
application for amendment of the decree. 
It is not each and every mistake of a Counsel 
which per se is to be considered a sufficient 
ground for automatically giving his client 
the benefit of s. 5 of Indian Limitation 
Act. The present case does not seem to 
me to be one in which there are any suffi- 
cient grounds for exercising my judicial 
discretion in the way I am asked to by the 
appellant. For theabove reasons, therefore, 
I am unable to condone the delay, which 
has occurred in filing the present appeal 
and it is dismissed as time-barred. Appellant 
must bear respondent’s costs. I fix Rs. 30 
as Pleader’s fees. 

G. R. D. Appeal dismissed. 


OUDH CHIEF COURT. 

Second Civil Appeal No. 319 op 1924. 
November 9, 1925. 

Present: — Mr. Justice Missra, 
KARINGAN — Defendant No. 2 — 
Appellant 
vcvstis 

HARIHAR DUTT alias BHOLA— 
Plaintiff, RAJA RAM — Defendant No. 1 
—Respondents. 

U. P, Land Revenue Act (IH of 1001), 9. 30 (!)— 
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Joint holding— Partition, suit for, whether maintain- 
able. 

Section 39 (2) of the U. P. Land Revenue* Act doss 
not msan that no division of a tenancy holding held 
by two or more tenants should bs effected, it merely 
says that if such a partition has been arrived at and 
the distribution of land has taken place it shall not 
be recorded in the revenue papers until the consent 
of the land-holder has been obtained. The section is 
no bar to a claim by one of several joint tenants to 
get his share in a cultivatory holding divided by 
means of a partition suit filed in a Civil Court. 

Second appeal against the judgment and 
decree of the District Judge, Qonda, dated 
the 23rd April 1924, confirming that of the 
Sub-Judge, Eahraich, dated the 29th OctO' 
ber 1921. 

Mr. ff. K. Ghosh, for the Appellant. 

Mr. Aditya Prasad, for the Respondents. 

JUDGMENT*-— This is a second appeal 
arising out of a suit for partition of a cer- 
tain cultivatory holding in village Jaita* 
pur, District Gonda. The plaintiff and 
defendants Nos. 1 and 2 are co-sharers in the 
said holding each owning one third. Both 
the Courts below have granted to the plaint- 
iff a decree for partition in respect of one- 
third share in the said land. ' 

The only point that has been argued be- 
fore me is a point of law that a cultivatory 
holding could not be partitioned without 
.the consent of the landlord, which has not 
been obtained in this case. I was referred 
to cl. (2) of 8. 39 of the Land Revenue Act 
(III of 1901) which runs as follows : —‘‘No 
division of a holding occupied by two or 
more tenants, and no distribution of the 
rent payable in respect thereof, shall be 
recorded, unless the consent of the land- 
holder and of all the tenants concerned has 
been attested before a Revenue Court or the 
hanungoy 

The argument put forward is precisely 
the same which was put forward before the 
learned District Judge and I fully agree with 
the view taken by him. Section 39, cl. (2) 
does not mean that no division of the hold- 
ing held by two or more tenants should be 
effected, it only says that if such a partition 
has been arrived at and the distribution of 
land has taken place it shall not be recorded 
in the revenue papers until the consent of 
the land-holder has been obtained. It is 
clear that this provision of law is intended 
for the purpose of protecting the, rights of 
the land-holder. Any partition of a cultiva- 
tory holding should not obviously be binding 
upon the landlord if effected without his con- 
sent, The liability for the payment of rent 
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among the tenants cultivating a particular 
holding is a joint one and they are not en- 
titled to convert their joint liability into a 
separate liability without the consent of the 
landlord. This, however, does not mean 
that the tenants cannot partition their hold- 
ing among themselves. As an illustration 
a similar case of a partition among the 
CO sharers of a village possessing proprietary 
rights styled as an “imperfect partition” 
might be quoted. The co-sharers in such a 
case partition their joint proprietary hold- 
ing and distribute the land revenue among 
themselves, though their liability for the 
Government revenue still continues to be a 
joint one. I, therefore, am of opinion that 
s. 39, cl. (2) cannot be construed as a bar to 
the claim of the plaintiff-respondent to get 
his share in the cultivatory holding divided 
by means of a partition suit filed in a Civil 
Court. It is, however, clear that no such 
partition could be recorded in the revenue 
papers until the landlord had given his con- 
sent to it. 

The appeal fails and is, therefore, dis- 
missed with costs. 

z. K. Appeal dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2112 of 1923. 
January 8, 1924. 

P resent Justice Campbell. 

CHET RAM— Plaintiff —Appellant 
versus 

Mus'immat ILAICHO and others— 
Defend vnts— Respondents. 

Civil Procedure Code (Act V of 1008), 0. XXII, r. 
JfSuit for possession against several defendants as 
trespassers, dismissal of — Appeal, second— Death of 
respondent— Legal representatives not brought on re- 
cord— Abatement, enent of. 

Plaintiff sued for possession of certain property on 
the allegation that the defendants were in possession 
of it as trespassers. The defendants claimed to be in 
possession of the property as the reversioners of the 
last male-holder. The suit was dismissed by the 
Trial Court and the dismissal was upheld by the 
lower Appellate Court During the pendency of a 
second appeal by the plaintiff in the High Court one 
of the defendmts-respondents died and his legal 
representatives were not brought upon the record 
within the prescribed period* 

Held, that inasmuch as the relief sought against 
the defendants in the plaint was joint and indivisible, 
the appeal must be held to have abated in toto and 
that it was not open to the plaintiff to urge that as 
the defendants claimed to be in possession as the 
reversionary heirs of the last male-holder the appeal 


CHET RAM V. ILAIOfiO. 



So AKaBII V. 

should be held to have abated only with regard to 
tlie deceased respondents’ share in the estate of the 
last male-holder according to the pedigree- table set 
up by the defendants. 

Second appeal from a decree of the 
District Judge, Hoshiarpur, dated the 4th 
July 1923, reversing that of the Munsif, 
First Class, Kangra, dated the lOtli Novem- 
ber 1922. 

Lala Mehar Chand Mahajayiy for the Ap- 
pellant. 

Lala Fakir Chanel^ for the Respondents. 

JUDGMENT* — In this case the plaint- 
tiff sued for possession of land and houses 
alleged to have been sold to him by Musam- 
mat Ilaicho and of which he asserted that 
defendants Nos. 2 to 5 were in possession as 
trespassers. These defendants were Qurdas 
subsequently deceased, his son Ram Uev, 
his grandson Dasauudhi Ram and his 
nephew Ram Lai. The suit was dismissed 
and the dismissal was upheld by the learn- 
ed District Judge. The plaintiff came to 
this Court in second appeal joining as 
responHents Musammat Ilaicho, Dasaundhi 
Ram, Ram Dev and Ram Lai. Dasaundhi 
Ram is dead leaving Ram Dev his uncle as 
his legal representative. The appeal, how- 
ever, has already been dismissed against 
Ram Lai by another Judge of this Court. 

A preliminary objection is raised that 
the appeal cannot proceed against Ram 
Dev since the decree in favour of the 
defendants other than Musammat Ilaicho 
was joint and the plaint alleged them to 
be in possession jointly as trespassers. 

The learned Vakil for the plaintiff-appel- 
lant resists this contention stating that the 
finding of the Court below was that these 
defendants were reversionary heirs of Phillo 
the deceased husband of Musammat Ilaicho 
and in possession of the land in suit right- 
fully in that capacity, and that a certain 

f >edigree table set forth in the lower Appel- 
ate Court’s judgment is correct. He argues 
that, according to this pedigree table, the 
shares of each of the defendants can be as- 
certained and separated, and that the appeal 
can proceed against Ram Dev for half the 
land in suit. 

Authority, however, is against this pro 
position. The situation is precisely the 
same as if the appeal had abated against 
Ram Jjal and there is a case practically on 
all fours decided recently by a Division 
Bench of this Court. It is Civil Appeal 
No, 1776 of 1917 which is printed as 
Sardara v. Allayar (1). In that case the 
rp 73 lad Cas 601; (m3) A, I. R. (L.) 132, 
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appeal had abated against one of several 
defendants-respondents and the position 
taken up by the plaintiff-appellant was 
that tiie defendants were all trespassers 
and were all in occupation of the land in 
suit. The learned Judges refused to listen 
to an argument that, because the defend- 
ants owned other land in well defined an- 
cestral shares, it must be taken that they 
also held this land in accordance with the 
same ancestral shai’es. That position, they 
remarked, was contradictory to the suit as 
framed and after considering a large num- 
ber of previous decisions of the Chief Court 
and of this Court the learned Judges decid- 
ed that since the relief sought was joint 
and indivisible against allthe defendants 
respondents the inevitable consequence of 
the abatement of the appeal against one of 
them was the complete abatement against 
all. . . / 

The situation is very similar in lh6 
present case. The defendants were alleged 
in the plaint to be trespassers and to be in 
possession of the land in suit jointly. To- 
gether with Gurdas his son and his grand- 
son were impleaded as defendants and to 
assert now that the defendants were in 
possession in definite shares according to 
their position in the pedigree table is 
contradictory to the suit as framed. 

For this reason and because no relief is 
claimed against Musammat Ilaicho I dis- 
miss the appeal with costs. 

z. K. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Miscellaneous Civil Appeal No. 34 op 1924. 

October 31, 19:^5. 

Present : — Mr. Findlay, Officiating J. C. 

Musammat AKABAI and another — 
Appellants 
versus 

NARAYAN— -Respondent. 

Guardians and Wards Act (VIII of 1890), ss, f J, ^7 
Civil Procedure Code (Act V of 1908), 0. KLIll, r, 
1 (d)~Ex parte order under s, 25 — Application to 
cancel order, refusal of ~ - Appeal against refusal order, 
maintainability of. 

The appellant was ordei-ed under 8.25, Guaidians 
and Wards Act, to produce a minor child in Court 
with a view to its being restored to the Custody of its 
guardian. The older was passed ex parte, the appel- 
lant being absent. On the next date of the hearing of 
the case, the minor was not produced, but the Court 
was asked to cancel its previous order. The Court 
refused to do so, and the appellant appealed against 
this later order: 

Held, that no attempt having been made to set asid§ 
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the previous order as an ex parte order, no appeal lay 
from the later order as it was in reality a cousequeniial 
order following on the earlier order. 

Appeal against an order of the District 
Judge, Nagpur, dated the 15th August 1925, 
in Miscellaneous Judicial Case No, 16 of 
1925. 

Mr. B. V, Pradhan, for the Appellants. 

Mr. G. R. Deo, for the llespondent. 

JUDGMENT.-This is an appeal 
against an order passed by the District 
Judge, Nagpur, on the 15th August 1925, 
in Miscellaneous Judicial Case No. IG of 
1925. The present appellants were on the 
23rd July ordered to produce the minor 
child Tara aged seven years in Court with a 
view to her being restored to the custody 
of her father. That order was passed ex 
parte, the present appellants being absent. 
On the 15th August 1925, the next date of 
hearing, the minor was not produced, but 
the District Judge was asked to cancel his 
order of the 23rd July 1925. This the Dis- 
trict Judge refused to do, particulaily in 
viev\" of the presenc appellants’ contumacy in 
not having obeyed the previous order for the 
production of the minor child in C'ourt. It 
was only apparently as a consequence of an 
order of this Court dated the 7tli iSeptem- 
ber 1925, that the child was produced at a 
later hearing of the case, lur., on the 19th 
September 1925, in the Court of the District 
Judge. 

*What is now urged is that the minor 
should not be handed over in the custody 
of her father until the objections of the 
present appellants to this course have been 
considered and adjudicated upon. It seems 
to me that the appellants have mistaken 
their remedy in this connection. The order 
of the 23rd July 1925 was an order passed 
ex parte. It was open to the appellants to 
have applied for setting aside that order 
and that they did not do. The District 
Judge’s order of the 15th August 19:^5 was 
in reality a consequential order following 
on the earlier order of the 23rd July 1925, 
and I do not think that, in the circum- 
stances, any appeal lies, against the order of 
the later date mentioned. Even if I could 
regard the present appeal as an applica- 
tion for revision of the older of the 23rd 
July 1925, a couise which would involve 
much straining of the actual legal posi- 
tion, I should not have been prepared to 
interfere in view of the fact that there was 
obvious contumacy and direct disobedi- 
ence of the order of the District Judge for 


the production of the minor. It may of 
course be that the District Judge may still 
be prepared to consider any* objections 
which may be urged to the handing over 
of the custody of the minor pendente lite to 
her fatlier (respandeiit). That is a matter 
'Aithiii his discretion, but so far as the 
present appeal is concerned it seems to me 
that it is bound to fail and it is dismissed 
accordingly. Appellant must bear respond- 
ent’s costs. Pleader’s fees Rs. 20. 

N. II. Appeal dismissed, 

CALCUTTA HIGH COURT. 

Appeal from Appellate Decekh No. 960 
OF 1923. 

Jlay 29, 1925. 

Present: — Justice Sir Ewart Greaves, Kt., 
and Mr. Justice Mukerji. 

The port CAxNNlNG and LAND 
IMPROVEMENT Cuupanv, Limited-^ 
Plaintiffs— Appellants 
versus 

Heirs of late BAHIR MOLLA and 

OTHERS “Defendants -Respondents. 

BeiKjal Tenancy Act {VIII of ISS)), s. J^t), Sch^ III, 
Art I (h)~L} nutation Act (IX of 19f)S), s 
ccediHijs under b’ nature of - "Agreement in s /Al 
(7), meaning of- Suit to recover jent accruing due 
during pendency of proceedings--- Limitation 

Proceedings under s 46 of the Bengal Tenancy Act 
are procaedings not merely for ejectment, but to have 
a fair and equitable rent absessed by the Court. If 
the tenant refuses to accept the agreement hied under 
the provisions of the section, it is then that a suit 
for ejectment uuder the section can be commenced, 
[p. 3S, col 2.] 

The word “agreement” in sub-s. (7) of s. 46 of the 
Bengal Tenancy Act refers not to the agreement 
mentioned in the previous sub-sections but to the 
agreement an ived at between the landlord and the 
tenant when the Court has fixed the fair and equitable 
rent and the tenant has elected to pay that rent and 
not to be ejected from the holding [p. 39, col 1.] 

The rent accruing due during the pendency of 
proceedings under s. 46 of the Bengal Tenancy Act 
IS not suspended by virtue of the proceedings, and a 
suit after the termination of such proceedings to 
recove" such rent is governed by Art 2 {b) of fcJch. Ill 
to the Bengal Tenancy Act and" the period of limita- 
tion provided in that Article is not extended by the 
operation of s. 14 of the Limitation Act. [p. 39, col. 
2 ] 

Appeal against a decree of the District 
Judge, 24-]’urgaiiiiaji, dated fhe27th Novem- 
ber 1922 atfirniing that of the Subordinate 
Judge, Third Court of that District, dated 
the 2()th January 1921. 

Mr. Rom Chandra Mazumdar, Babus 
Khetra Mohan Glwse and Rama Prosad 
Mvklierjce, for the Appellants. 

Babu Sisir Kumar Ghosal, for the Re- 
spondents, 
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JUDGMENT. 

Greaves* J. — This is an appeal by the 
plaintiffs ngaiust a decision of the learned 
District Jud^e of 24-Pargannas, affirming a 
decision of the Subordinate Judge of the 
Third Court of Alipur. The suit out of 
which this appeal arises was brought by the 
Port Canning and Land Improvement Com- 
pany, Ltd., as landlords to recover from the 
defendants who were non-occupancy raiyats 
rent for a period of seven years from 132u to 
1326. 

There is no dispute with regard to the 
years 1323 to 1326 inclusive. But the dis- 
pute between the parties is as to whether 
or not the rent for the years 1320, 1321 and 
1322 is barred by limitation. The appellants 
contend that their claim for these three 
years is not barred and they say that this 
is so because during these years they were 
prosecuting a claim under the provisions of 
B. 46 of the Bengal Tenancy Act. These 
proceedings were commenced on the 28th 
of March 1913. Now, the suit under s. 46 
was dismissed by the first Court, and by 
the lower Appellate Court. But on appeal 
to this Court the claim for enhancement w^as 
allowed on the 24th of June 1919, this Court 
holding in second appeal that the appel- 
ants were entitled to have a fair and equit- 
able rent fixed by the Court. The matter 
was sent back to the first Court for the 
fixing of a fair and equitable rent and 
when this was fixed there was an appeal 
against the first Court's decision and the 
fair and the equitable rent was not finally 
fixed until some time in the year 1923. The 
present suit was commenced on the 14th 
April 1920, rent being claimed at the old 
rate as, for the reasons which I have stated, 
the fair and equitable rent directed to be 
fixed by this Court on ithe 24th June 19 j 9 
had not at that time been determined. But 
the appellants say that it was necessary for 
them to commence their suit claiming rent 
at the old rate, as they did, because if they 
had left the matt^^r to run any further, in their 
view the laud was not sufficient in value 
to realize the decree for rent which they 
ultimately would obtain. It thus appears 
that the appellants support their claim for 
the rent for the three years 1320, 1321 and 
1322 on the ground that, they say, their 
claim for the rent must be deemed to have 
been in suspense from March 1913 until 
June 1919 when the s. 46 case was in pro- 
gress and they say they could not really 
have brought their suit during these years 


as rent was not fixed and finally determined. 

The defendants on the other hand con- 
tend that by virtue of the provisions of 
Art 2 (b) of the Third Schedule to the 
Bengal Tenancy Act the rent for these 
three years is not now recoverable. 

Article 2 {b) provides that the period 
of limitation for the recovery of an arrear 
of rent in other cases not provided by the 
previous sub-section is three years from the 
last day of the agricultural year in which 
the arrear fell due. The respondents fur- 
ther contend that proceedings under s. 46 
are merely proceedings for ejectment and it 
has been held in various cases of this 
Court that during the pendency of a suit for 
ejectment the claim for rent is not in abey- 
ance by reason of the suit. Now, in my 
view it is not right to say that the pro- 
ceedings under s. 46 are merely proceed- 
ings for ejectment for I think they are 
proceedings not merely for ejectment but to 
have a fair and equitable rent assessed by 
the Court. If the tenant has refused to 
accept the agreement filed under the pro- 
visions of 8. 46 it is then alone that a suit 
for ejectment under that section can be 
commenced. There is nothing, therefore, I 
think, in this point. 

But the real difficulty appears to be 
whether there are any provisions of the 
Limitation Act wffiich provide for the 
suspension of the rent during the pendency 
of the 8. 46 proceedings unless there is to 
be found some such provision in the 
Limitaiion Act then the provisions of 
Art. 2 (6) of Sch. Ill of the Bengal Tenancy 
Act must operate. Now, it seems to me 
that the only section of the Limitation 
Act which could be applicable is s. 14 
of that Act which provides that in comput- 
ing the period of limitation prescribed for 
any suit the time during which the plaint- 
iff has been prosecuting with due diligence 
another civil proceedings whether in a 
Court of first instance or in a Court of 
Appeal against the defendant, shall be 
excluded where the proceeding is founded 
upon the same cause of action and is 
prosecuted in good faith in a Court which 
from defectof jurisdiction or other cause of a 
like nature is unable to entertain it. Now, the 
real question, therefore, is whether the pro- 
ceedings under s. 46 of the Bengal Tenancy 
Act can be treated as proceedings founded 
upon the same cause of action as the claim 
in this suit. This really depends, I think, 
upon the cpnstructipn to be put on the 
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word “agreement in sub-s. (7) of s. 46 of 
the Bengal Tenancy Act Section 46, sub s. (1) 
rovides that no suit for ejectment shall 
e instituted'' against a non occupancy 
raiyat unless the landlord has tendered 
an agreement to pay an enhanced rent 
and the tenant within three months be- 
fore the institution of the suit has refused 
to execute it. 8ub-s. (2) provides that a 
landlord tendering an agreement may file 
it in the office of the Court for service on 
the raiyat and that it shall be served 
forthwith and that such service shall be 
deemed to be a tender. The “agreement” 
referred to in sub-ss. (1) and (2) of course 
is not strictly an agreement as has 
been pointed out by this Court in the 
case of the Pert Cannivg and Land 
Improvement Company ^ Lid. v. Nay an 
Chandra Paramanik (1). But it really is 
an offer made to the tenant which the 
tenant can refuse or reject as he likes. 
Then sub-s. (3) provides that if a raiyat on 
whom an agreement has been served executes 
it and within one month from the date of 
the service files it in the office from which 
it issued it shall take effect from the com- 
mencement of the !;::!■ -.1; ■,:?!: year next 
follow ill tr. Sub-section (4; refers to the same 
agreement and piovides for notice to the 
landlord in the event of the agreement hav- 
ing been executed by the raiyat. Sub-section 
(5) again refers to the same agreement and 
provides that if the raiyat does not execute 
and file the agreement under sub-s, (3) the 
tenant shall be deemed to have refused to 
execute it. Sub-section (6) again refers to the 
same agreement and provides that if the 
raiyat refuses to execute the agreement the 
Court has to determine a fair and equit- 
able rent for the holding. Then we come 
to sub-8. (7) which provides that if the raiyat 
agrees to pay the rent determined by the 
Court under sub-s (6) he is to be entitled to 
remain in occupation of this holding at 
the rent fixed by the Court for a term of five 
years from the date of the agreement. 
Does the word “agreement” in sub-s. (7) re- 
fer to the same agreement which is men- 
tioned in the first six sub-sections, or is it 
something else? It is suggested that the 
agreement mentioned in sub-s. (7) is the 
agreement arrived at between the parties 
when Court has fixed a fair and equitable 
rent and the raiyat has agreed to pay the 
same. The conclusion that I have come to 

(1) 45 lad. Oas. 234; 22 C. W. K. 558; 28 C. L. J. 
87. 


is this fliat upon a true construction of sub- 
s. (7) that isthe meaning of the word “agree- 
ment” in that section ; and T have arrived 
at this conclusion for two reasons. First 
of all, because it seems very strange that 
if the agreement referred to in sub-s. (3) is 
the same agreement as is referred to in 
sub. s. (7) the agreement in one case is to 
take effect from the commencement of the 
agricultural year next following and in 
the other case from the date of the agree- 
ment itself. It is certainly somewhat curi- 
ous that there should be this difference in 
time from which the agreement is to take 
effect if the agreement referred to in sub- 
s. (7) is the same agreement as is mentioned 
in sub s. 3. The second ground is this — sub- 
section (7) provides that if a raiyat agrees to 
pay the enhanced rent fixed by the Court 
he is entitled to remain in occupation for a 
term of five years from the date of the agree- 
ment. If the agreement there is to be 
construed as the agreement filed by the 
landlord under the provisions of sub-s. (2) 
one might arrive at this extraordinary re- 
sult — that a tenant would get no period of 
term at all if the proceedings under s. 46 
had been sufficiently protracted. In any 
case it seems to me that he would never get 
the full term of five years mentioned in the 
sub section because in this reading of the 
“agreement” the time occupied in s. 46 pro- 
ceedings would have to be deducted from 
the period of five years mentioned in sub-s, 
(7). For these reasons I think upon the true 
construction of sub s. (7) the word “agree- 
ment” therein is not the agreement men- 
tioned in the previous sub-sections but the 
agreement arrived at between the landlord 
and the tenant when the Court has fixed 
the fair and equitable rent and the tenant 
has elected to pay that rent^and not to be 
ejected from the holding. 

Ill this view, therefore, in my opinion the 
limitation is not saved by virtue of the 
provisions of s. 14 of the Limitation Act, as 
it cannot be said that s. 46 proceedings are 
founded upon the same cause of action as 
the proceedings in the present suit. 1 do 
not see any other section of the Limitation 
Act under which the limitation can be saved. 

We have been I ef erred to various cases. 
The learned Judge in the Court below has 
relied on the case of Watson & Co. v. Dho- 
nendra Chandra Mukerji {2). But 1 do not 
think that that case is really decisive of tho 
question that arises in this suit. A reference 

(2) 3 0. 6; 2 lad. Jur. 209; 1 lad. Deo. (n. s.) 596, 
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to the judgment at page 12* makes it clear 
that the reason of that decision was that 
the claim in that snit was barred by limi- 
tation on the ground that according to the 
decision of the Court the defendants slill 
continued to be tenants of the zemindar 
under their patni lease even though the 
zemindar had denied the existence of this 
lease. Therefore it could not be contended 
that the claim for rent was in suspense 
during the pendency of the litigation with 
regard to the lease. The case that seems 
more nearly applicable to the facts of the 
present case is the decision in Hem Chvnder 
Choiidhu7'y v. Kali Prosanno Bhadnri (3). 
Then there had been a suit for enhance- 
ment of rent and the Judicial Committee 
held that the fact that a suit for enhance- 
ment of rent had been brought by the 
plaintiff within the period covered by the 
rent suit and in the enhancement suit the 
plaintiff had claimed enhanced rent for the 
years covered by the rent suit stayed tie 
operation of the Law of Limitation. Their 
Lordships say at page lit that the appel- 
lants claimed the arrears of 1298 in that 
enhancement proceedings but this claim 
'WB.Q then disallow^ed as premature, that they 
are not now entitled to the benefit of the 
decree for enhancement and to lecover the 
arrears of the enhanced rate. It, therefore, 
appears that in that case the claim in the 
rent suit was expressly and exactly covered 
by the claim in the enhancement suit 
which for the reasons I have indicated is 
not the case here. 

One cannot help sympathising with the 
position of the landlord in the present case. 
But in the circumstances it is cleajly im- 
possible for them to claim rent at the old 
rate during the pendency of the enhance- 
ment proceeding. The result may, therefore, 
be that in this state of circiim stances the 
landlord cannot recover the full benefit of 
the decree for enhancement which he ob- 
tained in proceedings under s. 46 of the 
Bengal Tenancy Act But that is a ques- 
tion for the Legislature and not for us. We 
can administer the law as we find them 
and as we understand them. 

In the result the appeal fails arid is dis- 
missed with costs 
Mukerjl, J.— I agree. 

z. K. Appeal dismissed, 

(.3) 8 0 W. N. 1; 30 I A. 177; 30 C 1033; 8 Har 
P, C. J 529 (PC). . . 

* r»a^re of ?>V ~\Ed'] 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Civil Ebvision No. 379 of 1924. 

July 13, 1925. 

Present: — Mr. Findlay, Officiating J. C. 

PANDURANG GOVIND FATE— 
Decree Holder — Applicant 
versus 

MAIFUZBHAI — Objector— Non- Applicant. 

^Civil Procedure Code (Act V of 1908), s. 115, 0. 
XXI, r 58 — Ei'roneous view of law— Objection pro^ 
ceedings, order in— Revision. 

If a Court, upon an erroneous view of the srope of 
a section of the C. P. C , applies it to a case to which 
it has no application, the Court acts without jurisdic- 
tion and the High Court would inteifere with its 
decision in levisiou. [p. 42, col 1 ] 

Shiva Nathajiv Jorna Kashinoih, 7 B. 31], 7 Jnd 
Jur 65(>, 4 Ind. Dec, (n. s ) 229, followed 

The mere fact that the unsuccessful party in o}>jec- 
tion proceedings under O. XXT, r 5)8 of the C P. C. 
has to file a separate suit under v. 93 of the Order and 
the onus of pi oof will be on him, does not afford 
suflicient giound as to why the HigJi Couit should 
revise the ordei in those proceedings fp. 42, col 2.] 

Application for revision against an order 
of the Second Class Subordinate Judge, 
Nagpur, dated the 17tli October 1924, in 
Execution Case No, 119 of 1922. 

Mr. M. li. Bobde, for the Applicant. 

Mr. A. V. Wazalwar, for the Non-Appli- 
cant. 

ORDER.— The applicant (decree- holder) 
Pandurang Govind Fate has applied in 
revision against an order in execution 
of the Subordinate Judge, Second Class, 
Nagpur, under which certain moveable 
property, which had been attached, was 
released on an objection filed under 0. XXI, 
r. 58, (\ P. C., by -the non-applicant Mai- 
fuzbhai. The latter filed an objection to 
the attachment on the ground that the 
property in question was already in his 
possession in the capacity of a svpvatdar 
under a decree passed in Civil Suit 
No, 27 of 1922, in which the decree-holder 
was also the same as the present applicant. 
The grounds of the application are firstly, 
that the objector, on his own allegations, 
had no locus standi under 0. XXI, r. 58, to 
maintain the objection, and that the loWr 
Court acted illegally and w’ithout jurisdic- 
tion in having released the property from 
attachment. It is secondly urged that, in 
any event, the lower Court failed to take 
notice of the fact that the present deciee- 
holder pleaded that the property attached 
in the present proceedings was not the 
same as that attached in Suit No. 27 of 
1922, and that the order releasing the pro- 
perty was, in any event, premature, as the 
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lower Court failed to give an opportunity to 
the present applicant to produce evidence on 
the above question of fact. 

On the application for revision coming 
on for healing, tlie Pleader for the non- 
applicant raised an objection that a remedy 
by way of revision did not lie in the cir- 
cumstances of the present case and it will 
be accordingly convenient, first of all, to 
deal with this point. On behalf of the 
non-applicant it has been pointed out that 
O. XXI, r. 63, provided a special remedy by 
way of suit for any party ..j.-* ■ : by an 

order passed under r. 60 or r. 61 of 0. XXI, 
C. P. C. Reliance has been placed in this 
connection upon the decisions, amongst 
others, in Gopal Das v. Alaf Khan (1), J. .7. 
Guise V. Jaisraj (2) and Shiva Nathaji v. 
Joma Kashivaili (3). The decision in J. J. 
Guise V. Jaisraj (2) is directly to the point. 
Burkitt, J. remarked at page 407* thereof 
as follows • — 

“ The learned Counsel for the applicants 
admits that the}- have open to them a 
remedy by way of suit in which they can 
question the decision of the Subordinate 
Judge so far as it is injurious to them. Ad- 
mittedly they have not availed themselves 
of that remedy, and, therefore, adopting 
and acting on the precedents above cited, I 
think that this Court should not grant to 
them the extraordinary remedy by way of 
revision for whicli they have applied. For 
this reason, I think this application sliould 
be rejected.” 

In Dehi Das v, Ejaz Husain (4), Knox, 
J., referred to J. J. Guise v. Jaisraj (2) 
just quoted and remarked as follows ; — 

“ What was laid down in that case was 
that this Court should not grant the extra- 
ordinary remedy by way of revision when a 
remedy by way of suit lies open. Ordinari- 
ly, I am prepared to subscribe to that, but 
in this matter each case must be judged 
upon the circumstances peculiar to it The 
subject-matter is valued at Rs. 40. The 
decree-holder is puroorting to act under a 
decree which he obtained on 17th Novem- 
ber 1902. The application for execution, 
which has in noway been traversed, shows 
that his path in execution h«as been a very 
thorny one. I hove held that the order 

(1) 11 A. 383; A. W. N. (1889) 151; 6 Ind, Dec. 
(N. 8.) C72. 

^{ 2 ) 15 A 405; A. W. N (1803) 172; 7 Ind. Dec. (m. a ) 

(3) 7 B. 341, 7 Ind Jur. 656, 4 Ind. Dec. (n. s) 229. 

'(4) 28 A. 72; A. W N (1905) 191; 2 A L J. 749. 

‘^Pageof 15 A,— [£?d.J 


complained of was an order entirely without 
jurisdiction, and, therefore, it appears to 
me most consonant with equity to place 
the parties as far as possible in the posi- 
tion they occupied before the judgment- 
debtor moved the Court to pass the order 
which it had no jurisdiction to pass.” 

Knox, J., thus in the case in question 
was not prepared to lay down an absolute 
rule that when an express remedy by way 
of suit or otherwise was provided for, no 
application for revision could, in any event, 
lie, and he held that in such a matter each 
case must be judged upon the circum- 
stances peculiar to it. 

The question of the exercise of the ex- 
traordinary jurisdiction of the High Court 
under s. 662 of the old C P, C. was con- 
sidered most elaborately in Shiva Nathoji 
V. Joma Ka.shiriath (3) by a Full Bench 
and the 'W ii g piinciple was, amongst 
others, laid down at page 372* thereof: — 

“ Where a decree or order of a Subordi- 
nate Court is dt dared by the law to be, for 
its own jiUiTOses, final, or conclusive, 
though in its nature provisional, as subject 
to disf)laceinent by the decree in another 
more formal suit, the Court will have re- 
gard to the intention of the Legislature 
that promptness and certainly should, in 
such cases, be in some measure accepted 
instead of juridical perfection. It will rec- 
tify the prcceedings of the inferior Court 
wheie tlie extiinsic conditions of its legal 
activity have plainly been infringed; but 
wheie the alleged, or apparent, error con- 
sists in a misappreciation of evidence, or 
misconstruction of the law% intrinsic to the 
inquiry and decision, it wull respect the 
intended finality, and will inteivene per- 
emptorily only when it is manifest that, 
b.y the ordinary and prescribed method, an 
adequate remedy, or the intended remedy, 
cannot be had.” 

On behalf of the applicant reliance has 
been placed on the remarks of Hallifax, 
A J. G , iu Bawchandra Fate v. Shridhar 
(5). The learned Additional Judicial Com- 
missioner therein held that, even though 
a remedy .by regular suit w^as open to 
the applicant in that case, yet he was 
prepared to interfere on the ground 
that the slower remedy by regular suit 
would leave the applicant sufferinginjustice 
and undue hardship, and that this ground 

(5) 05 Ind Crs. 351; 18 N. L. R. 71 at p, 72; fl922 
A I R (N Hl^ 

♦Page of '7 ~ ^ 
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alone was sufficient to call for the exercise 
of the revisional powers of the Court in 
his favour. Each case of this sort must, 
however, be judged on its merits, and I am 
not prepared to admit that the present ap- 
plicant is likely to suffer exceptional hard- 
ship or injustice, even though it were to 
be held that the present application by way 
of revision did not lie. It is unnecessary, 
therefore, to discuss in the present case the 
question as to whether I should bo prepar- 
ed to accept fully the standard laid down 
by the learned Additional Judicial Com- 
missioner in the case quoted in this con- 
nection. 

I turn next to the principle enunciat- 
ed in the Shiva Nathaji v. Joma Kashinath 
(3) quoted above, a decision which has been 
followed in many other later cases, and is 
quoted, with approval, in Brajabala Devi v. 
Gurudas Mundle (6). It becomes, therefore, 
necessary to consider whether the lower 
Court was correct or not in holding that r. 
58 of O. XXI, C. P. C., covered the case of 
the present objector. If a Court, upon an 
erroneous view of the scope of a section of 
the C. P. C., applies it to a case to which 
it has no application, such a Court would 
act without jurisdiction, and, ■ !*; ■: :.he 
principle laid down in Shi , v, 

Joma Kashinath (3) quoted above, this 
Court would, in the circumstances, be pre- 
pared to interfere. Now the applicants 
position in this connection is that the 
objector as a mere supratdar had no locus 
standi with regard to the objection he filed 
to the attachment. It is suggested in this 
connection that he was in possession only 
on behalf of the judgment-debtor. Were 
this so, the Court would undoubtedly have 
acted without jurisdiction. I am, however, 
not prepared to assent to this proposition. 
The supratdar was, to all intents and pur- 
poses, in possession of the property on 
behalf of the Court and practically held the 
position of a Receiver. Therefore, in the 
present case I do not think that any applica- 
tion for revision can lie, and I fully accept 
the above quoted principle. 

The other grounds for interference, 
viz., that the lower Court erred materially 
in not taking further evidence and investi- 
gating the question as to whether the 
property in each attachment was the same, 
do not seem to me to be such as would 
justify interference on the revisional side 

(6) 33 0. 487; 3 0. L. J. 293. 
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in this Court. Rightly or wrongly, the 
Judge of the lower Court, on the evidence 
before him, has held that the property was 
the same. The mere fact that if the applic- 
ant has to file a separate suit under 0. XXI, 
r. 63, C. P. C., in this connection and that 
the onus of proof will be on him in this 
connection, seems to me to afford no suffi- 
cient ground as to why this Court should 
exercise its revisional jurisdiction in such a 
matter. If such a consideration were to 
afford the guiding principle in the question 
as to whether an application of this sort 
lies under s. 115, r. 63 of 0. XXI, might as 
well not be on the Statute book at all, be- 
cause parties aggrieved by an order passed 
under r. 60 or r. 61 of O. XXI would very 
naturally choose the cheaper and more 
speedy remedy of revision. 

Holding, as I do, therefore, that the 
lower Court did not act without jurisdic- 
tion, I do not think the present application 
for revision can be entertained on the other 
allegations made therein. The applicant 
must seek his remedy by way of separate 
suit in the way provided for in the C P. 0. 
The application for revision is accordingly 
dismissed. The applicant must bear the 
non-applicant’s costs. Pleader s fees Rs. 15. 

N. H. Application dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2268 op 1924. 

March 21, 1925. 

Present: — Mr. Justice Abdul Raoof. 

PAL SINGH— Plaintiff— Appellant 
versus 

GANGA SINGH and another— 

— Defendants— Respondents. 

Appeal, second — Mortgage or sale —Question of fact. 

The question whether a certain transaction is a 
mortgage or a sale is a question of fact and cannot 
be agitated in second appeal. 

Second appeal from a decree of the Dis- 
trict Judge, Amritsar, dated the 13th 
August 1924. 

Bakhshi Tek Chand, for the Appellant. 

Lala Kidar Nath Chopra, for the Re- 
spondent. 

JUDGMENT. — This is a second appeal 
in a suit for pre-emption. The following 
facts will disclose the nature of the question 
to be decided: — 

OnQ Musammat Ram Kaur, widow oV 
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Jftwand Singh, inherited 

her husband as a life-tenant. She applied 
to the Collector to sell 49 kanals, 6 marlas 
for Rs. 2,000, to one Dharam Chand, a non- 
agriculturist. The application was rejected 
on the 8th of February 1921. Thereupon by 
a deed dated the 11th ol June 1921, she 
made a mortgage -without possession m 
fa-vour of Ganga Singh in respect of 39 
kanals, 11 marlas for Rs. 1,100. The follow- 
ing conditions were entered in the deed; 

(1) The mortgage was not to be redeemed 
for 20 years, and 

(2) interest was to be paid at Ks. 2 per 
cent, per mensem. On the same date the 
mortgaged land was leased to the mortgagee 
for 20 years, the rent reserved being Rs. 40 
per annum. The land revenue Rs. 12-0-9 
was to be paid out of this yearly rent. 

The plaintiff Pal Singh, a reversioner of 
Jawand Singh, sued for pre-emption on 
the allegation that, though the deed of the 
11th of June 1921, on the face of it pur- 
ported to be a mortgage- deed, the transac- 
tion was really a sale and that the form of 
the mortgage was adopted in order to 
defeat the right of pre emption. A declara- 
tion was also claimed by the plaintin to 
the effect that the alienation being without 
consideration and necessity shall not altect 
his reversionary 1 ights. This latter relief 
was refused and no question as to it 
arises now. The claim for pre-emption was 
decreed by the Trial Court which was of 
opinion that the transaction was really a 
sale On appeal the learned District Judge 
took a different view on the evidence and 
having found that the transaction really 
was one of a mortgage and not that of a 
sale dismissed the claim of the plainUu. 

This second appeal ivas preferred by the 
plaintiff and has been argued before me by 
Mr Tek Chand, his learned Counsel. Ihe 
chief contention put forward before me is 
that the conditions entered in the mortgage 
deed are such and the amount of the mor^ 
cage money would be so much at the end 
of 20 years that no reasonable person would 
think of redeeming the property. His con- 
tention is that, according to the condition 
relating to interest, the accumulated amount 
at the end of 20 years would come to 
Rs 5,280. Thus along with the principal 
amount of Rs. 1,100 the total sum payable 
by the mortgagor for the redemption of the 
property would come to Rs. D,obU. i ne 
learned Counsel further contends that the 
fact that a patta was given to the mortgagee 
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some land from for 20 years clearly shows that it was in- 


tended to place the alienee in possession 
from the very beginning as a vendee. The 
total amount of rent for 20 years at the rate 
of Rs. 40 per annum would be Rs. 800. Out 
of this Rs. 240-15-0 would have to be de- 
ducted on account of revenue for 20 years. 
Thus the net total rent for 20 jears would 
be Rs. 559-1-0. If this amount is deducted 
from Rs. C,380 the balanfce left is 
Rs. 5,820-15-0. It is further argued that, ac- 
cording to the evidence on the record, the 
highest market value of the land at the 
date of the transaction was Rs. 50 a kanal. 
Thus the price of 39 kanals, 11 marlas or 
putting it roughly as 40 kanals would be 
Rs. 50x Rs. 40 equal to Rs. 2,000. It is con- 
tended by the learned Counsel that no one 
would think of redeeming the land of the 
value of Rs. 2,000 by paying Rs. 5,820-15-0. 
The argument is plausible and had it been 
possible for me to interfere with a finding 
of fact recorded by the lower Appellate 
Court I might have agreed with the learned 
Counsel as to the effect of the evidence but 
the learned District Judge has found in 
unmistakable terms that the intention of 
the parties was to effect a mortgage. This 
is purely a question of fact and the finding 
of the learned District Judge is conclusive 
in second appeal. There are numerous 
rulings to be found reported in the various 
volumes of the Punjab Record in which it 
is laid dowm that the question whether a 
certain transaction is a mortgage or sale is 
a question of fact, see for instance Sunder 
Das V. Dhanpat Rai (1), Ahmad Khan v. 
Alam Khan (2) and Kapur Chand v. 
Chet Ram (3). Moreover, having regard 
to the fact that the deed on the face of it 
is a mortgage-deed, the mortgagor can 
redeem the mortgage if he likes and as 
long as there is a right of redemption it is 
impossible to say that a sale has taken 
place and the mortgagor cannot recover 
possession of the land on payment of the 
redemption money. It is not a question of 
the construction of a document w’hich may 
be treated as a question of law. The ques- 
tion of intention is purely a question of 
fact, and I am constrained to hold that the 
findings of the lower Appellate Court are 


P. R. 1907; 104 P. L. R. 


( 1 ) 

1907. 

(2) 37 Ind. Gas. 297; 120 P. L. R 
R. 1916. 

(3) SO Ind. Caa. 494; (1924) A. I. R 
J. 541. 


1908, 127 P. W. R 
1916; 115 P. IV 
(L.) 260, 5 L. b 
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binding on this Court,. and there is no 
room for interference in second appeal. 

The result is that the appeal fails and is 
dismissed with costs. 

Z, K. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal No. 421 of 1924. 

September 14, 1025. 

Present: --'Mr. Findlay, OlBcialing J. C. 

TIKAKAM— Appeliant 
versus 

NARAYAN and another — Respondents. 

Civil Procedure Code \Act T of ZOOS), Sch Ilf, 
para 1 1~ Decree transferred tn Collector for e ccdituui 
— Collector, jurit^diciion of -(^inl Con it, poun of -• 
Execution, of decree Property misdescribed in mat rant 
of attachment— A act ion- sale, xalidxty of ■ Knoivkd ye 
of parties. 

No sooner i8 an order for tiansfrr of a cleciee for 
execution to the Collector made tlum Jic is seized of 
the case and not on the date such oider readies him. 
Any transfer of the attached property .suhscipient to 
the date of the order of tiNinsfer diitiuf^- the pauloncy 
of the proceedings before him is void, [p 4o, cols. 1 
& 2 j 

Daring the period the Collector has jurisdudion 
the Civil Court ceases to have any power to act in 
execution of the decree transferred [p 45, col 1 \ 

A mere misdescription in a warrant of attachment 
of property does not invalidate the auction fcale and 
is merely an irregularity if the parties knew what 
had been attached and had been actually sold [p. 45, 
col. 2.] 

Appeal against a decree of the Addi- 
tional District Judge, Nagpur, dated the 
12th July 1924, in Civil Appeal No. 3S of 
1924. 

Mr. VrV. Kelkar^ for the Appellant. 

Mr. M. D, Kliandeka7\ for the Respond- 
ents, 

JUDGMENT.— The plaintiff Narain 
Teli, sued the defendants Ganpati and 
Tikaram inrespect of amortgage-deed dated 
3rd October 1921 executed by Ganpati for 
Rs. 300 of which Rs. 85-8-0 was due on a pre- 
vious mortgage. Tikaram was joined in the 
suit as he was alleged to have purchased 
the mortgaged subject which consisted of a 
lialf share in absolute occupancy field No. 
62 in Mouza Kesori, Nagur. Tikaram's de- 
fence in the first Courtrested amongst other 
grounds on the contention that the mortgage 
was void having been executed, while Col- 
lectors proceedings were pending there- 
an^ nt. 

The Subordinate J udge held that the 
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mortgage-deed in suit was not void 
under Sch. Ill para. 11 of the 0. P. C. The 
field we are concerned with is admittedly 
No. 62 but the Subordinate Judge found 
that in the Schedule attached to the warrant 
of attachment the number of the field was 
given as No. 63 On SOfch September 1921 the 
decree was ordered to be transferred to the 
Collector and before him steps were taken 
as regards field No. 62 which was admittedly 
in the judgment-debtor s possession. The 
Subordinate Judge accordingly held that 
there having been no attachment of field 
No. 62, therevvoulda fortiori be no valid 
sale thereof. ^ The Collector's proceedings, 
therefore, being without jurisdiction, could 
not affect the validity of the mortgage-deed 
in suit executed on 3rd October 1921 and 
decree in favour of the plaintiff was grant- 
ed accordingly. 

The defendant Tikaram appealed against 
this decision and the Additional District 
Judge, Nagpur, licld that although the 
order of tiansfer to the Collector was 
passed by Ihe Executing Court on 30th Sep- 
tember 1921 the proceedings did not reach 
the Collector till 16th November 1921; he 
accordingly held that the (Jollector was not 
seized of the proceedings on 3rd October 
1921. On these and connected findings he 
dismissed the appeal. 

The first point for decision in this 
appeal concerns the last mentioned finding. 
Reference has been made in this connection 
by the Pleader for the ai)peJlant to the 
phraseology of para. 1 of Sch. Ill of the 
C. P. C , VIZ., “Where ,dhe execution of a 
decree has been transferred to the Collector 

under s. 68, ” 

as well as to the initial portion of para. 11 
idem. 

It is urged in view of these provi- 
sions that the Collector must be con- 
sidered to have been seized of the case 
as from the date SOih September 1921 the 
date on which the order of transfer was pass- 
ed and that in view of this fact the mortgage 
in suit was void under para. 11, Sch. Ill re- 
ferred to above. An exactly similar point 
was considered by Hallifax, A, J. C., in 
N aray ail y, Vitim (Second Appeal No. 573 
of 1922, decided on 26th J une 192J) whore 
the learned Additional Judicial Commis- 
sioner remarked as follows : — 

“This view also I am unable to accept. At 
the moment a Civil Court transfers u decree 
to another Court, whether it be aaolW 
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Civil Court or the Collector, it ceases to 
have any power to act in ex*ecution of that 
decree. Bat it cannot possibly be said that 
there is an interval, varying with the 
length of time the papers happen to take 
to reach the other Court, during wdiich no 
Court has any jurisdiction. The possession 
of rights or powers does not depend upon 
knowledge of them. The Collector’s posi- 
tion in this matter is exactly analogous to 
that of an heir to an estate, who has full 
power to deal with it from the moment of 
the death of the person he succeeds though 
he may not hear of it for months, and any 
alienation of his property by another dur- 
ing those months is no less invalid because 
he was not aware of his rights,” 

I find myself in complete murv rud 
with this view. Clearly during the period 
from 30th September 1921 to KUh Novem- 
ber 1921 either the Executing Court or the 
Collector had jurisdiction and the question 
for decision is which was seized of the case. 
I am aware of the decision of West, J , in 
Mahadaji V. Karandikar v. Hari D. Chikne 

(1), but for my own part I entertain no doubt 
that during the period the Collector has 
jurisdiction, the jurisdiction of the Civil 
Court is to alUpractical purposes excluded, 
cf,, Madho Prasad Y, Hansa Kuar{2). The 
question before me, however, is as to from 
what date the Collector had j urisdiction for 
the purpose of the applicability of para. 11 
of the said Schedule. It cannot be denied 
that, if there had been no ministerial or 
office delay in forwarding the case to the 
Collector and if Form C had been sent to 
him on 30th September 1921 or the fol- 
lowing day, he would have had juris- 
diction forthwith and para 11 would 
have applied. Now, having regard to the 
obvious principle underlying the said 
provision, I am satisfied that the desir- 
ability provided for therein must have been 
intended by the Legislature to have had 
effect from the date the order of transfer to 
the Collector was passed. From that date 
the Executing Court may be regarded as 
ceasing to exercise jurisdiction for all 
practical purpose. The initial language of 
para. 11 is significant in this connection, It 

is — 

So long as the Collector can exercise 
jurisdiction.” 

Potentially in the present case the Collec- 

(1) 332; 4 Ind. Dac (n\ 8) 224. 

(2) 5 A. 314; A. W. N. (1833; 0.), 3 lud Dec (x. s.) 

349 ^ 


NARAYAN. 

tor could exercise jurisdiction from 30th 
Heptember 1921 although actually he did 
not do so till Ifith November 1921. Two 
decisions of this Court have been quoted 
on behalf of respondent viz., Sonba v. 
Ganesha (3) and Harlal v. Narayan (4). 
The first decision does not deal with the 
exact point involved in this case and in 
the second one there was a mere remark 
by Hallifax, A. J. 0,, that the original 
proceedings “began on 2nd June 1917 
when the Form C was received by the Col- 
lector.” The same learned Additional 
Judicial Commissioner in the unreported 
case quoted above has given a more con- 
sidered finding on the x^oint involved, a 
finding with which I agree and the remark 
relied on by respondent in the 18 N. L. R. 
case quoted was a mere obiter which I do 
not regard as necessarily conclusive. 

I am, therefore, of opinion that the 
present mortgage as having been executed 
during the pendency of the Collector’s 
proceedings was void provided that the 
property sold therein was legally sold. 

On the remaining point for decision 
as to whether it was Oanpati’s field which 
was attached, I think the appeal must go 
back to the lower Appellate Court for a 
fresh decision on the merits. The real 
point for decision in this connection has 
been missed entirely by the Additional Dis- 
trict Judge. That point is — was it appli- 
cant’s field which was actually attached or 
not? There may have been only a mis- 
description of it in the warrant. A mere 
misdescription w’ould not necessarily in- 
validate the sale and would amount to a mere 
irregularity if the parties concerned knew 
what had been attached and had been ac- 
tually sold. 

The judgment and decree appealed 
against are accordingly reversed and the 
appeal will go back to the lower Court for a 
fresh decision in accordance with the above 
remarks. Appellant will receive a certi- 
ficate for refund of Court- fees. Other costs 
of this appeal will follow the event. 

N. H. Decree reversed, 

(3) 17 Ind. Cas. 887, 8 N. L. R. 182. 

(4) 64 Ind. Cas. 420; 18 N. L. R. 152; (1922) A. t 
R. (N.) 267. 
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LAHORE HIGH COURT. 

Civil Revision Petition No. 352 of 1924. 

March 2C, 1925. 

Present Justice Martineau. 

Musammat BARKAT BIBI — 
Defendant— Pbtiitonbb 
versus 

ABDUL AZIZ— Plaintiff, ABDUL 

KARIM and another — Defendants — 
Respondents. 

Civil Procedure Code (Act V of 1908), s. 115—' 
Revision, ground for- -Error of law — Burden of 
proof, wrong decision on question of. 

The giving of an erroneous decision on a point of 
law IS not an irregularity or an illegality in the 
exercise of jurisdiction and does not justify inteifer- 
ence in revision. 

A decision on a question of onus cannot be attacked 
in revision. 

Petition for revision against an order of 
the Senior Subordinate Judge, Gujranwala, 
dated the 25th January 1924. 

Maulvi Ghulam Mahy-ud-Din, for the Peti- 
tioner. 

Shaikh Niaz Mithammad^ for the Re- 
spondents. 

JUDGMENT* — The plaintiff sues for 
money due on a hundi drawn by the de- 
fendant in his favour. He had transferred 
the hundi to a certain firm, which, on failing 
to recover the money, through the Bank, 
returned the hundi to the plaintiff, with 
the Bank s note as to non-payment. 

The Trial Court placed the onus of prov- 
ing consideration for the hundi on the 
plaintiff, and found that he had not dis- 
charged it, and also held that the plaintiff 
could not sue^ on the hundi without its 
being re-endorsed to him by the firm to 
A\hich he had transferred it. The Senior 
Subordinate Judge, to whom the plaintiff 
appealed, held that the onus should have 
been on the defendant to prove that there 
was no consideration for the hundi, and also 
held that the plaintiff could maintain the 
suit on the hundi. He, therefore, remanded 
the case for re-trial. The defendant has 
applied to this Court for revision. 

There is, in my opinion, no ground for 
interference in revision, even supposing 
that the lower Appellate Court’s decisions 
on the tWo points above mentioned were 
wrong, as the giving of an erroneous deci- 
sion on a point of law is notan irregularity or 
illegality. Karimullah v. Krivion (1) is 
moreover an authority for the view that a 
decision on a question of onus cannot be 

(1) 15 lad. Cas. 839; 102 P. R. 1912; 207 P. L. R. 1912; 
213 P, W. R. 1912. 
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attacked in revision. I dismiss the applica- 
tion with costs. 

z. K. Application dismissed. 


OUDH CHIEF COURT. 

Civil Application No. 159 of 1925. 

November 25, 1925. 

Present: — Mr. Justice Raza. 

SHUN KAR — Plaintiff— Appellant 
versus 

Musammat MAHADEI — Defendant — 
Opposite Party. 

Mortgage — Mortgage of tenancy rights, whether void 
ab initio. 

A mortgage of his tenancy lands by a tenant-at- 
will is not void ab initio. 

Ram Autar v. Ram Asre, 66 Ind. Cas. 680; 8 0. L. 
J. 414 and Bhaxron v. Balak, 68 Ind. Cas. 558; 9 0 L. 
J. 331; 4 U. P. L. R (0.) 88; (1922) A. 1. R. (0.) 287, 
referred to. 

Application for revision, under s. 25, Act 
IX of 1887, against a decree of the Munsif, 
Qaiserganj, as Judge Small Cause Court, 
Qaiserganj at Bahraich, dated the 30th May 
1925. 

Mr. Moti Lai Saksena, for the Appellant. 

Mr. Ram Shankar^ for the Opposite Party. 

JUDGMENT. — The defendant’s hus- 
and Bhola (since deceased) executed the 
deed in question in favour of the plaintiff 
for Rs. 73 on the 10th June 1917. The 
deed in suit is alleged to be a mortgage- 
deed by which 10 bighas 10 biswas 
tenancy land was transferred to plaintiff to 
secure payment of Rs. 73. The bond pro- 
vided that the money borrowed would be 
re-paid on Baisakh Sudi Puranmashi 1327 
Fasli and that should the money be not 
re-paid till the end of 1327 Fasli the credit- 
or would be entitled to continue in posses- 
sion. The deed in suit was described as a 
mortgage- deed. It appears that the plaint- 
iff remained in possession of the tenancy 
during the lifetime of Bholav He was, how- 
ever, dispossessed by the defendant from 
the land after the death oU Bhola in July 
1922. He brought the present suit on 
the 20th March 1925 to recover Rs. 73 with 
interest, total Rs. 100. He prayed for a 
simple money-decree against the defendant. 

The claim was resisted by the defend- 
ant on various grounds. 

The learned Munsif framed several issues 
and rejected the claim holding that the 
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mortgageinsuitbeing amortgage of tenancy 
land was void ab initio. 

The plaintiff applied in revision under 
s. 25 of the Small Cause Courts Act. 

The applicant's learned Counsel has re- 
ferred to the rulings in Ram An tar v. Ram 
Asre (1) and Bhairon v. Balak (2). The 
ruling in Bhairon v. Balak (2) is an authori- 
ty for the proposition that a mortgage by 
a tenant-at-will is not void ab initio. 

The deed in suit purports to be a mort- 
gage-deed but it was not registered as re- 
quired by law (see s. 59 of Act IV of 1882). 
The plaintiff himself has prayed fora simple 
money-decree on the basis of the deed. It 
is to be determined if he can sue for the 
money on the basis of the deed and if his 
claim is within time. The point of limi- 
tation was not considered or decided by 
the learned Munsif though he had Lframed 
an issue on that point. 

The application is allowed the suit is 
remanded to the Court below with direction 
to re-instate it under its original number 
and to dispose of it after determining the 
remaining points involved in the manner 
required by law. Costs here and hitherto 
will abide the result. 

z K. 

Application allowed. 

(1) 66 Ind. Cas 680, 8 0 L. J 414. 

(2) 68 Ind. Cas. 5o8; 9 0 L, J. 331; 4 U. P, L. R. 
(0.) 88; (1922) A. I. R. (0 ) 287. 


NAGPUR JUDICIAL COMMIS- 
SIGNER’S COURT* 

Miscellaneous Civil Appeal No. 9-B of 1923. 

April 3» 1924. 

Present: — Mr. Kotval, A. J. C. 
PANDURANG—Appbllant 
versus 

SAMBHASH.EO— Respondent. 

Execution of decree — Assignment of ' ' 

cation by assignee for execution of decree, / 

— Re-assignment in favour of decree- holder ^ effect of 
— Assignment by decree-holder in favour of third 
person — Second assignee, whether entitled to execute 
decree— Res judicata. 

An assignee of a decree made an application for 
being substituted in place of the decree-holder and 
for execution of the decree. The application was 
dismissed as the assignee produced no evidence to 
prove the assignment. A subsequent application for 
execution made by the assignee was dismissed on the 
ground of res judicata. Thereafter the assignee trans- 
ferred his rights under the assignment back to the 
decree-holder, who then assigned the decree to a third 


sambhasheo. 4t 

person and the latter made an application for 
execution of the decree 

Held, that by the re-assignment of the decree in 
favour of the decree-holder, the latter obtained no 
better right to execute the decree than the assignee 
himself possessed and that consequently the second 
assignee was in no better iiosition than the original 
assignee or the decree-holder and was not entitled to 
execute the decree, [p. 48, col. 2 j 

Miscellaneous appeal against the judg- 
ment of the Additional District Judge, 
Amraoti, dated the 7th of February 192‘^, 
remanding the case by Munsif, Kelapur, 
dated the 6th of November 1922. 

Mr. V. V. Chitale, for the Appellant. 

Mr. M. R. Bohde^ for the Respondent. 

JUDGMENT.— Madhanna and Mar- 
kandi obtained a money decree against 
Pandurang in Civil Suit No. 359 of 1917. 
On the 15th August 1921 they assigned this 
decree to Tukaram. Tukaram applied to 
be substituted in place of the decree holders 
and for execution of the decree. This ap- 
plication was dismissed as Tukaram pro- 
duced no evidence to prove the assignment. 
Tukaram made a second application for 
execution which was dismissed on the 
ground of res judicata. Thereafter Tukaram 
transferred his rights under the assignment 
back to the decree-holders Madhanna and 
Markandi. Madhanna and Markandi then 
assigned the decree to Sambhashiva and 
Raglioba. The proceedings out of which 
this appeal arises were taken by Sambha- 
shiva and Raghoba for execution of the 
decree. The Original Court dismissed the 
application on the ground of res judicata. 
The lower Appellate Court set aside that 
order and directed the execution to pro- 
ceed. The judgment- debtor appeals. 

It is admitted in this Court that if Tuka- 
ram had transferred the decree to a third 
party instead of re-transferring it to the 
decree-holders such third party would have 
been bound by all the disabilities oi 
Tukaram and could not have executed the 
decree. 

The lower Appellate Court in this con- 
nection writes; — 

“•The question of the principle of res 
judicata as being applicable to the present 
case is the preliminary point on which the 
decision of the lower Court is based. The 
lower Court has not decided the case on 
its merits. The main question in this case 
is whether by the transfer dated the 11th 
July 1922 the original assignment in favour 
of Tukaram had become extinguished, or, 
the re-transfer dated the 11th July 1922 
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clothed the original decree-holders with 
the rights of mere transferees from Tuka- 
ram. I should think tliat the original 
assignment dated the 15lh of August 1922 
became a * ’ by means of the re sale 

or re-transfer by Tukararn in favour of 
Madhanna and Markandi the original decree- 
holders. The lower Court has not cited any 
authority nor has the Pleader for the res- 
pondent in this Court shown me any law on 
the subject whereby the transfer by Tuka- 
ram did not result in extinguishing the 
assignment in favour of Tukararn. When 
under the re-sale the decree-holders 
Madhanna and Markandi became entitled 
to execute the decree afresh, it seems to 
me that the only result that could ensue 
from the re- transfer was the ■ !'.-r 

of the assignment in favour of Tukararn 
which was dated the 15th of August 1921. 
In this view the principle of res judicata 
would not apply even though the motive 
of the several assignments be what it is 
suspected to be. In short the present ap- 
pellant cannot be held to be a representa- 
tive of Tukararn and be bound by what 
orders had been passed against Tukararn. 
I hold, therefore, that the applicant is entitl- 
ed to execute the decree and that the ques- 
tion on the merits should have been tried 
by the lower Court/’ 

It is not easy to follow what the lower 
Appellate Court means unless it be suppos- 
ed to hold what it has not anywhere said 
that in spite of the assignment by the 
decree-holders their right to execute the 
decree continued to exist in a state of 
suspense. The argument advanced by the 
learned Pleader for the respondents is that 
all that the Court decided in the two pro- 
ceedings taken by Tukararn in execution 
was that Tukararn was not the assignee of 
the decree-hordeis. That being so, the 
actual assignment upon w’hich Tnkaram’s 
applications were based must be treated as 
ineffectual ornon existent and the decree- 
holders’ original right to the decree con- 
tinued to exist as if no assignment had been 
made and he was competent to assign it 
to the respondents. The subsequent re-trans- 
fer by Tukararn to the decree-holders, it is 
said, was a superfluity. I cannot accept 
this argument which amounts to this, that 
an assignment valid in all respects and 
treated as such by the parlies thereto may 
be nullified by the assignee’s failure to 
produce evidence in proof of it when he 
applies for execution. The decree-holders 


had parted with all their rights and had 
no dormant or suspended right which could 
be said to have been revived. Theawssign- 
ment in favour of Tukararn remained in 
force as between the parties thereto in spite 
of the decisions in proceedings taken by 
Tukararn, and it must be held that whatever 
right the decree-holders acquired subsequ- 
ent to the transfer to Tukararn was acquired 
by them only as Tukaram's transferees and 
there was not any right in suspense which 
had revived. It is, as I have said above, 
admitted that if Tukararn had transferred 
his right under the assignment to a person 
other than the decree-holders, that person 
could not have been entitled to execute the 
decree because of the decision against 
Tukararn in the proceedings taken by him. 
I see no reason why the fact that Tukaram's 
transferees are the decree- holders should 
make any difference. I hold that the decree- 
holders as the transferees of Tukararn were 
in no better position than Tukararn and were 
debarred from executing the decree. That 
being so, their transferees also have no 
right to execute the decree. I set aside the 
order of the lower Appellate Court remand* 
ing the case for further trial and restore 
the order of the first Court. The respond* 
ents will pay the appellant’s costs in all 
Courts and bear their own. Pleader's fee 
Rs. 25. 

z. K. Order set aside. 


CALCUTTA HIGH COURT. 

Appeal iuiom Appellate Decree No. 2076 
OF 1923. 

June :^3, 1925. 

present: — Mr. Justice Chakravarti. 

Raja RI8HI KE8H (RISHI CASE in 
Vakalatnamah) LAW— Plaintiff 
— Appellant 
versus 

Sons and Heirs of 8HAMSHER KHAN 

AND OTHERS — DEFENDANTS— RESPONDENTS. 

Bengal Cess {Amendment) Act {IV of 1010,, ss. 52, 
52 A— Notice that tenure has been included within 
zemindari, publication of^ proof of— 'Notice published 
before passing of Amending Act of 1910 , ' whether can 
be proved by certificate granted subsequently— Cess, 
liability to pay. 

The publication of the notice mentioned in s 52 of 
the Bengal Cess (Am''ndment) Act must bo strictly 
proved before the liability of the holder of a tenure 
in respect of a cess can arise. |p. 49, col l.j 

A certificate given by the Collector in accordauo<> 
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with the provisions of s. 52A of the Bengal Cess 
(Amendment) Act that a notice under s 52 of the 
Act has been duly published, is conclusive proof of 
the fact that tlie i^ublication \y<\s made. It is im- 
material that the certificate refers to a publication 
which took place before the passing of the Bengal 
Cess (Amendment) Act IV of 1010 which added s 52A 
to the Bengal Cess (Amendment) Act The Amending 
Act only provides the method of jiroving the publi- 
cation of the notice It creates no new right nor 
does it affect any existing right A notice ijublished 
before the passing of the Amending Act, may, there- 
fore, be proved by the production of a certificate 
from the Collector given after the passing of tiic 
Amending Act that the publication had been duly 
made. 

Appeal against a decree of the Sub- 
ordinate Judge, First Court, Midnapur, 
dated the 3rd January 1923, affirming that 
of theMunsif, Third Court, Midnapur, dated 
the 20th December 1921. 

Mr. Narendra Chandra Bose and Babu 
Nalin Chandra Paul, for the Appellant. 

JUDGMENT. — This is an appeal by 
the plaintiff and arises out of suit for re- 
covery of cesses from the holders of a rent- 
free tenure. The plaintiff's case was that he 
was made liable for the payment of cesses 
for the rent-free tenure held by the defend- 
ants and had paid the same, that he now 
brought the suit for the recovery of the 
amount so paid, that the inclusion of this 
rent-free tenure within the zemindari of the 
plaintiff was duly published by the Col- 
lector under s 52 of the Cess Act on the 
29th of June, 1908, and that after the pub- 
lication of the notification the defendants 
became liable to pay the cesses to the plaint- 
iff. The defendants in the suit denied the 
publication of the notification, under s. 52. 
It appears from the case of Ashanidla Khan 
Bahadur y. Trilochan Bagchi (1) that the 
publication of such notice should be strictly 
proved before the liablity of the defendants 
can arise. To obviate the difficulty of prov- 
ing such Notification Act IV of 1910 (B. C.) 
added s. 52A to the Cess Act which 
runs as follows : — Whenever any notice 
has been duly published under s. 52, the 
Collector shall sign a certificate to that 
effect, and such certificate shall be con- 
clusive proof that the publication has been 
duly made.” It appears that in compliance 
with this section the Collector of Midnapore 
signed a certificate on the 28th of November 
1921, The plaintiff in order to prove the 
due publication of the notification under s. 
52 produced the certificate so signed by the 
Collector and contended that this certificate 


should be accepted as the conclusive proof 
of the fact that the notification under s. 52 
was published on the 29th of June 1908. 

The Courts below have held that this certi- 
ficate ])y the Collector is not sufficient in 
law for proving the publication of the noti- 
fication under s. 52, because the publica- 
tion was made before the amending Act 
came into operation. As there was no other 
independent evidence in proof of the fact 
of the publication the plaintiff s suit was 
dismissed by both the Courts below. 

The learned Advocate for the appellant 
has contended that this was not the case 
of giving any retrospective effect to any 
enactment. Under s. 52A the (Collector 
may sign a certificate at any time after the 
publication of the certification under s. 52 
of the Cess Act. The certificate produced 
in the case proves that notice under s. 52 
was published on the 29th of June 1908. 
The amending Act only provides the method 
of proving the publication made ; it creates 
no new right nor does it affect any existing 
right. There is nothing in s. 52A which 
prevents the Collector from signinga certifi- 
cate at any time after the publication has 
been made. When such a certificate is 
given according to s. 52A such a certificate 
will prove conclusively that the publication 
was made. This certificate proves con- 
clusively the publication on the 29th of 
June 1908. The liability of the defendants 
is established when such a publication is 
proved and the certificate proves that pub- 
lication. 

I think, therefore, the contention of the 
appellant must prevail and it should be 
held that the plaintiff has conclusively prov- 
ed by the production of the certificate that 
the notification under s. 52 was published 
on the 29th of June, 1908. 

The judgments of the Courts below are 
set aside and the case is sent back to the 
Court of first instance for the trial of the 
suit on the merits. The plaintiff will get 
the costs of this appeal. Costs of the lower 
Courts will abide the result. 

z. K. Appeal decreed; 

Case remanded^ 


(1) 13 0, 197; 6 Ind. Dec. (n. 8.) 630. 

4 
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OUDH JUDICIAL COMMIS- 
SIONER'S COURT. 

illSCELLANEOUS APPLICATION No. 64 OF 1925. 
October 5 & 13, 1925. 

Present:— Mi, Hasan, J. C. 

S. C. MITRA, Liquidator BANK of 
OUDH Ltd., LUCKNOW-~(Now in 
Liquidation) — Applicant 
versus 

Thakar NAWAB ALI KHAN and others 
— Opposite Party. 

Companies Act {VII of 1913), s. '^S5~'Direetors of 
Company, decision of— Imprudent act— Personal lia- 
hility of Directors, when arises— Personal gam acquired 
by Director — Ref und~~ Managing Director, duties of — 
Act inspired by personal motives — Liability. 

Directors of a Company acting within their powers 
and with reasonable care, and honestly in the interests 
of the Company, are not personally liable for losses 
which the Company may suffer by leason of their 
mistakes or errors of judgment, [p. 57, col. 1 J 

Facts which show imprudence in the exercise of 
powers conferred upon the Directors of a Company 
will not subject them to personal responsibility; the 
imprudence must be so great and manifest as to 
amount to gross negligence, as for example where the 
Directors are cognizant of circumstances of such a 
character, so plain, so manifest, and so simple m 
operation, that no man with any ordinary degree of 
prudence acting on his own behalf would have entered 
into such a transaction as the Directors have entered 
into. But if the Directors are authorized to do an 
act in itself imprudent, they are not to be held res- 
ponsible for the consequences of doing it. [p. 56, col. 
p. 57, col. IJ 

In respect of duties w'hich, having regard to the 
exigencies of business and the Articles of Association, 
may properly be left to some other official, the Direc- 
tors me, in the absence of grounds fur suspicion, 
justified in trusting that official to perform such 
duties honestly. Lp> 57, cols, 1 & 2 ] 

The Directors must, however, observe good faith 
towards their share-holders and towards those who 
take shares from the Company and become co-adven- 
turers with themselves and others who may join them. 
The maxim caveat emptor has no application to such 
cases, and Directors who so use their powers as to 
obtain benefits for themselves at the expense of the 
share-holders, without informing them of the fact, 
cannot retain those benefits and must account for 
them to the Company so that all the share-holders 
may participate m them, [p 57, col. 2] 

The mere fact that the Directors of a Company 
carrying on a banking business allow ad^ ances to be 
made on the strength of a promise by the debtor to 
execute a mortgage instead of the mortgage itself, 
does not amount to an act of misfeasance on the part 
of the Directors so as to make them personally liable 
to the extent of the amount of the advances, fp. 56. 
Col. 2 ] 

Where the Directors of a Bank p^'rmit a depositor 
to make an over-draft and one of the Directors who 
is a cr.editor of such depositor receives a portion of 
the amount represented by the over-draft in payment 
of the debt due to him by the depositor, such Director 
cannot be allowed to retain the amount to the detri- 
ment of the share-holders and the creditors of tlie 
Bank and is liable to refund it to the Bank. [p. 57. 
C01.8.J 
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The duties of a Managing Director are of a higher 
standard than of an ordinary Diiector, and where by 
any act of the Managing Director wffiich is inspired 
hy motives of personal gain the Bank suffers loss, 
the Managing Director is liable to make good such 
loss [p 58, col 1 ] 

[Case-lav/ discussed ] 

Application under sections 195, 215 and 
235 of the Indian Companies Act. 

Messrs S, N. Roy, K. P. Misra and Ch. 
Haidar Husain, for the Applicant. 

Mr. //. K. Ghosh, for Opposite Parties 
Nos. 1, 7 and 9. 

JUDGMENT. 

(October 5, 1925) — These proceedings 
originated in summons issued under s. 235 
of the Indian Companies Act, 1913, on an 
application presented by one Mr. 8. C. 
Mitra, who was appointed liquidator by a 
resolution of the shaie-holders dated the 
15th September 1923 of the Company 
called the Bank of Oudh Limited. The 
array of the respondents to the liquidator s 
application is as follows: — 

I. Thakur Nawab Ali Khan, taluqdar of 
Akbarpur, district Sitapur. 

2 Lala Jai Ram Das, merchant, pro- 
prietor of Lyallpur Sugar Company. 

3. Raja Hukum Tej Protap Singh, Raja 
of Pratapner. 

4. Kunwar Shri Krishna. 

5. Lala Jagmohan Lai Rastogi. 

6. Kalidas Kapur. 

7. Lala Bhola Nath Mehrotra, rais, 

8. Mr. F. A. Labantik, Engineer. 

9. Babu Manohar Lai Gupta. 

10. Mr. Jang Bahadur Sinha, mer- 
chant. 

II. Kunwar Sarup Narain, zemindar. 

To this were added Mr. C. S. Oehme and 

Pandit Ramnath Dave under the order of 
the Court dated the 14th April 1925. 

The Company was incorporated on the 
25th October 1920 and the Bank was floated 
sometime in February 1921. The last- 
mentioned respondent, Pandit Ramnath 
Dave, was appointed Manager of the Bank 
by a resolution passed at a meeting of the 
Board of Directois held on the 6th Novem- 
ber 1920. He occupied that position till 
the date of liquidation. The other respon- 
dents were the Directors of the Bank and 
the respondents Lala Jagmohan Lai and 
Babu Jang Bahadur Sinha were also Man- 
aging Directois. The following table will 
show at a glance the date on which each 
of the respondents joined the Board of 
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Directors and also the date on which he 

No, Name of the Director, 

1 Thakur Nawab Ali Khan . . 

2 L Jairam Das 

3 Raja Hukam Tej Protap Bahadur Singh 

1 Kunwar Sri Krishna 

5 Lala Jagmohan Lai 

6 Kalidas Kapur 

7 Lala Bhola Nath Mehrotra 

8 Mr. E. A. Labanti 

9 Babu Manohar Lai Gupta 

10 Babu Jang Bahar Sinlia 

Again 

11 Kunwar Sarup Narain 

12 Mr. C. L S, Oehme 

Lala Jagmohan Lai held the office of 
the Managing Director from the 19th De- 
cember 1921 and continued to hold it till 
the date of liquidation. Babu Jang Baha- 
dur Sinha was the M .:*■ - Director from 
the 19th February 1921 till the 12th August 
1921. The respondent, Raja Hukam Tej 
Protap Bahadur Singh, died during the 
pendency of these proceedings and no 
steps have been taken to bring on the re- 
cord any of his legal representatives. Ser- 
vice of summons could not be effected, in 
spite of strenuous efforts, on the respon- 
dent, Kunwar Sri Krishna, Mr. Oehme 
lives for some time past at Rangoon. 
He has appeared neither personally nor 
through any Pleader of the Court. 1 have 
thought it advisable to conclude these pro- 
ceedings by treating Raja Hukam Tej 
Protap Bahadur Singh, Mr. Oehme and K. 
Srikrishna as no party to the application 
and have given liberty to the liquidator 
to take any legal action he may deem fit 
as against these persons hereafter. It is 
also necessary to mention that one Babu 
Peare Lai Bhargava was also a Director 
of the Bank from the date of its incorpora- 
tion till about the middle of July 1921 when 
he died. 

The liquidator claims compensation 
from the respondents for their acts of mis- 
feasance and breach of trust in respect cf 
the following four transactions: — 

1. Over-draft without any security allow- 
ed to Mr. E. A. Labanti to the extent of 
Rs. 91,516 between the 4th March 1921 and 
the 20th September 1921. 

2. Over-draft without any security al- 

lowed to Mr. E, A. Labanti from the 20th 
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ceased to })e a Director. 

Date of appointment Date of resignation. 

19th February 1921 April 1923 

do Continued till the date of 

liquidation, 
do April 1922. 

.. 19th December 1921 Continued till the date of 

liquidation 

... do. do. 

do. March 1922. 

31st March 1922 16th November 1922. 

• . do Continued till the date of 

liquidation. 

14th October 1922 do. 

19th February 1921 12th August 1921 

. . 4th October 1922 14th March 1923 

5th December 1922 Continued till the date of 

liquidation. 

19th February 1921 12th July 1921 

September 1921 to the 7th July 1922 to the 
extent of Jis. 41,393-15-4. 

3. Over-draft without any security al- 
lowed to Messrs Labanti and Co., Limited 
of Lucknow from the 2l8t October 1921 up 
to the 12th June 1922 to the extent of 
Rs. 4,303-5-G. 

4. Over-diaft without any security allow- 
ed to the Upper India Investment Limited 
(now in liquidation) from the 19th April 
1922 up to the 6th February 1923 to the 
extent of Rs 28,927-5 0. 

The ground on which the liquidator 
seeks to make the respondents personally 
liable for the sums of money mentioned 
above together with interest thereon is 
stated in a somewhat cryptic form in 
para. 7 of the application. That paragraph 
is as follows: — 

“7. That the transactions detailed in 
para. 5 of the application are on the face 
of them so reckless and extravagant 
in their nature as lead the applicant to 
infer either fraud or gross and wilful neg- 
ligence on the part of the persons concern- 
ed in the management of the aforesaid 
Bank and are nothing short of breach of 
trust on the part of the Directors of the 
Bank during whose tenure of office the 
aforesaid transactions were entered upon.” 

The respondents have generally denied 
that they are guilty of any act of misfeas- 
ance or breach of trust of fraud or gross 
and wilful negligence. They have also 
pleaded ignorance of the transactions 
which form the subject-matter of the 
charges stated in the liquidator’s applica- 
tion and good faith. One of the respond- 
ents, Thakur Nawab Ali Khan, has also 
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put forward bar of limitation to the appli- 
cant’s claim. Home of the respondents 
have entered the witness-box and given 
evidence in relation to the subject-matter of 
the charges. They are Thakur Nawab Ali 
Khan, Lala Jagmohan Lai, Babu Bhola 
Nath Mehrotra, Mr. E. A, Labanti, Babu 
Manohar Lai Gupta, Babu Jang Bahadur 
Sinha and Pandit Ramnath Dave. 

No material facts are in dispute in these 
proceedings. The controversy relates to 
the inferences and the legal consequences 
which may flow from the admitted or 
proved facts. It is proved by the books 
of the Bank in the possession of the 
liquidator and shown to the respondents at 
the trial that the over- drafts as stated in 
the liquidator’s application were, as a 
matter of fact, made and mo argument 
was addressed to me by or on behalf of any 
one of the respondents, challenging the 
accuracy of the proof just now mentioned. 
The exact nature and specific details of 
these transactions will, however, be stated 
by me in the course of this judgment. 

It will be convenient to take up first the 
over-draft transaction with Mr. E. A. 
Labanti. In this connection the earliest 
document on the record is the copy of a 
letter dated the 14th July 1921 addressed by 
Mr. Labanti to the Manager of the Bank, 
This copy has been accepted by both sides 
as admissible evidence in the case. 1 think 
it necessary to incorporate the whole of 
that letter in this judgment. 

“0142-15-21 14th July 1921. 

''Confidential. 

“The Manager, Bank of Oudh Ltd., 
Lucknow. 

“Dear Sir, 

“In continuation of our verbal conversa- 
tion, we beg to submit this our application 
for a loan of rupees one and-a-half lakhs 
on the security of our buildings and lands, 
valued at rupees three lakhs, for which a 
true copy of the valuation certificate is 
herewith enclosed. We may here also 
mention that, though our property has been 
valued at three lakhs by Messrs. Lane 
Brown and Hewlett, Government Valuators, 
the property isworth very much more. 

“The mortgage to be in the first case for 
one year, or three years. We give below a 
list of our creditors, with the approximate 
Buma due them, from which it will be seen 
thaf you will only have to pay the decreed 
amount No. 1 on the list, as the remainder 
6 will not be paid in 


cash as they have agreed to deposit their 
respective amounts with your Bank on a 
fixed deposit account. 

“List of creditors is as follows:- 

Rs. a. p. 

1. Decree Ah j I 43,000 U 0 

2. Babu TriloKL Nath 

Bhargava ... 45,000 0 0 

3. Babu Peari Lai Bhar- 

gava ... 22,000 0 0 

4. Mr. C. 8. Pandya ... 13,000 0 0 

5. Pandit Kandhya Lai... 6,0U0^ 0 0 

G. Mr. J.B. Sinha ... 8,0qjp 0 0 

Total Rs. .. 1,37^ 0 0 

“There is another mortgage i pf rupees 
fifty thousand on our property, which 
mortgage will fall due on the 13tli of Novem- 
ber 1921 and which when due^will have to 
be taken over by your Bank, bringing the 
total amount due to rupees two lakhs. 

“As the matter is most urgent, we shall 
thank you for an immediate reply if 
possible. 

“Thanking you in anticipation.’’ 

(Exhibit L.). 

From the dates given in the liquidator’s 
application and stated by me in an earlier 
portion of the judgment it Ivill be seen 
that advances to Mr. Labanti had com- 
menced on the 4th March 1921, that is to say, 
4 months 10 days earlier than the letter of 
the 14th July 1921. The reasonable infer- 
ence is that the transaction with Mr. Labanti 
was in course of negotiation before the 
formal application for the loan above refer- 
red to was made by Mr. Labanti. As to 
when, by whom and in what circumstances 
the advances prior to the 14th July 1921 
were sanctioned the record of the case is 
absolutely silent. In this state of evidence 
the only proper conclusion seems to me to 
be that the advances were permitted in 
anticipation of the settlement with Mr. 
Labanti. 

It appears from the minute of the pro- 
ceedings of a meeting of the Board of 
Directors that a notice was issued on the 
29th July 1921 for a Board’s meeting to be 
held on the 30th July 1921. Item No. 3 Ojf 
that notice was as follows: — 

“To dispose of the application of Messrs. 
Labanti and Co., for an advance of 
Rs. l,50,00u by mortgage over his kothi^ 
This notice is contained in Ex. 3. On 
it are endorsed the following remarks rele- 
vant to the question under consideration 
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made by the Director, Babu Jang Bahadur 
Sinha: — 

“If the transaction be considered sound 
by the co-directors and if the Bank can 
a-fford the loan may be sanctioned. This 
will better the situation of the Bank as 
5 percent, commission will be a substantial 
earning and will cover the preliminary and 
other expenses The proposed meeting 
did not come off until the 12th August 
1921. At this meeting the following gentle- 
men were present: — 

Mr. G. S. Oehme. 

Mahant Sant Rain Das. 

Raja Pratap Ner. 

The resolutions passed at that meeting 
and which have a bearing on the present 
case, were as follows; — 

“Resolved that the Manager be directed 
to correspond with Messrs. Ram Chandra 
Ram Saran to inquire if they are agreeable 
to take payment of the first mortgage just 
now and the second one subsequently. 

“Resolved that the Manager may take the 
agent of the mortgagee to the undersigned 
to discuss the matter.” The “undersigned” 
was Mr. C. Sandford Oehme (Ex. 3). It is 
agreed that the mortgages mentioned in 
these resolutions related to Mr. Labanti’s 
property. 

The proceedings of the meeting of the 
Board of Directors dated the 19th December 
1921 supply the next relevant matter. At 
this meeting the following Directors were 
present: — 

Raja Hukum Tej Protap Singh. 

Mahant Sant Rain Das. 

Thakur Nawab Mi Khan. 

Lala Jagmohan Lai was appointed a 
Director and also a Managing Director of the 
Bank and the sixth resolution passed at 
that meeting was — 

“Resolved that the undersigned Directors 
disapprove of the manner in which Messrs. 
Labanti and Co.’s transaction has been 
done in utter disregard of the directions 
laid down in the Board’s meeting dated 
12th August 1921 but as the money has 
already been advanced to them a mortgage- 
deed with suflScient and proper security 
should be executed by Messrs. Labanti 
and Co , and the Managing Director be re- 
quested to see to its completion.” It is 
agreed that “Messrs. Labanti and Co.” is a 
mistake for Mr. E. A. Labanti (Ex. 3). 
Having regard to the dates of the over-draft 
transactions with Mr. Labanti it will be 
f^e^n that th^ first sei’i^s of over-drafts ag- 


gregating to Rg. 91,516 had already been 
completed and a portion of the second had 
also been perfected before the meeting of the 
19th December 1921 was held. 

From a perusal of the minutes of an ex- 
traordinary general meeting of the share- 
holders of the Bank (Ex. 4) held on the 3rd 
October 1922 it appears that a resolution 
was passed that “a commission be appointed 
to investigate the affairs of the Bank and 
report at the next meeting” . ... The com- 
mission consisted of the following gentle- 
men* — 

“J. H. Sinha (Jang Bahadur Sinha). 

N. K. Shavaksha. 

Mr. Murari Lai P>!iMrga\ .1, and 

B. Manohar Lai.” 

At this meeting the following gentlemen 
amongst others were present ; — 

Thakur Nawab Ali Khan. 

Mr. E. A. Labanti. 

Kunwar Shri Krishna. 

B. Bhola Nath Mehrotra. 

B. Manohar Lai Gupta. 

B. Jang Bahadur Sinha, and 

Babu Jagmohan Lai. 

On the following day, that is the 4th 
October 1922, a meeting of the Board of 
Directors was held. At this meeting a 
resolution was passed requesting the 
Managing Director, that is Lala Jagmohan 
Lai, to afford every facility to the com- 
mission in the matter of the investigation 
of affairs of the Bank. An other resolution 
passed was “that a suit be at once filed 
against Mr. E. A. Labanti and P. A, 
I,al)anti and Co. for the recovery of the 
money due to the Bank from them. In this 
connection the Directors thankfully accept 
the offer of a temporary advance of the 
following items from the|under-noted Direct- 
ors with a view to enable the Bank to pro- 
ceed with the case. 

Rs. 

“1. Thakur Nawab Ali Khan ... 500 

2 ! Raja Sahab Partapner (i. e. 

Raja Hukum Tej Pratap 
Bahadur Singh). ... 750 

3 ^ L. Manohar Lai Gupta ... 250 

Rs. 1,500” 

Finally the following resolution appears 
in the proceedings On proposal being 
put up by Ia Manohar Lai Gupta it was 
resolved that the Managing Director be 
requested to resign his position in view 
of the affaire of the Bank and be may 



S. a MITRA V. NAWAB ALI KHAN. 


54 

also be requested to refund the salary 
he has so far received in view of the 
circumstances of the Company and that he 
may be retained as a Director to render 
his assistance to the future administra- 
tion by his past experience and know- 
ledge of the affairs of the Bank. Lala 
Jagmohan Lai kindly having consented to 
the terms of this resolution, it was farther 
resolved to send him a letter of thanks on 
behalf olthe Board for his ready acceptance 
of the proposal.” To my mind the idea 
underlying this resolution is that as the 
Bank was fast approaching the state of 
bankruptcy it w^as considered advisable to 
dispense with the services of a Salaried 
Managing Director. 

It was assumed at the hearing, and I 
think rightly that one of the matters 
with which the commission was charged 
was an inquiry into the over-draft 
advances to Mr. Labanti. It is unfor- 
tunate that the record of these proceed- 
ings is wholly silent as to the result 
of the inquiry, if any. The first and the 
only report of the Directors was pub- 
lished on the 21st June 1922. The 
report is signed by Kunwar Shri Krishna, 
Jagmohan Lai and E. A. Labanti as Direct- 
ors. To this report is also attached “balance- 
sheet of the Bank of Oudh, Limited, 
Lucknow as at 31st March 1922.” This 
sheet is again separately signed by the 
three Directors mentioned above and also 
by Ramnath Dave, the manager. It also 
bears the certificate of the auditors, Basant 
Ham and sons (Ex. A2). The report to- 
gether with the balance-sheet was intended 
to be presented at an ordinary general 
meeting of the share-holders to be held on 
the 8th July 1922. This proposed meeting 
was not held, however, until the 19th No- 
vember 1922. At this meeting amongst 
others, the following gentlemen were pre- 
sent : — 

Mr. E. A. Labanti. 

Lala Jagmohan Lai, and 

Kanwar Shri Kirshna (Ex. 4). 

In relation to the Directors’ report 
the following resolution was passed - 
“That the balance-sheet be and is hereby 
passed and adopted subject to the auditors’ 
report read by the chairman before the 
meeting.” Now in this balance-sheet on the 
side of the assets are mentioned severa\ 
debts including the following ; 
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1. Debts considered good Rs. a. p. 

in respect of which the 
Bank has no security 
other than debtors’ per- 
sonal security ... 1,18,974 10 7 

2. Of the above debts due 

from a Director ... 1,35,133 14 10 

3. Bad or doubtful debts... Nil. 

In respect of the second entry the folloiv- 
ing statement appears in the report : — 

“It would be further observed from the 
balance-sheet before you that a sum of 
Rs. 1,35,133-14-10 is shown as due from one 
of the Directors of the Bank. As a matter 
of fact this sum was advanced to the gentle- 
man long before he was elected as Director 
which was on the 1st March 1922 (the last 
day of the period under report) and the 
sum had to be shown in the balance-sheet 
to fulfil the requirements of the Indian 
Companies Act.” It is agreed in these 
proceedings that the second entry in the 
balance-sheet and the statement in the 
report relate to the over- draft transactions 
of Mr. E. A. Labanti. 

Now some more facts must be stated in 
relation to the transactions discussed in the 
preceding paragraphs. A portion (that is 
Rs. 48,300) of the first series of the over- 
drafts was subsequently secured by an assign- 
ment to the Bank of a fourth mortgage in 
respect on the Labanti buildings by the 
mortgagee Babu Trilokinat Bhargava. This 
Babu Trilokinath Bhargava is the same 
gentleman who is mentioned at BTo. 2 of the 
list of creditors given in Mr. Labanti s letter 
of the 14th July 1921 already quoted and 
it is agreed that the debt shown opposite to 
his name in the said list was the sum due 
to him under the mortgage just now men- 
tioned. The mortgage was transferred by 
the Bank to a firm of the name of Baldeo 
Das Balgobind in satisfaction of a claim 
arising out of a deposit standing in the books 
of the Bank in favour of the firm. The 
entry dated the 9th July 1922 shows that 
there was a credit balance for a sum of 
Rs. 32,e90 in favour of the firm. It also 
appears from the evidence of Lala Jag- 
mohan Lai that one Pandit Achuta Ram, the 
treasurer of the Bank, had deposited a sum 
of Rs. 15,000 with the Bank as security for 
the discharge of the duties of the office 
which he held. When Achuta Ram re- 
signed his appointment ha asked the Bank 
for the return of his security deposit. 
The Bank was unable to do so. To settle 
this transaction the firm gave a hand-note 
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to Achuta Ram for Rs. 15,000 and the 
Bank set off that amount as against the price 
of the mortgage In other words the Bank 
sold the mortgage to the firm for the 
credit balance of the 19th July 1922 and 
this amount of Rs. 15,000. The result was 
that the balance due to the Bank from Mr. 
E. A. Labaiiti in respect of the first series 
of the over-draft was Rs, 91,516 minus 
Rs. 48,300, that is Rs. 48,216 A suit for the 
recovery of this balance was instituted by 
the Bank in the Court of the Subordinate 
Judge of Lucknow against Mr. E. A. 
Labanti and a decree was obtained for 
Rs.48,000odd. Several attempts in execution 
of the decree were made to realize the 
amount due thereunder but all have failed 
and no action has been taken in respect of 
the second series of the over-drafts. Finally 
on the 14th July 1925 during the pendency 
of these proceedings Mr. E. A. Labanti 
applied to the Court of the District Judge of 
Lucknow for a declaration of his insolvency. 

One word as to the nature of the advances 
made by the Bank to Mr. Labanti. Out of 
the total sum of the two series of the over* 
drafts, Rs. 41,393-154 was paid by the 
Bank to Mr. E. A. Labanti personally and 
to persons holding cheques drawn by him. 
The figure just now mentioned also includes 
interest on those advances. This is proved 
by the entries in the books of the Bank 
now in the possession of the liquidator. An 
abstract of those books has been prepared 
and filed in these proceedings. The rest of 
the money covered by the over- drafts was 
dealt with in the following manner : — Mr. 
E. A. Labanti's creditors absolved him from 
liability for their claims and in lieu there- 
of accepted from the Bank fixed deposit 
receipts for the sums of money due to them 
from Mr. Labanti Amongst these credi- 
tors were Babu Jang Bahadur Sinha and 
Babu Peare Lai Bhargava (now deceased). 
Both of them were Directors of the Com- 
pany. They are both mentioned in 
the list of creditors as given in Mr. 
Labanti’s letter dated the 14th July 1921. 

It is agreed that these two gentlemen 
received fixed deposit receipts from the 
Bank for Rs. 7,630 and Rs. 21,227-10 9 
respectively. The receipts for the debts of 
Babu Peare Lai Bhargava were issued in 
the names of his son, brother and nephew. 
Babu Jang Bahadur Sinha realised in cash 
from the Bank Rs. 2,370-7-6 on the 2nd May 
1922, Rs 2,439 13 3 on the 17th November 
1922 and R8.3, 034-0-6 op the 7 th January.1922 


on his fixed deposit receipts as they fell due. 

As to the mortgage security offered by 
Mr. Labanti in his letter of the 14th July 
1921 it is enough to say that no moitgage 
was ever executed. It appears from the evi- 
dence that at an early stage of the transac- 
tion a draft of the proposed deed of mort- 
gage was prepared and even a stamp of 
the requisite value w^as purchased. Mr. 
Labanti says that the mortgage-deed was 
not executed for the reason that the Bank 
had no funds large enough to fulfil the 
the agreement for the loan of Rs. 1,50,000. 
On the other hand, Ramnath Dave says that 
Mr. Labanti refused to execute the promis- 
ed mortgage. In this conflict of evidence 
I am prepared to accept the statement of 
Ramnath Dave as more reliable because it 
is consistent with admitted facts and pro- 
babilities of the case. It appears from the 
proceedings of the meetings of the Board 
of Directors, to which reference has already 
been made, that the Board w-as always 
anxious to complete the mortgage transac- 
tion and 1 see no reason whatsoever why the 
Directors should have refused to get it 
through for the sums that they had al- 
ready advanced to Mr. Labanti even if 
they had no money to make up the 
total of Rs. 1,50,000. Mr. Labanti has 
filed certain documents showing that he 
called upon the Bank to complete the loan 
of Rs. 1,50,000 and to have the mortgage 
executed. I prefer to take the view that 
after having received nearly all which the 
Bank had promised to advance, Mr. Labanti 
invented excuses to extricate himself from 
the performance of his part of the transaction. 

At the conclusion of the proceedings before 
me Mr. Labanti personally and also through 
his Counsel, Mr. K. P. Misra, agreed that 
an order of payment of the sum of 
Rs. 76,593-15-4 due from him to the Bank 
may be made against Mr. Labanti in these 
proceedings. This concludes the narrative 
of the events so far as the charge founded 
on the over-draft transactions of Mr. Labanti 
is concerned. 

Now I come to the charge of the over- 
draft of Rs. 28,927-5 allowed to the Upper 
India Investment Limited (now under 
liquidation) between the 9th April 1922 
and tho 6th February 1923. The MinaL^ing 
Director of the Investment Company 'was 
Kunwar 8hri Krishna. The money covered 
by the over-draft was paid in cash under 
cheques issued by Kunwar Shri Krishna 
and aa we have seen before he was also 
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one of the Directors of the Bank from the 
19th December 1921 to the 15th September 
1923, The ovei* draft was, therefore, made 
while Kunwar Shri Krishna was the Director 
of the Bank and the Managing Director of 
the Investment Company. It also ap- 
pears from theevidence that Jagmohan Lai’s 
brother, bii.-.i. was one of the Directors 
of the Upper India Investment Limited. 
This Balgobind was one of the partners 
of the firm Baldeo Das and Balgobind, 
whose dealing with the Bank has already 
been mentioned in this judgment. Baldeo 
Das is the father of Lala Jagmohan Lai. 
In his evidence in these proceedings Lala 
Jagmohan Lai says that the firm is owned 
by Balgobind alone and that he has no 
interest in that firm. It would be a severe 
strain on my credulity if I were to accept 
the truth of Lala Jagmohan Lai’s version 
of his relationship with the firm. He 
admits that his father, brother and he 
constitute a joint Hindu family : they all 
live in one and the same house and mess 
together. He also admits that there has 
been no partition. My finding, therefore, 
is that he is a partner in the firm of Baldeo 
Das and Balgobind. 

The third charge relates to the over- 
draft of Rs. 4,303-5-6 allowed to Messrs. 
Labanti & Co,, Limited. On the statement 
of Mr. E. A. Labanti in the witness-box it is 
quite clear to me that the loan advanced by 
the Bank to Messrs. Labanti & Co., was 
settled by a cheque issued by Mr Labanti 
on his separate account with the Bank and 
the subsequent entry in the books of the 
Bank as against Messrs. Labanti & Co., 
was due to the mistake that some cheques 
issued by Mr. Labanti on his personal 
account were thrown into the account of the 
Company. At the hearing no argument 
was addressed to me as regards this over- 
draft. This charge, therefore, fails alto- 
gether. 

I now proceed to record my conclusions of 
facts as regards the two charges of over- 
drafts allowed to Mr. E. A. Labanti ^dis- 
cussed in the preceding portions of 'this 
judgment. Mr. Labanti’s letter dated the 
i4thJuly 1921 clearly contained an offer 
of a mortgage of the Labanti buildings in 
consideration of a loan of Rs. 1,50,000 to be 
advanced by the Bank. Though there is no 
clear record of a formal acceptance of the 
said offer by the Bank but from the conduct 
of the parties concerned it is amply mani- 
fest to me that the offer was accepted by 


the Board of Directors as a whole. Thus 
there was a complete contract between 
Mr. Labanti and the Directors of the Bank 
in respect of the transaction of the loan of 
Rs. 1,50,01)0 by the Bank to Mr. Labanti in 
consideration of Mr. Labanti giving a 
mortgage of the Labanti buildings as a 
security for the loan. All the Directors of 
the Bank at the time when Mr. Labanti 
opened the negotiations were a party to this 
contract. Indeed the advances were made 
to Mr. Labanti even previous to the offer 
and 1 hold that they were made with the 
consent of all the Directors then on the Board 
in anticipation of the contract. I further 
hold that all the subsequent advances which 
constitute the two series of over-drafts 
under consideration were made within the 
knowledge of the Board of Directors as it 
stood from time to time and the contract 
mentioned above was accepted by the 
Board as sufficient security for the advances. 
The Directors were all along confident, and 
they had no reason to be otherwise, that 
Mr. Labanti would perform his part of the 
contract by executing the promised mort- 
gage. The confidence thus reposed was 
abused and the mortgage was never execut- 
ed. The substance of the charge against 
the Directors is, therefore, this that they 
allowed the advances to be made to Mr. 
Labanti on the strength of his promise to 
execute the mortgage instead of the mort- 
gage itself. 

^ijhThe Bank Company was formed and form- 
ally incorporated without any Articles of 
Association. Thus there were no limitations 
to and restrictions on the powers of the 
Directors beyond what may arise out of their 
duties imposed generally by the law appli- 
cable to the case. It follows that lending 
money on the security of the contract men- 
tioned above was not ultra vires of the 
Directors. It is quite clear that if Mr. Labanti 
had executed the mortgage which he had 
offered to do the present application could 
never have been filed. 

The foregoing conclusions and observa- 
tions naturally lead to the consideration of 
the law applicable to the subject in hand. 
It appears to me to be settled law that 
y Facts which show imprudence in the exer- 
cise of powers conferred upon Directors 
will not subject them to personal responsi- 
bility, the imprudence must be so great and 
manifest as to amount to crassa negligentia, 
as for example, if they were cognizant of 
circumstwces of 9uch ^ character, so plain^ 
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so manifest, and so simple in operation, that 
no men witlx any ordinary degree of prudence 
acting on their own behalf, would have 
entered into such a transaction as they enter- 
ed into. But if they are authorised to do 
an act in itself imprudent, they are not to 
be held responsible for the consequences 
of doing it. Nor are they liable for mere 
errors of judgment.” This is a quotation 
from the Law of Banking by Heber Hart. 
Eeference is made therein to Overend Gurney 
& Co, V. Gibb (1), Hunt's case (2) and 
London Financial Association v. Kellc (3). I 
have read the reports of these cases and 
have found that they fully support the view 
expressed in the quotation given above. The 
principle was again stated by Lindley, M. R. 
in the case of Lagunas Nitrate ('ompany v. 
Lagunas Syndicsite (4) in these words : 

“The third princii)le is that the Directors 
of a Company acting within their powers, 
and with reasonable care, and honestly in 
the interest of the Company, are not per- 
sonally liable for losses which the Company 
may suffer by reason of their mistakes or 
errors of judgment”. In the recent case of 
In re City Equitable Fire Insurance Com- 
pany Limited (5), Romer, J., in an exhaustive 
judgment if I may respectfully say so, ex- 
pounded the law bearing on the subject 
under consideration. It will be sufficient to 
quote from the head-note of the report : 

“In discharging those duties a Director (a) 
must act honestly, and (6) must exercise 
such degree of skill and diligence as would 
amount to the reasonable care which an 
ordinary man might be expected to take, 
n the circumstances, on his own behalf. 
But, (c) he need not exhibit in the perform- 
ance of his duties a greater degree of skill 
than 'may reasonably be expected from a 
person of his knowledge and experience, 
in other words, he is not liable for mere 
errors of judgment; [d) ha is not bound to 
give continuous attention to the affairs of 
his Company; his duties are of an intermit- 
tent nature to be performed at periodical 
Board meetings, and at meetings of any com- 
mittee to which he is appointed, and though 
not bound to attend all such meetings he 
ought to attend them when reasonably able 
to do so; and (e) in respect of all duties 

(1) (1872) 5 E. & A. App. Caa 480;J42 L. J. Ch. 67. 

h) (1868) 37 L. J. Ch. 278; 16 W. K. 472. 

(3) (1884) 26 Oh. D. 107, 53 L. J. Oh. 1025; 50 L. 
T. 492. 

(4) (1899) 2 Ch. 392, at p 422 68 L. J, Oh.C99; 48 
W. R. 74; 81 L. T, 334; 15 T. L. R, 436, 

(5) (1925) 1 OL 407, 
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which having regard to the exigencies of 
business and the Articles of Association, may 
properly be left to some other official, he is, 
in the absence of grounds for suspicion, 
justified in trusting that official to perform 
such duties honestly.” 

By applying the law enunciated in the 
preceding paragraph to the conclusions 
of fact already stated I must hold that the 
liquidator’s application in respect of the 
charges in the matter of over- drafts to Mr. 
Labanti fails as against the Directors as a 
body. 

There is, however, one aspect of the case 
arising out of the charge in relation to the 
over-drafts mentioned above which requires 
special consideration, we have seen that 
amongst the creditors of Mr. Labanti who 
accepted fixed deposit receipts from the 
Bank in lieu of their claims against him was 
Mr. Jang Bahadur Sinha. It is admitted 
that on the dates on which he accepted 
those receipts he was one of the Directors 
of the Company. It is also admitted that 
he cashed three of those receipts out of the 
funds of the Bank. The aggregate amount 
of the money which he thus received was 
the sum of Rs. 7,844-5-3. Obviously he can- 
not be allowed to retain this money to the 
detriment of the share-holders and the 
creditors of tlie Company. In Alexander v. 
Automatic Telephone Company (6), Lindley, 
M R. said; — 

“The Court of Chancery has always exacted 
from Directors the observance of good faith 
towards their share-holders and towards 
those Avho take shares from the Company 
and become co-adventurers with tliemselves 
and others who may join them. The maxim 
''caveat emptor" has no application to such 
cases and Directors who so use their powers 
as to obtain benefits for themselves at the 
expense of the share-holders, wuthout in- 
forming them of the fact, cannot retain 
those benefits and must account for them 
to the Company, so that all theshare-holders 
may participate in them. Gilbert's case (7) 
is only one of many instances illustrating 
this principle.” 

Mr. Jang Bahadur Sinha has argued that 
he was not a Director of the Company when 
he cashed two of the three fixed deposit 
receipts on the 7th January 1922 and the 
2nd May 1922 and consequently he is not 
liable for the sums received by him on those 

(6) (1900) 2 Ch. 56, 69 L. J. Oh. 428, 48 W. R. 546; 
82 L. T. 400; 16 T. L. K 339. 

(7) (1870) 5 Ch. 559; 18 W. R. 938, 



VITHOBA V. 8ADASHBO. 


5i 

two dates. But he was a Director from the 
begiuning up to the 12th August 1921 when 
he was also a Managing Director, He was 
again a Director from the 4th October 1922 
to the i4th March 1923. He thus stood in a 
fiduciary relationship to the Bank when he 
took the fixed deposit receipts from the 
Bank. The fact that he was not a Director 
on the 7th January 1922 and the 2nd May 
1922 did not relieve him of the obligations 
which arose out of his fiduciary relation- 
ship with the Company. The trust con- 
tinued — see the observations of Lord Chan- 
cellor Eldon ill the case of James Ex parte 
(8). Mr. Jang Bahadur Sinha must, therefore, 
pay back the sum of Rs.7, 844-5-3 to the liqui- 
dator. 

It now remains to dispose of the charge 
relating to the over-draft allowed to the 
Upper India Investment Limited. The 
question of this over- draft does not seem 
to have been ever placed before the meeting 
of the Director. There is no trace of it in 
any record of ^the Company. The books of 
the Bank merely show that such an over- 
draft was made. Knowledge of it is not 
brought home to the Directors as a body. 
On the principles already stated, I can- 
not hold them personally liable for this over- 
draft transaction. 

The case as against Lala Jagmohan Lai, 
however, in relation to this charge stands 
on a different footing. We have seen that 
Lala Jagmohan Lai was the Managing 
Director of the Bank during the whole of 
the period when the over-draft was allowed. 
His duties were, therefore, of a higher 
standard than of an ordinary Director. There 
is a circumstance in this case which induces 
me to hold that Lala Jagmohan Lai was 
guilty of breach of trust in the matter of 
this over-draft. In allowing it he was clear- 
ly impelled by motives of personal gain. 
That circumstance, as already adverted to, 
is that his brother, Balgobind, with whom, 
according to my finding Lala Jagmohan 
Lai is joint in business, was one of the 
Directors of the Upper India Investment. 
Lala Jagmohan Lai allowed, in my opinion, 
this over-draft to be made to the Upper 
India Investment for the reason that his 
brother was a Director of that Company and 
dishonestly concealed the transaction from 
the Directors of the Bank. I entirely reject 
his evidence that he had no knowledge of 
the transaction. I, therefore, hold that Lala 

^8) (1803) 7 K. H. 56 at p. 67; 8 Ves. Jun. 337; 32 
15. R. 385. 
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Jagmohan Lai is liable to compensate the 
Bank for the loss which the Bank has suffer- 
ed in consequence of this over-draft. 

The plea of limitation was raised by 
Thakur Nawab Ali Khan. The liquidator’s 
application as against Thakur Nawab Ali 
Khan has been rejected by me on merits. 
It is, therefore not, necessary to decide the 
plea of limitation. 

The result is that on the agreement of the 
parties I order that Mr. L. A. Labanti shall 
pay the sum of Rs. 76,593-15-4 with inter- 
est at 6 per cent, per annum from this date 
till the date of payment to the liquidator. 
I also order Mr. Jang Bahadur Sinha to 
pay to the liquidator the sum of Rs. 7,844'5-3 
with interest at 6 per cent, per annum from 
this date till the date of payment and also 
proportionate costs. I further order that Lala 
Jagmohan Lai shall pay to the liquidator 
the sum of Rs. 28,927-5-0 with interest at 6 
per cent, per annum from this date till the 
date of payment and also proportionate costs. 

(October 13 y 1925 ), — In the interests of 
justice and with the consent of Mr. Roy, 
Pleader for the liquidator, I direct that the 
payments under this decree shall first be 
made in Court and the liquidator shall be 
entitled to recover them on furni.shing 
security to the satisfaction of the Court. 
This direction shall be incorporated in the 
decree. 

z. K, Application allowed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT, 

Second Civil Appeal No. 178-B op 1924. 

July 11, 1925. 

Present: — Mr. Findlay, Officiating J. C, 
VITHOBA — Plaintiff — Appellant 
versus 

SADASHEO— Defendant — Respondent. 

Conatruction of Statute --Principles applicable- C. P. 
Tenancy Act (XI of ISOS), s Jt7—'T{eld land continu- 
uslyy' meaning of —Forcible dispossession of tenant 
by landloi'd — No acquiescence by tenant— Tenancy 
whether determined 

It is an elementary principle of in^.erpretation that 
the plain intention of the Legislature as expressed 
by the language employed is to be accepted and 
given effect to [p 59, col 2J 

If the language admits of more than one construc- 
tion, the meaning is to be sought not in the wide 
sea of speculation and surmise but from such con- 
jectures as are drawn from the words alone or some- 
thing contained in them [ibid.] 

Rerigate Rural District Council v. Sutton District 
Water Co., (1908) 99 L. T, 168; 7g J. f>. 301; 6 L. G, 
R.936, followed, 
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The words “held land continuously” as used in 
8. 47 of the C. P. Tenancy Act of 1898 imply “held as a 
tenant,” but not necessarily “occupied or cultivated.” 
The requirement of s. 47 is not actual continuous 
possession as a matter of fact but continuously hold- 
ing as a tenant, [p. 60, col. l.J 

If a tenant is ejected under a decree of a Court, 
there is a la\vf\il ejectment and clear break in the 
tenancy, but the mere fact of a forcible or imlawful 
ejectment does not necessarily break the tenancy 
although the tenant may have been temporarily out 
of possession, [ibid.] 

The mere ejectment of a tenant does not necessarily 
determine his tenancy which can only be ended in 
certain express ways, suoh as those enunciated in a. 
Ill of the Transfer of Property Act. [p. 60, col 2.1 

Rudrappa v. Narsingrao, 29 B. 213; 7 Bom L. R. 
12 and Sofaoll Khan v. Woopean Khan, 9 W. R. 123, 
followed. 

A forcible ejectment of a tenant by the landlord 
cannot determine the tenancy unless there has been 
a subsequent acquiescence in the ejectment on the 
part of the tenant, [p. 60, col. 1.] 

Appeal against a decree of the Addi- 
tional District Judge, Amroati, dated the 
17th March 1924, in Civil Appeal No. 145 of 
1923. 

Sir H, S. Gout, for the Appellant. 

Sir B, K, Bose and Mr. M. R, Bobde, for 
the Respondent. 

JUDGMENT.~The plaintiff-appel- 
lant Vithoba came to Court alleging that he 
was a tenant of five fields in Mouza Inzasan 
(Yeotmal), from which he had been illegal- 
ly ejected by his landlord (defendant No. 
1), the Izardar of the village. He claimed 
that under s. 47 of the Berar Alienated 
Villages Tenancy Law, 1921, he was a per- 
manent tenant and consequently came to 
Court praying for a decliaration to this 
effect and for a decree putting him in pos- 
session. 

The first Court held that the suit was 
not maintainable, the plaintiff having been 
put out of possession on the let of January 
1922 when the said law came into force. 
The lower Appellate Court also dismissed 
the present appellant’s appeal on the view — 
a perfectly correct one that s. 74 could not 
apply to the case as the ejectment had 
taken place before the law in question 
came into force. Similarly, from the other 
points of view the Additional District Judge 
held that as the plaintiff was not a tenant at 
the commencement of the law within the 
meaning of s. 47 (1), his suit was bound to 
fail. 

The question involved in this second 
appeal is not free from difficulty. There 
can be no doubt but that if the view taken 
by the two lower Courts be correct, a most 
anomalous state of matters would arise. 


The appeal, I may say, has been argued 
practically on the basis that the surrender 
has not been proved and that there was, in 
fact, an improper ejectment by the land- 
lord about the 25th of May 1921. Even so, 
the contention offered on behalf of the re- 
spondents (defendants) has been that for 
the plaintiff to be declared a permanent 
tenant under s. 47 two conditions have to 
be fulfilled, 

(1) that he was holding the land when 
the law came into force on the 1st of 
January 1922, and 

(2) that his possession went back to before 
the 1st of J une 1895. 

Admittedly, the second condition has 
been fulfilled, but the case for the respond- 
ents has been that as the plaintiff was 
ejected on the 25th of Ma}^ 1921, he cannot 
be said to have been holding the land on 
the date the Berar Alienated Tenancy Law 
of 1921 came into force. 

As pointed out above, a curious and 
anomalous state of matters would arise if 
the respondents’ contention in this case 
were correct. There can be little doubt, 
in my opinion, but that the intention of the 
framers of this piece of legislation was to 
protect precisely such cases as the present 
one. The law, no doubt, went further 
than that, because s. 75 provided even for 
the re- instatement of a tenant who had been 
ejected on or after the Ist of January 
1916 under adecree ororder of a Civil Court. 
It would be curious indeed if the intention 
of the Legislature had been to interfere even 
in the latter case but to refrain from inter- 
fering in the case of an illegal ejectment 
by the landlord himself on the date prior 
to the law coming into force but after the 
first day of January 1916. Whatever the 
intention of the Legislature may have been, 
however, in this connection the question I 
have to decide is whether on a reasonable 
construction of s. 47 the plaintiff can fall 
thereunder. It is an elementary principle 
of interpretation that the plain intention 
of the Legislature as expressed by the 
language employed is to be accepted and 
given effect to. If it admits of more than 
one construction the meaning is to be sought 
not in the wide sea of speculation and 
surmise but from such conjectures as are 
drawn from the words alone or something 
contained in them : Rerigate Rural District 
Council V. Sutton District Water Co, (1). 

(1) (1908) 99 L. T. 168; 72 J. P. 301; 6 L. G. R. 
956, 
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Turning to s. 47, the phraseology at once 
strikes one as significant, the essential 
words used being: “A tenant, . . . who, 

at the commencement of this law, has 
either by himself . held land continuous- 
ly from a date previous to the first day of 
J une 1895,”. The decision of this appeal 
really depends on the construction to be 
put on the words “has held land”. It is 
significant that the terminology employed 
is not occupied or cultivated: c/.‘ in this 
connection ss. 8, 9 and 11 of the Agra 
Tenancy Act, and c/. Agarwala’s Agra 
Tenancy Act at page 63 ’ The phrase, to 
my mind, used in the Act seems to imply 
“has held as a tenant but is not necessarily 
occupying or cultivating.” As I read s. 47, 
the requirement thereof is not actual con- 
tinuous possession as a matter of fact, l)ut 
continuously holding as a tenant. If a ten- 
ant is ejected under a decree of a Civil 
Court, there is a lawful ejectment and a 
clear break in the tenancy. But on the 
other hand, the mere fact of a forcible or 
unlawful ejectment does not necessarily 
break the tenancy although the tenant may 
have been temporarily out of possession. 

Of course, if there were evidence that 
the tenant had acquiesced in his eject- 
ment or had failed to take steps to recover 
possession, then there would have been on 
his part an acquiescence in the ejectment. In 
the present case this cannot be predicated 
of the present plaintiff- appellant because 
it is clear from the evidence : c/. Ex. 
P-7, P-8 and P-9, that he had presumably 
in good faith, initially pursued a wrong 
remedy by application to the Revenue 
Officer under s. 74 (1), which clearly did not 
apply in the circumstances of the case. The 
application to the Revenue Officer was only 
finally disposed of on the 23rd of July 
1923 and meanwhile the plaintiff had filed 
the present suit on the 4 th of April 1923. 
There is not the slightest ground, therefore, 
for holding that there was any acquiescence 
on the part of the tenant in his ejectment. 
I may say that there had been, in fact, two 
applications to the Revenue Officers ; the 
first on 22nd November 1921 (c/. Ex. P-8) 
which was rejected on the Ist of June 1922 
while the final application to the Special 
Revenue Officer was dismissed, as already 
said, on the 23rd of July 1923 (c/. P-9). 

Looking at the question more general- 
ly, 1 am unable to see that, in the cir- 
cumstances of the present case, the tenancy 
can be said to have terminated. The 
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mere ejectment of a tenant does not neces- 
sarily determine his tenancy which can 
only be ended in certain express ways : c/., 
in this connections. Ill of the Transfer 
of Property Act, and c/., also Rudrappa v. 
Narsingrao (2) and Sofaoll Khan v. Woo- 
pean Khan (3). The surrender in this case 
has not been proved and the fact that there 
was a forcible ejectment has practically 
been admitted. In such circumstances the 
landlord was guilty of trespass and such an 
act could not, in my opinion, determine the 
tenancy, unless there was any evidence of 
subsequent acquiescence therein on the 
part of the plaintiff. In the present case, 
as I have shown, all the evidence is that 
the plaintiff has been having vigorous re- 
course to any and every relief which was, 
in his opinin, open to him. The present 
suit was filed within two years of the eject- 
ment (c/. s. 76 of the Law) and it was, 
therefore, within time. My reading of s. 47, 
sub-s. (1), therefore, is that the words “held 
land continuously” have been deliberately 
used as opposed to “cultivated or possess- 
ed” with the express intention that the 
section would still cover a case like the 
present, where there has been an illegal 
disturbance of possession, in which the 
tenant has not acquiesced. I am unable to 
see that the forcible dispossession, which oc- 
curred, necessarily determined the ^tenancy 
being in existence, I find that the plaint- 
iff appellant is entitled to be declared a 
permanent tenant of the fields in suit. 

The judgment and decree of the lower 
Appellate Court is, therefore, reversed 
and in its place a decree will issue de- 
claring the plaintiff-appellant to be a 
permanent tenant of the fields in suit and 
ordering him to be put in possession there- 
of. The defendants-respondcnts will bear 
the plaintiff-appellant’s costs as well as 
their own in all three Courts. 

N. H. Decree reversed, 

(2) 29 B. 213; 7 Bom. h. R 12 

(3) 9 W. R 123. 
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MADRAS HIGH COURT. 

Second Civil Appeals Nos. 543 and 10G7 
OF 1922. 

March 24, 1925. 

Present: — Mr. Justice Phillips. 

In 8. A. No. 543 of 1922. 

BANJOISI NARA8AMMA— Defendant 
— Appellant 
versus 

BANJOISI SARASAMMAN and another 
— Defendants— Respondents. 

Civil Procedure, Code (Act V of 1908), 0. XX T, 
n\ 97, 9S, 1 OS— Specific Relief Act (I of 1877), s 0 ~ 
Decree fur possession - Execution of decree— Obstruc- 
tion — Order removing obstruction— Suit to set aside 
order — Limitation— Partition suit- Practice— Shares 
of all parties, determination of, whether necessary 

There is nothing in r 97 of O XXI of the CPC 
which prevents its being applicable to a decree for 
possession passed under s 9 of the Specific Relief 
Act. Such a decree does not purport to decide any 
question of title but it declares the plaintiff’s posses- 
sory right and is a ainclusive determination of that 
right. Where, therefore, obstmction is offered to the 
delivery of possession in execution of such a decree, 
an order removing the obstruction falls wdthin the 
purview of r 98 of O. XXT, and is conclusive unless 
set aside in a suit brought in accordance with the 
provisions of r 103 of 0 XXI [p 61, col 2; p. 62, col. 1 J 

Obiter dictum — For the application of r, 1)7 of O 
XXI of the C 1’ C. it is not necessary that the person 
making the obstruction should be physically present 
at the spot [p 62, col 1 ] 

Ordinarily in partition suits it is the practice to 
declare the shares of all the parties to the suit and 
to give a decree accordingly. This is to avoid multi- 
plicity of litigation, and that is the reason why all 
the sharers have to be made parties in such suits It 
IS not, however, incumbent upon the Court in all 
circumstances to give a decree in favour of all the 
co-sharers in a partition suit [tbid ] 

Where in a partition suit the plaintiff’s claim to a 
specilic share in the property in dispute is negatived, 
and there is no issue for detennmation of the shares 
of the defendants inter se, the shares of the defend- 
ants inter se should not be determined in the suit 
Lp. 62, col. 2.] 

Second appeal against a decree of the 
District Court, Bellary, in A. 8. No. 94 
of 1921, preferred against that of the Court 
of the District Munsif, Bellary, in O. 8. 
No. 159 of 1920. 

Messrs. S, Doraswamy Iyer and A. Raghu- 
natha Rao, for the Appellant. 

Mr. B, Somayya, for the Respondents. 

JUDGMENT* 

In S. a. No. 1067 of 1922. 

The plaintiff and defendants Nos. 1 and 
2 are sisters, and plaintiff brings this 
suit to recover her one-third share in 
the suit house which has been found 
to belong originally to plaintiff’s father. 
In 1918 the Ist defendant who appears 
to have been in possession of the suit 
house brought a suit under s, 9 of thO 
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8pecific Relief Act against her sister the 
2iid defendant. In executing the decree 
she obtained, obstruction was caused and 
she came into Court with an application 
under O. XXI, r. 97, C. P. C. in which the 
plaintiff and her alleged tenant were counter- 
petitioners. An enquiry was held and 
finally an order was passed in E. A. No. 599 
of 1918 which runs as follows : — 

“The obstructor did not intervene in that 
suit. Now she has been evidently set up 
by her defeated sister. Remove obstruction 
and deliver.” The obstructor can only 
refer to the plaintiff, the second counter- 
petitioner, and by the use of the w’ord “ob- 
structor” the District Munsif must be deem- 
ed to have found that she was the person 
who caused obstruction, otherwise the word 
would be meaningless. It would appear, 
therefore, from his order that he held that 
the plaintiff caused obstruction and he 
passed an order which would appear to be 
under (). XXI, r. 98. As the plaintiff has 
failed to bring her suit within one year 
from the date of that order, the lower Ap- 
pellate Court has dismissed it as barred by 
limitation. 

In appeal it is urged that the order 
directing removal of obstruction was not 
passed, under 0. XXI, r. 98 because the 
plaintiff did not actually obstruct but ob- 
structed through her tenant who was the 
first counter-petitioner in the application. 
There is no evidence to support the conten- 
tion. I think in the face of the order 
defining the plaintiff as the obstructor, it is 
unnecessary to consider that question here. 

It was then contended that the order 
could not have been passed under O. XXI, 
r. 98 because the decree passed under s. 9 
of the Specific Relief Act is not a decree for 
possession within the meaning of r. 97. Reli- 
ance is placed upon an old case Gobind Chun- 
der Bagdee v. Gobind Ghose Mundul (1) but 
that case was not one under the Specific Re- 
lief Act nor under the present 0. P. C. I can 
see nothing in the rule (r. 97) which pre- 
vents its being applicable to a decree for 
possession under the Specific Relief Act. 
That decree foy possession undoubtedly 
declared the plaintiff’s possessory right. It 
did not purport to decide the title, but it 
confirmed the lesser right in the plaintiff 
and it was a conclusive determination of 
that right. I see no reason why O. XXI, 
should not be applied in this case. Conse- 

(1) 7 W. R. 171. 
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quently it must be held that the order of the 
District Munsif was passed under r. 98 and, 
therefore, the plaintiff’s present suit is bar- 
red by limitation. 

There are ol)8ervation8 in Mancharam v. 
Fakirchand (2) and in T. C. Bose v. R. 0. 
Chowdury (3) which go to show that 
the person obstructing under O. XXI, 
r. 97 must be physically present on the 
spot. In neither of the cases was this 
observation necessary for the determina- 
tion of the suit, and in one case there was 
a conflict of opinion. Reading O. XXI, 
rr. 97 and 98, etc., w'e find no reference to the 
present obstructor, but only reference to the 
person obstructing or resisting execution. 
With all respect, therefore, if those two 
cases intended to lay down that O. XXI, 
r. 97 is inapplicable to a case in which the 
obstructor was not actually present, I think 
it goes too far but, in view of the finding 
in this case that the plaintiff did obstruct, 
it is not really necessary to determine the 
question. 

The plaintiff’s appeal (S. A. No. 1067 of 
1922), therefore fails and is dismissed with 
coats of the first defendant. 

T. C, Bose V. 0. K. Chowdury (3). 

In 8. A. No. 543 of 1922. 

The first defendant also filed an appeal 
against the portion of the decree which 
declares that the second defendant is 
entitled to one-third share in the suit pro- 
perty. Ordinarily in partition suits, it is 
the practice to declare the shares of all the 
parties to the suit and to give a decree 
accordingly. This is to avoid multiplicity 
of litigation and that is the reason why all 
the sharers have to be made parties in such 
suits, but I do not think that it is laid 
anywhere that in all circumstances must a 
decree be given in favour of all the co- 
sharers. Ashidbhai v. Abdulla (4) is a clear 
authority to the contrary ; but reliance is 
placed on a decision of this Court in 
Second Appeal No. 1493 of 1920. The point 
was not really considered in that case but 
the suit was remanded for fresh disposal 
on the ground that the parties to the suit 
were entitled to obtain their shares although 
they were not members of a joint Hindu 
family. The question whether the circum- 
stances must justify a refusal of such 
relief to the defendant was not considered 

(2) 25 U. 478; 3 Bom. L. R 58 

(3) 82 Ind. Cas 865; (1924) A. I. E. (E.) 261; 3 Bur. 
I,. J. 71. 

(4'i 31 B. 271; 8 Bom. L. E. 758. 


at all. In the present case the plaintiff s 
claim to one-third share has been dis- 
missed and apparently therearenow only two 
other sharers entitled to the property and it 
is not clear what the respective shares are. 
The second defendant in filing a written 
statement only claimed one- third share 
on the assumption that one-third of the 
property would be allotted to the plaintiff. 
That not having been done, the right of 
the other two sharers may be altered. I 
think therefore that there should be no 
decision of this question in this suit because 
the question has not been put in issue and 
there has been no determination of the 
share of the two remaining sisters. I 
Avould, therefore, allow the appeal and set 
aside that portion of the decree leaving the 
second defendant to establish her right by 
a fresh suit if so desired. 

In the circumstances I make no order as 
to costs in this appeal (Second Appeal 
No. 543 of 1922). 

V. N. V. Appeal allowed. 

z. K. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal No. 2 op 1925. 
October 2, 1925. 

Present : — Mr. Hallifax, A. J. 0. 
SHE08AHAI — Plaintiff — Appellant 

V€>7*8US 

RAMKRI8HNA anb another — 
Defendants — Respondents. 

Partition — Reference to arbitration — Parties, joint 
possession of — Prayer for leaving out portion of pro- 
perty, effect of — C. P Tenancy Act (7 of 1020), ss 2 
(11), It, Sch, 11, Art. 1 — Absolute occupancy tenant — 
Suit for possession — Limitation. 

A reference to arbitration for partition of property 
amounts to letting in of all parties to joint posses- 
sion of the property to be partitioned. 

A pleading in a reference to arbitration for parti- 
tion that a certain part of the property must, 
because of a previous decision or for any other reason, 
be allotted to one share or the other, or must be left 
out of consideration in the division, can scarcely be 
called a withdrawal of that part of the property from 
the scope of the arbitration. At the most it is an 
attempt to withdraw that property from the scope of 
the arbitration, that is to say, an admission that it 
is included in it. 

06iter.“* Section 2 (11) and s. 4 of the 0. P. Tenancy 
Act of 1920 make it clear that the word “tenant” in 
Art. 1 of Sch. II does include an absolute occupancy 
tenant and the limitation for a suit by such a tenant 
for possession of his holding is two years and not 
twelve years from the date of such dispossession or 
exclusion from possession. 
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Appeal against a decree of the Additional 
District Judge, Bilaspur, dated the 25th 
September 1924, in Civil Appeal No. 105 of 
1924. 

Mr. M. R. Bobde^ for the Appellant. 

Mr. G. R. Deo, for the Respondents. 

JUDGMENT. — It has been held prov- 
ed in the lower Appellate Court that Shio- 
shankar joined in referring the dispute in 
regard to the division of the family property 
to the Mahasabha in 1921. That was a 
letting in of the plaintiff Shiosahai to joint 
possession of all the property to be divided, 
which joint possession continued at least 
till the delegates of the Mahasabha made 
their award on the 3rd of February 1922. 

The award has been held to be invalid 
for various reasons, but that does not matter. 
While the arbitrators were deliberating 
with the consent of Shioshankar about 
what portion of certain property was to be 
allotted to Shiosahai and what was nut, 
Shiosahai cannot be said to have been ex- 
cluded from possession of any part of that 
property, because Shioshankar was admit- 
ting all along that that part of it might be 
allotted to him. As the award was given 
on the 3rd of February 1922 and Shiosahai 
filed his suit on the Ist of September 1923 
well within two years, it cannot be held 
barred by time under Art. 1 of Sch. II of the 
Tenancy Act, 1920, unless the particular piece 
of property in dispute, the absolute occu- 
pancy holding, can be shown to have been ex- 
cluded from the property with whmh the 
delegates of the Mahasabha had to deal. 

The only evidence of its exclusion, 
which it was for the plaintiffs to prove, is 
to be found in a written pleading put in 
by Shioshankar before the arbitrators on 
the 30th of May 1921 in which he urged that 
the matter of these fields and of some mango 
trees and a certain house had already been 
decided (tasfiya ho chuka hai), though the 
matter of certain other fields had not. A 
pleading in a partition suit that, a certain 
part of the propert}^ must, because cf a 
previous decision or for any other reason, 
be allotted to one share or the other, or 
must be left out of consideration in the 
division, can scarcely be called a withdrawal 
of that part of the property from the scope 
of the suit. At the most it is an attempt to 
withdraw that property from the scope of 
the suit, that is to say, an admission that it 
is included in it. 

It is further pleaded that the suit is 

within time for the reason that the word 


63 

tenant in Art 1 of Sch. II of the Tenancy 
Act, 1920 does not include an absolute 
occupancy tenant, and that the limitation 
for a suit by such a tenant for possession 
of his holding is twelve years. In view of 
the ruling in Ragho v. Sadoo (1) which on 
all points except that of limitation is con- 
firmed by the Tenancy Act of 1920, lam 
strongly inclined to the opinion that it was 
the intention of the Legislature to make the 
limitation for a suit by an absolute occu- 
pancy tenant twelve years. But it is 
beyond doubt that if that intention existed 
it has not been expressed in the Act. Sec- 
tion 2 (11) and s. 4 of that Act make it clear 
that the word tenant in Art. 1 of Sch. II 
does include an absolute occupancy tenant. 
The question does not, however, arise, as the 
suit was brought within two years of the 
exclusion from possession. 

The decree of the lower Appellate Court 
must be set aside and that of the first 
Court restored. That, however, would entail 
the making of a fresh division of these 
fields, which was done in 1922. The parties 
have agreed, therefore, that that partition of 
1922 shall hold good and each party shall 
take the half then allotted to it. The decree 
will accordingly order that the defendants 
are to hand over to the plaintiff the half of 
the fields in dispute that was allotted to his 
share in 1922, in the arbitration that began 
in 1921. All the plaintiff’s costs in all three 
Courts will be paid by the defendants. The 
Pleader’s fee in this Court will be fifty 
rupees. Decree set aside, 

N. H. 

(1) 5 Iiid. Cas. 428; 6 N. L R. 6 


ALLAHABAD HIGH COURT. 

First Civil Appeals Nos. 86 and 494 of 1922. 
March 27, 1925. 

Present : — Mr. J ustice Lindsay and 
Mr. Justice Kanhaiya Lai. 
NAUNIHAL SINGH and OTHERS— 
Defendants — Appellants 
versus 

ALICE GEORGINA SKINNER and 
ANOTHER — Plaintiffs— Rbspondents. 

Limitation Act {IX of 1908), Sch. 7, Arts. ISU, 1W> 
UtS^Adverst possession during tenure of life-tenant 
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— Remainderman, whether a^ected — Mortgage-Trans- 
fer by mortgagee — Redemption suit by remainderman 

— Limitation. 

Article 134 of Sch. I to the Limitation Act deals 
with transfers of i^roperty winch has been mortgaged. 
The Artichi does not specifically re(j[uire that the 
property should have been mortgaged with piosses- 
sion The suits referred to in the Article being, 
however, suits for possession, it must be assumed that 
when such a suit is brought the defendant transferee 
IS in possession Therefore, the transfer which he 
has taken must have been one which placed him in 
possession and consequently where the transferor is 
a mortgagee he must have been in possession of the 
mortgaged property at the time he made the transfer 
It is not, however, necessary that the possession 
which the transferor had at the time of the transfer 
must have been acquired under the mortgage origin- 
ally made in his favour lOven if the mortgage was 
a simple mortgage and the mortgagee subsequently 
gets possession of the mortgaged property otherwise, 
as for example, by inirchase in execution of a simple 
money-decree obtained against the mortgagor by 
another creditor, the Article will still apply if it is 
established that at the time the transfer is made the 
mortgagee was in ijosscssion, no matter under what 
title. The Article is designed for the protex’tion of a 
transferee who has been led by a moitgagec to believe 
that he is acquiring not merely mortgagee rights but 
a full proprietary title [p 6S, col 2; p G9, col. 1 ] 

No act of a life-tenant can be binding upon the 
remaindennan who does not claim under the life- 
tenant but under an independent title (p 71, col. 2 1 

Per Kanhaiya Lai, J — Under Art, 110 of Sch. I, 
to the Limitation Act, a remainderman or devise*^ can 
sue for possession of immoveable property devised to 
him within twelve years from the date when his estate 
falls into possession fp 73, col 1 ] 

Once a person enters into iiossession of property ns 
a tenant for life he cannot hold adveisely to the re- 
mainderman Similarly adverse pos.session for any 
length of time against a tenant for life is ineffectual 
against the reversioner or remainderman whose right 
to j)osscssion only accrues on the death of the tenant 
for life, [ibid] 

Article 134 of Sch. 1 to the Limitation Act allows 
only a period of 12 years for a suit to re(’.ovcr posses- 
sion of immoveable property niortgaged and sub- 
sequently transferred by the mortgagee for a valuable 
consideration to be computed from the date of such 
transfer. It applies to cases where the mortgagee 
purports to transfer what he is not competent to 
alienate, that is an interest greater than that of a 
mortgagee, and it presupposes a mortgage with pos- 
session or followed by jiossession as a necessary in- 
cident or ingredient of it because a mortgagee who 
is not in possession cannot transfer possession to 
another or give what he does not possess. If the 
mortgagee acquires possession in some other capacity, 
the transfer of possession will be deemed to have been 
made in the capacity in which it was (rightly or 
wrongly) acquired and such acquisition cannot be 
attributed to the mortgage, where the mortgage itself 
is a simple mortgage or a mortgage not entitling the 
mortgagee to iiossession by virtue of its incidents or 
terms [p 73, cols. 1 & 2.] 

The object of Art. 134 is to protect transferees for 
value who have purchased an interest larger than that 
possessed by the transferor and have been allowed to 
remain in possession and enjoyment of such larger 
interest for a period of more than 12 years. In the 
matter of mortgaged properties so transferred, it con- 
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trols Art. 148 in the same way as it controls Art. 140 
If the mortgaged ijroperty is in the possession, not o 
the mortgagee, but in that of a transferee from him 
who claims to have purchased a larger interest therein 
for consideration, then neither Art. 148 nor Art. 140 
of Sch. I to the i limitation Act will enable the mort- 
gagor or a reversioner or a remainderman to redeem 
the property after the possession of the transferee has 
lasted for more than 12 years. A remainderman who 
sues for the redemption of a mortgage cannot escape 
the consequences which Art 134 prescribes, [p 74, 
col. 1 ] 

First appeals from a decision of the Sub- 
Judge, Muzaffarngar at Meerut, dated the 
20th of January 1923. 

Munshi Girdhari Lai Agarwala and 
Munshi Bhagwati Shankar, for the Appellants. 

Messrs. B, E. O'Connor, Nehal Chand, 
Babu Lalit Mohan Banerjee and Pandit 
Naramadeshwar Prasad Upadhiya, for the 
Respondents. 

JUDGMENT, 

Lindsay 9 J. — Both these appeals arise 
out of a suit for redemption brought by 
Alice Georgina Skinner in the Court of 
the Subordinate Judge. This lady died 
after the decision in the Court below and 
is now represented by her executor, Mr. 
J. R. R. Skinner. 

The suit was filed on the llth May 1920 
and the mortgage of which redemption was 
sought was executed by the plaintiff s father 
Thomas Skinner, on the 1st September 
1863, to secure a loan of Rs. 50,000 which 
he took from a firm of money-lenders, 
Lakhmi Chand and Gobind Das, who were 
popularly knoum as the Seths of Muttra. 
Since the date of the mortgage the mort- 
gaged property has passed into the hands 
of many persojis, the result being that the 
plaintiff found it necessary to implead over 
80 defendants. The learned Subordinate 
J udge has passed a preliminary decree for 
redemption, dated the 31st January 1923, by 
which he directs the plaintiff to pay, a sum 
of Rs. 1,09,641-11-8. 

The suit was not decreed in full, for the 
Subordinate Judge was of opinion that the 
plaintiff was not entitled to recover posses- 
sion of i . one of the items of 

property mortgaged. And as regards an- 
other item named Daula Rajpura which at 
the time the suit was brought was in the 
possession of the Nawab of Pahasu, the Sub- 
ordinate Judge declared that the suit had 
abated. The Nawab died during the pend- 
ency of the suit and the plaintiff failed to 
make his legal representative a party to the 
suit within the time limited by law. 

In the Appeal No. 86 of 1924 the memo- 
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xandum of appeal contains the names of 
34 appellants but at the hearing only two of 
these have been represented before us, 
namely, KunwarNaunihal Singh and Nawab 
Mukarram Ali Khan who is the successor- 
in-interest of the Nawab of Pahasu above 
mentioned. Mr. Girdhari Lai Agarwala 
has filed vakalatnamas w^hich authorize 
him to appear on behalf of these two 
appellants, he has no authority to act for 
the other appellants and so in disposing 
of F. A. No. b6 of 1924 it is necessary to 
consider only the cases of these two 
persons. 

Mr. Girdhari Lai also represents the 
appellants in F. A. No. 494 of 1922 which 
has been heard along with F. A. No. 86 
of 1924. 

It may be mentioned here that the pe- 
culiar and irregular procedure adopted by 
the Subordinate Judge in disposing of 
the suit has created considerable embarrass- 
ment. 

On the 23rd of February 1922 after having 
disposed of the main issues in the case, he 
passed an order directing accounts to be 
taken in order to enable him to ascertain 
the sum payable by the plaintiff for redemp- 
tion of the mortgage. There could, of course, 
be no objection to his passing an interlocu- 
tory order for the taking of accounts but he 
embodied this order in the form of a 
decree which is printed at pages 35 e^ st^i of 
the record. Subsequently, after taking an 
account, he passed a preliminary decree 
for redemption on the 20th January 1923, 
(See pages 46 et seq of the record ). The law 
does not contemplate procedure of this sort 
in a suit for redemption. The learned Sub- 
ordinate Judge seems to have thought he 
was dealing with a suit for account in which 
it was his duty to pass a preliminary decree 
in accordance with the provisions of O. XX, 
r. 13, of the C. P. C. but that was not so. 

This irregularity was brought to the 
notice of another Bench of this Court which 
decided that the two decrees drawn up in 
the Court below should be dealt with as if 
they constituted one decree onl}^ namely, a 
preliminary decree for redemption, and so 
wo have treated these two appeals accord- 
ingly. 

I proceed now to mention the questions 
which arise here for decision in Appeal 
No. 86 of 1924 as between the plaintiff- re- 
spondent and the two appellants on M hose 
behalf the appeal has been argued and I 
take up first the case of Kunwar Naanihal 
5 


bingh. This defendant, when the suit was 
brought, was in possession of five items of 
the mortgaged property which the plaintiff 
was seeking to recover. They are items Nos. 

1 to 5 in the Sch. A attached to the plaint 
and are called Gangola, Salehpur, Neknam- 
pur, Qhori Bachhera and Sunphera, 

The defences raised by Naunihal Singh 
were : 

(1) that the plaintiff had no title to main- 
tain the suit for redemption ; 

(2) that these five villages had since the 
year 1872 been in the adverse possession 
of him and his predecessor-in-title ; 

(3) that he had purchased these villages 
in good faith and for a consideration of 
Rs. 1,77,000 from the Nawab of Rampur and 
was protected by s. 41 of the Transfer of 
Property Act, and, farther that in no case 
could the plaintiff recover possession 
without payment of this purchase-money ; 

(4) that, in any event, the plaintiff was 
liable to pay the full sum due on the mort- 
gage in suit amounting to about 17 lakhs 
of rupees, and that the plaintiff was not 
entitled to demand any account of the profits 
for the period during which he (Naunihal 
Singh) was in possession. 

The Subordinate Judge held that the 
plaintiff had a good title to maintain the 
redemption suit. He held further that the 
suit was not barred by limitation as adverse 
possession could not run against the plaint- 
iff before the Ist December 1919 when the 
plaintiff’s estate in the mortgaged property 
fell into possession on the death of the 
previous life-tenant. And, lastly, he found 
that Naunihal Singh was liable to submit 
to a decree for redemption after an account 
had been taken of the profits for the period 
during which the mortgagees or those who 
derived title from them had been in posses- 
sion of the property. 

Now in this Appeal No. 86 of 1924 three 
au’ stantial points have been arguo<l on 
behalf of the appellant Naunihal Siugh. 
Oae of these relates to the title of Alice 
Georgina Bkinner and her right to main- 
tain the suit. Another relates to the ques- 
tion of limitation which has been raised 
here in a new form. The third concerns the 
mortgage account, the argument being that 
it has not been properly calculated by the 
Court below. Before 1 proceed to discuss 
these matters it is necessary to say some- 
thing of the history of the Skinner family 
and of the Skinner estate which has been 
the subject of much litigation, A good 
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ideal of that history will be found in the 
report of a case decided by their Lordships 
of the Privy Council in the year 1913. See 
Richard Ross Skinner v. Naunihal Singh 
(1). Naunihal Singh, who was a party to 
that litigation, is the same gentleman 
who is one of the appellants in the present 
case. Thomas Skinner, who was the owner 
of the mortgaged property now in suit and 
who made the mortgage of the Ist Septem- 
ber 1863 now sought to be redeemed, was 
the father of Alice Georgina Skinner, the 
present plaintiff. He died in November 1864 
leaving three sons and three dauLdihu- By 
his Will, dated the 22nd Ocn-hi he 

made certain dispositions of his estate 
which afterwards gave rise to a good deal 
of controversy. This Will ivas construed in 
the Privy Council case cited above, and to 
put the matter briefly, it was held that 
the effect of the Will was to create a suc- 
cession of life-estates in favour of the 
testator’s three sons, and that in default of 
lawful male issue born to any of these sons, 
the estate was to go over to the daughters. 
The three sons of Thomas Skinner are 
all dead. The eldest of them, Thomas 
Brown Skinner, died on the 3rd July 1900, 
the second, Richard Ross Skinner, who was 
the plaintiff in the suit which came before 
the Privy Council in the case mentioned 
above, died on the 15th August 1913. The 
third son was George Corbyn Skinner who 
died on the 1st December 1919. On this 
latter date the only surviving daughter of 
Thomas Skinner was Alice Georgina who 
was the plaintiff in the present suit. Both 
the other sisters died in the lifetime of 
their brothers. Jt follows then that on the 
death of the third son, George Corbyn 
Skinner, the sole surviving sister, t. e., 
Alice Georgina, acquired an absolute estate 
in the property of her father, Thomas Skin- 
ner, provided that on that date there were 
no legitimate male issue of any of the 
three brothers in existence. 

It has not been suggested that either of 
the two elder brothers left any such issue 
but it was pleaded by Naunihal Singh and 
some of the other defendants that George 
Corbyn Skinner left two legitimate sons 
still in existence in whose presence Alice 
Georgina could have no right to the estate. 
It was further pleaded by these same defend- 

(1) 19 Ind. Cas. 267; 35 A. 211; 40 I. A. 105; 11 A. L. 
J. 494; 25 M. L. J. Ill; (1913) M. W. N. 500; 13 M. L. 
T. 488; ir C. L, J, 555; 15 Bom. L. 502; 17 0. W. N. 
653 (P. OJ. 


ants that Alice Georgina was not the 
daughter of Thomas Skinner. This latter 
plea, however, was easily disposed of and 
the Subordinate Judge had no difficulty 
in finding that the plaintiff was Thomas 
Skinner s daughter. This matter has not 
been argued before us. As regards the 
other plea it is admittedly the fact that 
there are in existence two sons of George 
Corbyn Skinner. The plaintiff’s case is that 
they are illegitimate, and the Subordinate 
Judge found' that they were. We have 
heard arguments here relating to this point, 
and we agree with the Subordinate Judge. 
Some of the evidence led by the plaintiff 
upon this issue was of little value but there 
is the statement of a witne^'^ Christopher, a 
missionary, who deposed that the 

two sons left by George Co er were 

born out of wedlock, ' knew 

George Corbyn Skinner 1 with 

him at the time these e -xu. His 

evidence appears to u j conclusive of 

the matter and it h been rebutted. 

This part of the case is a at an 
end and agreeing with the uelow I 

find that Alice Georgina Skinner was the 
lawful owner of her father’s estate at the 
time she brought the suit and was entitled 
to maintain the suit for redemption. 

The next question to be discussed is that 
of limitation. In the 17th ground taken in 
the memorandum of appeal the plea is 
raised that the suit is barred under Art. 
134 of the Schedule to the Limitation Act 
(IX of 1908) which provides a period 
of 12 years for a suit brought to recover 
possession of immoveable property which 
has been mortgaged and afterwards trans- 
feried by the mortgagee for valuable con- 
sideration. In cases to which the Article 
applies time begins to run from the date 
of the transfer, that is to say, the transfer, 
by the mortgagee. According to the case 
for Naunihal Singh he is such a transferee 
having in the year 1904 purchased the 
five villages which he claims, from the 
Nawab of Kampur fora sum of Rs. 1,77,000. 
It is stated that in the year previous 
(1903) the Nawab bought these properties 
from the Seths of Muttra, the representa- 
tives of the mortgagees who advanced the 
money under the deed of the Ist September 
1863, now in suit. It is to be observed 
here that this Article was not pleaded in 
the Court below. There the defence of 
limitation was raised upon the ground of 
adverse possession pure and simple, and was 



[92 I. 0. 1926] NtJNlHAL StNQH V, ALICE OEOROtINA SKINNER. 


rightly overruled by the Subordinate Judge 
on the ground {inter alia) that no adverse 
possession could begin to run against the 
plaintiff who was not entitled to possession 
before the 1st December, 1919, the date on 
which her last surviving brother, George 
Corbyn Skinner, died. 

The plaintiff being a remainderman 
under her father s Will was entitled to plead 
Art, 140 of the Schedule to the Limitation 
Act and to say that she had the right to 
sue for recovery of the estate at any time 
within 12 years from the date it fell into 
possession. The suit was filed less than six 
months after that date. The Subordinate 
Judge was never called upon to consider 
the terms of the Art. 134 and although 
it is true that a plea of limitation can be 
raised at any time, it was with some hesita- 
tion that I consented to its being raised 
here, on the ground that the appellant 
Naunihal Singh had not for the purposes of 
this appeal printed the necessary documents 
upon which he relies for proof of the facts 
which he must establish in order to support 
the plea under Art. 134. However, as there 
could be no doubt as to those facts and as 
the necessary documents had been printed 
before in the case of Richard Ross Skinner 
V Naunihal Singh (1) w^hich, as has been 
said, was decided by the Privy Council in 
the year 1913, \ve allowed the point to be 
argued. Those documents or some of them at 
any rate are referred to in their Lordships' 
judgment, and I shall have occasion later on 
to draw attention to what was there said 
concerning them. 

1 shall now set out the facts and quote 
from the documents which are translated 
and printed in the paper-book of F. A, 
No. 127 of 1)!^07 Naunihal Singh v. Richard 
Ross Skinner. At page lA of this 
book we have the mortgage- deed of the 1st 
September 1863, executed by Thomas 
Skinner. This is the mortgage of which 
redemption is now being sought. The 
deed is a hypothecation bond which recites 
that eighteen villages belonging to the 
mortgagor are being offered as security for 
a loan of Rs. 50,000. As a matter of fact 
only seventeen villages are named. The 
eighteenth which was probably nu^ant to be 
included in the security was Mauza Audhel, 
which was subsequently included in a 
later mortgage-deed presently to be men- 
tioned. By this deed of the 1st September 
1863 the mortgagor undertook to pay the 
mortgage debt in full, principal and inter- 
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est, at the end of December 1863, and 
he covenanted that if he failed to dis- 
charge the debt as stipulated, he would 
put the Seths (the mortgagees) in possession 
who would then bo able to realize and 
apply the income of the mortgaged estate 
under their own superintendence and 
management. Thomas Skinner died to- 
wards the end of 1864, and, following the 
narrative of events in the Privy Council 
judgment above referred to, it appears 
that the Court of Wards took possession 
of the estate and held it till the year 1867 
Avhen possession was handed over to the 
eldest son, Thomas Brown Skinner, who 
then proceeded to deal with the estate 
as if lie were the absolute owner which he 
wds not for reasons already stated. On 
the IOlIi November 1867. Thomas Brown 
Skinner executed a mortgage for Rs. 50,000 
in favour of the Seths. Out of this 
sum Rs. 43,294-14-3 were due on the 
mortgage of the 1st September 1863 execut- 
ed by his father. The balance he took iu 
cash for the purpose of discharging certain 
debts Avhich he owed. The same property was 
mortgaged as was described in the earlier 
deed — the eighteen villages which were all 
mentioned by name and included Audhel, 
the village which had been omitted in the 
document of 1863. 

It is important to notice the conditions of 
this mortgage for it was provided that 
the names of the mortgagees were to be 
entered in the revenue papers and it was 
further provided that the entire income of 
the mortgaged property was to be paid 
direct into the treasury of the mortgagees. 
It was declared that the mortgagees were 
to appoint a treasurer and two peons at the 
cost of the mortgagor and that the money 
which was collected from the villages was 
to be deposited with the treasurer without 
any diminution. Directions were then 
given regarding the application of the in- 
come after it had been so received in 
deposit. After payment of Government re- 
venue, patwaris fees and the usual village 
expenses, the balance was to be applied iu 
payment of the interest on the mortgage- 
money, the salaries of the two peons and 
the treasurer appointed by the mortgagee 
and the salaries of the mortgagor's own 
servants and karindas. IE any surplus re- 
mained after providing for these charges, 
it was to be applied in reduction of the 
principal sum. Another provision was that if 
any of the karindas of the mortgagor acted 
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against the wishes of the inoritrnL'ec'^. he 
"was to be dismissed on a complaint being 
made by the treasurer. It is not necessary 
to refer to any of the other terms of tliis 
document, but it will be observed that the 
result of the arrangements just mentioned 
was to put the mortgagees in complete 
control of the revenues of the mortgaged 
estate as effectively as if they had been put 
in actual physical possession and it was no 
doubt for this reason that it was stated in 
the Privy Council judgment that this mort- 
gage of 1857 executed by Thomas Brown 
Skinner was a mortgage with possession. 
What their Lordships say with reference to 
this transaction is : 

“At that time there was due on the mort- 
gage for Rs. 50,000 granted by his father, 
Thomas Skinner, a sum of Rs. 43,000. The 
niortgii £joc> were placed in possession by 
him (Thomas Browm Skinner), and he also 
himself borrowed further sums in that year, 
in 1869 and in 1872, and granted mortgages 
over the properties therefor. 

The next thing to be noticed is that on 
the 20th December 1872, Seth Lach man Das, 
who was then the representative of the mort- 
gagees purchased in execution of simple 
money decrees obtained by other creditors 
five of the villages which he held in mort- 
gage. The sale certificates are all printed 
in the paper- book of F. A* No. 127 of 1907, 
pago.s 13 A tt stq. Those five villages were 
i:-, Qhori Bachhera, Sunpehra, 
Gangola and Salehpur. In the certificates 
the property acquired by purchase is the 
r’s equity of redemption” 
in all live villages. The^ judgment-debtor 
was Thomas Brown Skinner. We hear 
nothing more of these properties until we 
come to the 2 nth December 1898, on which 
date Seth Lachman Das made a mortgage in 
favour of the Nawab of Rampur to secure a 
debt of 15 lakhs of rupees. This was a 
mortgage with possession and among the 
items of property mortgaged were the 
five villages mentioned above. There can 
be no doubt that in . ihe mortgage-deed 
these villages were described by the Seth as 
being his own property. He distinctly calls 
them his own andsa>s he is mortgaging 
them with all the proprietary and zemin- 
dari rights, and in the schedule attach- 
ed to the mortgage he sets out the value 
of each village and says that all five are 
worth Rs. 1,78,100. That is obviously a 
valuation of the proprietary rights,. This 
document of mortgage is to be found at 


page 17-R. of the paper-book of F. A. No. 127 
of 1907. 

Then we come to a document, dated the 
24th September 1903, at page 29-R of the 
same record. This is a conveyance by the 
Seth of certain of the properties already 
: to the Nawab. It seems that 
: , oeing unable to keep down the 
interest on the rnortgage-debt, determined 
to sell the property or most of it in satis- 
faction of the debt. The property conveyed 
included the five villages of which we have 
been speaking and so they passed to the 
Nawab of Rampur. On the 11th April 1904 
the Nawab conveyed these villages to 
Naunihal Singh for a sum of Rs. 1,77,000. 
The deed is printed at page 35'R of the 
printed record of F. A. No 127 of 1907 and 
in it the Nawab, after reciting the convey- 
ance made to him by the Seth, describes 
himself as the absolute owner These then 
are the facts upon which Naunihal Singh 
relies in support of his plea of limitation 
raised under Art. 134 and the question is 
whether he is entitled to the benefit of that 
Article. In my opinion he is. 

It has been argued before us that Art. 134 
cannot apply because the mortgage of 1863 
was not a mortgage with possession and 
because the mortgagees did pot obtain pos* 
session under that mortgage but under the 
later and independent mortgage of 1867 
executed by Thomas Brown Skinner. Accord- 
ing to this argument Art. 134 must be 
so read as to mean that the property which 
has been mortgaged must have been, in the 
first instance, mortgaged with possession 
and that the transfer referred to must be a 
transfer made by a mortgagee who has 
acquired possession under the mortgage. I 
cannot construe the Article in this way* It 
deals with transfers of property which has 
been mortgaged. The Article does not say 
“mortgaged with possession.” I agree, of 
course, that the suits referred to in the 
Article being suits for possession, it must 
be assumed that when such a suit is brought 
the defendant-transferee is in possession. I 
also think it reasonable to hold that the 
transfer which he has taken must have been 
one which placed the transferee in posses* 
sion and that consequently where the trans- 
feror is a mortgagee he must have been 
in possession of the mortgaged property at 
the time he made the transfer. But I am 
not prepared to accept the argument that 
the possession which the transferor has at 
the time of the transfer must necessarily have 
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been acquired under the mortgage original- 
ly made in his favour. It seems to me that 
even if the mortgage was a simple mort- 
gage and if the mortgagee subsequently 
gets possession of the mortgaged property/ 
otherwise, as for example, by purchase in 
execution of a simple money decree obtain* 
ed by another creditor, the Article will still 
apply if it is established that at the time 
the transfer is made the mortgagee was 
in possession, no! matter under what 
title. The Article is designed for the pro- 
tection of a transferee who has been led by 
a mortgagee to believe that he is acquir- 
ing not merely mortgagee rights but a full 
proprietary title. To quote the words of 
theirLordships of the PrivyCouncil in Rada- 
nath Das v. Gisborne cfcCo. (2), in " i;-Jrni:i£!r 
the .'og'i'iP' --e d i'.:i under the old Act XIV 
of I.** ) * "p-;r -..’i- r must mean some person 
who purchases that which is de facLo a 
mortgage upon a representation made to 
him and in the full belief that it is not a 
mortgage but an absolute title.” 

If that is so, I fail to see why it should 
make any difference to the purchaser (now 
the transferee) whether the pos-^ession which 
his transferor has at the time of the trans- 
fer arose directly out of the mortgage or 
was, prior to the date of transfer, acquired 
in some other way. The possession is there 
and is the principal factor in determining 
the belief of the transferee that his trans- 
feror is giving him a full proprietary title. 
The transferor could not very well purport 
to confer such a title if lie were not in 
actual possession I do not see why the 
transferee should be bound to inquire how 
that possession was obtained, for under the 
law as it now stands the transferee is not 
required to show bona /ides, which was neces- 
sary under the law as it was when the case 
of Radanath Doss v. Gisbornes Co, (2) was 
decided. The alteration in the law appears 
to have been made advisedly in order to 
exclude the notion that absence of notice 
of the real owner’s claim was necessary to 
enable a purchaser to claim the protection 
of this Article. But I am told that this 
Court has decided in favour of the inter- 
pretation of Art. 13 1 relied upon by the 
learned Counsel for the plaint, iff-respodent, 
and I am referred to the Bench decision in 
the case of Ram Piari v. Budhsain (3). T 

|2) U M 1. A. 1; n 15. L R. 15 W R, P C 2i; 
2 Suth. P. C. J. 397; 2 Sar P. 0 J. 636; 20 E. R. 687 
•(P. C \ 

(Z) 61 lud. Ca9. 546; 43 A 1G4; 18 A. L. J. 995; 2 U. 
P, L. R.(A.) 332, 


cannot accept the argument. At page ini’** 
of the report after referring to the purpose 
of Art 134, the learned Judges say that the 
transfer referred to la Art. 134 is a transfer 
with possession or followed by possession 
as a necessary incident or ingredient of it, 
and they cite another judgment of this 
Court in support of this observation: 
Husaini Klianam v. Husain Khan (4). 
This observation is in my judgment no au- 
thority for the proposition now put forward. 
The “transfer” to which reference is made 
is obviously the transfer made by the mort- 
gagee, and, as f have already indicated, I 
agree that the mortgagee when he comes to 
make the transfer, must be in a position to 
hand over possession, which he cannot do 
unless he has got it himself. But the obser- 
vation cannot be deemed to embrace the 
transfer made to the mortgagee in the first 
instance and to mean that the mortgage must 
have been a mortgage with possession under 
which the mortgagee entered either at the 
time tlie mortgage was granted or subsequ- 
ently. 

But, apart from this, let us see how the 
matter stands in this case. How did the 
mortgagees, whose representative afterwards 
sold to the Nawab of Rampur, obtain pos- 
session of these five villages. 

It is said that they acquired it under the 
mortgage executed by Thomas Brown Skin- 
ner in 1867 and also under the purchases in 
execution made in the year 1872 and not 
under the mortgage of 1863 made by Tho- 
mas Skinner. 

I do not think this statement is borne out 
by the facts. I have already pointed out 
that in the deed of 1863 the mortgagor co- 
venanted to hand over possession in ca^se he 
failed to discharge the entire mortgage- 
debt by the end of December of that year. 
There can be no doubt that the debt was not 
so discharged, forit proved that in 1867, 
when Thomas Brown Skinner executed his 
moHgatri^ there was still outstanding a 
sum ufRs. 43,U00oddon the earlier mort- 
gage in respect of which the n.' j'lraL'co.s 
were entitled to take possession, rhomas 
Brown Skinner, to secure this debt and a 
further loan of Rs. 6,000 odd, makes the 
mortgage of the 10th November 1867 and 
places the mortgagees in complete control 
of the income of the mortgaged property, 
and I recall here what their Lordships of 

(4) 29 A 471; (1907) A. W. N. 133, 4 A. L. J. 375. 
"'♦Page of 43 A — [l^d, \ ^ — 
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the Privy Council said regarding this arran- 
gements They said that the mortgagees 
\yere placed in possession by him (i. e,, 
Thomas Brown Skinner). If this is so, 
did the mortgagees take possession under 
the mortgage of 1663 or the mortgage of 
1867? That they were entitled to have pos- 
session under the earlier mortgage is clear. 
Is it to be said then that notwithstanding 
this the mortgagees’ possession was acquired 
not under the earlier, but under the later 
mortgage, a transactien quite independent 
of the first ? That was evidently not the 
opinion of their Lordships of the Privy 
Council. At page 225 of the report in 
Richard Ross Skinner v. Naunihal Singh (1) 
they say 

'^But the case, in their Lordships’ view, 
stands in a very different position with re- 
gard to the rights of mortgagees and their 
successors under mortgages granted, not by 
the appellants’ brother, but by the appel- 
lant’s father, Thomas Skinner. With re- 
gard to the appellant’s brother, it is decided 
by this judgment that the estate which he 
possessed was that of a tenant for life, 
and that mortgages proceeding in respect 
of debts incurred by him could not affect 
the estate beyond his life. Even if it be 
supposed that after he, Thomas Brown 
Skinner, came into possession he granted 
mortgages in renewal of those granted by his 
father and the outstanding rights of the 
mortgagees could not in justice or equity 
be prejudiced thereby. To do so would be 
to operate a substantial defeat of the rights 
of those mortgagees and to imply, what 
certainly never was the intention of any of 
the parties to the transaction, that by the re- 
newal of a mortgage by a person with a limit- 
ed interest in the estate the intention was 
to operatea r.' -i- ^-f debts effectually 

secured upon ■■■■..: right.” 

It seems to me, therefore, that the mort- 
gage of 1863 being still alive in 1867 and 
the mortgagees b^ing under that mortgage 
entitled to get possession, the possession 
delivered by Thomas Brown Skinner in 1867 
must be referred to that right and the mort- 
gagees were, therefore, in possession of the 
mortgaged property from that time under 
Thomas Skinner’s mortgage of 1863 and 
quite apart from such possession as was 
subsequently gained by the auction- pur- 
chases in 1872 under the decrees obtained 
against Thomas Brown Skinner. 

In this view, therefore, even if the con- 
♦Page of 35 A.— [A/ci J 
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struction of Art. 134 propounded by the 
learned Counsel for the plaintiff-respondent 
be accepted, the conditions necessary to 
give the purchaser the protection of Art. 
134 are fulfilled. 1 have referred to the sale 
of the mortgaged property to the Nawab of 
Kampur in 1903 and to the sale by him to 
Naunihal Singh in 1904. When Seth Lach- 
mati Das sold to the Nawab in 1903 he was 
in possession of these five \ lilagcr'an'.i had 
been so for over thirty years. He purport- 
ed to convey an absolute title to the Nawab, 
and no doubt believed that he had a right 
to do so on the understanding, mistaken 
though it was, that he had acquired the 
proprietary right by the purchase of Tho- 
mas Brown Skinner’s equity of redemption 
in the year 1872. That the Nawab gave 
valuable consideration for the sale is clear- 
ly established, as is also the fact that in the 
following year, 1904, Naunihal Singh paid 
the Nawab Rs. 1,77,000 for the full propriet- 
ary interest in these villages. For these 
reasons I hold that the plea of limitation 
raised under Art. 134 must prevail and that 
Naunihal Singh is not liable to be ejected 
now in a suit for redemption of the mort- 
gage of 1863. 

It may be noted here that this plea of 
limitation was not available to Naunihal 
Singh in the suit which Richard Ross Skin- 
ner brought against him in 1906 and which 
was decided by their Lordships in the year 
1913. By that time the period of twelve 
years, reel, -l ii.j: from the date of the sale 
by the Sein lo the Nawab of Rampur (the 
24th September 1903) had not expired. 

The appeal of Naunihal Singh must, there- 
fore, be allowed and the decree of the lower 
Court reversed in so far as it awards the pos- 
session of the five villages Gangola, Saleh- 
pur, Neknampur, Ghori Bachhera and Sun- 
pehra to the plaintiff. The decision relieves 
me from the duty of examining the other 
question which was argued on behalf of the 
appellant Naunihal Singh, namely, the 
question of how the account on the mort- 
gage should be taken. As Naunihal Singh 
is found to be entitled to retain possession 
of these five villages, lie has no interest in 
the amount which the plaintiff is liable to 
pay. 

As regards the other appellant Nawab 
Mukarram Ali Khan, who is represented by 
Mr. Girdhari Lai Agarwala, all that need be 
said is that he is entitled to no relief under 
this appeal. He claims to be entitled to 
retain possession of one item of the mort- 
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gaged property only, viz., Mauza Daula 
Rajpura, and as things stand at present, he 
has got what lie wanted, for the suit, in so 
far as it concerns this village, lias been 
declared by the Subordinate Judge to have 
abated. I have already mentioned that no 
other appellants except these two have been 
represented before us in this appeal (t. e., 
F. A. No. 86 of 1924). 

In F. a. No. 494 op 1922. 

This appeal is without substance and 
must fail. The appellants are three of the 
defendants. Qobind Harup, nand Sarup 
and Chand Sarup. They are in possession of 
a I0~hiswa share of Mauza Mathurapur, one 
of the mortgaged items which they claim to 
have acquired as auction- purchasers in exe- 
cution proceedings. To explain the nature 
of the defence set up by these persons it is 
necessary to state the following facts: Ric- 
hard Ross Skinner, who had sued for re- 
demption in 1906, died on the 15th August 
1913, a few months after the decision of 
their Lordships of the Privy Council Their 
Lordships had directed the suit of Richard 
Ross Skinner to be remitted to the High 
Court to be dealtwith upon the footing that 
the rights under the moitgages granted by 
Thomas Skinner should be satisfied by pay- 
ment being made to the mortgagees or their 
successors. On such payment being made 
within a time to be fixed, Richard Ross 
Skinner was to be given a decree for pos- 
session; on failure to pay, his suit was to be 
dismissed. Before the investigation neces- 
sary to give effect to these orders could be 
held, Richard Ross Skinner died \nd hav- 
ing left no legal representatives who could 
continue the claim, the suit abated. An 
attempt was made by his brother, George 
Corbyn Skinner, to get leave to continue the 
suit but this failed for the reason that his 
title as a life-tenant was quite independent 
of that which his brother had held. Having 
failed in this attempt, George Corbyn Skin- 
ner brought in his own right a suit for re- 
demption which never reached the stage of 
decision owing to his death on the 1st De- 
cember 1919. 

Now in the suit which was brought by 
George Corbyn Skinner these three appel- 
lants in F. A. No. 494 of 1922 were im- 
pleaded as defendants. In the course of 
that suit a compromise was effected between 
George Corbyn Skinnerandthesedefendants 
in accordance wdth which apparently they 
were allowed to retain possession of a 10- 
'l)i$wa shar^ ip Mou;$a Mathurapur, one of the 


items of property mortgaged. In the present 
suit they set up this compromise as a bar to 
the claim of the plaintiff in respect of this 
property. The Subordinate Judge overruled 
this defence being of opinion that no agree- 
ment entered into between George Corbyn 
Skinner and these defendants could bind 
the plaintiff in the present action. This 
was without doubt a correct decision, for 
Georga Corbyn Skinner being only a life- 
tenant no act of his could be binding upon 
the plaintiff in the present suit. She was 
not claiming under George Corbyn Skinner 
but under an independent title. 

The appellants seek to raise this plea again 
in appeal, but for the reason just given, it 
cannot succeed. First Appeal No. 494 of 
1922, therefore, fails. The result, therefore, 
is as follows. 

First Appeal No. 86 of 1924 succeeds so far 
as the claim of Kunwar Naunihal Singh 
is concerned and the decree of the lower 
Court is reversed to this extent that it is 
declared that the suit of the plaintiff fails 
and is dismissed with respect to the five 
villages Gangola, Salehpur. Neknampur, 
Ghori Bachhera and Sunphera. The decree 
of the Court below will be amended accord- 
ingly. As regards costs I decline to make 
any order in favour of Kunwar Naunihal 
Singh either here or in the Court below. He 
has succeeded on a plea of limitation 
which was not raised in the Trial Court 
and in this Court he failed to have trans- 
lated and printed the evidence by which 
he sought to support the plea of limita- 
tion raised here. In other respects F. A. 
No 86 of 1924 fails and is dismissed with 
costs in this Court against the answering 
respondent (the plaintiff) including fees 
on the higher scale. First Appeal No. 
494 of 1922 fails and is dismissed with costs. 

Kanhaiya* Lai, J. — I agree generally 
with the conclusions at which my learned 
brother has arrived and only wish to add 
a few observations in regard to the precise 
bearing of Arts. 134 and 140 of the Indian 
Lii litation Act on the subject-matter in 
issue in these appeals. The mortgage sought 
to be redeemed was effected by Thomas 
Skinner on the 1st September 1863 in favour 
of the firm of Seth Lakahmi Chand and beth 
Govind Das of Muttra for Rs. 50,000. The 
mortgage money was re-payable with in- 
terest at Re. 1 per cent, per mensem 
by the Slat December 1863 and in case of 
default it was to bear interest at 1| per 
cent, per mensem from the date of its 
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executioDi There was a further covenant 
that the interest shall be regularly paid 
every half year and that similar payments 
will be madeto wards thepjincipal year after 
year till the entire mortgage money was 
paid up ; and that.if the mortgagor failed to 
pay the principal and interest from the 
profits of his property, as provided in the 
mortgage-deed, he shall put the mortgagees 
in possession and occupation of the hy- 
pothecated villages so that they might 
recover the principal and interest by taking 
the property under their own management 
and supervision. In other words, the mort- 
gage was a simple mortgage convertible 
into^ a usufructuary mortgage on the hap- 
pening of a certain contingency. 

Thomas Siknner died in November 1864 
leaving a Will, cIs. 4 and 5 of whiclrprovid- 
ed that his private zemindari which had 
been granted to him by the Government as 
a reward for the services rendered during 
the rebellion of 1857, and all villages, 
houses and other property added by him 
from time to time to the original grants, 
shall on his demise descend to his eldest 
son, Thomas Brown Skinner, and to his 
lawful male children according to the law 
of inheritance and in the event of the eldest 
son, Thomas Brown Siknner, dying without 
lawful male children, the same shall des- 
cend to the next male heir of the testator; 
and should all his sons die without lawful 
male children, it shall descend to his female 
children or in the event of their death, 
to the female children born in wedlock of 
his sons in succession. 

By virtue of this Will Thomas Brown 
Skinner took possession of the estate from 
the Court of Wards which had meanwhile 
taken charge of it. On the 10th November 
1867 he executed a mortgage in favour of 
the Muttra firm, the proprietor whereof was 
now Seth Govind Dass, for Ks. 50,000 out 
of which Rs. 43,294*14 3 were credited on 
account of principal and interest due to the 
said firm on account of a previous mortgage 
and the balance was taken by him in cash 
for his own pui’poses. The same property 
which had been previously mortgaged was 
hypothecated again and it was provided 
that the mortgagors shall get the name of 
the mortgagee entered in the revenue papers 
in respect of the mortgaged villages and 
that the karindas and seivaiits of the 
mortgagor shall make collectioiivS and assess- 
ment in respect of the same of their 
authority, but a treasurer and two peons 


shall ]3e appointed on behelf of the mort- 
gagee to supervise the collections and lake 
charge of the money so realized, to be 
applied after payment of the Government 
revenue, the fee and the village 

expenses besides the cost of collection in- 
cluding the salary of the treasurer and peons 
of the mortgagee, in the reduction of the 
principal and interest due on the mortgage. 
There was a further provision that the 
accounts of the debt and the receipts and 
disbursements of the mortgaged villages 
shall be made up six monthly and that if 
any of the karindas and servante of the 
mortgagor acted against the wishes of^ the 
mortgagee, he shall be liable to dismissal 
and the mortgagee shall have power to 
make collections and assessment on his own 
account. 

In 1872 and 1873 Seth Lachman Das, the 
successor of the mortgagee, purchased some 
mortgaged villages in execution of certain 
decrees for money held by other persons 
against Thomas Brown Skinner and believ- 
ing himself to have become thereby the 
absolute .owner of those villages and to 
be competent to deal with them as if 
they were his own property, he, on the 
26lh December 1898, as the surviving 
member of the family of the mort- 
gagee, mortgaged the said villages along 
with other properties with the Nawab of 
Rampur. On the 24th September 1903 he 
sold the same to the Nawab of Rampur 
who in turn sold five of the villages now 
in dispute on the 11th April 1904 to Nau- 
nihal Singh defendant for a sum of 
Rs, 1,77,000, describing himself as the abso- 
lute owner of the properties conveyed 

It is urged on behalf of Naunihal Singh 
that he was a transferee in good faith and 
for consideration from the Nawab of Rampur, 
who had purchased from Seth Lachmi Das 
the absolute rights he claimed to have 
acquired at the auction-sales aforesaid and 
that he is protected by Art. 134 of the Indian 
Limitation Act from being made liable 
to a claim for redemption in respect of the 
„ of the Ist September 1863. 
Meanwiiue i nomas Brown Skinner died 
without leaving any male issue. In 1906 a 
suit was brought by Richard Ro?s Skinner 
for the possession of the estate which was in 
the hands of transferees, and it was held 
by their Lordships of the Privy Council 
eventually, on a construction of the Will of 
Til ;ons Skinner, that Thomas Brown Skin- 
ner had only a life-estate and that the 
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mortgage granted by Thomas Skinner was 
ineffectual to convey or give any right over 
any estate except the tenancy for life of 
which Thomas Brown Skinner was possess- 
ed. Their Lordships remanded the suit for 
determining the amount of the mortgage 
money due under the mortgage granted by 
Thomas Skinner. But before the suit 
could be re-heard Richard Ross Skinner 
died without leaving any male issue and as 
he too had only a life-interest in the estate 
his suit abated. A fresh suit for redemp- 
tion was then brought by George Corbyn 
Skinner, the next son and heir of Thomas 
Skinner, but he too died before the decision 
of the suit. The present suit was then filed 
by Alice Georgina Skinner, the daughter 
and next heir of Thomas Skinner, for the 
redemption of ttie mortgage of the 1st Sep- 
tember 1863 and it is evident that, but for 
Art. 134 of the Indian Limitation Act, the 
suit would be within time under Art. 148 
read with Art. 140 of that Act. As between 
the transferees and the present plaintiff no 
question of adverse possession can arise, 
because under Art. 140 of the Indian Limi- 
tation Act a remainderman or devisee can 
sue for possession of immoveable property 
devised to him within 12 yeais from the 
date when his estate falls into possession. 
Once a person enters as a tenant for life 
he cannot hold adversely to the remainder- 
man. An adverse possession for any length 
of time against a tenant for life is similar- 
ly ineffectual against the reversioner or re- 
mainderman whose right to possession only 
accrues on the death of the tenant for 
life. 

Article 134, however, allows only a period 
of 12 years for a suit to recover possession 
of immoveable property morrgaged and sub- 
S(iquently transferred by the mortgagee 
for a valuable consideration to be comput- 
ed from the date of such transfer. It 
applies to cases where the mortgagee pur- 
poitsto transfer what he is not compe- 
tent to alienate, that is, an interest greater 
than that of a mortgagee, and it presu poses 
a mortgage with possession or followed by 
possession as a necessary incident or in- 
gredient of it, because a mortgagee who is 
not in possession cannot transfer possession 
to another or give what he does not possess. 
If the mortgagee acquires possession in 
some other capacity, the transfer of posses- 
sion will be deemed to have been made in 
the capacity in which it . was (rightly or 
wrongly) acquired ahd such acquisition 


cannot be attributed to the mortgage where 
the mortgage itself is a simple mortgage or 
a mortgage not entitling the mortgagee to 
possession by virtue of its incidents or 
terms. 

In this case the villages in question were 
purchased by Seth Lachmi Das at auction 
sales in execution of certain decrees for 
money against Thomas Brown Skinner who 
was afterwards found to have had only a life- 
interest therein. It is stated on behalf of 
mortgagee that he got possession after the 
auction- purchases in lc72, but the plaintiff 
states (para. 8 of the plaint; that the mort- 
gagee used to manage the property and 
make collections under the usufructuary 
mortgage effected by Thomas Brown f^kin- 
ner on the lOth November 1867 in lieu 
of the moneys due on the mortgage of the 
1st September 1863, and certain other mort- 
gages, and inasmuch as the mortgage of the 
lOlh November 1867, cannot be deemed to 
operate beyond the lifetime of Thomas 
Brown Skinner, the possession of the mort- 
gage must be deemed to have continued 
after his death under the mortgage of the 
1st September 1863 now sought to be re- 
deemed. There was a provision in the 
mortgage deed of the 1st September 1863 
entitling the mortgagee to obtain posses- 
sion if the principal and interest due there- 
on were not regularly paid. During the 
previous litigation which went up to the 
Privy Council it does not appear to have 
been disputed that the mortgagee was 
placed in possession of the mortgaged pro- 
perty by Thomas Brown Skinner under the 
mortgage of the lUth November 1867 and 
as that mortgage failed to be operative 
beyond the life time of Thomas Brown 
Skinner who died in 1900, it follows that 
the po.ssession of the disputed villages qua 
the mortgagee’s interest must be deemed 
to have been held after tliat date under the 
mortgage of the 1st September 1863, which 
it sought to re-pay. The mortgagee, how- 
ever, believed himself to have acquired the 
interfilbL of the mortgagor by his purchases 
at auction sales of 1872 and 1873 in execu- 
tion of the decrees for money held by cer- 
tain other persons against Thomas Brown 
Skinner; and the real position of the rights 
of the parties was not discovered till the 
correct construction to be placed on the 
Will of Thomas Skinner was determined by 
their Lordships of the Privy Council on 
the 4th Mirch 1913. Till then the period 
of limitatioa allowed by Art. 134 of 



74 ZUKOOBAI V, 

the Indian Limitation Act for a suit for 
possession of immoveable property mort- 
gaged and then transferred by the mort- 
gagee to another person for valuable con- 
sideration had not expired in respect of 
the transfer made by Seth Lachhman Das 
of what was described as an absolute right 
in favour of the Nawab of Rampur or that 
made by the latter in favour of Naunihal 
Singh. The object of Art. 134 is to protect 
transferees for value who have purchased 
an interest larger than that possessed by 
the transferor and have been allowed to 
remain in possession and enjoyment of such 
larger interest for a period of more than 
12 years. In the matter of the mortgaged 
properties so transferred, it controls Art, 148 
of the Indian Limitation Act in the same 
way as it controls Art. 140, If the mort- 
gaged property is in possession not of the 
mortgagee but in that of a transferee from 
him who claims to have purchased larger 
interest therein for consideration, what a 
man is not allowed to do under Art. 148 
of the Indian Limitation Act, he cannot be 
allowed to do under Art. 140 after such 
possession has been held for more than 
12 years. The question is not free from 
difficulty but in view of the equities of 
the case and the long and continuous liti- 
gation which the transferee had to face both 
before his possession of 18 years was com- 
pleted and after it there is no ground for 
allowing the remainderman to oust him 
after such period has expired. It may be 
that Richard Ross Skinner was suing for 
possession of the disputed property as much 
in his own interest as that of his succes- 
sors, but the order refusing to allow sub- 
stitution after his death was not challeged 
and allowed to become final and a re- 
mainderman who sues for the redemption 
of the mortgage cannot escape the conse- 
quences which Art. 134 prescribes. 

In regard to the other matters raised in 
either of these appeals I have nothing to 
add to the decision of my learned colleague 
with which 1 am in agreement. I agree, 
therefore, in the order proposed. 

' z. K. Decree modified. 


BHAL9INGH. [92 I. 0. 1926J 

NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal No. 229 of 1924. 

September 5, 1925. 

Present : — Mr. Kotval, A. J. 0. 

Musammat ZUKOOBAI— Dbpbndant — 
Appellant 
versus 

BHALSINGH.— Plaintiff— Respondent. 

Stt-off— Contribution y suit for — Rent-decree paid off 
by co-tenant — Suit to recover share of other co-tenant 
—Demands arising out of different transactions, 
whether can be set off — Plaintiff managing tenancy 
lands as agent subsequent to period included in rent- 
decree, effect of. 

Plaintiff and defendant were co-tenants of certain 
occupancy lields. The landlord sued them for arrears 
of rent in respect of 'certain years and obtained 
a decree which the plaintiff paid up. Plaintiff 
then sued the defendant to recover the latter’s 
share of the decretal amount, ^''he defendant ad- 
mitted liability m respect of the amount claimed but 
resisted the claim on tlie ground that the plaintiff 
was the manager of the tenancy lands and was lia])le 
to account for the profits theieof up to the date of 
the institution of the suit and could not, therefore, 
sue to recover what could only be an item of debt 
against the defendant m tlie account to be rendered 
by the plaintiff It was found that if the plaintiff 
was managing the tenancy lands as the defendant’s 
agent such management commenced after the expiry 
of the years in respect of which the rent-decree 
satisfied by the plaintiff had been obtamed by the 
landlord- 

Held, that the defendant could not insist on having 
a demand not arising out of the agency treated as 
a debit item in any account that the plaintiff might 
have to render in respect of his agency, nor could 
the defendant claim an equitable set-off in respect 
of such demand, since the demands of the plaintiff 
and the defendant had not arisen out of the same 
transaction, [p. 75, cols. 1 & 2 J 

Second appeal against a decree of the 
District Judge, Niniar, dated the 8th of 
March 1924, arising out of the decision of 
the Munsif, Seoni Mahva, dated the 6th of 
October 1923. 

Mr. M. R. Bohde, for the Appellant. 

Mr. S. B. Gokhale, for the Respondent. 

JUDGMENT.— (Septew^-r 2nd, 1925). 
— Tlie plaintiff and the defendant are co- 
tenants of certain occupancy fields. The 
landlord sued them for arrears of rent 
for the last kist of Sambat 1971, both 
kists of 1972 and 1973 and the first 
kist of 1974 and obtained a decree which 
the plaintiff paid up by instalments be- 
tween the 10th February and Ist May 
1920. The plaintiff sues the defendant for 
half the amount with interest. The defend- 
ant admitted her liability for half the rent 
but resisted the claim on several grounds 
of which the one now material is that the 
plaintiff was the manager of the fields, 
that ha was as such liable to account foy 
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their profits up to the date of the institu- 
tion of the suit and that he could not sue 
to recover what could only be an item of 
debt against the defendant in the account 
to be rendered by him. The plaintiff deni- 
ed that he was in possession or that there 
were any profits up to the year 1977. He 
admitted that he was liable to account for 
the profits of 1977 and subsequent years 
but denied that he was bound to treat the 
payment as an item of debit in an account 
of the profits. It has been found that up 
to Sambat 1976 the fields were with a 
stranger who had been put in possession 
by the defendant’s husband and the plaint- 
iff and that there were no profits therefrom 
prior to that year. 

The Trial Court found that thtj plaintiff 
was not the manager and that he could sue 
for half the decretal amount paid by him 
without accounting for the profits subse- 
quent to 1976 and decreed the claim. The 
lower Appellate Court has not given any 
specific finding that the plaintiff was not 
the manager but has upheld the Trial 
Court’s decision. The defendant appeals. 

The sole question in appeal is whether 
the plaintiff could only recoup himself by 
debiting the amount to the defendant in 
an account of the profits or recover it by a 
separate suit. If the plaintiff was the 
manager on behalf of the defendant it is 
not disputed that he could not sue sepa- 
rately for the amount paid by him on 
defendant’s behalf. It is, however, con- 
tended that this item has nothing to do 
with the question of accountability as a 
manager. 

It is clear from the facts of the case that 
up to the year 1976 the plaintiff was not 
and could not have been the manager, for 
the land having been put in possession of 
a third party for the satisfaction of a debt 
by the consent of the plaintiff and the de- 
fendant’s husband there was nothing to 
collect as income and nothing to manage. 
No importance can be attached to the casual 
statement in the plaintiff’s evidence that 
he “managed the lauds” since the date of 
the award. We do not know what the exact 
vernacular word used by the plaintiff which 
has been translated as “ managed ” was. 
In any case it cannot be construed to mean 
that he was managing the lands as the 
agent of the defendant. Assuming that 
after 1976, the plaintiff was acting as the 
agent of the defendant in the management 
of the land the defendant cannot insist on 
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having a demand not arising out of the 
agency treated as a debit item in any 
account that the plaintiff has to render. 
Nor can she claim an equitable set-off in 
respect of it since the demands of the 
plaintiff and the defendant cannot be said 
to have arisen out of the same transaction. 
She could only make a counter-claim which 
she has not done here. 

The decision of the lower Courts is 
correct. The appeal is dismissed with 
costs. 

{September 5, 1925.)— The respondent files 
a cross-objection with regard to the interest 
which is disallowed by the lower Appellate 
Court. He contends that as he alleged in 
the plaint that a demand of the amount 
claimed was made from the defendant and 
that it was not taken notice of by her and 
as the defendant did not deny the allega- 
tion she must be taken to have admitted 
it. The plaint states that demand was 
made several times but gives no dates. The 
plaintiff, however, files a postal acknow- 
ledgement of an alleged notice which is 
not denied. This is dated the 25th August 
1922. I’he suit was filed on the 6th Feb- 
ruary 1923. The plaintiff may, therefore, 
be allowed inteiest for the period between 
these two dates. No interest after the in- 
stitution of the suit was asked for and none 
was allowed in the Trial Court. The decree 
of the lower Appellate Court will be modi- 
fied by adding interest from the 25th 
August 1922 to the 8 th February 1923 at 
1 per cent, per mensem on Rs. 542-12-9. 
Costs of the objection will be paid and 
received according to failure and success. 

K. Decree modified. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Miscellaneous Civil Appeal No. 4 op 19t>5 
July 28, 1925. 

Pre.sent.— Mr. Findlay, Officiating J. C. 

YADO AND OTHERS — DEFENDANT* — 

Appellants 

versus 

AMBASHANKAR — Plaintiff — 
Respondent. 

Cause of action— "Completed" and "continuous" 
causes of action— Prospective damages— Damages as 
mesne profits^ when recoverable. 

There ia a distinction between a completed cause 
of action which may yet produce damage in future 
and a continuous cause of action from which con- 
tinuous damage steadily flows, [p. 76, ccl. 2 ] 

The term “prospective damages" is applied to the 
damages which are awarded to a plaintifl not as a 
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oompansation for the ascertained loss which he has 
sustained at the time of commencing his action but 
in respect of loss which, it may reasonably be 
anticipated, he will suffer thereafter in consequence 
of the defendant’s act or omission [p. 77, col. 1.] 

A plaintiff is entitled to have prospective damages 
assessed only when the cause of action is complete. 
In the case of a continuous cause of action a suit 
for damages will lie every time damages accrue 
from the act, but prospective damages are not re- 
cove* able, for the cause of action is not the act but 
the damage arising therefrom, [p. 77, cola. 1 & 5?.] 

A suit, therefore, for mesne profits as damages 
against a trespasser in respect of agricultural land 
is premature it it is brought before tlie end of the 
agricultural year when the crops are gathered, [p. 76, 
cols 1 & 2.] 

Appeal against a decree of the District 
Judge, Nagpur, dated the 16th December 
1924, in Civil Appeal No. 192 of 1924. 

Mr. D. W, Kathale, for the Appellants. 

Mr. A. F. Wazalivar, for the Respondent. 

JUDGMENT, — The plaintiff- respond- 
ent Ambashankar sued the defendant- 
appellants Yado, Chimna and Govinda in 
the Court of the first Subordinate Judge, 
Nagpur, for Rs. 3,000 damages in respect of 
his having been forcibly dispossessed of cer- 
tain sir fields on the 18th of June 1924. He 
claimed Rs 3,000 damages on the ground 
that this would have been the net profit he 
might have obtained from the fields by 
self-cultivation in the Fasti year 1334. 

The only ground we are now concern- 
ed with relates to a plea raised on behalf of 
the defendant-appellants that the agricul- 
tural year for which the plaintiff had taken 
the lease had not ended when the present 
suit was filed, and the crops in question 
had not even been gathered. The Judge 
of the first Court only took up the question 
of the prematurity of the suit and came to 
the conclusion that the plaintiff’s claim was 
nothing more than one for the recovery of 
mesne profits, brought in consequence of 
ejectment from immoveable property, that 
the suit was an ordinary one under Art. 109 
of the First Schedule of the Limitation Act, 
that time thereunder ran until the cause of 
action was complete, and that the profits 
had, therefore, not accrued due. He accord- 
ingly dismissed the plantiff’s suit. The 
plaintiff appealed to the Court of the Dis- 
trict Judge, Nagpur, and this Judge re- 
versed the finding of the first Court on the 
question of the prematurity of the suit and 
remanded for the case for re trial to the first 
Court The defendants have now come up 
on appeal against the judgment of tne Dis- 
trict Judge remanding the case. 

The view taken by the lower Appel- 
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late Court was that it was open to the plaint- 
iff to sue for compensation for having been 
deprived of profits which he would have 
derived from the fields, even although the 
Fasti year 1334 had not expired. TheDis-^ 
trict Judge regarded the suit, not as one for 
mesne profits but as one for damages for 
trespass upon land and he further held that 
in the circumstances of the case the plaint- 
iff was entitled to claim prospective dam- 
ages. 

The question involved in this appeal 
is not free from difficulty, but in connection 
with the matter of damages it is necessary 
to distinguish between a complete cause of 
action which may yet produce fresh damage 
in the future, and continuous cause of ac- 
tion from which ■ '!■ . steadily 

flows. Best, J., ■ V. Mellish 

(1) remarks as follows : — 

“ When the cause of action is complete, 
when the whole thing has but one neck, 
and that neck has been cut off by the act 
of the defendant, it would be most mischiev- 
ous to say — it would be increasing litiga- 
tion to say — you shall not have all j"OU are 
entitled to in your first action, but you 
shall be driven to bring a second, a third, or 
a fourth action for the recovery of your 
damages.” 

In such a case obviously, prospective 
damages can be allowed. The cause of 
action is thereon, so to say, complete and 
concluded, and the obvious undesirability 
in such a case of driving the plaintiff to a 
fresh suit for each and every result which 
arises from the completed cause of action 
needs no emphasis. Here, however, in the 
present instance a trespass commenced in 
June 1924 and continues from day to da 3 ^ 
we thus find a cause of action which is not 
complete ; the cause of action, bo to speak, 
continues and goes de die in diem. As- 
suming the defendants to have been trespas- 
sers, for all one knows they might have 
repented of their wrongful action long be- 
fore the crop was due to be reaped. The 
inconvenience which would result from al- 
lowing in a case like the present damages, 
which are undoubtedly based on the calcula- 
tion that the fields will yield a normal crop 
at a date after the suit was filed, is too 
obvious to require emphasising. How can 
we be sure that some natural CAlamity might 
not occur in the meantime, which would 

(1) (IS24) 2 Bing. 229 at p 210, 130 K R 2.91; » 
Mo^r3 435; 3 L J. 0. P. 236; By. ^ 66; 1 0. & l\ 

241; 27 R, R. 331, 
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totaUy destroy the crop, whether it was in 
the possession of the rightful owner or of 
the trespasser? In Byjnath Per shad v. 
Badhoo Singh (2) Bayley and Macpherson, 
JJ. held that where the amount of mesne 
profits cannot be ascertained till after the 
end of the year, the cause of action does 
not arise till then. At page 202 of the same 
volume [Koom^aree Dossee v Bama Soon- 
durae Dossee (3)] Phear and Hobhouse, JJ., 
came to a somewhat opposite conclusion 
but the circumstances of that case were 
highly peculiar. There the defendant had 
cut down all the fruit-bearing and timber 
trees on the piece of land in dispute and 
had carried away or destroyed by brick- 
making all the fertile soil. The defendant, 
in short, had not only caused damage to 
the plaintiff in respect of past time but had 
also rendered it probable in the highest 
degree that she would be a loser in her 
possession of the land in future time. The 
circumstances of that case were thusundoubt- 
edly unique and not at all parallel to 
those of a case like the present which is a 
normal one of a trespasser entering upon 
the land, sowing it and hoping to reap the 
crop. 

The learned District Judge his relied 
on certain remarks made in Mayne on 
Damages, 9th Edition, page 453, and on 
Halsbury’s Laws of England, Vol. X, page 
306. There Halsbury defines “prospective 
damages “ as follows : — 

“ The term ‘ prospective damages ’ is 
applied to the damages which are awarded 
to a plaintiff, not as compensation for the 
ascertained loss which he has sustained at 
the time of commencing his action, but in 
respect of loss which it may reasonably be 
anticipated he will suffer thereafter in 
consequence of the defendant's act or 
omission." 

At page 310* of the same volume, however, 
the following remarks occur : — 

"A cause of action in respect of which 
a plaintiff is entitled to have the prospec- 
tive damages assessed must be distinguish- 
ed from a continuing cause of action, that is 
to say, a cause of action which arises from the 
repetition or continuance of acts or omis- 
Bions of the same kind as that for which 
the action has been brought. Similarly, 
Where the damage consequent on an act or 

( 2 ) 10 W. R. 486; 2 B. L. R. S. N IG; 1 lad, Dac. 
(n. s.) 1021. 

^ (3) 10 W. R 202. 

♦Paga of llaWbury'g of Knglaud,— 


omission rather than the act or omission 
itself is actionable, then, as the action is 
only maintainable in respect of the damage, 
or is not maintainable until the damage is 
sustained, an action will lie every time 
damage accrues from the act. In this case, 
prospective damages are not recoverable ; 
for the cause of action is not the act, but 
the damage arising therefrom." 

These remarks are, in my opinion fully 
applicable to the circumstances of the pre- 
sent case. 

I have been referred by the Pleader 
for the respondent to Hamasami Reddiv, 
Axithi Lakshami Ammal (4). Abdur Rahim 
and Ayyar, JJ., therein held that a suit for 
mesne profits by a plaintiff who had been 
kept out of possession by tlie defendant, does 
not, for purposes of limitation, fall within 
Art. 109 of the Limitation Act, when no 
profits have been actually received by 
defendant, and that such a suit is one for 
damages under Art. 39. 1 do not see that 
this case has any direct bearing on the 
question which is before me, viz , whether 
or not the plaintiff in the present case is 
entitled to sue for prospective damages, 
which is, in effect, what he has chosen to 
claim in the present case. If any damages 
or loss had been caused to the plaintiff by 
the time of liis bringingthe suit, he would 
have been entitled to claim these in the 
plaint and he would further have been 
entitled eventually under 0. XX, r. 12 (c), 
C. P. C., to mesne profits even in the 
future He has, however, deliberately 
chosen not to pursue this course but has 
claimed a lump sum of damages which are 
admittedly based, and can only be based, 
on the assumption that if he had been in 
possession of the land in this particular 
year, he would have reaped an average crop 
therefrom. For the reasons given above lam 
of opinion that this has, in reality, amounted 
to a spH for prospective damages and these, 
as I have already shown, the plaintiff is 
not entitled to claim in the circumstances 
of the case. The cause of action was not 
over and done vrith, it was still continuing 
from day to day even after the suit was 
filed, and it is difficult to understand why 
the plaintiff deliberately took this mistaken 
course of action. 

For the result the plaintiff has only 
himself to blame. The judgment and 
decree of the, lower Appellate Court are 

(t) 8 lad. Gas. 162; 34 M. 502; (1910) M. W. N. 614; 
9 M. L. T. 35. 
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accordingly reversed and instead a decree 
will issue dismissing the plaintiff’s suit, the 
plaintiff-respondent must bear the defend- 
ant-appellants’ costs in all three Courts. 

G. R. D. Decree reversed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 393 of 1922. 
April ], 1925. 

Present: — Mr. Justice Ramesam. 

VEPURI 8UBBAYYA -Plaintiff No. 1 
— ^Appellant 
versus 

The secretary of STATE for 
INDIA IN COUNCIL represented 
BY The COLLECTOR of KISTNA— 

Defendants Nos. 1 and 2 — Respondents. 

Water rights — Natural stream flowing into tank — 
Permanent system of irrigation — Persons irrigating 
lands from tank, rights of. 

A natural stream passing through a jungle area 
fell into a tank and then flowed out in a defined 
channel into a second tank, the water of which had 
been used b}' the plaintiff for more than 60 years 
for the irrigation of his lands. The outlet from the 
first tank had fallen into disrepair several years ago 
and the Government then proposed to repair the 
breach in such a manner as to stop the flow of the 
water from the lirst tank into the channel which 
conducted the water into the second tank from which 
the plaintiff had been irrigating his lands ; 

Held, (1) that the channel system of the two tanks 
having formed a permanent feature of the irrigation 
system of the country and not being intended to be 
temporary and the plaintiff having utilized water for 
the use of his fields for more than 60 years he was 
entitled to the continuance of that flow into the second 
tank, [p. 79, col. 2.] 

(2) that the Government were entitled to repair 
the breach m the outlet from the lirst tank inasmuch 
as there was nothing to show that in spite of the 
lapse of many years since the date of the breach the 
Government had at any time abandoned the idea of 
rc.ito* ’.i‘*4r tbe breach or that they intended the state 
of (M-t(‘paii to be permanent ; [ibid.'] 

(3) that the repairs must, however, be carried out 
in such a manner as not to interfere with the usual 
supply of water necessary to irrigate the plaintiff s 
lands from the second tank, [ibid.] 

Second appeal against a decree of the 
Court of the Subordinate Judge, Kistna 
at Bllore, in A. S. No. 318 of 1920, pre- 
ferred against that of the Court 6f the 
Additional District Munsif, Ellore, in 
0. S. No. 13 of 1920, (O. S. No. 917 of 
1916, Principal District Munsif ’s Court, 
Ellore). 

Mr. B. Somayya, for the Appellant. 

The Government Pleader, for the Re- 
spondents. 


JUDGMENT —The plaintiff is the 
appellant before me. The 1st respondent 
is the Secretary of State for India. The 
plaintiff is the owner of certain iti am sur- 
vey fields in the village of Vemulapalli, 
namely. Nos. 89, 97, 98, 100, 103 and 104. 
These lands are irrigated by the water of 
a tank called Mukkuvanigunta which is 
situated in Survey No. 101. The plaintiff 
is the owner of the tank and also of Survey 
No. 102. The tank was filled by the 
water of a channel, which takes its rise 
from the hills near Gopavaram. Gopava- 
ram is the ^^village immediately north 
of the village of Ganapavorigudem and 
the latter village is immediately north 
of Vemulapalli. All the three villages 
origindlly belonged to sl zemindar, but some 
time before the middle of the last century 
the zemindari ceased to exist and all the 
villages passed to the Government. The 
channel takes a definite shape according 
to the old survey plan of 1864 (Ex. XI) in 
the field marked No. 34 and described as 
a j angle. It then passes through the village 
of Ganapavarigudem until it reaches a tank 
called Jangamgunta which was in the field 
No. 45 of that plan. It escapes through a 
southern, outlet of the said tank and ulti- 
mately falls into Mukkuvanigunta belong- 
ing to the plaintiff. 

The District Munsif found that the whole 
course of the channel as described by me 
above was a natural stream and had existed 
for more than 70 years. The outlet of 
Jangamgunta through which the water of 
the channel continues to flow southwards 
was breached. The District Munsif found 
that the breach had existed for over 60 
years from sometime prior to the vesting 
of the properties in the Government. 

The Subordinate Judge on appeal also 
found that the portion of the channel south 
of Jangamgunta and north of xMukkuvani- 
gunta had been existing during the last 
60 or 70 years. An examination of the 
whole record shows that it is impossible 
to say when the channel and two tanks 
began to exist in the form ^ in which they 
now exist. All that can be said is that 
they must have existed in this shape for 
more than 70 years and have become a per- 
manent topographical feature. After the 
breach of the southern outlet of Jangam- 
gunta, that tank lost its original shape: 
so far as the western side is concerned no 
water could be stored in it, but on the 
western side a pond was formed which 
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formed the irrigation source to the lands 
of Ganapavarigudem. This state of things, 
namely, the tank being in a state of dis- 
repair, (the breach of the southern outlet 
not being repaired) must have led to the flow 
of more water into Mukkuvanigunta than 
was originally intended ; but that it did 
flow and was utilized by the plaintiff for the 
irrigation of Survey Nos. 89, 97, 98, 100, 
103 and 104 for more than 60 years is found 
by the Courts below and cannot be now 
questioned in second appeal. I am not satis- 
fied with the evidence that it was utilised 
for the irrigation of Survey No. 102 for 
a similar period as the appellant claimed 
before me and this is the finding of the 
Courts below. The plaintiff has, therefore, 
acquired an easement by which he is entitl- 
ed to supply of enough water for the 
irrigation of his said lands (excluding Sur- 
vey No. 102). 

It has been suggested by the learned 
Government Pleader that the plaintiff 
could not acquire an easement as the por- 
tion of the channel beyond Jangamgunta 
carried only the surplus waters of that tank 
and he relied on Wood v. Waud (1), Ark- 
loright v. Gell (2), Chamber Colliery Co, v. 
Hopwood (3), Mason v. Shrewsbury andHere- 
ford Railway Company (i) and Burrows v. 
Lang (5). But I do not think these cases 
apply. I have already observed that the 
channel was really a small natural stream 
and though Jangamgunta tank is probably 
an artificial formation, it does not mean that 
the channel south of it is artificial and 
consisted only of the surplus waters of the 
tank, for, before the formation of the tank, 
the natural stream must have continued to 
flow southwards. The effect of the tank 
could be only to dam up the waters until 
they reached a certain height and then to 
permit their escape. But even if it were 
not so, I think the principle of the decision 
in Ramessur Persad Narain Singh v. 
Koonj Behary Faituk (6) applies. The 

(1) (1849)3 Ex 748; 18 L. J. Ex 305; 13 Jur. 472, 
154 E. R. 1047; 77 R.R.809. 

(2) (1839) 5 M. & W. 203; 2 H, & H. 17; 8 L. J. Ex. 
201; 52 R,R 671; 151 E. R. 87. 

(3) 1886) 32 Ch. D. 549; 55 L. J. Ch. 859; 55 L. T 
449; 51 J. P. 164. 

(4) (1871) 6 Q. B. 578 at pp. 584 587; 40 L. J. Q. B. 
293; 25 L. T. 239; 20 W.K.14. 

(5) a901) 2 Ch. 502; 70 L. J. Ch. 607; 49 W. R. 564; 
84 L. T. 623; 17 T. L. R. 514. 

(6) 4 C. 633; 6 I. A. 33; 3 Sar. P. 0. J. 856; 3 Ind. 
Jar. 179; 2 yhome L, R. 194; 2 Ind. Deo, (n. s.) 402 
(P. 0.). 
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channel system and the two tanks having 
loimed a permanent feature of the country 
and not being intended to be temporary 
and the plaintiff having utilised the water 
for the use of his fields for more than 
60 years he is entitled to the continuance 
of that flow. In making this observation, I 
do not mean to say that the Government 
is not entitled to repair the breach at A. 
Though this breach is continued for more 
than 60 years, I do not think it can be said 
that the Government at any time aban- 
doned the idea of restoring the breach or 
that, they intended the state of disrepair to 
be permanent. The tank was not shown in 
Ex. A, the survey plan of 1896, but the cor- 
responding Diglott Register Ex. B shows that 
Survey No. 44/3 and Survey No. 45 corres- 
ponded to the old Survey No. 45 and were de- 
scribed in the last column as Jangamgunta. 

I think the Government are entitled to repair 
their tank and their channel and there is 
no duty on them to leave them as they 
existed in recent times. It is also unneces- 
sary for me to discuss the effect of Fischer 
V. Secretary of State for India (7), for, 
though the Government have got the right 
of repairing their own channels and tanks, 
they cannot do this so as to prejudice exist- 
ing rights, but so long as the plaintiffs’ right 
of irrigating his mam lands already men- 
tioned is amply protected, it seems to me 
that a Court has no right of dictating to 
Government in what manner they shall 
carry out the repairs. Nor is the plaintiff 
entitled to insist that the outlet of the re- 
paired tank should be at the exact identical 
spot where it existed before. 

I am not satisfied that this is a case in 
which it is enough to simply declare the 
plaintiff’s right to obtain enough of water 
for irrigating 20 acres of land under Muk- 
kuvanigunta ; I think it is necessary to 
add an injunction to the declaration grant- 
ed by the Subordinate Judge, though I 
cannoL agree with the District Munsif that 
it need be in the very wide terms granted 
by him. I direct the modification of the 
decree of the Subordinate Judge by grant- 
ing, in addition to the declaration given 
by him, an injunction directing the 1st 
defendant to carry out his works in such 
a manner as not to interfere with the usual 
supply of water necessary to irrigate 20 
acres of land belonging to the plaintiff 
under Mukkuvanigunta. 

(7) 2 Ind. Cas, 325; 32 M, 141; 5 M. L, T. 149; 19 M, 
L. J. 13h 
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Each party lo bear its own costs in this 
Court. The order of the Courts below will 
stand. 

V. N. V. 

z. K. Decree modified. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal Mo. 294 op 1924. 
July 11, 1925. 

Present.— Mr. Findlay, OflBcialing J. C. 

Musammat KANKAI— Plaintjff- 
Appkllant 
terstis 

TIKARAM — Defendant— Kespondb.nt. 

Landlord and tenant -Tenancy, benanu, whether 
legal— Holding cultivated by real tenant ■ Benamidar, 
disappearance of — Abandonment— Landlord, whether 
can forfeit tenancy. 

Though a contract of tenancy is a personal one, a 
recorded tenant may hold land benami for some other 
person, and if there are circumstances to show the 
landlord knew that the recorded tenant was merely 
a benamidar, he cannot treat the holding as abandon- 
ed if the benamidar disappears and the land is culti- 
vated by the person for whom he was a benami. [p. 81 , 

^°jApVeal against a decree of the District 
Judge, Bhandara, dated the 7th April 1924, 
in Civil Appeal No. 86 of 1923. 

Mr. J. C. Ghose, for the Appellant. 

Mr, V. D. Kolte, for the Respondent. 

JUDGMENT.— The plaintiff- respond- 
ent Tikararn, the zemindar of Monza Kirna- 
pur (Balaghat), sued the defendant-appel- 
lant Musammat Kankai for her ejectment 
from an occupancy holding situated in 
Mouza Jamrhi, his case being that the 
tenant of the holding in question was one 
Mahipal Lala who had abandoned it in the 
year 1922 23. The Subordinate Judge found 
"that Musammat Kankai had been in pos- 
session of the land but that the Court of 
Wards had made Mahipal Lala tenant 
thereof. Mahipal Lala, however, had never 
cultivatedtheland and in8uitNo.96 (copy of 
judgment being lix. D. 5)Mitsammat Kankai 
had obtained a decree against Mahipal 
Lala to the effect that she was the tenant 
of the land in question. The finding in 
that suit was that Mahipal Lala, when the 
land was brought to sale for arrears of rent, 
had bought it on behalf of the plaintiff and 
that the transaction was, in fact a benami 
•one. The first Court accordingly dismissed 

the suit of the plaintiff. _ . ^ ^ . 

The plaintiff appealed to the Court of 


the District Judge, Bhandara, who reversed 
the judgment and decree of the first Court. 
The learned District Judge gave a definite 
finding to the effect that he had agreed 
with the Judge of the first Court that the 
facts and the cirumstances proved in the 
case clearly showed that the defendant 
was in possession of the land in suit all 
along and that Mahipal Lala, who was her 
former servant, was ^'nominally the record- 
ed tenant of the land.’* The learned Dis- 
trict Judge seems to have been influenced 
by the result of the Suit No. 8 of 1919 
between Mahipal Lala and Bajirao, the son 
of Musammat Kankai. In that suit Bajirao 
had admitted that Mahipal Lala was the 
tenant of the land, but pleaded that he had 
obtained a lease thereof for an indefinite 
period. The Additional Subordinate Judge, 
who had dealt with this case, held that 
there had been a lease for one year only 
and accordingly passed a decree in favour 
of Mahipal Lala. 

In the peculiar circumstances of this 
case I do not think much significance can 
be attached to the admission then made by 
Bajirao that Mahipal Lala was the tenant 
of the holding. That admission certainly 
cannot bind the present appellant Musam- 
mat Kankai. The judgment in Suit No. 96 
of 1921 (Ex. D. 5), it is needless to say^ is 
not res judicata in the present case, but it 
is nevertheless of great importance. That 
suit was allowed to proceed ex parte by the 
then defendant Mahipal Lala and prima 
facie satisfactory evidence was given to the 
effect that Musammat Kankai and not 
Mahipal Lala was the real tenant of the land 
in question. It is true that in the present 
case the defendant-appellant was foolish or 
ill-advised enough to offer a stupid plea to 
the effect that Mahipal Lala had obtained 
a lease of the land fraudulently. But it 
seems to me perfectly clear on the finding, 
not only of the first Court but also of the 
lower Appellate Court, that Mahipal Lala 
was, in fact, holding the land benami on 
account of the present defendant-appellant. 
The learned District Judge himself remark- 
ed as follows : — 

“Although there is nothing to show who 
actually paid rent for the holding, I agree 
with the learned Subordinate Judge in 
holding that the facts and the circumstances 
proved in the case clearly show that the 
defendant-respondent was in possession of 
the land in suit all along and that Mahipal 
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Lala who was her former servant was nomi- him to sue."; c/. b\so Petherpe7*mal Chet- 


hally the recorded tenant of the land/' 

In spite of this finding the learned Dis- 
trict Judge went on to hold that there was 
no evidence to show that MusammatKanksLi 
was ever the real tenant of the land. It 


ty V. Mvniandy Serial (3). 

In the present case it seems to me that 
it is, in reality, the plaintiff-respondent who 
has attempted to obtain an unfair iuhantage 
out of the benami transaction. Mahipal 


iandit easy, to, understand on the findings 
91 the^ learned District Judge who was the 
tenant, because he has already held in 
Kis |ud^ment that Mahipal Lala was only 
the nominal tenant, by which, it must be 
presumed, he meant that Mahipal Lala was 
holdi 11 g the tenancy benami on account of 
Musammat . Kankai. On the view taken by 
the District Judge, however, he came to 
the conclusion that tenancy being a personal 
contract and no such contract having exist- 
ed between Uusammat Kankai and the 
landlord, the latter was entitled entirely to 
disregard her and to accept Mahipal Lala’s 
implied surrender of the land. 

For my own part, in the present case it 
seems to me that one cannot overlook the 
significance of the and decree in 

Suit No. 96 of JO’Jl D.-5 and D.-6), 

which definitely settle^ ^ that Musammat 
Kankai as against Mahipal Lala W’as the 
tenant of the land in question. In Kutha- 
Rdjali v. Secretary of State for 
Iplia (1). Ayyar and Wallis, JJ., remarked 

follows : — 

“The leidirii? authority opposed to this 
vi^w Js Nand Kishore Lai v. Ahmad Ata 
(2j. The decision in that case tliat^ a be- 
namidar iS entitled to sue for land in his 
own name is based on the view that the 
legal estate is vested in him. Where the 
legal estate is vested in the benamidar^ ho 
is in fact a trustee and as such entitled to 
sue, but we do not think that the effect of 
a i)urchase of land bewami according to 
the practice in this country is in all cases 
to vest the legal estate in the benamidar 
dhd constitute him a trustee. For instance 
where, as often happens, land is purchased 
beriami lii the name of an infant son. it 
seems impossible to hold that the land is 
Vested in him, as trustee. In the present 
it is found that the benamidar was a 
peori in the service of the real purchaser, 
and We do not think that the mere fact 
that hi bid at the auction, and that the 
grant was thade by Government in his 
name madb hfm a trustee sb as to entitle 
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Lala has disappeared and knowing all 
these circumstances the plaintiff disturbed 
the long continued possession of Musammat 
Kankai or of her son on her behalf. A 
somewhat similar case is that in Radha 
Bullub Gossain v. Kishen Gobind Gossain 
(4) and in the present case it seems to me 
that the real tenant of the land is undoubt- 
edly Musammat Kankai and that she was 
not liable to ejectment. It is true that the 
contract of tenancy is a personal one : c/. 
Sarjerao v. Tukaram (5) and Saiyad Noor 
V. Ramji Patil ^6), but in the present case 
Mahipal Lala seems to have been nothing 
more than an alias for Musammat Kankai. 

Nor can it be argued with any degree 
of plausibility that the landlord w^as un- 
aware of the real position. The defendant 
and plaintiff are related. The plaintiff 
lives close by the village in question and 
must have seen 'Bajirao cultivating the 
greater part of the land for many years, 
in other words he must have been perfectly 
aware of the benami nature of the transac- 
tion so far as the formal entry of Mahipal 
Lala as tenant is concerned. It seems to 
me, in the circumstances, therefore, quiU 
unreasonable to urge that Mahipal Lala 
having disappeared the plaintiff- respondent 
was entitled to eject Musammat Kankai 
from the land. It is absurd to suppose that 
the plaintiff was not aware of the result of 
Suit No. 96 of 1921 already referred to. 

For these reasons I am of opinion 
that Kankai w^as the real tenant 

of the land and that the landlord must 
have been well aware of the benami •trans- 
action under which Mahipal Lala's name 
was inserted as nominal tenant instead of 
the name of Musammat Kankai, and further 
it seems to me that it would be contrary 
to both law and equity to allow the landlord 
now to take advantage of this benami trans- 
action in the way he desires to do. 1 

The .*■: a*: I decree of the firel; 

Court w:!: ae-:v r be restored and thoto 


(Z) 35 C, 551 at p. 558; 12 C. W N 562; 5 A. 

290; 7 C.L. J. 528; 11 Bur. L. R. 108; 10 Bom. 

590; 18 M. L. J. 277; 4 M. L. T 12; 4 L. B. R. 26Cj^ 
LA, 98 (P. G).* 

(4^ 9 W. R. 71. 

(5) 46 Jnd, Cas. 244: 14 N. L. R, 107. xxdq 

(6) 12 C. E L R, 158. 
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of -the lower Appellate Court will be revers- plaintiff No. 1 succeeding in part or in 
ed and a decree will issue dismissing the whole. We shall decree the claim of the 
plaintiff a suit. The plaintiff-respondent plaintiff No. 1 in part. So far, therefore, as 
will bear the defendant-appellants’ costs in the lowei Court has dismissed the claim of 
all three Courts. plaintiff' No. 2 that decision must be up- 

Decree reversed, held and her appeal dismissed. The case 
set up for plaintiff No. 1, that is the daughter, 
is that by a custom in the family of the de- 
ceased the daughter succeeds to her father’s 


OUDH CHIEF COURT. 

First Civil Appeal No. 17 of 1924. 
November 24, 1925. 

Present;— Mr. Justice Ashworth and 
Mr. Justice Raza. 

Musammat KANIZA and others — 
Plaintiffs— Appellants 
versus 

HASAN AHMAD KHAN and others— 
Defendants — Respondents. 

Muhammadan Law — Marriage with loifes sister ~ - 
Issue, whether legiUmate-^hild born six months after 
fasitl marriage — Presumption of legitimacy — J^]vidence 
Act (/ of W(2), s. 112, application of. 

Muhammadan Law does not place union " 

Law does, in two categories, valid and . . , . 

in tliiee catagories of void ab inilio (batii) forbidden 
but not entiiely void if consummated (fasid), and 
lastly valid, [p. 83, col 1 J 

Under the Muhammadan Law, the marriage of a 
man to a sister of his existing wife, is fasid but not 
haul. Such a marriage, though invalid for certain 
purposes, is valid for the purpose of legitimatizing 
the issue, [p. 82, col 2.J 

Tajbi Abalal v. Mowlakhan Alikhan, 29 Ind Gas 
603, 41 B. 485, 19 Bom. L. R, 300, followed. 

Aiztmnissa Khatoon v Karimunnissa Khatoon, 23 0. 
130, 12 Ind. Dec. (n. s) 87, dissented from. 

Under the presumption of Muhammadan Law, in 
the case of a fasid marriage, a child born on the 
expiry of six months of cupula is to bo regarded as 
legitimate, [p 84, col. 1.] 

vSection 112 of the Evidence Act cannot be held 
applicable to marriages under the ^Muhammadan Law. 
At any rate the section cannot have any application 
to a fasid marriage under that law. [p 83, col. 2.J 

First appeal from the judgment and 
decree of the Subordinate Judge, (Jonda, 
dated the 2 1th of November 1923. 

Messrs. M. Wasim and Mahomed Ayuby 
for the Appellants. 

Messrs. Naimullah and Niamatullaliy for 
the Respondents. 

JUDGMENT* — This first appeal is a 
plaintiff s appeal. It arises out of a suit 
brought by Musammat Kaniza alleged 
daughter and Musammat Chinka alleged 
widow of one Abdul Sattar Khan against 
Abdul Razzak Khan nephew of the deceas- 
ed. The parties are Sunnis (Hanafis), The 
plaint only set up any title on behalf of 
plaintiff. No. 2 in, default of the claim of 


estate to the exclusion of any collateral, 
and alternatively that in the absence of any 
such custom under ordinary Muhammadan 
Law the daughter is entitled to succeed to 
a moiety as against the nephew. The lower 
Court dismissed the plaintiff’s suit on the 
ground that her mother was not the legally 
wedded wife of the deceased, and that the 
plaintiff although a daugther of the deceas- 
ed was illegitimate. It also held that there 
was not evidence to support the allegation 
of the custom set up. 

It is common ground that the deceased 
was married to Musammat Mehrbibi the 
sister of Chinka, the mother of 

the plaintiff No. 1 , and that he contracted 
a second marriage with Musammat Chinka. 
In the lower Court it was maintained 
that the deceased had divorced Musammat 
Mehrbibi before he married Musammat 
Chinka, but this plea was rejected by the 
lower Court and the finding to this effect 
is not impugned in this appeal. It was 
urged, however, and is urged in this appeal, 
that notwithstanding that the deceased 
married Musammat Chinka without first 
divorcing her sister the plaintiff under s. 112 
of the Evidence Act and under Muhammadan 
Law is to be regarded as a legitimate 
daughter. 8 ection 5 ll 2 of the Evidence Act 
provides that 

“ Any person born during the continu- 
ance of a valid marriage between his (or her) 
mother and any man... shall be conclusive 
proof that he or she is the legitimate son 
or daughter of that man, unless it can be 
shown that the parties to the marriage had 
no access to each other at any time when he 
or she could have been begotten.” 

For ilie respondent it is urged that under 
Muhammadan Law the marriage of a man to 
a sister of hisexisting wife is invalid. For the 
appellants it is urged that such a marriage, 
though invalid for certain purposes is valid 
under Muhammadan Law for the purpose of 
Icgitirnati/.ing the issue. Inthecaseof AtJjun- 
nissa Khatoon v. Karimunnissa Khatoon 
( 1 ) it was held by a Bench of the Calcutta 

(1) 23 0. 130; 18 lad. Dec. (n, e.) 87, 
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High Court that under the Muhammadan 
Law marriage with the sister of a wife 
who is legally married is void, and that 
the children of such irariijiirc are illegi- 
timate and cannot inherit. This decision 
was considered and dissented from hy 
a Bench of the Bombay High Court, Tajbi 
Abalal v. Mowla Khan Alilchau (2) It was 
there held that, Muhammadan Law does not 
place unions as English Law does in two 
categories, valid, and invalid, but in three 
catagories of void ab initio {baiil} fobidden 
but not entirely void if consummated ifasid] 
and lastly valid. The Calcutta ruling was 
considered in Oh. VII of VoL II of Ameer Ali's 
Muhammadan Law, 4th Edition, and reasons 
were set forth at length for holding that the 
decision of the Calcutta High Court was 
wrong. The Bombay ruling agrees wdth Mr. 
Ameer Ali. The Calcutta ruling is also held 
to be incorrect by Mr. Tyabji on page 162 
of the 2nd Edition of his Principles of 
Muhammadan Law. The effect of the Bombay 
ruling is succinctly expressed by Mr. Ameer 
Ali in the following words : 

“There is a great difference between a 
marriage which is void ab initio (hatil) and 
one which is invalid (fasid). If a man were 
to contract a marriage with a woman related 
to him within the prohibited degrees, the 
marriage would be void ab initio. Under 
the Hanafl Law, the children of such an 
union would not have the status of legitimacy 
unless the man was wholly unaware of the 
relationship or he was the subject of ghuruv 
or deception. For example, if a man were 
to marry a woman related to him within 
the prohibited degrees, on the representa- 
tion that she was not so related, and the 
marriage was consummated, the issue of such 
an union would be legitimate. 

“But it is different in the case of an invalid 
marriage. An invalid marriage is one where 
the parties do not labour under an inher- 
ent incapacity or absolute bar or where the 
disability is such as can be removed at any 
time. The issue of such unions are legiti- 
mate. 

‘“An invalid marriage' says the fatawai 
alamgiH is like a valid marriage in some 
of its effects, ofte of which is the establish- 
ment of parentage." 

“In these cases the six months will run 
from a copnla and not from marriage." 

The last line of this passage refers to the 
rule of Muhammadan Law that a child born 

(2) 39 Ind, Oas. 60S; 41 B. 485; 19 Bom, L, K 300. 


after the lapse of six months from marriage, 
or in the case of a fasid marriage, from 
copula, will be deemed legitimate even 
though conception may have taken place 
before marriage. We are not disposed to 
re*hearse again the arguments respectively 
in favour of the divergent views of the 
Calcutta and Bombay High Courts. We con- 
sider that the argument set up by the 
Bombay High Court and by the authorities 
quoted against the Calcutta view, hold the 
field and that the Bombay ruling should bo 
followed supported as it is by the views of 
the eminent authorities mentioned. 

We may now consider the application of 
of 8. i\2 of the Evidence Act In the case of 
Hajira Khatun v. Amina Khatiin (3), Mr, 
Justice Daniels expressed the opinion that 
8. 112 was applicable to Muhammadans. 
The cent 1 ary view was taken by Mr. Stan- 
yon in a case of the Nagpur Judicial Com- 
missioner’s Court, Zakirali v. Sograbi (4), 
Here it is contended that s. 1 12 is applicable, 
and that “valid" in that case means any 
marriage which is not batil or void ab initio. 
We are of the opinion that s, 112 of the 
Evidence Act cannot be applicable in any 
way to a marriage which according to the 
Bombay ruling mentioned above is neither 
void ab initio {batil) nor absolutely void but 
is fasid, i. c., irregular, inasmuch as s. 112 is 
based on a division of marriages merely into 
two catagories, and cannot be applicable to 
Muhammadan Law which according to the 
Bombay ruling divides marriages into three 
catagories In any case we hold that if s 112 
can be held applicable, then we should have 
to couvstrue the word “valid" in the section 
as “flawless" so that the presumption would 
not apply to fasid marriages. 

The lower Court follow^ed the Bombay 
ruling as we propose to do and not the 
Calcutta ruling, but it held that the plaintiff 
No. 1 was born before the expiration of six 
months from the marriage of the deceased 
to hr r mother, and that, therefore, she could 
not be held to be the daughter of Musam- 
mat Chinka Neither in that Court nor in 
this Court does it appear to have been urged 
that even if she could be held to be the 
daughter of M iisammat Mehrbibi it would not 
be sufficient for her claim to the property, and 
so it is unnecessary for us to consider this 
pointof view. Five witnesses for the plaintiff 
deposed that the plaintiff Np, 1 was born in 
Baisak, that is April-May of the year 1908. 

(3) 73 Ind. Cas. 98.3; ^1923) A. I. R. (A.) 570. 

(4) 43 Ind. Cas. 683; 15 N. L. R, 1, 
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This evidence was not impugned by cross- 
examinatioB, but the lower Court disbeliev- 
ed it in the face of an admission by Musam- 
mat Ohinka made in former criminal pro- 
ceedings. These proceedings were brought 
by Abdul Sattar against his nephew under 
s. 498 of the Indian Penal Code by way of 
prosecution of that nephew for his having 
eloped with Musammat Mehrbibi, Musam^ 
mat Chinka was examined in that case and 
deposed as follows : — 

cannot count. Four months ago I gave 
birth to a daughter. Ten months ago I was 
married to Abdul Sattar. I do not know 
the month that the daughter was born." 

Nqw this evidence would make the plaint- 
iff No. Ts birth to have occurred in Sep- 
tember or October, that is to say within six 
months of Abdul Battar s marriage with her 
mother. An additional reason for the Sub- 
ordinate Judge rejecting the evidence of 
the five witnesses for the plaintiff was that 
their evidence was clearly false evidence 
BO far as they asserted the fact of a divorce 
between Abdul Sattar Khan and Musammat 
Mehrbibi. . We are not disposed to agree 
with the lower (-ourt on this finding. It 
may be mentioned that the Subordinate 
Judge who wrote the judgment appealed 
against was not the Judge who heard the 
evidence. We are, therefore, in as good a 
position as he was to express an opinion 
on the veracity of the witnesses. The state- 
ment of Musammat Chinka in the criminal 
proceedings cannot be regarded as an ad- 
mission. She has not the status of a plaint- 
iff in the case, and her statement cannot 
bind her daughter as an admission. The 
only way in which that statement was ad- 
missible in evidence was as rebutting 
Musammat Chinka’s evidence in this case. 
We are prepared to exclude her evidence, but 
there still remains the evidence of the five 
witnesses for the plaintiff. No attempt was 
made as already remarked, to impugn this 
evidence by cross-examination. It may be 
that these witnesses gave false evidence in 
support of the divorce of Mehr- 

bibi, But as the case stands we think that 
their evidence must be accepted as to the 
month of birth of the plaintiff No. 1. Accord- 
ingly our finding is that the plaintiff No. I’s 
legitimacy must be held to be proved under 
the presumption of Muhammadan Law that 
in the case of a false marriage a child bom 
cn the expiry of six months of copula is to 
hi regarded as legitimate. 

W© now come to the question of the 


custom. The wajih-ularz provides that a son 
and daughter will share equally. There is 
no specific provision that a daughter in the 
absence of a son will exclude a collateral, 
but it is urged that this must be. inferred 
from the fact that a daughter shares with a 
son to the exclusion of collaterals^ .We 
agree with the lower Court that the in- 
ference would be a dangerous one. It may 
well be that there is a custom to. give a 
daughter a half share with her brother* but 
it does not follow that the daughter 
should have the whole inheritance in the 
absence of a .brother. Under .ordinary 
Muhammadan Law she, will be entitled, to 
one half as against a collateral. She will 
not, therefore, be in a worse position than 
that if she had a brother. We do not think 
it safe to infer that she should be in a better 
position. 

We agree with the lower Court that the 
plaintiff No. I has failed to prove the custom 
set up by her. We also find nothing in the 
wajib-ul-arz that would support the plea of 
plaintiff No. 2 that a widow without children, 
1 c , legitimate children, will have prefer- 
ence to a collateral, a point w^icH wa8 
remarked above, would only arise , if the 
plaintiff No. I’s claim were to be ejected in 
foto. In consequence of the abpve findings 
we dismiss the appeal of plaixitiff No. 2 v^ith 
costs. We allow the appeal of v lain tiff N'd. I 
in part and direct a decree to be diavui uji 
securing the plaintiff No. 1 a half shafe iii 
the property in suit. The plaintiff No, 1 
is awarded half costs in both Courts, in- 
asmuch as her claim has been allowed for 
half the property. 

It may be remarked that before argu^ 
mentsinthis appeal the plaintilT.-^ Nos 1 and 2 
had arrived at a cciiipic jnito with defendant 
No. 1, one of the ini:e [icrsons substituted 
for the original dc^fcnclant Abdul Bazzak, 
who died before ihe hearing of this, appeal, 
whereby the defendant No. 1 agreed that 
the plaintiffs Nos. 1 and 2 should get a decree 
for one-third of the 8- annas share of Abdnl 
Bazzak. On our finding the plaintiff No. 2 
is entitled to nothing, and the plaintiff 
No. 1 is entitled to one-half of the 
share as against all the defendants. . We 
ate unable in our decree to give any Effect 
to this compromise. The compromise staus 
that the defendant No; 1 wits ehtitlec} uhdey 
a deed of gift to on^-tHird of the property 
Abdul Raz?iak,,bpt.we dp npt know whether 
the other defendants would admit this. In 
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^ny (j^^e under our finding the plaintiff 
Wo. 1 gets ppe iialf of the property of Abdul 
which is more than one- third. 8he 
panaql;, jtherefore, suffer from our disregard- 
ing tne compromise. On the other hand 
the defendant No. 1 has given up all that he 
eiys that hp is entitled to. He, therefore, 
canpQt* QOfnpIain of the decree. 

Appeal allowed. 


Madras high court. 

jUiVil Appeal No. 184 of 1924. 

September 24, 1925. 

Present Justice Phillips and 

Mr. Justice Ramesam. 

IMANI SATYANARAYANA and 
OTHERS — Defendants Nos. 2 to 5 — 
Appellants 
versus 

DEiYARANONDA SATYANARAYANA 
MUpTJB AND another — Plaintiff 
ANf) Defendant No. 1 — RESPONOBNTi. 

Hindu La u;— Debt, antectdent—Mortgage^debt of 
ather-- Personal liability haired— Sons, whether 
ound. 

Any prior mortgage-debt due by a Hindu father is 
valid and binding on the sons as on antecedent debt 
whether' the personal liability of the father is or is not 
barred. 

‘ Gauri Shanker Singh v Sheo Nandan Misra, 78 Tnd. 
Oas. ?ll; ie A.'384r 22 A. L. J 369; (192^ A. I R (A) 
543; L. R. 5 A. 30^ Ciiv,, followed 

[r>r*uji*n Chetty y. Mutku Koundan, 52 Ind Gas. 
52), 12 V. 7li; 9 L. VV 565; (1919) M W. N. 409, 37 M. 
Lr. J. 160; 26 M. Lr. T. 96, relied on. 

Appeal against a decree of the Court of 
the kSubordinate Judge, Kistna at Ellore, 
dated the 13th December 1923, in O. S. No. 
93 of 1922. 

Messrs. A. Krishaswamy Iyer and V, 
Gouindarajachari, for the. Appellants. 

Mr. N. Rama Rao, for the Respondents. 

JUDGMENT,— This is an appeal 
against a decree on a mortgage executed by 
the first defendant, father of defendants 
Nos. 2 to 5. The mortgage was executed 
in order to discharge a prior iiioiliiage-deed 
executed by the first defenJaai in 1900, 
Ex. B, the suit mortgage, being Ex. A, 
dxted 10:h October 1915. The Subordi- 
nate Judge has given a decree, holding 
that the mortgage, having been executed 
to discharge an antecedent debt of the 
father, is binding upon the sons* shares, 
and he relies on the Fall Bench decision of 
this Court in Arumugam CheUy v. Muthu 
Koundan (Ij. 

(1) 51 lal Osa. S25; 42 M. 711: 9 L. W. 585; (1919) 
Jl. fr, W. 3/ K. U J. 166; 26 « L. T. 96. 


For the appellants it is contended tla, 
the decision is not applicable, because ;n 
the present case a portion of the previous 
debt coujd only be enforced as a mortgage 
debt and not as a personal debt of the 
father. This question has not been con- 
sidered in the lower Court and it is not at all 
clear whether the personal liability is barred 
or not in respect of the first three instal- 
ments. Whether it is barred or not, how- 
ever, the case can be disposed of on another 
ir- : T' ’ as definitely been held in 
G ■ . Sivgh Sheo Nandan Misra 

(2), that a ' whether the 

personal liability is barren or not, is an 
antecedent debt binding on the sons’ 
shares. This same principle has been 
adopted in Arumugam Chetty v. Muthu- 
Koundan (1), and although it maybe said 
that in that case the personal liability had 
not been barred and that, therefore, the de- 
cision is not strictly in point, yet in view 
of the form of the questions propounded 
by the Referring Bench it is clear from the 
judgment that the first of the questions was 
dealt with as a general question, and in. 
effect the decision of the Full Bench is that 
any prior morf gage-debt due by the father 
is valid as an antecedent debt, and this 
decision is not qualified by any expression 
of opinion that the mortgage-debt must 
also be enforceable as a personal liability. 

We, therefore, follow jthese two cases and 
dismiss the appeal with costs. 

Time for redemption is extended to l;hre^ 
months from this date. 

V. N. V. Appeal dismissed- 

N. H. 

(2) rs Ind. Gas 911; 46 A. 384; 22 A. L. J. 360, (1924) 
A. I R. (A.) 543; L. R. 5 A. 306 Civ. 


PRIVY COUNCIL. 

Consolidated Appeals from the JIadeAwS 
High Court. 

April 2, 1925. 

Present : — Lord Shaw, Lord Carsem, Lord 
Blanesburgh, Sir John Edge am Mr. 
A.meer All * 

VAlTHIALJNQA MUDALTAR and others 
— Appellants 
versus 

SRIRANQATH ANNI and otsbrs 
— Respondents. 

Hindu Law— Widow, position of —Decide oHained 
against widow, whether binding on reversioners — 
Adverse possession against widow, whether adverse to 
reversioner — Limitation Act {IX of ]87l)^Sch,Hf Art- 
J£9f application of. 
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A Hindu widow in posflession of the estate of her 
deobased husband represents the estate in suits 
brought by licr or against her for possession of the 
( estate or part of it, and she and the reversioners 
are equally bound by any final decree which a Court 
makes in sucli a suit provided tha< the suit was fought 
out according to law and was not collusive or fraudu- 
ent. [p. 88, col. 1.] 

Article 129 of ISch. II to the Limitation Act of 1871 
applied to all suits in which the plaintiff could not 
succeed without displacing an apparent adoption by 
virtue of which the defendant was in possession and 
where, before the repeal of that Act, the dofeiidaut s 
title had, owing to the afflux of time, become unassail- 
able, the repeal of that Act would not revive the right 
of any reversioner to the estate to question the validity 
of the adoption under ^which the defendant claimed, 
[p. 93, col. 1.] 

Semble . — A Hindu widow fully represents the estate 
of her deceased husband and adverse possession which 
bars her bars the heirs after her. [p. 88, col 2 ] 

Consolidated appeals from a decree of 
the Madras High Court (Sir John Wallis, 
Kt., Chief Justice, and Mr. Justice Burn), 
dated the 15th November 1916, printed as 41 
Ind. Gas. 546, modifying that of the Subor- 
dinate Judge, Negapatam, dated the 4th 
September 1908, inO. S. No. 26 of 1905. 

Sir G. Lowndes, K C., Messrs. W. Waliach 
and Af. R. R. Pillai, for Vaitliialinga Muda- 
liar and others. 

Mr. J. M. Parekh, for Srirangath Anni 
and others. 

Messrs. L. De Gruyther, K. C., and K. V. 
L. Narasimham, for Somasundaram Chet- 
tiar and A. Rangasami Chettiar. 

JUDGMENT. 

Sip John Edge. — These are nine con- 
solidated appeals from a decree, dated the 
15th November, 1916, of the High Court at 
Madras, vrhich varied a decree, dated the 
1th September, 1908, of the Subordinate 
Judge of Nagapatam. 


The suit in which these appeals have 
arisen was brought in the Court of the Sub- 
ordinate Judge on the 2nd July, 1905, by 
three plaintiffs, who were reversioners of 
Arunachala Mudaliar, against thirty-eight 
defendants for the possession of lands which 
w'ere alleged by the plaintiffs to be lands of 
the Kulikara estate in the District of 
Tanjore and for mesne profits. The title 
of the plaintiffs to sue was denied by the 
defendants on various grounds, of which 
those w’hich are now important and have 
to be considered are whether the suit was 
not barred by the result of a litigation 
which began in 1887 and ended with a 
final decree in 1892, and whether the suit 
was not otherwise barred by the law of 
limitation. 

The Kulikara estate admittedly belonged 
to Arunachala when he died in 1849 He 
Avas then about 22 years of age. The 
family to which he belonged were Hindus 
of the Sudra caste He had been adopt- 
ed by Vithialinga Mudaliar, a relation, 
Avho was descended from an ancestor from 
whom Aninachala also was descended. 
The plaintiffs are the three sons of Chok- 
kappa Mudaliar, who was the youngest of 
three brothers by birth, that is, natural 
brothers, of Arunachala. Arunachala died 
childless, leaving a widow, Chokkammal, who 
died on the 25th December, 1902, within 
12 years before this suit was instituted. 
She was a defendant to the suit with which 
the litigation of 1887 commenced. It will be 
necesspy to refer at some length to that 
litigation. The following pedigree will 
shoAv Arunachala and his natural brothers 
and, some other persons: — 


Arunachala, 
died ill 1849, 
leaving a widow, 
Chokkammal, who 
died 25th December 
1902, 


Kalianasnndaia, 
difid in 1860* or 
1867 


AlaguBundara, 
adopted by v 

Chokkammal, validity 
of adoption disputed, died in 
1864, leaving a widow, Murugathal, 
4th defendant, who adopted 
Thiagaraja, who died in 1881, 
leaving a widow, who died in U82. 


rii. kivapj 'I. 
who aied in IclH 


Bavakrishnasami, 
an ascetic, died 12th 
October 1903, leaving a 
widow, Srirangath, 1st 
defendant. 


Thiagaraja, 

adopted by Murugathal, 
validity of adoption 
disputed. 


I ~ 

eon, 

let plaintiff. 


son, 

2nd plaintiff 


I 

eon, 

3rd plaintiff. 



Ind defendant, 3rd defendant, 

a daughter. a daughter, 



(.92 I. 0. 1926J 

Arunachala, as whose reversioners the 
plaintiffs cluiiu to be, had before his death 
directed his wife Chokkammal to adopt as 
a son to him his natural brother Alagusun- 
dara. In i8t52 Chokkammal did as a fact 
adopt Alagusundara as a son to her late 
husband Alagusundara was a younger 
natural brother of Arunachala, and at the 
time of the adoption there was no one living 
who could give him in adoption. As a 
matter of Hindu Law the adoption was 
invalid. 

In 1862 Chokkammal, having adopted 
Alagusundara, put him in possession of the 
immoveable property now in question, re- 
serving to herself for her maintenance 
some of the immoveable property to which 
she was entitled as the widow of Aruna- 
chala. With the property wliich she reserv- 
ed for her maintenance this suit is not con- 
cerned. There can be no doubt that in 
1862 Chokkammal did put Alagusundara 
in possession of the property now in ques- 
tion. In March, 1862, she presented an 
undated petition to the Tahsildar of 
Nannilam, the Revenue Officer, in which 
she stated that, with the consent of her 
husband, she had adopted Alagusundara, 
his natural younger brother, and, with the 
exception of certain villages which she 
named, she had made him proprietor of all 
the land and other properties, etc., stand- 
ing in her name, and prayed that, with the 
exception of the three villages, “the miras" 
(ownership) might be transferred tu him 
and all the sircir proceedings might be 
passed in his name. 

Alagusundara continued to be in posses- 
sion of the property of which Chokkammal 
had put him in possession in 1862 until he 
died in 1864, and had dealt with the pro- 
perty which had been transferred to him as 
an absolute owner would have done.^ Upon 
his death in 1864 his elder brother Kaliana- 
sundara, on the 18th July, 1864, presented 
a deed of consent to the Tahsildar of 
Nannilam praying for the transfer to the 
name of Thiagaraja of the property which 
stood in the name of Ahur':-'::! i iri. and the 
miras was transferred to him. Tniagaraja 
was by birth a son of Kalianasundara and 
had been adopted by A! ii* . hi’ i He 
was in 1864 about two years of age. 

From the 18th July, 1864, Kalianasundara, 
until he died in September, 1876, was 
referred to in all documents relating to the 
property as the guardian of Thiagaraja, who 
was in possession of the property in c^ues- 
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tion from 1864 until he died in 1881, and 
during tliat time the management of the 
affairs of the family was carried on solely in 
his name. Upon the death of Thiagaraja 
in 1881 the miras which had stood in his 
name was altered to the name of his widow 
Kamalath, a girl of about 12 years of age, 
who died in 1882. Upon the death of 
Kamalath in 1882, Murugathal, the mother 
by adoption of Thiagaraja, took possession 
of the property in question for a Hindu 
widow’s interest and held it until 1884, 
when Chokkammal forcibly ejected her 
On the 9th February, 1887, ’\I ■ ■' 

brouglit a suit in the Court of tl '> • : 

nate Judge of Negapatam against Chok- 
kammal and others, in which she claimed 
a decree for the possession of the properties 
now in question, alleging in her plaint that 
her husband Alagusundara had been the 
adopted son of Arunachala, and that the 
properties which she claimed belonged to 
him as such adopted son, and had been 
enjoyed by him from 1862 until he died 
in 1864; that after his death her adopted 
son Thiagaraja had enjoyed them until he 
died in 1881, and after him his widow, 
Kamalath, got them according to Hindu 
Law and she died childless in 1882, and 
since her death she, M'irii>r.il!ial. got them 
under Hindu Law and enjoyed them until 
1884, when Chokkammal forcibly took pos- 
session of them and enjoyed them adversely 
to her. Chokkammal in her written state- 
ment in that suit denied Murugathal’s title, 
alleged that she, Chokkammal, had been in 
possession of the property in question for 
38 years from the death of her husband 
Arunachala in 1849, and denied that Alagu- 
sundara had been adopted. Several issues 
were framed by the Subordinate Judge in 
that suit who found that Alagusundara 
w'as adopted as a son to Arunachala in 
1862 by Chokkammal, who had the author- 
ity of her husband to make the adoption, 
that the adoption was invalid according to 
Hindu Law, that 'I'hiagaraja was adopted by 
Murugathal under the auth^ritv of her 
husband, but that the course of conduct of 
Chokkammal and the change of position of 
Alagusundara as the result of his adoption 
made it inequitable to hold that he had not 
title to the property, and that the putting 
him in possession of the propert 3 ' in. ques- 
tion and allowing him to manage it for 
his own purposes substantially operated as 
a gift of the property to him The Subordi- 
nate Judge in that suit also held that 
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Mur,agathars claim of adverse possession 
of the mirds for 12 years was eatablish- 
e(i, and on the 18th December, 1889, he 
gave her a decree for possession of the pro- 
perly which she claimed. From that decree 
of the Subordinate Judge the suit of 1887 
went on appeal by Chokkammal to the High 
Court at Madras. The learned Judges of 
the High Oouft held that Ahigj-c.indaiii's 
adoption was invalid, but l:o]diti« iiiat 
M.nuya'.l.ars claim of adverse possession 
for 12 years was established by their 
decree of the 17lh August, 1892, dismissed 
Chokkammal’s appeal. Chokkammal did 
not appeal from that decree of the High 
Court, and it became final. 

It is necessary to consider what was 
Chokkammal's position as a Hindu widow 
and how far her acts could, according t© 
Hindu Law, bind the reversioners to her 
husband. On Arunachala’s death in 1849 
she became entitled to the full beneficial 
enjoyment of the estate which had been his 
at the time of his death. As Mr. Mayne, 
ip para. 605 of his “Hindu Law and Usage," 
correctly, in their Lordships’ opinion, said: — 

“It was at one time common to speak of 
a widow's e8.tate as being one for life. But 
this is wholly incorrect. It would be just 
as untrue to speak of the estate of a father 
under the Mitakshara Law as being one for 
life. Hindu Law knows nothing of estates 
for life, or in- tail, or in fee. It measures 
estates, not by duration, but by use. The 
restrictions upon the use of an estate in- 
herited by a woman are similar in kind to 
those which limit the powers of a male 
holder, but different in degree.” 

'fhe Hindu widow has not power to make 
a gifi of the estate. Handing over the pos- 
session ojf the esfaje to a son whom she has 
validly adopted to tier deceased husband 
is not piakipga gift of the estate to him, 
Thh estate became his on bis adoption if 
he'wi^ validjy adopted. She has no power 
to sell or assign the estate except for neces- 
sity, so as to bind her husband’s rever- 
sioners after her death. But she reprer ents 
the es^tate in suits brought by her or against 
her for possession of the estate or any part 
of it, apd she and the reversioners are 
equally bound by any final decree which 
a Court makes in such a suit provided that 
the suit was fought out uccoi-.ling to law 
and was not collusive or fraudulent. 

In the suit of 1837, Chokkammal was no 
doubt personally interested to defeat Muru- 
gathal s claim for the possession of lands 
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which had been in her own possession as 
the widow of Arunachala from 1849 pniil 
1862, but although her object in resisting 
Murugathal’s claim was probably a purely 
personal and selfish object, she did, in 
fact and in law in that suit, represent the 
estate as well as her own interests as a 
Hindu widow. The suit of ' 1887 was pot 
a collusive suit ; it was regularly an,d ac- 
cording to due ])iO(:oii;jo id law foughjt out 
in the Court of ' ic •.b'.-rdma;;,* Juog^ pnd 
in the High Court. 

A protracted argument wa^i submitted fo 
the Board on the question whether under 
Hindu Law adverse possessiop against a 
widow in possession of an estate lor a 
Hindu widow’s interest bars the rever- 
sioner. While it is not nec.essary in the 
view which will later be announced by the 
Board on the question of limitation in this 
case to make any formal pronouncem,ent 
upon this point, it may be copvenient to 
say that the authorities referred to were as 
follows : — In Goluehmonee Dabee v. Deguni- 
ber J)ey which was decided in 1852, 
Bir Lawrence Peel, who was the Chief Justice 
of the Supreme Court at Calcutta, said : — 
“ It has been invariably considered for 
many years that the widow ” (spepking of 
the widow as heir) “fully represents ,th,e 
estate, and it is also settled law that adyerse 
possession which bars her bars the heir 
also after her, which would not be the case 
if she were a mere tenant for life, as known 
to the English Law.” [See the reference 
to that case in the judgment of Bir Barnes 
Peacock, C. J., in NobinChnnderChukerb'Utty 
y.I$8ur Chunder Chukerbutty (1). 

Ip Katama Natchier v. Baja of Shiva- 
gunga (2), which was decided by th.e 
in 1863, the Boayd, consisting qf 'KpigJ^'f 
Bruce, L. J., Bir Edward Ryan, arid ■T.urper, 
L. J., the assessQrs being Sir La\vpepca 
Peel and Sir James W. Cohilc, all bfipg 
eminent lawyers, apd tbre.a of them haYipg 
had judicial experience in India, Horq 
Justice Turner delivered the considered 
j.udgment of the Board, and fn ii said, at 
page 603*, as follows : — 

“It seems, however, fo be necessary, ip 
order to determine the piodP in which 
appeal ought to be disposed of, to copsid’er 
the question whether the decree of l$47i if 
it had become final ip Anga Mootoo Hpl' 

(1) 0 W. R. 505 at p- 507; B. L. R Sup. Vol. 1008, 

12 ) 9 M. 1. A. 539; 2 W. R. R. C. 31; i Suth. P. C. J, 
5 ’0, 2 Sar. P. 0. J. 25: 10 R. R. 843. 

'■Page of 9 M. I. A.— [Bi-] ' 
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would have bound those 
claiming the semindqri in succession to her. 
And theijf Lordships are of opinion that, 
unless it could be shown that there had not 
been a faij: trial of the right in that suit- 
or, in other words, unless that decree could 
haye been successfully impeached on some 
special ground, it would have been an 
effectual bar to any new suit in the Zillah 
Court by any person claiming in succession 
to Anga Mootoo Natchier. Fv)r. n.-^-jiningher 
to be' entitled to the zemindari at all, the 
whole estate would for the time be vested 
in her, absolutely for some purposes, though, 
in some respects, for a qualified interest ; 
and until her death it could not be ascer- 
tained who would be entitled to succeed. 
The same principle which has prevailed in 
the Courts of this country as to tenants in 
tail representing the inheritance, would 
seem to apply to the case of a Hindu widow, 
and it is obvious that there would be the 
greatest possible inconvenience in holding 
that the succeeding heirs were not bound 
by a decree fairly and properly obtained 
against the widow.” 

The declaration as to Hindu Law which 
their Lordships have quoted from the con- 
sidered Judgment of the Board, which was 
delivered by Lord Justice Turner in 1863, 
has in the present appeal been objected to 
on the ground that it was obiter. The 
following cases, however, were referred to 
as showing that the doctrine there set forth 
was in accord with the course of judicial 
decisions. 

Their Lordships will first refer to the 
case Nobin Chunder Chuckerbutty v. Issur 
Chnnder Chuckerbutty [\) which came be- 
fore a B'ull Bench of the Calcutta High 
Court, 1867, in which the declaration of the 
Board in the Shivagungas ca.se (2) to which 
their Lordships have referred was accepted 
as a correct statement of the Hindu Law to 
which it related and was applied to the 
case before the Full Bench. The facts of 
the case before the Full Bench are not fully 
stated in the order of reference to the Full 
Bench, but they were as follows : One 
Ramdoollub Chuckerbutty died possessed 
of an estate consisting of lands leaving two 
sons, two daughters and his widow, Dhone 
Mala. The two sons died Without issue in 
the lifetime of the widow, and upon their 
death the widow, Dhone Mala, became 
entitled to the possession of thelrespective 
catatjgs of the sons, but the defendant in 
suit, a stranger, and as a tr6i^asser> 


took possession of the estate more than 
12 years before the suit, and the widow 
never obtained possession. Upon the death 
of the widow, sons of the daughters, who 
were the reversioners to their uncle’s estate, 
brought the suit for possession, which was 
before the Full Bench in second appeal. 
The first Appellate Court had dismissed 
the suit as not brought within time, 
that is, within 12 years from the time 
when the defendant had wrongfully takj?ji 
possession, and the question before the 
Full Bench was whether the suit was barred 
by limitation or whether the reversioners 
could sue upon the death of the widow, 
Dhone Mala. The Full Bench held that 
the cause of action arose when the defend- 
ant had taken possession and that the suit 
was time-barred. 'J'he Full Bench was an 
exceptionally strong Bench of Judges, who 
had much experience in cases involving 
considerations of Hindu Law. Their Lord- 
ships will give extracts from the judgments 
which were delivered in the Full Bench, as 
those judgments appear to their Lordships 
to confirm the declaration as to Hindu 
Law which they have quoted from the judg- 
ment of the Board in the Shivaguiiga^s casc(2) 
and to have a direct bearing on the appeal 
before the Board, and aVe very instructive. 

in delivering his judgment in that Full 
Bench case, with which Seton-Kan*; J., con- 
curred, Sir Barnes Peacock, 0. J., after 
referring to Sir Lawrence Peel’s judgment 
already mentioned, said : 

“ It was also held by the Privy jOo.uncil in 
the Shivagunga's case (2) that in the absence 
of fraud or collusion, a decision against a 
widow, with regard to her deceased hus- 
band’s estate, would be binding upon the 
reversionary heirs. ... If the female 
heir in the present case had sued the wrong 
doer, and, without fraud or collusion, had 
failed to make out her case to turn him 
out of possession, the reversionary heirs 
would have been bound by the decision. I 
am assuming that they are not claiming 
through the female heir.” 

Farther on Sir Barnes Peacock, said : 

“It is said that the reversionary heirs 
could not sue (for possession) during the 
lifetime of the widow, and that, therefore, 
they ought not to be barred by any adverse 
holding against the widow at a time when 
they could’ hot sue. But when look at 
the widow as a representative, and see that 
the reversionary heirs are bound by decrees 
relating to her husband's estate which are 



do 
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obtained against her without fraud or 
collusion, we are of opinion, that they are 
also bound by limitation, by which she, 
without fraud or collusion, is barred.” 

Jackson, J., in his judgment, said : 

“1 entirely concur in the opinion of the 
Chief Justice that the plaintiff (the rever- 
sionary heir) was barred in the present 
case. ... It has been distinctly held by 
the Privy Council in the Shivagunga's case{2) 
that a decision fairly arrived at without 
fraud or collusion in the presence of a 
Hindu widow in possession of the estate 
will bind reversionary heirs. That being 
so decided, it appears to me impossible to 
escape the conclusion that an adverse pos- 
session which barred the widow will also 
bar the heirs, and in that opinion we are 
fully and strongly supported by the deci- 
sions of the late Supreme Court in the case 
to which his Lordship the Chief Justice 
has referred.” 

Phear, J., in his judgment, said: 

“ I too desire to avoid pledging myself to 
all the illustrations which have fallen from 
the Chief Justice; but with this exception, 
I concur entirely in the reasoning which 
he has given in support of his conclusions, 
and I concur also in the remarks which 
have been made by Mr. Justice Jackson. 
I will add that it seems to me that, when 
a reversionary (Hindu) heir succeeds to 
the property of his ancestor on the death 
of an intervening female heir, he takes 
substantially the same proprietary right as 
she enjoyed, and no more, though, doubtless, 
she was fettered in a way that he is not, 
with regard to the dealings with the pro- 
perty, viz., her alienations are often liable to 
be avoided by him when he succeeds to the 
right of succession.” 

Macpherson, J., in his judgment, said : 

” I also concur in the proposed answer. 
But a very great difference exists between 
the case immediately before us, and the 
case in which a mother (or other Hindu fe- 
male having an estate similar to that of a 
childless widow) has herself alienated pro- 
perty belonging to the estate which she 
has taken as heiress, without sufficient 
reason for making such alienation. In the 
latter case, the alienation is good as against 
her, and so far as her own life-interest is 
concerned. Therefore, in fact, no cause of 
action necessarily arises at all with respect 
to her alienation so long as she lives. The 
cause of action does not arise until her 
death, when the reversioner's cause of 


action for the first time accrues. In the 
case before us, the property having never 
reached the hands of the mother (the Hindu 
widow) at all, having been throughout held 
adversely to her, the cause of action (of the 
reversioner) accrued in the mother’s life- 
time, and, therefore, a suit to recover pos- 
sesion, by whomsoever it may be brought, 
is barred, unless instituted within 12 
years from the commencement of the ad- 
verse possession.” 

In Aumirtolall Bose v, Rajoneekant Mitter 
(3), the decision of the Full Bench at 
Calcutta in Nobin Ghiinder Chuckerbutty 
V. Issur ChiLuder Chuckerbutty (1) was 
cited in argument, and Sir Barnes Peacock, 
in delivering the j udgment of the Board, 
affirmed that decision. 

In Jugul Kishore v. Jotindro Mohun 
Tagore (4), which was before the Board in 
1884, where a Hindu widow’s right, title 
and interest in property had been sold in 
execution of a money decree, the Board, 
without a suggestion of dissent from the 
ruling, said, a't page 73*. ” It was held in 
the Shivagung^s case (2) that although a 
widow has for some purposes only a partial 
interest, she has for other purposes the 
whole estate vested in her ; and that in a 
suit against a widow in respect of the estate 
the decision is binding upon the rever- 
sionary heir.” ” The Board also said: 

“If the suit is simply for a personal 
claim against the widow, then merely the 
widow’s qualified interest is sold (in execu- 
tion of the decree) and the reversionary 
interest is not bound by it (the sale). If, 
on the other hand, the suit is against the 
widow in respect of the estate, or for a 
cause which is not a mere personal cause of 
action against the widow, then the whole 
estate passes,” 

In Pertabnarain Singh v. Trilokinath 
Singh (5) which was before the Board in 
1884, the Board, said, at page 207* : 

‘ It is sufficient for the present purpose 
to hold that, until, she had appointed 
another to be owner and representative, the 
Mahaianee’s estate in the taluk was suffi- 
cient to constitute her the full representa- 
tive of it in the former suit. Her estate 


P. 


(3) 2 I. A 113, 23 W. R, 211; 15 B. L. R. 10; 3 Rar 
0. J.430; 3Suth. P. C. J. 91. 


(4) 11 I. A. 66; IOC. 985, 8 Ind. Jur. 455, 4 Rar P 
0. J. 553, 5 Ind Dec. (n. s.) 657 (P. G.). 

(5) 111. A. 197; 11 0 186; 8 luci. Jur 697; 4 Sar. V. 

O. J. 567; Rail que and Jackson’s P. 0. No 86* 5 infl 
Deo. (n. s) 883 (P. C ; ’ 
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was at least as large as that of a Hindu 
widow in her husband’s properly. What 
was said by this Board of the widow’s estate 
in the Shivagunga's case (2)i8 applicable to 
hers.” 

In Hari Nath Chatterji v. Mothurmohun 
Goswami (6) which came before the Board 
in 1893, it was held that the rule in the 
Shivagunga's case (2) to the effect that an 
adverse decree against a Hindu widow 
binds those claiming in succession applies 
equally to the case of the daughter. It 
had been argued in that case that the ad- 
verse title alleged was founded on some- 
thing which was independent of limitation, 
and that the Limitation Act XV of 1877 
let the reversionary heir sue within 12 years 
from the time when his right to pos- 
session accrued. With reference to that 
argument. Lord Watson, at page 188*, 
said : — 

“But you must show that tlje new law 
gives a right of action to the reversioner not- 
withstanding that the widow’s right of 
possession has been extinguished by decree ’’ 

Owing to the fact that it did not appear 
from the judgment of the Board when 
Pearimoni, who was the second wife of 
Ramanundun Goswami, had died, be 3 ’^oud 
the fact rthafshe was living when he died 
in 1847, there was some hesitation in re- 
ferring to that case in the argument of 
this appeal. Mr. De Oruyther has, how- 
ever, shown from the appeal record of 
that case, which is preserved in the Privy 
Council Office, that Pearimoni died in 
1855. 

In Risal Singh v. Balwant Singh (7) which 
was before the Board in 1915, Chaudhari 
Risal Bingh, alleging that he was the re- 
versionary heir of Jagat Prakash Singh, 
brought a suit against Bulwant Singh for 
possession of immoveable property known 
as the Laudhaura estate. The property 
there claimed had belonged to Raja 
Raghubir Singh until he died childless in 
1868. Raghubir Singh left a widow, Rani 
Dharam Kunwar, who bore to him a pos ■ 
thumous son, Jagat Prakash Singh, who 
died in 1870. Rani Dharam Kunwar had 
the authority of her husband to make 
successive adoptions. In 1877 she adopted 

(6) 20 I. A. 183; 21 0. 8; 17 Ind. Jur. 481; 6 Sar. P. C. 
J. 334; 10 Ind. Dec. (n, s.) 638 (P. C.). 

( 7 ) 48 Ind. Oas. 553; 4.5 I. A. 168; 28 0 L. J. 519; 
24 M. L. T. 361; 40 A. 593; 9 L. W. 52; 23 0. W. N. 
326; (1919) M. W. N. 155; 36 M. L. J. 597; 21 Bom. L. 
Rjll (P. 0.) 

"•Pago of 20 I. A.— [fid.] 


to her husband a boy who died within three 
years after he had been adopted, and then 
she adopted anolher boy, who died in 1835, 
and in 1890 she adopted Bulwant Singh, 
the defendant to the suit. She continued 
in possession of the property, alleging that 
her husband Raghubir Singh had by his 
Will left it to her for her life. After a time 
Rani Dharam Kunwar and Bulwant Singh 
quarrelled. She was claiming a right to 
manage the property during her life ; he 
was claiming his full rights as an adopted 
son. The result was that, on the 7th January 
1905, Rani Dharam Kunwar brought a 
suit in the Court of the Subordinate Judge 
of Saharanpur against Bulwant Singh, in 
which she claimed to have it declared that 
she had no power to adopt Bulwant Singh 
and had never validly adopted him, and to 
have her registered deed of adoption, in 
accordance with which she had adopted 
him, declared void and ineffectual against 
her. He alleged that Rani Dharam Kunwar 
had power to adopt him, and had validly 
adopted him. The Subordinate Judge, 
holding that Rani Dharam Kunwar was 
estopped from denying that she had validly 
adopted Bulwant Singh, dismissed her suit. 
She appealed to the High Court at Allah- 
abad, and the High Court, also holding 
that Rani Dharam Kunwar was estopped, 
dismissed her appeal. Thereupon she ap- 
pealed to His Majesty in Council. The 
Board in that appeal considered the evidence 
in that suit, and having come to the con- 
clusion that Rani Dharam Kunwar had 
validly adopted Balwant Singh and that 
her appeal should be dismissed, advised 
His Majesty accordingly. In the judgment 
the Board, at page 178*, said : 

“There can be no doubt, in their Lordships’ 
opinion, that Rani Dharam Kunwar in her 
suit against Bulwant Singh did, notwith- 
standing the personal estoppel under which 
.she laboured, represent the estate on the 
question of fact as to whether Bulwant 
Singh had or had not been validly adopted, 
and that she represented the estate within 
the meaning of the rule in Katama Natchier 
v. Raja of Shivagunga (2). The principle 
of law to be applied in such cases was, their 
Lordships consider, correctly summarized 
by Banerji, J., in his judgment in this 
case, thus; ‘Where the estate of a deceased 
Hindu has vested in a female heir, a decree 
fairly and properly obtained against her 
in regard to the estate is, in the absence of 

♦Page of 45 I. A.— [B’d.j 
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fr<Jiud or collusion, binding on the rever- 
sionary heir.’ It cannot be said that tliei'e 
had nojb been a fair trial by the Board in 
1912 pf the right in the suit of Rani Dharam 
Kunwar against Balwant Singh. The right 
in that suit was his right to the estate as 
a son validly adopted to Raja Raghubir 
Singh.” 

Upon the other side it was asserted 
the principle of the Shivagungas case {2) 
might have been applied and had not been 
applied in the case ol Runchordas Vandra- 
vandas v. Paravatibai (8) which came 
before the Board in 1899 The suit in 
that case AN as brought on the 2l9t Decem- 
ber, 1888, against Vandravandas and the 
Advocate- General of Bombay by Curson- 
das Oovindjee as ihe heir cat-law of Kallianji 
Sewji, who had died on ihe Gth January, 
18139, leaving two widows — Ooovorbai, who 
died in 1871, and Nenavahoo, who died in 
1888. Kallianji Sewji had made a Will, 
which wes proved on the 2nd March, 18G9, 
by three executors, who were trustees, of 
whom the first defendant to the suit was at 
the date of lh6 suit the sole survivor. The 
three trustees were appointed by the testator 
as trustees for dharam— ihat is, to make 
gifts for charitable or religious purposes. 
The Will contained the following clause : 
“As to the estates which have been given 
by me to my wives, they are to enjoy the 
rent of the said estates during their natural 
lives, and on the death of my wives the 
said estates are to revert to my dharam^ 
apd whatsoever income may be derivable 
from the said estates is to be expended for 
my dharamP The main question in the 
suit was whether the gift for charitable or 
religious purposes was void for vagueness 
and uncertainty, and the High Court at 
Bombay and the Board in appeal held that 
it was void and that the trustees took no 
interest under the Will. The suit was brought 
after the death of Nenavahoo. 

It appears to their Lordships that part 
pf the property claimed by the reversioner 
had been property of the respective widows 
as their stridhan, as to which there was 
some question as to the “rights of the heir” 
and that other parts of the properly claimed 
was property which had been in the pos- 
session of the widows, to which the rever- 
sionary heir, the plaintiff, in the ordinary 
course, was clearly entitled, and that 

(8) 26 1 A. 71; 23 'B. 725, 1 Bom L. R. 607; 3 C. W. 
1SI.621; 7Sar, P. C. J. 5t3; 12 Ind, Dec. (n. s) 

CP. c.). 


llie Board was considering Jjpw ap appojipt, 
which the Courts belovy had oi:dpi:§4 
to be prepared, should b® sp 

to show those two classes of pi’oppl’ly* 

The defence of limitation wa^ raised, but 
the Board held that it did not apply, 

“It is not necessary to consider what 
might be the case if the Widows or thS 
survivor of them were suing, as plaiati- 
iff does not derive his right fromi ('r' I li rough 
them, and the extinguishment oi jight 
would not extingui^i his.” ' 

It has been inruntairied that the Board 
was not intending to discredit thfe rule iB 
the Shiva gunga's case (2). What the Boafd 
was considering was the wording of ail 
account which the Appellate Court and th^ 
first Court had ordered to be prepared. 
The judgment of the Board was 'delivered 
by 8ir Richard Couch in 1899, who 
had delivered the judgme;^^ «' ' • 

in Hari Nath Chat ter ji' y. '■* i 

Goswami f6) which expressly approved of 
and applied as sound Hindu Law the fule 
in the Shivagnnet s case (2). What Whs said 
by the Board in 1899 at the ofthh 

judgment makes it plain wpat the BPar4 
was v'-HHi'leriiig It is ther'^^ said ; 

“ The decree of the first '^ated the 

27 the July, 1898, should been 

varied as it has been. It is ^ ^ 

of the moveable property h ^ -ooverMl 
and Nenavahoo at the time i their deaths 
distinguishing between huen of it aS 
their stridhan and * as such ’ formed part of 
the estate of thp testator. ‘As such aprear.^i 
to be an error for ‘such as.^ j 
alteration their Lordships think 
will be right.” 

As altered by fhe Board the ^cconnt 
which was to be taken was an account 9 
moveable property left by ^ v.vVai 
Nenavahoo, the widows of th;- T 

respectively at the time of their deaths 
distinguishing between such of the said 
pr perty as was the stridhaH pj the saiq 
Coo verbal and Nenavahoo and s'uch w 
formed part of the estate of ,the ^aid testator* 

It does not appear to their jLordsbip^ 
how the rule in the Shioagunga8ca8e{4)^ 
could have been applied in' the case then 
before the Board. W^at the Board, at ,thb 
stage of the suit which then before Jihe 
Board, the Board having decide^ 
the triHt to the trustees, vvas^ 
was what was the aocoiiat ba 
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|akeu, and the Board directed that the 
account should separately show what had 
been the stridhan of the widows, and wliat 
was the property to which the heir might 
ordinarily be entitled. Their Lordships are 
unable ta see what , was the estate, within 
mec^ng^ of the Shivagungs case (2) 
which the widows had represented, or to 
what the ^ule in the Shivagungas case (2) 
could have been applied. The title of the 
irnstees to the property devised or bequeath- 
ed to them for charitable or religious 
purposes by Kallianji Sewji was not ques- 
tioned until the survivor of the two widows 
^ied in 1888, and that property had never 
been represented by the widows or either 
of .them. It had been in the exclusive 
possession of the trustees under the Will 
of Kallianji Sewji from 1869 until the 
Court in the suit which was brought on 
the 2Ist December, 1888, after the death of 
the last sui viving widow, had decided that 
the gift for cliaritablo or religious purposes 
was void. 

, The result of the cases to which their 
Lordships have referred shows, in their 
opinion, ihat the Board has invariably 
aj)[)liod : I'.c j’ules of the Sliivagicnga's case (2) 
^ sound Hindu Law where that rule was 
applicable. 

It also appears to their Lordships that 
the suit^ is barred by limitation. The 
plaintiffs could not be entitled to a decree 
fo^* pocse.s-ion without displacing the 
adoption of 1862 of Alagusundara by Chok- 
kammal: It was held by the Board in 
' : ^haodhrani y, Dakhina Moliun 
h f\i f ■'? : ‘ ’ (9), that Art. 129 of the Second 

Schedule of Act IX of 1871 relates to all 
suits in which the plaintiff cannot succeed 
without displacing an apparent adoption 
by virtue of . which the defendant is in 
possession* That Article prescribed 12 
years as the period of time within which a 
j^uit ‘‘ to establish or set aside an adoption ” 
plight be brought and that such period of 
12 years should begin to run from “The 
^ate.of the adoption, or (at the option of the 
p]iain.tiff) from lihe date of the adoptive 
lather’s death.;’ 

IX of 1871 did not give to a reyer- 
SiAUOr.. who^e right to sue for possession 
accrued upon the death of Hindu widow 

further time than the 12 years 
given,, by Mt* 129 to, any plaintiff. That 
Act w^0 in force until the l9th July, 1877, 

. (D) 1'3 I; A 84; 13,0. 308; 10 Jnd, Jur. 307; 4 Sur. 
P, 0. J. 7J5; 0 lud. Deo, (s. b.) 703 {P, C.). 


when Act XV of 1877, the Indian Limitation 
Act, 1877, came into force, and by Art. 141 
of the Hecond Bcliedule of Act XV of 1877 
a Hindu entitled to the possession of im- 
movable property on the death of a Hindu 
female might bring his suit for posses- 
sion within 12 years from the time when 
the female dies In the present case the 
period of limitation allowed by Art. 129 ol 
Act IX of 1871 expired in 1874. 

The person who at the date of the adop- 
tion in 1862 was entitled to sue to set aside 
the ado])tion must have been a reversioner 
to Arunachala, and looking at the pedigrees 
he must have been either Kalianasundara 
or Ghokkappa, and it has not been pleaded 
or otherwise alleged that they were at the 
time of the adoption under the age of 18 
years so as to entitle them to an extension of 
the period allowable to a minor under s. 7, 
Act IX of 1871, to bring a suit. It is obvious 
looking at the facts and dates in the present 
case, that Kalianasundara and Ghokkappa 
must have arrived at full age long before Act 
IX of 1871 expired and that that Act applied. 

In the present suit the Subordinate Judge 
found that the question as to the adoption 
of Arunachala was res judicata^ but Sir 
John Wallis, C. J., and Mr. Justice Burn, 
in the appeal to the High Court, decided 
that the principle of res judicata did not 
apply. On that subject their Lordships do 
not consider it necessary to express an 
opinion. 

It has been arranged by the parties 
through their respective Counsel and their 
respective Solicitors in the best interests of 
their clients that the plaintiff’s appeal No. 
124 of 1923. and the first defendants’ appeal, 
No. 128 of 1923, which relates to the village 
of Knkan, should be dismissed, and that 
there should be no order as to costs in 
either of these appeals in 'which other 
respondents have not appeared. It has also 
been arranged by the parties though their 
respective Counsel and their respective 
Solicitors' in the best interests of their 
clients that the plaintiffs’ appeal No. 125 of 
1923, should be dismissed without costa 
on either side, the plaintiffs having admit- 
ted that the late husband cf the first defend- 
ant was not disqualified from inheriting 
along with the plaintiffs. Except as above 
arranged by the parties it appears to their 
Lordships that all the appeals should be 
dismissed with costs, and their Lordships 
will so accordingly humbly advise His 
Majesty, 
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Since the hearing of these appeals some 
of the parties, their Lordships understand, 
have entered into compromises. On pro- 
duction of the proper evidence, effect to 
these compromises will be given in the 
Order in Council confirming this report, 
z. K. Appeals dismissed. 

Solicitors for V, Mudaliar and 
others: — Messrs. 7 . L. \v uson and Co. 

S-'licii- : - f(-r Si ii;:i.L''i;h Ai.r i i-i.'i others: — 
Mt-'-l- r* ;:.n, tr, ll''.* /.■' r i.-i • phard. 

Solicitor for Somasundaram Chettiar and 
A. Rangasami Chettiar: — Mr. D. Grant. 


OUDH CHIEF COURT. 

First Civil Appeal No. 6 of 1924. 

November 18, 1925. 

Present: — Mr. Justice Stuart, Chief Judge, 
and Mr. Justice Ashworth. 
NATIONAL BANK of UPPER INDIA 
(in Liquidation) through its Liquidators 
Seth KADHA KI8HAN and another — 
Plaintiffs — Appellants 
versus 

BAN8I DEAR and anothbb — Defendants — 
Respondents. 

Negotiable Instruments Act (XXVI of 1881), s 28 — 
Pro-note, €.tecution of, for another — Personal liabihty 
not intended — Inducement by promisee — Inducement 
by real borrower- -Limitation Act {IX of 1908), s. 20 
-Pro-note, execution of, for another —Payment of 
interest by real debtor- -Extension of time. 

If a negotiable instrument does not set out clearly 
that the maker is not j^ersonally liable the fact of the 
knowledge of the pa 3 ''ee that the executant did not 
intend to incur personal liability is irrelevant, [p. 96, 
col. 1.] 

Where, however, the promisee induces the execu- 
tant of a pro-note to sign the pro-note upon the belief 
that a third party only, and not he, would be liable 
thereunder^ the executant cannot be held to be 
personally liable, [p. 95, col. 2.] 

Where the belief is induced by the third party and 
not the promisee, the executant cannot escape liabili- 
ty. [p. 96, col 2, p. 97, col. 2,] 

Where a promissory note is executed in pursuance 
of an agreement between the executant and a third 
party that the former would execute the promissory 
note, but that the latter would pay the interest on it 
and also the principal, this is suflScient evidence of an 
implied condition that that third party should pay 
the interest falling due on the promissory note as 
the duly appointed agent of the executant and the 
payment by him of interest saves limitation, but not 
so, where payment of interest is made not in conse- 
quence of any such agreement between the third 
party and the executant but in consequence of an 
understanding between the executant and the pro- 
misee. [p, 98, col. 1.1 

Appeal from the judgment and decree of 
the Sub-Judge, Lucknow, dated the 22nd 
October 1923, 
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Mr. Aditya Prasad^ for the Appellants. 

Messrs. Niamatullahy Ishwari Prasad and 
Jai Krishna Tandon, for the Respondents. 

JUDGMENT. 

Ashworth, J.— This is a plaintiff's 
first appeal. The suit is one brought by 
the National Bank of Upper India (in li- 
quidation) against the defendant No. 1 
Bansi Dhar and defendant No. 2 Gopal Das 
on a promissory note signed by the former 
only, and on a current account alleged to 
have existed between the defendants and 
the Bank. Reliance on the current account 
as a cause of action was abandoned in the 
lower Court, as the only debit items in this 
account were instalments of interest due on 
the promissory note, and for the purposes of 
this appeal the sole cause of action is liabi- 
lity under the promissory note. In the lower 
Court the second defendant pleaded that 
he could not be liable on a promissory note 
which was only signed by defendant No. 1 
and not by himself, a contention which was 
upheld by the Court, and which is not im- 
pugned in this appeal. Bansi Dhar defend- 
ant No. 1 pleaded that even if consideration 
were held to have existed the suit was bar- 
red by limitation, as he himself had neither 
paid any interest on it nor authorised any one 
else to pay interest unit, and that three years 
had elapsed since the date of its execution. 
The lower Court held that the promissory 
note was executed by defendant No. 1 for 
consideration, namely, the promise by the 
Bank to the defendant No. 1 (a promise ful- 
filled) to credit the account of Bishambhar 
Nath Tandon with the sum secured by the 
promissory note, namely, Rs. 20 ,l 00. It 
found, however, that there was only one 
payment towards interest made within 
three years, namely, that of Rs. 908-6-3 made 
on the 23rd November 1918. This sum it 
held to have been paid by a third party 
Bishambhar Nath otherwise than as the 
agent of the defendant No. 1. It, therefore, 
held that limitation was not saved under 
8. 20 of the Limitation Act (IX of 1908). 
The finding as to limitation is impugned 
in this appeal. The respondent’s Counsel 
is prepared to maintain tliat the lower 
Court’s finding as to limitation was correct, 
irrespective of any other finding, but his 
main contention is that the suit should 
have been dismissed because there was no 
consideration. I am of the opinion that it 
might be diflBcult to hold that the suit was 
barred by limitation if the promissory note 
was for consideration, and, therefore, I first 
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proceed to decide the question whether the 
lower Court s finding that there was con- 
sideration should be upheld or not. 

The plaintiff’s case as set forth in the 
plaint was that the defendant No. 1 and 
his brother the defendant No. 2 needed the 
money for their cloth and banking busi- 
ness and accordingly borrowed it from the 
Bank on the security of the promissory 
note in question. The promissory note in 
question is Ex. 1, dated 22nd December 
1917. It is for the sum of Rs. 20,000 with 
interest at^9 percent, per annum to be com- 
pounded half yearly, and purports to have 
been executed “for value received in full.” 
It is signed by defendant No. 1 Bansi Dhar 
alone. Exhibit 2 is a receipt executed by 
Bansi Dhar alone for Rs. 20,000. The plaint 
explains that the note was executed by 
Bansi Dhar alone because his brother, the 
second defendant, was a Director of the 
Bank and did not think it advisable to 
appear as a borrower from the Bank. The 
plea set up by Bansi Dhar in para. 10 of his 
written statement was that neither he nor 
his brother ever borrowed the twenty 
thousand rupees from the Bank, and that 
the note was executed by him at the re- 
quest of Bishambhar Nath, a third party, 
with the knowledge of the Manager of the 
Bank, Pandit Ram Nath Sapru, merely, to 
conceal the indebtness of Bishambhar Nath 
to the Bank, Bishambhar Nath being one 
of the Directors. The actual language of 
this para. 10 is as follow’s: — 

“There was an intimate friendship between 
Pandit Ram Nath Sapru deceased Manager 
of the plaintiff Bank, and Rai .Sahib Babu 
Bishambhar Nath, one of the Directors of 
it, and the answering defendant and the 
said Rai Sahib, were also on very intimate 
terms. Rai Sahib Babu Bishambar Nath 
had taken the debt entered in the promote, 
the basis of claim, from the plaintiff; at 
his suggestion the answering defendant 
signed the promote the basis of claim and 
its receipt without getting any considera- 
tion, the answering defendant did not sign 
the said deeds as a debtor and no contract 
was entered into or consideration passed 
between the plaintiff Bank and the answer- 
ing defendant with respect to the said docu- 
ments.” 

This pleading in the written statement 
of the defendant No, 1 was subsequently am- 
plified by a statement of Mr. Wazir Hasan, 
Counsel for the ^defendant which was as 
follows:— • 


“The loan sued for, if real, was negoti- 
ated by Rai Bishambhar Nath for his own 
benefit. He received that money from the 
Bank, and, therefore, there was no consider- 
ation which moved from the Bank in favour 
of Bansi Dhar. Bansi Dhar is, therefore, not 
liable to re-pay the loan. Bishambhar 
Nath, the real debtor, is liable to pay the 
loan. The defendant Bansi Dhar signed 
the pro-note at the request of Lala Bisham- 
bhar Nath who in view of the practice in 
the Bank, being one of the Directors of 
the plaintiff Bank, could not sign the pro- 
note. The plaintiff’s case is based on the 
ground that the consideration of the pro- 
note in suit consists in the payment made 
by the Bank to Bansi Dhar. There is no 
other consideration set up by the plaintiff. 
The consideration so set up is denied by us. 
It is not our case that Bansi Dhar signed the 
pro-note in the capacity of an agent of a 
disclosed or undisclosed principal. Uur 
case is that w^e are not liable because 
there is no consideration moving from the 
Bank towards us that would make the 
promise contained in the note sued for bind- 
ing on us. As a positive case we further 
state that the loan advanced by the Bank 
to Bi^ambhar Nath was not really due 
to the fact that we ever made any request 
to the Bank for the loan to be made^ to 
Bishambhar Nath. The whole transaction 
was concluded between the Bank and 
Bishambhar Nath alone, and Bansidhar 
came in only as a henami signatory to the 
promote. The Bank w^as fully cognizant of 
this state of affairs.” 

Now^ it must be admitted that this plead- 
ing did not furnish an answer to the claim 
on the pro-note This pleading set up the 
fact that by agreement between defendant 
No. 1 and Bishambhar Nath the former 
was to incur no personal liability, and these 
pleadings suggest, though they do not 
explicitly state so, that the Manager Ram 
Nath Sapru w’as aware that the defendant 
No. 1 did not intend to incur personal liabil- 
ity. This w^as not enough. It was necessary 
in the language of s, 28 of the Negotiable 
Instruments Act to prove that the Manager 
of the Bank Ram Nath Sapru induced de- 
fendant No. I to sign the promote upon the 
belief that Bishambhar Nath only would be 
held liable. Section 28 of the Negotiable 
Instruments Act runs as follows; — 

“An agent who signs his name to a pro- 
missory note, bill of exchange or cheque 
without indicating thereon that he signs as 
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agent, or that ho does not intend thereby to 
incur personal responsibility, is liable per- 
sonally on the instrument, except to those 
■jirho induced him to sign upon the belief 
that the principal only would bo held 
liable.’: 

The S 4 bordinate Jud^e has relied on the 
case, Ytnuganti China Venkatara^anim v. 
Kdlagiri Venkata Narasimharayanim (1], 
as authority for holding that “If a negoti- 
able instrument does not set out clearly 
th^i t-he maker is not personally liable the 
fact of the knowledge of the payee that the 
executant did not intend to incur personal 
liability is irrelevant”, and we see no reason 
for dissenting from this pronouncement. If 
the evidence had only proved as much as 
was contended in the pleadings of the 
Counsel of defendant No. 1, the decision of 
the Subordinate Judge would have been 
correct in ,niy opinion, but the evidence 
proves much more than this. ,It proves 
th?.t the Manager Tlarn Nath actually induced 
the defendant No. 1 to sign the pro-note 
upon the f that Hishambhar Nath only 

f vpuld he he'ni iiul;l('. It is on a finding of 
act and. nol -i iinding of law that I dissent 
from the, conclusion of the Subordinate 
dudge. The evidence on this matter con- 
ejsts 0^, thd oral evidence of Bansi Dhar 
de^eiid^tNo. land Bishambhar Nath and 
on certaAO documentary evidence furnished 
by the, accouin i>>:' k-* < f the iBank. The 
Manager Ihitn .Nil'. !! .*iiii i ii was dead before 
thie ?ui,t l.-iiv,:gl.t. I !.e Bank could not, 
therefore, produce him. The plaintiff Bank 
cannot in reason object to reliance being 
placed on the evidence of Bansi Dhar who 
was called as a witness by the plaintiff. 
Moreover, as the case set up in the plaint 
that the money was borrowed by Bansi 
l)har,for his own uses has been clearly 
disproved, and this is now admitted, the 
Bank could only succeed by reliance on 
the facts proved from the evidence of 
these two witnesses. In his exataination- 
in-chief Bansi Dhar stated as follows; — 

“It was, on account of Bishambhar Nath’s 
request and Pandit Ram Nath’s assurance 
that I signed the pro-note in suit. There 
was no ii.i: 1 iiis-on. I had no dealing 
joihtly A-;!: I’a: dii Earn Nath We did not 
flacur any: other liability either before or 
after the suit at the binding of Pandit Rain 
Nath. A ■ 

“The assurance given by Pandit Ram 
Nath was tha' Bi-l.i.'v.bh'r Nath. WRS talc- 
(]) 21 Ind. Cae. , J . N. 1005; 14 M. L. 

502. 


ing the loan and would re-pay it, and 
he could not take the loan in his own name 
as he was a Director He also said that 
there was no concern with me and that 
Rai Sahib would pay back the money. 
Bl.shambahar Nath said he was a Director, 
a,nd puld not take the money in his nilme 
and it was necessary that somebody should 
sign for him. I believed that Bishambhar 
Nath could not borrow money froin the 
Bixi^ by signing himself. 

“Rai Sahib had negotiated the loan with 
Pandit Ram Nath and said that he was (he 
Director and could not take the money in 
his name and it was necessary that soriie- 
body should sign for him. I believed that 
Bishambhar Nath could not borrow money 
from the Bank by signing himself. 

“Rai Sahib had negotiated the loan with 
Pandit Ram Nath and said that he was the 
Director and could not take the loan him- 
self, Pandit Ram Nath said that Rai 
Sahib was liable for the money and that I 
was to have no concern with it. I do not 
know if Ram Nath had the authority to 
advance more than Rs. 500 or not.” 

In this statement he clearly states that 
the M.uiiigor R im Nath had said that Rai 
Sahii) Mill li.'ii)' • for the money and fhat he 
was to have no concern with it, Bisham- 
bhar Nath was called as a witness by the 
defendant, and corroborates I’ •> h-r..:, iiirij. 
although to do so was clearl:. ag.i;*..-; i.i- 
ow'u interest in escaping ■■li;!; y I}.- 
sbambhar Nath in his evidence has stated; 

“I had borrowed the amount, covered by 
this pro-note from the plaintiff Bank. As I 
could dot borrow this amount in my own 
name from the bank on nro-note, I got the 
pro note signed by Bansi Dhar defendant No. 

1 on the advice of Pandit Ram Nath Sapiu, 

then Manager and Director of the Ban k 

...I was talking to Pandit Ram Nath Sapiu 
in the capacity of the Manager of the Bank 
and Bansi Dhar was also talking to him in 

the same capacity The sum of Rs. 2U,000 

was borrowed to pay off some other account 
in the plaintiff Bank payable by me and 
Pandit Ram Nath Sapru, thelate Manager of 
the Bank, I do not remember in whose 
name this account was payable.” 

This evidence, which we believe, clearly 
shows that not only Bishambhar Nath 
Tandon, (he third party, but also the 
Mar.airer Ram Nath induced Bansi Dhar, 
defendant No. 1, to sign the pro note upon 
the belief that Bishambhar Nath only vrduld 
be held liable. It is also to be' noted that 
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the Bank only brought the suit after the 
death of the Manager Ram Nath Sapru, from 
which it may be inferred that Ram Nath 
himself was aware that it would not be 
advisable to sue the defendant No. 1. There 
is also strong documentary and other evi- 
dence to support the view that Bansi Dhar 
was induced to sign the pro-note in this way. 
As the lower Court remarks in its judgment 
page 276, Ex. 15, cash book of the plaintiff 
Bank, shows that Rs. 20,000 were credited 
to the current account of Bishambhar 
Nath on the 28th December 1917, the next 
opening day after the 22nd December on 
which date the pro note in suit was execut- 
ed by Bansi Dhar. This important exhibit 
has not been printed by an oversight. I 
find, however, that just the same thing was 
done in the following December 1918. Ex- 
hibit 16, which is printed, is the cash book 
for Monday the 30th December 1918. There 
Bishambhar Nath Tandon is credited with 
Rs. 50,000 and one Radha Kishen is de- 
bited with Rs. 50,000 on a pro-note. The 
Subordinate Judge attempts to get over 
this evidence, that the Manager Ram Nath 
himself induced defendant No. 1 to sign the 
pro-note by holding out that he would not 
be liable under it, by two arguments. 

‘Tn the first place it is not said by Bansi 
Dhar that Ram Nath had told him that the 
plaintiff Bank would not hold him liable." 

I have already quoted the statement, 

“It was on account of Bishambhar Nath’s 
request and Pandit Ram Nath’s assurance 
that I signed the pro-note." 

I have also quoted the evidence of Bi- 
shambhar Nath Tandon. The Subordinate 
Judge was, therefore, wrong on this point. 
Next he has stated, that even if Ram Nath 
had held out the inducement it would not, 
in his opinion, have helped the case for the 
defendant. He then proceeds to draw a 
distinction between the Manager acting on 
behalf of the Bank and acting in a private 
capacity. He thinks that the Manager got 
the pro-note executed on behalf of the Bank 
but gave the assurance in his individual 
capacity. This distinction appears to me 
to be an impossible one in view of the 
language of s. 199 of the Contract Act. It 
is common ground that the advance to de- 
fendant No. 1 by the Manager of the Bank 
wata beyond the powers of the Manager — 
See Ex. Bll, i>ago 5 of Part 111, which is A 
<SO]^ of a resolution passed by tfie Directors, 
tod which run.s a.'> follows; — 

‘‘Resolved that the General Manager be 

7 


empowered to make advances on approved 
securities to the extent of Rs. 500 only." 

Now in order to bring this suit the Bank 
liad to ratify the Manager’s unauthorised 
action and by bringing the suit it may be 
deemed to have done so. But under s. 199 
of the Contract Act a person ratifying any 
unauthorised act done on his behalf ratifies 
the whole of the transaction of which such 
act formed a part. The Bank could not 
disown any inducement made by the Mana- 
ger at the time of getting the pro note exe- 
cuted. 

It is clearly, therefore, proved in my 
opinion that Bansi Dhar is not liable per- 
sonally on the pro-note inasmuch as he was 
induced by the Bank’s Manager to sign 
upon the belief that Bishambhar Nath only 
would be held liable. The form in which 
the case has been argued in appeal is that 
there was no consideration. Section 28 of 
the Negotiable Instruments Act will only 
apply if Bansi Dhar be held to be the agent 
of Bishambhar Nath Tandon. This has not 
been pleaded by Bansi Dhar’s Counsel in so 
many words, but it was obviously what was 
meant when Syed Wazir Hasan took up 
the plea on his behalf that the signature 
was benami. The matter has been argued 
in this Court on the ground that there was 
no consideration. For the plaintiff it was 
urged that the consideration passing from 
the Bank to the defendant No. 1 was that 
the Bank agreed to transfer the liability in 
respect of Rs. 20,000 due from Bishambhar 
Nath Tandon towards the Bank to the de- 
fendant No. 1. Enough has been said to 
show that there was no agreement by the 
Manager. The agreement by him was that 
the defendant No. 1 should not be held 
liable at all. It is urged, however, that 
actual forbearance at the request of the 
defendant would be a sufficient considera- 
tion although there was no contract to for- 
bear, It is not shown that the defendant 
ever asked the Manager tp forbear proceed- 
ings against Bishambhar Nath Tandon on 
the book debt. On the contrary the Mana- 
ger told the defendant that he had no 
■ proceed against Bishambhar 

\ 1 ■ : but in order to prevent the 

Directors making him do so he wanted the 
pro-nCte executed by the defendant No. 1. 
I do not agree wit!; li.-.g 6f the lower 

Court that it was alway- jv. :. \cf the plaint- 
iff Bank to rePognise the pro-note in sfiit. 

Coming to the question of limitation I 
shoiild have beeh disposed to hold that ii the 
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pro-note had been executed by defendant 
No. 1 in pursuance of an agreement between 
himself and Bishambhar Nath, that he 
would execute the pro-note l)ut that Bi- 
ehambhar Nath would pay the interest on it 
and also the principal, then this would have 
been sufficient evidence of an implied con- 
dition that Bishambhar Nath should pay 
the interest as the duly appointed agent 
of defendant No. 1. In this view the pay- 
ment of the 23rd November 1918 by Bis- 
hambhar Nath would have saved limita- 
tion. The facts, however, are different. The 
interest was paid by Bishambhar Nath not 
in consequence of any such agreement be- 
tween defendant No. 1 and Bishambhar 
Nath, but in consequence of an under- 
standing between the defendant No. 1 and 
the Manager of the Bank. In the light of 
such an understanding Bishambhar Nath’s 
payment cannot be said to have been on 
behalf of the defendant No. 1. It was a 
payment on behalf of himself, inasmuch as 
the Manager was still holding Bishmabhar 
Nath to be the real debtor. If the finding 
of the Subordinate Judge as to the liability 
of defendant No. 1 under the pro-note had 
been correct, it may well have been that his 
finding as to limitation could not have been 
upheld. In my view of the case, however, 
the suit must fail not only because the suit 
18 time barred but also because there was 
no consideration for the defendant No. 1 
signing the pro -note in his personal capa- 
city. If he signed the promote on behalf of 
Bishambhar Nath Tandon then he did this 
on the inducement of the Bank and the 
Bank must proceed against Bishambhar 
Nath Tandon. In my view this appeal 
should be dismissed with costs. 

Stuart, C. J.—L concur in the finding 
of my learned brother. I agree with him 
in accepting the evidence of Bansi Dhar and 
Bishambhar Nath as true upon the points 
to which he has referred. This evidence 
is strongly corroborated by other evidence. 
I agree that there was no consideration for 
the execution of the promissory note by 
IBansi Dhar and I further find that there 
was no payment of interest due upon the 
promissory note made by Bansi Dhar or by 
his agent duly authorised in this behalf. I, 
therefore, agree that the appeal should be 
dismissed with costs. 

By the Court.— The appeal is dismiss- 
ed with costs. 

a, H, Ayptal dismmed. 
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MADRAS HIGH COURT. 

Civil Bevision Petition No. 761 of 1922. 

October lO, 1924. 

Prese7it:—Mr. Justice Waller, 

M. RAMA RAO— Petitioner 
versus 

K. RENGASWAMY RAO-Rbspondbnt. 
Gicardians and Wards Act {VII of 1890), ss. W, hi 
(3)— Guardian, discharge of, application foi — In- 
vestigation into accounts — Court, power of. 

On an application by a person • • * ’ from 

guardianship under s. 40 of the « ■ . V^ards 

Act, the Court has not only to order under s. 41 (3) 
delivery of accounts and property in his possession, 
but has power to direct an investigation into accounts 
before ordering discharge. 

Nabu Bepari v. Sheikh Mahomed, 5 C. W. N. 207, 
distinguished. 

Petition, under s. 115 of Act V of 1903, 
praying the High Court to revise the order 
of the District Court of Nellore, dated the 
23rd day of January 1922, in I. A. No. 16 
of 1920, (0. P. No. 92 of 1913). 

Mr. M. Patanjali Sastri, for the Peti- 
tioner. 

Mr. K. Krishnaswami Iyengar^ for the 
Respondent. ^ 

ORDER. —In January 1920 respondent 
applied to be discharged from guardian- 
ship. Two years later the District Judge 
granted him a discharge under s. 40 of the 
Act, at the same time directing him under 
B. 41 (3) to deliver his accounts and all 
property in his possession belonging to the 
minor. In doing so, the District Judge 
expressed the opinion that he could not 
make an investigation into the accounts. 
The ruling he relied on Nabu Bepari v. 
Sheikh Mahomed (1), has no application 
here, for it dealt with the case of a minor, 
who had come of age. 

When the Court has ordered a guardian 
under e. 41 (3) to deliver accounts and pro- 
perty in his possession, there is still a 
further question to be decided, that is to 
say, whether he is to be discharged from 
further liability under the next sub-section. 
I am unable to see how it is to be decided 
without an investigation into the accounts* 
I cannot for a moment concede that the 
Court is bound to accept without scrutiny 
any account he chooses to submit or to 
allow him to deliver only such property as 
he admits himself to possess. 

In this case, the District Judge has not 
yet passed any order under s. 41 (4). The 
records will be returned. The parties may 
apply to him for further ^ orders. There 
will be no order as to costs in this Couit. 

V. N. V. Petition allou'td, 

(X) 5 0. W, N. 207, 
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OUDH CHIEF COURT. 

Second Rent Appeal No. 39 op 1925. 

November 11, 1925. 

Present : — Mr. Justice Misra. 

MAHIPAL SINGH— Plaintiff- 
Appellant 
versus 

SARJOO PRASAD—Defendant— 
Respondent. 

Adverse possession — Possession under invalid title 
•^Co-sharers— Realization of rent by one co-sharer. 

If possession is acquired by a person under an in- 
valid title and he continues to remain in possession 
for more than 12 years, although the document relating 
to his title may be invalid for want of registration 
or any other ground, yet the possession having lasted 
for more than 12 years the title becomes an un-assail- 
able one. fp. 100, col. L] 

Therefore, where a party originally enters into 
possession under an unregistered sale-deed, the defect 
in his title is cured by his having been in possession 
for over 12 years [ibid ] 

Varada Pillai v. Jeevarathnammal, 53 Ind. Cas 001; 
43 M 244; (1919) M. W. N 721; 10 L W. 679, 24 C AV. 
N. 346; 38 M. L. J 313; 18 A L J 274, 46 I A 285. 2 
U. P. L. R. (P. 0,; 64; 22 Bom. L. 11. 444 (P. C ), 
followed. 

If a co-sharer has been in possession of a particular 
land, his possession cannot be considered adverse 
against the other co-sharers, and his possession must 
be deemed to be on behalf of them all In order to 
establish adverse possession in such a case a co-sharer 
has to establish that he expressly denied the title of 
the other co-sharers and remained in possession after 
such denial for over 12 years, [ibid.] 

Therefore, the mere fact that a co-sharer has been 
realizing rents of certain plots of land m which he is 
a co-sharer, would not establish that he has been in 
adverse possession so as to extinguish the title of the 
other co'Sharers [ibid ] 

Corea v. Appuhamy, (1912) A. C 230; 81 L. J. P. 0. 
151; 105 L T. 836, Jogendra Nath v. Baladeb Das, 35 
0 961, 12 C. W. N. 127, 6 G L. J. 735 and Ahmad Raza 
Khan v. Ram La?, 26 Ind. Oas. 922; 13 A. L. J. 201, 
37 A 203, relied on. 

Second rent appeal against the decree 
and judgment of the District Judge, 
Lucknow, dated the 16th March 1925 re- 
versing those of the Assistant Collector 
First Class, Lucknow, dated the 25th Octo- 
ber 1924. 

Messrs. Ganesh Prasad and Sheo Prasad^ 
for the Appellants 

Mr. Hakimuddin SiddiquCy for the Re- 
spondents. 

JUDGMENT,— This is an appeal aris- 
ing out of a suit for profits under s. 108 
cl. 15 of the Oudh Rent Act, in respect of 
land situate in MohaL Sarju Prasad, Pargana 
Nigohan, Tahsil Mohanlal Gunj, District 
Lucknow The defendants denied the title 
of the plaintiff and urged in defence that 
they had been in adverse possession of the 
share of the plaintiff and that consequently 
}ie was not entitled to claim any profits. 


The learned Assistant Collector decreed 
the plaintiff’s claim for Rs. 27-8*6 against 
the defendant No. 1. 

On appeal the learned District Judge 
allowed the appeal and dismissed the plaint-, 
iff’s suit with costs in both the Courts. 

In second appeal it is contended that 
the decision of the learned District Judge 
with regard to adverse possession of the 
defendants is incorrect and that the plaint- 
iff’s suit should have been decreed as was 
done by the learned Assistant Collector. 

In order to decide the plea of adverse 
possession it is necessary that I should go 
into some of the facts of the case. It 
appears that on the 2nd of November 1883 
three persons Gaya Singh, Ganesh Singh 
and Diwan Singh sold their shares in 
villages Lalpur and Chak Kaitha to one 
Jokhelal alias Zaoki Lai, father of Sarju 
Prasad defendant-respondent No. 1. In 
the said sale-deed certain plots of land 
which consisted of grove land and cultivat- 
ed land were exempted from sale. The 
share of each of the vendors in the culti- 
vated plots and in the grove land was one- 
third each. Ganesh Singh had two sons, 
one Gur Dayal and the other Mahipal 
Singh who was the plaintiff in the Court 
below and is now the appellant in this 
Court. The one-third share which Ganesh 
Singh had in the grove land devolved, 
after his death, on his two sons named 
above. Gur Dayal sold half of his father’s 
one-third which he had inherited by means 
of a sale-deed, dated the 23rd of December 
1903 to defendant Sheo Dayal. Mahipal 
Singh is still in possession of his one-sixth 
share in the grove land. So far as the 
cultivated plots of land went Ganesh Singh 
sold his one-third share in them to Sheo 
Dayal respondent under an unregistered 
deed, dated the 9th of June 1896 forRs. 200. 
The respondents contended that they were 
in possession of the plaintiff’s share in the 
culti\ated plots of land by virtue of the 
above mentioned sale-deed and that they 
were in adverse possession with regard to 
the plaintiff’s one-sixth share in the grove 
land. 

It is clearly proved from the facts stated 
above that so far as the cultivated plots of 
land are concerned the defendant's posses- 
sion amounts to an adverse possession. 
Although the deed was an unregistered deed 
yet it is clear from the Patwaris evidence 
on the record that the vendee obtained 
possession of those plots of land from th^ 
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date of the sale. The defendants' have, 
therefore, been in possession of the plaint- 
iff's share in those plots ever.- since the year 
1896 when the sale-deed was executed and 
have remained in possession for a period of 
over 26 years. Although the defendants 
originally entered into possession under an 
unregistered sale-deed, yet the defect in 
their title has now been cured by their hav- 
ing been in such possession for over 12 
years. This principle is clearly established 
by a decision of their Lordships of the 
Privy Council reported in Vauida Pillai 
V. J eevarathnammaL (1). Their Lordships 
have held that if the possession is acquired 
by a person under an invalid title and he 
continues to remain in possession for more 
than 12 years, although the document relat- 
ing to his title may be invalid for want of 
registration or any other ground, yet the 
possession having dasted for more than 12 
years the title becomes an unassailable one. 
In my opinion the plaintiff’s claim to profits 
with respect to his share in the cultivated 
plots of land cannot be maintained. 

Regarding the plaintiff’s claim with re- 
spect to his share in the grove plot it is 
equally clear tome that the defendants have 
not been able to establish their claim by 
adverse possession. I have not been able to 
follow the judgment of the learned District 
Judge on this poirlt. It is clear that the 
plaintiff’s share in groveland amounts to one- 
sixth and that the defendants are co-sharers 
in those very plots of land. The mere fact 
that the defendants have been realizing 
rents of those plots would not establish that 
they have been in adverse possession of the 
land. It is well established rule of law 
that if a co-sharer has been in possession 
of a particular land, his possession cannot 
be considered adverse against the other co- 
sharers, and his possession must be deemed 
to be on behalf of them all. In order to 
establish adverse possession in such a case 
a co-sharer has to establish that he express- 
ly denied the title of the other co-sharers 
and remained in possession after such denial 
for over 12 years, vide Corea v. Appuhamy 
(2) Jogendra 'Nath v, Baladeb Das (3) and 
Ahmad Raza Khan v. Ram Lai (4). It, 
therefore, appears to me to be quite clear 

(1) 53 Ind. Cas. 901; 43 M. 244, (1919) M. W. N. 724; 
10 L. W. 679; 24 C. W. N. 346; 38 M. L. J. 313; 18 A. 
L. J. 274, 46 I. A. 285; 2 U. P. L. R. (P. a) 64; 22 Bom. 
L. R.444 (P. C.). 

(2) (1912) A. C. 230; 81 L. J. P. C. 151; 105 L. T. 836. 

(31 35 0. 961; 12 0. W. N. 127; 6 0. L. J, 735. 

(4^26 hid, Ca», 922; 13 A, L. J. 204; 37 A. 203. 


that the tille.of the plaintiff to claim profits 
with regard to one-sixth of the grove land is 
not, in any way, extinguished by adverse 
possession. I 

I, therefore, allow this appeal to this extent 
that I decree the plaintiff’s claim with re- 
spect of his share of profits in the grove 
land which was agreed upon in the 
Trial Court as amounting to Rs. 15 for 3 
years in suit. The plaintiff is also entitled 
to a sum of Re. 8-6 for the produce of chari 
in plots Nos. 466 and 518 for one year, name- 
ly 1330 F , these plots being also included 
in the giove land. In the result I decree 
the plaintiff’s claim for Rs. 15-8 6 with pro- 
portionate costs in all the three Courts, the 
restof the claim will stand dismissed with 
costs in all the Courts. 

G. H. Appeal partly allowed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 924 of 1924. 
September 24, 1925. 

Prese7it Mr. Justice Ramesam. 

D. A. KANDA8AMI CHETTIAR— 
Petitioner 
versus 

G. F. F. FOULKE8— Respondent. 

Madrtis Local Boards Act (XIV of Jd20),ss. 35,51) 
(Jf) — Failure of 7nemher to attend three consecutive, 
meetings of District Board — Restoration, effect of — 
Fresh oath of allegiance, whether necessary — Taluk 
Board member, election of, to District Board- Loss of 
and restoration to membership of Taluk Board, effect 
of— Election petition— Amendment application after 
expiry of period fixed, whether permissible 

Where a member of a District Board fails to attend 
at the meetings of the Board for three consecutive 
months and is restored to office under s. 56 (4) of 
the Local Boards Act by a resolution of the Board, 
he does not become a new member but is merely 
restored to tlie office of membership for the balance 
of the period for which he was originally elected and 
a fresh oath of allegiance is, therefore, unnecessary, 
[p .101, cols. 1 & 2.] 

Where a member of a Taluk Board who has been 
elected to the District Boaid loses hia membership 
of the former by absence for three consecutive 
months and thereby loees his membership of the 
District Board also and is then restored under s. 56 
(4) of the Local Boards Act to the membership of the 
Taluk Board by a resolution cf the said Board, such 
resolution cannot have the effect of restoring him to 
the membership of the District Board as well. [o. 
102, col. 1 ] . 

• J V. Sethuratna Iyer, 87 Jnd. Gas. 363; 

: ^ ‘ i: M.) 1034, followed. 

An application for an amendment of an election 
petition £led after the expiry of the days allowed foi? 
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an objection petition is not unsustainable and may in 
the discretion of the Judge be allowed |p 102, col. 1 \ 

Section 35 of the Madras Local Boards Act is 
inap[)licabln to an election petition and cannot cure 
defects in an election, [p. 102, col 2.], 

Petition, under s. 115, C. P. 0., and s. 107 
of the Government of India Act, praying 
the High Court to revise the order of the 
District Court, Salem, dated the 11th 
November 1924, in 0. 8. No. 52 of 1924. 

Messrs. T, M. Krishnaswami Iyer and 
Ganpathi lyer^ for the Petitioner. 

Mr. 5. Varadachari, for the Respondent. 

JUDGMENT. —This is a revision 
petition against the order of the District 
Judge of Salem -refusing to set aside the 
election of the President of the District 
Board of Salem held on 29th July 1924. 
The first ground alleged in the petition 
and repeated before me here is that five of 
the voters, namely, Arunachalla Goundan, 2. 
Bointfianna Chetty, 3. Rahu, 4. Chinnappa 
Goundan and 5. Vasudeva Reddi have ceased 
to hold their office as members of the District 
Board by reason of their non-attendance at 
the meetings of the District Board for three 
consecutive months. Four of these vrere 
elected and one was nominated. Though 
all the five were restored to their office by 
a resolution of the Board under s. 5G (4) of 
the Act, it is said (1) that they cannot exer- 
cise the functions of the members of a 
Board at the rneeling at which they were 
restored, (2) that they ought to take afresh 
oath of allegiance and until a fresh oath of 
allegiance was taken, they cannot exercise 
the functions of members of the District 
Board and in this case no such fresh oath or 
alleginnr(' w.i'i taken. 

'I'lie Di'^liici Judge was of opinion that 
these members were not disqualified and 
their membership did not cease as they 
were not absent for three consecutive meet- 
ings. It appears that 4 of them were absent 
from one meeting and the 5th absent from 
two consecutive meetings, but in two of the 
three months preceding the meeting of the 
29th July, the Board had not met at all, 
infringing r. 1 of the rules regulating the 
])n')C(*odings of Local Board (Sch. 11 of the 
I; i.s unnecessary to consider this 
question as th^ members were all restored 
to the office and as I have come to the con- 
clusion that the other objections against 
their membership cannot stand. If, at the 
meeting of the 29th July, they were first 
restored to membership and afterwards the 
Board proceeded to the election of the Presi- 
dent, I do not see anything irregular or 
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illegal in this procedure. Therefore, there 
is no substance in the first ground. 

The second ground is that a fresh oath of 
allegiance must be taken. The effect of 
the restoration of a member, though it may 
not be retrospective as to make him a 
member of the Board during the preced- 
ing 3 months or so as to restore to him any 
privileges besides the mere membership 
such as presidentship or vice-presidentship 
which he lost along with the membership, 
as was held by me in Devasigamony v. 
Sethuratna Iyer (l)^ is certainly to restore 
him to the office of membership for the 
balance of the period for which he was 
originally elected or nominated It is not 
that he becomes a new member getting a 
fresh full period of office from the date of 
the restoration. Whenever there is a fresh 
election or fresh nomination no doubt a 
fresh oath of allegiance ought to be taken. 
But in the case of a restored member he is 
restored to his former membership, that is, 
the membership he previously had by elec- 
tion or by nomination completed by the 
oath of allegiance which he had previously 
taken. If it be said that he does not get the 
benefit of he prior election or nomination 
and the oath which he had taken, it would 
be creating a fourth class of members not 
contemplated by the Act. The Act con- 
templates only ex oficio members, elected 
members and nominated members. It is 
clear, tlieiefore, that the restoration makes 
him the elected or nominated member he 
previously was. If so, he gets also the 
benefit of the previous oath of allegiance. 
I do not think, therefore, there is any sub- 
stance even in the second ground. The 
result is, that so far as these five voters are 
concerned, the petition fails. 

The next ground taken is that one Mekha 
Pillai a member of the Taluk Board, Salem 
who had been elected to the District Board 
lost his membership of the Taluk Board by 
absence for three consecutive months and 
thereby lost his membership of the District 
Board also. He was then restored to the 
membership of the Taluk Board by a 
resolution of the Taluk Board dated the 
29th of March, 1924. The contention is 
that the resolution of the Taluk Board 
cannot have the effect of restoring him to 
the membership of the District Board wffiich 
he lost. On this matter I do not agree with 
the view taken by the District Judge that 

a) 87 lad. Gas, 363; (1925) A. I. R. (M.) 1034, 
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the restoration of Mekha Pillai to the 
membership of the ^Taluk Board also 
restores him into the membership of tbe 
District Board. I adhere to the view I 
have taken on this matter in my judgment 
in Davasigamony v. Sethuratna Iyer (1). 
But this does not help the petitioner for 
the respondent got 22 votes, and sthe peti- 
tioner got 19. In the first place, it is not 
clear that Mekha Pillai voted for the res- 
pondent {vide the judgment of the District 
Judge in para. 8). But assuming that ho 
voted for the respondent and that his vote 
is invalid the respondent has still got a 
majority. 

The next objection taken is that there 
are two cases like the case of Mekha Pillai 
of others who were elected to the District 
Board and who have lost their membership 
of the District Board by non-attendance at 
the Taluk Board and losing the member- 
ship of the Taluk Board and whose restora- 
tion to the membership of the Taluk Board 
does not, according to my view, restore them 
to the membership of the District Board. 
This objection was not taken in the original 
petition. It was sought to be introduced 
into the case by an application for amend- 
ment dated the let November, that is 
during the hearing of the petition. Though 
I do not hold that an application for an 
amendment of the petition filed after the 
expiry of the days allowed for an objection 
petition is never maintainable and I think 
that such an amendment petition may, in 
the discretion of the Judge, .be allowed, 
even after the expiry of that period, I can- 
not say that the discretion has been im- 
properly exercised by the District Judge 
in this case. If the petition cannot now be 
allowed to be amended, it is obvious that 
the petition must fail. 

It has been contended by Mr. Varadachari 
who appeared for the respondent that s. 35 
of the Act cures all the above defects in the 
election alleged by the petitioner. I adhere 
to the view 1 expressed in Devasigamony v. 
Sethuratna lyer^ (1). Mr. Varadachari has 
called my attention to s. 57 (3) and to the 
fact that^ the English Act on which the 
decision in Nell v. Longbottom (2) was pass- 
ed, there is a section (s. 84) which shows that 
an election petition did not come under the 
scope of a. 42 of the English Act similar to 
0 . 35 of the Indian Act, and that in the 
Indian Act there is no section similar to 

(2) 08V4) 1 Q. B. 767; 63 L. J. Q. B. 4fC; 10 P. 193; 
70L. T,499. 
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s. 84. He also urged that it is inconvenient 
to hold that the acts of a Board the mem- 
bers of which consist of persons like Mekha 
Pillai in this case are invalid. I agree with 
this view in all acts of the Board other 
than election, s. 35 cures such a defect. 
But I do not think that s. 35 applies to an 
election petition. I think the rules regarding 
election petition allowing the improper 
receipt or refusal of a vote to be questioned 
correspond to s. 84 of the English Act. Were 
it not so, the election petition becomes a farce. 
I do not think that s. 57 (3) can help us in 
this matter. It relates to the case of a 
dispute being raised as to the membership 
of a member himself and provides that he 
should be deemed a member pending such 
decision. 

But as I have already held the petition 
must fail and is, therefore, dismissed with 
costs. 

Order will follow. 

V. N. V. Petition dismissed, 

N. H. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil AppealNo. 475 op 1924, 
October 15, 1925. 

Present: — Mr. Halifax, A. J. C. 
KESHEORAO— Defendant— Appellant 

versus 

MAROTIRAO— Plaintiff— Respondent. 

Partition — Temporary or permanent— PresimpHoU’-^ 
Burden of proof— Practice— E^ndence produced at late 
stage, whether should be admitted, 

A division of property, an arrangement whereby 
property is divided, a distribution of property are all 
exactly the same as a partition of property. But a 
partition may be either partial or complete and it may 
be either temporary or permanent. In the great 
majority of partitions of common property thepaitition 
is meant to be permanent. Therefore, if nothing more 
is known about a partition except that it has been 
made, it must be taken to be a permanent partition 
unless there is evidence to show that it was temporary. 
The length of time for which a partition has been 
allowed to stattd undisturbed or without re-adjustment 
is a factor which may be taken into consideration in 
deciding whether a partition was temporary or per- 
manent. [p. 103, col. 2; p. 104, col. 1.] 

It IS the duty of a Court to welcome any evidence 
that may be offered and indeed to search for it, and it 
is wrong to exclude any evidence that is relevant. If 
evidence which is relevant is tendered at a late stage 
such suspicion or disbelief of it as may he due to its 
production at a late stage wUl attach to it autcinatical- 
ly and if the other r^rty has bad no opportunity 
because of the lateness of the stage at which the evi- 
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dence is produced, of producing any rebutting evi- 
dence that they might have had, the disbelief is great- 
ly increased. [p. 104, col l.J 

Second appeal against the decree of the 
District Judge, Wardha, dated the I'Sth 
of August 1924, arising out of the decision 
of the First Sub-Judge, Second Class, 
Waradha, dated the 12th February 1924. 

Messrs. N.G. Bose, R.B., and U,B. Niyogi, 
for the Appellant. 

Messrs. M. B. Kinkhede, R. B., and R. R. 
Jay want, for the Respondent. 

JUDGMENT. — There is no appeal and 
there is none in the Court of the District 
Judge in respect of field No. 57-1, which 
was originally sir land but is now apparent- 
ly recorded as khudicasht hecduse it is held 
by the defendant-appellant Kesheorao on a 
lease for Viy; years from a person who has 
no other interest in the village except 
the proprietary right in that field. The 
decision that this land must be exclud- 
ed from the lands liable to partition is 
certainly correct, though the true state of 
affairs does not seem to have been realized. 

The total area of sir and khudkasht in 
the village is said to be 364 39 acres. It is 
admitted that l07 87 acres of this were 
acquired by Kesheorao in certain years 
between 1886 and 1903, and it is in issue 
between the parties whether he acquired 
them for his own benefit or for that of the 
whole proprietary body. In regard to the 
rest he pleaded that it was divided among 
the co-sharers about 1860, so that each of 
them became separate owner of the fields 
allotted to him. The rights in the two 
parcels of land clearly require separate 
examination. Even after it has been found 
that the division of the lands in 1860 was 
only a temporary arrangement, to say that 
Kesheorao, an eight anna proprietor, is 
properly entitled to only one half of all the 
sir and khudkasht in the village is to beg 
the question as to his acquisition of the 
107 87 acres for himself or for all the 
proprietors. 

In regard to both parcels of land it has 
to be remembered that the plaintiffs can at 
the most claim that Kesheorao shall hand 
over to them so much land as will make 
the area of their land equal to the area 
they ought to hold, that is five sixteenth of 
the total. They cannot claim what belongs 
to the proprietors of the remaining three 
annas share in the village, the defendants, 
other than Kesheorao, who are content that 
Kesheorao should retain it. 
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In this connection it may be mentioned 
that one of those other defendants, holding 
an one anna share but no sir land at all, 
disclaimed all interest in the suit, but was 
not discharged and was made a respondent 
in this and in the lower Appellate Court, 
He did not appear in the lower Appellate 
Court, but has appeared here, and his costs 
must be paid by the appellant. But the 
other defendants, who own a two anna 
share and do hold 6 32 acres of were dis- 
charged in the first Court before the issues 
were framed. They also have been implead- 
ed as respondents in both Appellate Courts, 
and the appellant is saved from having to 
pay for his carelessness only by the failure 
of those respondents to aj^pear in either 
Court. 

In discussing the matter of the areas of 
the original home-farm, apart from Kes- 
heorao’s subsequent acquisitions, which are 
proportionate to the shares of the parties 
in the village, it has to be assumed that 
the whole of the 70‘80 acres held by the 
plaintiffs is exactly the part of the original 
home-farm they have always held, neither 
more t nor less. The truth of this assump- 
tion is of course, extremely.doubtful, as they 
also may have made subsequent acquisitions. 

The total home-farm in the village is 
364‘39 acres, and the area acquired by 
Kesheorao from tenants is 10787 acres. 
That leaves 236*52 acres. The area in 
proportion to the share of the parties, 

which may be called their proper areas, 
and the areas they actually hold are as 
follows.' — 

Proper area Actual area 
Kesheo Rao Ans. 8 128*26 179*40 

The plaintiffs Ans, 5 80*16 70*80 

The other de- 
fendants Ans. 3 48T0 6‘32 

It appears then that of the old home-farm 
Kesheorao would have to hand over not 
more than 9*36 acres to the plaintiffs; even 
if it has been held in severalty but owned 
in common during all these years. 

As to the partition, the issue has been 
much complicated by the common use of 
terms in narrow senses without any defini- 
tion of them. A division of property, an 
arrangement whereby property is divided, 
a distribution of property are all exactly 
the same as a partition of property. But a 
partition may be either partial or complete 
and it may be either temporary or perma- 
nent. The partition of the home- farm that 
was certainly made in this case about 1860 
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or not long after, was partial, because it 
was not a partition of all the property of the 
co-owners, aud the only question is whether 
it was temporary, that is to say, left 
the parties still co-owners of the land 
that was divided up among them, with an 
understanding that it could be restored to 
their joint possession or divided up again 
differently at some time in the future, or 
was permanent, that is to say, was not 
subject to re-adjustment and left each co- 
aharer a separate owner of the land allotted 
to him. 

Now in the great majority of partitions 
of common property, the partition is meant 
to be permanent. Therefore, if we know’ 
nothing about a partition except that 
it has been made, we must believe 
that it was a permanent partition, unless 
somebody can give us good reason for 
believing his allegation that it was tempor- 
ary. But in this case there is not only no 
reason for believing the partition was ' 
temporarv but there are strong additional 
reasons for believing it was permanent. 
The strongest of them is the length of time, 
nearly seventy years, that it has been 
allowed to stand undisturbed and without 
re-adjustment, I hold, therefore, that all 
the home-farm land held by Kesheorao, 
apart frpm the 107*87 acres he acquired by 
pure, base frpm tenants and by lease from a 
co-o^yner of the village, is his own separate 
property and the plaintiffs are not the 
owners of any share in it. 

Of the 107*87 acres, the 12*21 acres o^ 
No. 57-1 mentioned at the beginning of this 
judgment has to be left out of consideration. 

leaves 95*66 acres comprised in six 
fields all purchased by Kesheorao from 
absolute occupancy tenants, two together 
in 18S6, two iogetlKU- in 1893 and two 
separately in 19f)3. TIk^ deed of sale of two 
of these fields was excluded frpni evidence 
because of its late production. It has 
Stlways seemed tp me to be the duty of the 
Court to welcome, any evidence t^a,t may be 
qffered and indeed to, seayph for it and to 
be wrong to exclude any evider^pe that is 
relevant ; if it i^ tendered late such sps^pi- 
cipn or disbelief of il as may be due to that 
fact will attach to it automatically, and if 
tl;ie other party has bad no opportunity, 
because of that lateness of producing of 
rebutting evidence they might have had, 
the disbelief is greatplj’' increased. 

3ut here there was no necessity to pro- 

duce or examine any of these documents. 
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It is proved otherwise that Kesheo Rao 
purchased all these fiel<ls not later than 
1903 from the absolute occupancy tenants 
of them. We are concerned only with that 
fact and not with any of t|i6 terms of the 
purchases. Kesheo Rao has undoubtedly 
held all these fields from 1903 or earlier 
as the separate owner of them. He was 
entitled to call himself the absolute oc- 
cupancy tenant of them against the pro- 
prietary body of the village, and if he 
bought them without due notice to the 
proprietary body, as he probably did, he 
might have been turned out of them by a 
proper suit instituted within the time 
allowed. He seems not to have regarded 
himself or to have been regarded by 
the other sharers in the village as an 
absolute occupancy tenant, but as a 
separate holder of khudkasht land. I am 
not prepared to say which of these two is 
the more valuable right, but it is beyond 
doubt that Kesheorao was regarded by 
himself and by everybody else as the 
separate owner of that land, and having 
held it so for a great deal more than 
twelve years he became the separate owner 
of it, whether he was so at the beginning 
or not. 

It may be remarked that the order of the 
Revenue Officer put the matter correctly 
and concisely, probably because he was 
not confused by half understood pleas of 
law. The decree of the lower Appellate 
Court will be set aside and the plaintiffs’ 
suit will be dismissed. The plaintiffs will 
pay all the costs in all three Courts. 

z K, 


CALCUTTA HIGH COURT. 

Appeal prom Appellate Decree No. 233 
OP 1923. 

July 3, 19?5. 

Present : — Justice Sir Rp.binglon Newbould, 
Kt., and Mr. -In.-tiro (Jraharri 
RAM KUMAR DAS— Dependant — 
Appellant 
revsus 

HARANARAIN das alias DINABANDHI 
DAS -AND offiEits — Pro forma Defendants — 
Respondents. 

EvidmceAat (I of 187 2)^ s. IS, scope of^Assei^tion 
of right metde in previous suit, admissibildty of — 
Pess Aot {IX B. C. of 1880^t S,^ 9^Bogi,d cess returm 
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admiasihiliiy of^ %n favour of party filing return — 
App^aly second—Value of documentary evidence, whe- 
ther can be considered 

The language of s. 13 of the Kvidence Act is very 
wide and covers the assertion of a right in a previous 
suit in which that right was in dispute. It is not 
necessary that the right should have been successfully 
asserted; the mere assertion of the right is sufficient, 
[p. 105. col. 2,] 

Section 95 of the Cess Act is absolute in its terms 
iii \ u that a load cess return shall not be 

ndrnisM.ij’^ iq evidence in favour of the person on 
whose behalf it was filed; it is immaterial whether it 
is sought to be put in evidence directly to prove an 
admission or indirectly for some other purpose, 
[p. 106, col. l.J 

^ A Court of second appeal will deal with the ques- 
tion of the admissibility in evidence of a document 
but not with its evidentiary value, [p. 105, col. 2.] 

Appeal against a decree of the Subordi- 
nate Judge, Midnapore, dated the 7th of 
September 1922, reversing that of the 
Munsif, Fourth Court, Tamluk, dated the 
27th of July 1921. 

Mr. S, C. Maity and Babu A, Purha 
Charan Mookerji, for the Appellant. 

Mr. Mohendra Nath Hoy and Babu Son- 
tosh Kumar Pal, for the Respondents. 

JUDGMENT. — This is an appeal 
against the decree which the plaintiffs have 
obtained for khas possession of the land in 
dispute on establishment of their niskar 
right thereto.* The only point urged in this 
appeal is that in coming to a finding in 
favour of the plaintiffs- respondents the 
lower Appellate Court has relied on certain 
documents which are inadmissible in evi- 
dence, These documents are Exs. 10, 101, 
11, 13, 14, 4, 2, 8 and 9, Exhibits 10, 13 and 
14 are the decree plaint and soUnama in a 
particular suit. In this suit the lands in 
suit are described as the niskar property of 
Shama Charan Das which had been inherit- 
ed by his heirs v^ho were parties to that 
suit. 

It is contended that these documents can- 
not be admissible as in that suit there was 
no contest as to the plaintiff’s right and it 
cannot be said that this right was asserted 
or claimed within the meaning of s. 13 of 
the .Evidence Act. The latest ruling on 
this point, is the case of Gopi S^mdari Dasi 
V. Khtrod Gobinda Chowdhury. (1). Refer- 
ence ie there inade to the decision oi the 
Judicial Committee of the Privy Council in 
Diifiomoni Chaudhurani v. Brajo Uohini 
Cho^udhurani (2), wnere Lord Lindley in de- 
livering their Lordship’s judgment observed 

(i; 82 Ind. Cas. 99; 28 G. W. N, 942; (1925) A. I. R. 
(0.) 194. 

(2) 29 C. 187; 29 I. A. 24; 6 0. W. N. 386; 12 M. L. 
J. 83; 4 Bom. L. R, 167; 8 Sar, l\ 0. J.*22^ (P, 0.). 
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that the words of s. 13 of the Evidence Act 
were very wnde. In our opinion they are 
wide enough to cover the assertion of niskar 
in the partition suit where that right was in 
dispute. 

On behalf of the appellant great stress 
is laid on the fact that Mr. Justice 
Richardson who delivered that judgment 
referred to the right of the plaintiff being 
successfully asserted in the judgment 
which was sought to be put in evi- 
dence. Section 13 does not qualify the 
word “asserted” by the epithet ‘‘success- 
fully,” There is nothing in that section 
which requires that the right should be 
successfully asserted. But giving a wdde 
interpretation to it the mere assertion is 
sufficient. We hold, therefore, that there is 
no reason to exclude this documentary 
evidence Exs. 10, 13 and 14. As regards 
the other documents to which objection has 
been taken with the exception of Ex. 2 the 
same remarks apply. They are, in our 
opinion, admissible as evidence of transac- 
tions in which the plaintiffs’ niskar right 
w^as asserted. In second appeal we have to 
deal only with the question of the admissi- 
bility in evidence of the documents and not 
their evidentiary value. In the case of some 
of them, for instance, Exs. 10, 13 and 14 
and also Exs. 8 and 9 the chitta and khatian 
their evidenciary value appears to be slight. 
Still they are some evidence that the plaint- 
iffs were in possession of the land in dispute 
claiming it as their niskar. It is clear with 
regard to Exs. 10 (1) the decree passed in a 
damage suit in 1845 brought by the plaint- 
iff’s predecessor against Janaki Ram Panda 
that the lower Appellate Court was wrong 
in describing Janaki Ram Panda as the 
predecessor-in-interest of defendant No. 1. 
The defendant No. 1 the purchaser at a sale 
for arrears of revenue cannot rightly be 
described as the p redecessor-in-interest of 
the previous proprietor. But this does not 
affect the question of the admissibility of 
this document, since it is admitted not as a 
document inter partes but under the pro- 
visions of s. 13 of the Evidence Act. 

As regards Ex. 2 w^e hold that the con- 
tention raised on behalf of the appellant 
must prevail. Exhibit 2 is a road cess 
return submitted by the plaintiffs. Sec- 
tion 95 of the Cess Act IX B. C. of 1880 pro- 
vides that such a return shall not* be ad- 
missible in favour of the person on whose 
behalf it has been filed.. The learned Sub- 
ordinate Judge appears to have held that 
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this document was admissible because it 
was put in evidence not directly as an 
admission by the plaintiffs but because con- 
sidered with other evidence it proved an 
implied admission by defendant No 1 of the 
plaintiffs’ niakar title. But even so, this docu- 
ment was put in evidence as a document in 
favour of the plaintiffs, and was, therefore, 
excluded by the provisions of s. 95. That 
section is absolute in its terms in declaring 
that a road cess return shall not be ad- 
missible in favour of the person on whose 
behalf it was filed, and it is immaterial 
whether it was put in evidence directly to 
prove an admission ^or indirectly for some 
other purpose. This being so we must 
decree the appeal on this ground. 

We set aside the judgment and decree of 
the lower Appellate Court and remand the 
appeal to him for re-hearing after excluding 
from consideration the document Ex. 2. 
The costs will abide the result. 

z. K. Appeal allowed: 

Case remanded. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 95 of 1923. 

October 6, 1925. 

Present : — Mr. Justice Odgers. 

QOVINDA NADAN represented 
BY HIS AGENT GOVINDASAMI VENU 
CDAYAN — Plaintiff — Appellant 
versus 

A. Y. R. M. R. M. RAMA8AMI 

CHETTIAR—Defendant— Respondent. 

Limitation Act (IX of 1908), Sch. I, Art 85 — Mutual, 
open and cun'cnt account— Shifting balance^ effect 
of. 

In order that an account may be mutual, open and 
current within the meaning o£ Art 85 of Sch. I to the 
Limitation Act, there must be transactions on each 
side creating independent obligations on the other 
and not merely transactions which create obligations 
on the one side, those on the other being merely com- 
plete or partial discharges of such obligations, fp. 106, 
col. 2; p. 107, col. 1] 

Hirada Basappa v. Gadigi Muddappa, 6 M. H. 0 R. 
142, relied on. 

Where an account between two persons resembled 
a Bank pass-book where deposits of monies were made 
and withdrawals of monies took place from time to 
time the balance being in fav^our either of one or other 
as the case might be: 

Held, that the mere shifting of account from one 
side to the other did not constitute mutual and inde- 
pendent obligations, [p. 107, col. 1.] 

Second appeal against tte decree of the 
District Court, East Tan j ore at Nega- 
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patam in A. 8. No. 252 of 1921 (A. 8. 
No. 1096 of 1919 of the District Court, 
West Tanjore) preferred against the decree 
of the Court of the Additional District 
Munsif, Tiruvalur, in 0. 8. No. 434 of 
1917 (O. 8. No. 25 of 1917 of the Court 
of the District Munsif of Tiruvalur). 

Mr. A. Balakrishnen^ for the Appel- 
lant. 

Mr. V.Ramaswamy Iyer, for the Respond- 
ent. 

JUDGMENT,— I postponed judgment 
on the 15th September in order to give the 
appellant’s Vakil an opportunity of satisfy- 
ing me that the District Judge went into 
the question of the nature of the accounts 
in the case in spite of its not being taken 
in the grounds of appeal to thg lower 
Appellate Court. The learned Vakil now 
states that he is unable to get information 
on the point. 

The suit is brought by the plaintiff for a 
sum of Rs. 795 odd which is said to be due 
to him from the defendant a money-lender. 
The course of business between the parties 
was apparently that the plaintiff should 
draw money whenever he wanted it and 
should also deposit money \vith the defen- 
dant. The plaintiff has not produced any 
accounts of his own. He relies on a copy 
of the defendant’s account. Ex. A. The 
District Munsif found that the plaintiff 
had proved his case as he held that a settle- 
ment had taken place on either the 14th 
or t7th of December 1913. The District 
Judge, to whom an ai)peal was taken, dis- 
credited the evidence with regard to this 
settlement and that is a finding of fact 
by which I am bound in second appeal. 
But the learned Judge goes on to con- 
sider whether the transaction is in the 
nature of a mutual, open and current ac- 
count and would, therefore, save limitation 
if such was the case and the argument 
before me has been that the account in 
Ex. A is such an account. Now in order 
to see what the requisites are for such an 
account, we should look at the case of 
highest authority as far as I know in this 
Court, i. e., the judgment of Holloway, J., 
in Hiradq Basappa v. Gadigi Muddappa (1/ 
In order that an account may be mutual 
“there must be transactions on each side 
creating independent obligations on the 
other and not merely transactions which 
create obligations on the one side, those on 

(1) 6 M, H. 0. R. 142, 
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the other being merely complete or partial 
discharges of such obligations ” That 
statement has been repeated in many judg- 
ments ever since the year 1871 and it has 
over and over again been taken as a cor- 
rect statement of the law. It may be that 
in^ the account before me the" balance 
shifted from one side to the other from 
time to time. See Skive Gowda v. Fer- 
nandez (2) and Kunhikiittiali v. Kunhammad 
(3.). But the account, as far as I have 
been able to see, resembles exactly a Bank 
pass-book where deposits of monies are 
made and withdrawals of monies take 
place from time to lime, the balance being 
in favour either of the customer or of the 
Bank as the case may be at any given 
moment. I , therefore, agree with the learn- 
ed District Judge that there do not appear 
to be independent obligations on both 
sides and that a mere shifting of the ac- 
count from one side to the other is not 
enough to constitute mutual obligations. 

The second appeal must be dismissed 
with costs. 

V. N. V. 

Appeal dismissed. 

(2) S Ind. Cas. 141'; 34 M 513; 8 M L. T. 412 (1911) 
M W N. 1;21 M.L .1 391 

(3) 71 Ind. Cas. 466; 44 M. L. J. 184; 17 L. W. 243; 
(1923) M. W N. 81. (1923) A I. R. (M.) 278. 


CALCUTTA HIGH COURT* 

Appeals from Appellate Dbokbbs Nos. 1940 
AND 1954 OF 1922. 

May 11, 1925. 

Present: — Mr. Justice Cuming and 
Mr. Justice Chakravarti. 

In No. 1940 of 1922 
HEM CHANDRA SEN and others— 
Pla intiffs— Appellants 

GIRISH CHANDRA SAHA and others 
— Defendants — Respondents. 

In No. 1954 of 1922 

ARJUN DHUPI AND OTHERS — Defendants 
— Appellants 
versus 

HEM CHANDRA SEN and others — 
Plaintiffs — Respondents. 

Bengal Tenancy Act (VIII of 1885), s. 50-Oli, 
tenancy — Additional area on additional rent — Pre- 
sumption of fixity of rentf whether applicable— Burden 
of proof. 

Where a tenant adds new area to his old tenancy 
on additional rent, he ie not deprived ot the presum^ 


107 

tion arising under s. 50 of the Bengal Tenancy Act so 
far as the old tenancy is concerned. The onus of prov^ 
ing what the old area was is upon the tenant, [p. 108, 
coL 1 ] 

A tenant cannot, however, by adding new .area to 
the old tenancy, claim the benefit of the presumption 
so far as the added ai’ea is concerned, [ibid ] 

Appeals against the decrees of the Special 
Judge, Tipperah, dated the 22ad April 
1922, modifying those of the Assistant 
Settlement Officer, Comilla, dated the 25th 
September 1920. 

Babus Birendra Chandra Das and Nri^ 
pendra Chandra Das, for the Appellants. 

Babu Jatindra Mohan Ghose, for the Re- 
spondents. 

JUDGMENT. 

In Appeal No. 1940 of 1922. 

Chakravarti, J.—This is an appeal 
by the plaintiffs and arises out of an appli- 
cation made by the landlord under s. 105 
of the Bengal Tenancy Act. The question 
Avith which we are concerned is whether 
the landlords are entitled to an enhance- 
ment of rent under s. 30 (6) of the Bengal 
Tenancy Act. 

The defence of the defendants was that 
the tenancy was held at a permanent 
fixed rent ; and the tenants in order to 
establish their claim relied upon the pre- 
sumption under s. 50 of the Bengal Tenancy 
Act. The Assistant Settlement Officer in 
the Court of first instance found that as 
regards the khatians which are now before 
us that is Khatian Nos. 17 and 25, the 
presumption was rebutted because it was 
shown that additional land was added to 
the holding at a time subsequent to the 
Permanent Settlement. In that view the 
Trial Court held that the tenants were not 
entitled to the presumption under s. 50 of 
the Bengal Tenancy Act. 

On appeal by the defendants the learned 
Special Judge has held, reversing the 
judgment of the First Court, that the tenants 
were entitled to the presumption under that 
section. The learned Judge found that the 
variation of the rents was bas^d on the vari- 
ations in the area of the holding and, there- 
fore, he held that the presumption under 
B. 50 applied to the holding as it is now 
in possession of tenants with the added 
area. 

In this second appeal by the plaintiffs 
it has been contended by the learned 
Vakil for the appellants that, upon the find- 
ings of the learned Judge, the tenants 
were not entitled to tlie presumption 
under s. 50 of the Bengal Tenancy Act. 
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It appears to us that the contention of 
the appellants ought to succeed only partial- 
ly, Upon the findings it appears that 
there was an old tenancy with a definite 
rent which was held for more than 20 
years at a uniform rent ; but it appears 
farther from the findings that additional 
rent was added for additional area and in 
recent times the rent of the old tenancies 
was paid along with the additional rent 
for the added area. The question, therefore, 
arises is this : Do the tenants by holding 
additional lands for additional rent and 
paying the same along with the old rent 
and the old area lose the presumption as 
regards the old area and the old rent also? 
We think not. And also we think that 
the tenants arc not entitled to the presump- 
tion for the added area although they are 
entitled to the presumption for the area 
which they held as was presumed before 
the Permanent Settlement. In a case like 
this the onus of proving what the old 
area was and what the area is subse- 
quently added, is upon the tenants, and 
if they show what the old rents w^ere 
then they are entitled to the presump- 
tion under s. 50 so far as the old 
tenancy is concerned, because, by showing 
that for 20 years immediately before the 
suit they were holding a particular area 
at a particular rent, the presumption under 
s. 50 arises. But the tenants, it seems to 
us, are not, by adding a new area to the 
old tenancy, entitled to get the benefit 
of the presumption so far as the added 
area is concerned— for the simple reason that 
the tenants or their predecessors were not 
holding those lands from before the Perma- 
nent Settlement. They were added sub- 
sequently. In that view we think that so 
far as Khatians Nos, 17 and 25 are concern- 
ed, the case must go back to the lower Appel- 
late Court and that Court will, if there is 
evidence, find what was the area and the 
rent of the old tenancy and the area and 
the rent which were subsequently added. 
But so far as the old tenancy is concerned, 
the tenants will be entitled to a presump- 
tion as to the fixity of rent. But so far 
as the added area is concerned the learned 
Special Judge will fix the rent for that 
area 

In this view this appeal succeeds and the 
decree of the lower Appellate Court is varied 
to the extent. 

As regards Khatian No. 29, it has been 
admitted before us by the learned Vakil 


that he cannot press the point as regards 
this khatian, because, there has been no 
proper representation of the parties. 

The appeal, therefore, so far as this 
khatmn is concerned is dismissed. As the 
appeal succeeds only in part we do not 
make any order as to costs of this appeal. 

In Appeal No. 1954 op 1922. 

The defendants are the appellants and 
this appeal arises out of an application 
made by the plaintiffs-landlords for 
settlement of fair and equitable rent. 
The Special Judge in Khatians Nos. 3, 10, 
13, 20, 22, 24, 30, 33, 34, 42, 47, 49 and 
55 allowed the claim of the plaintiffs- 
landlords. Against the decree the present 
appeal has been preferred by the defend- 
ants. It appears that some of the plaint- 
iffs-respondents died and no application 
was made within three months for substitu- 
tion of the heirs. The matter came up to 
this Court and it was ordered on the 
application of the appellants that the appeal 
so far as the deceased respondents were con- 
cerned abates and the appeal would proceed 
against the other respondents and the 
appellants gave it up so far as the deceas- 
ed respondents were concerned. It being 
an appeal against a decree in favour of 
the plaintiffs it appears to us that the 
appeal is incompetent when some of the 
plaintiffs are not before the Court and 
the appeal has failed so far as the deceas- 
ed respondents are concerned. In that 
view it is obvious that to hold otherwise 
would lead to an .* . : . position. 

The deceased plaintiff s heirs would be 
entitled to an enhanced rent as settled by 
the Special Judge and if we allowed 
this appeal the tenants would be en- 
titled to hold the tenancy at a fixed 
rent so far as some of the plaintiffs land- 
lords are concerned. In the absence of some 
of the plaintiffs not represented in the lower 
Appellate Court the whole appeal becomes 
incompetent. 

The result is that this appeal is dismiss- 
ed with costs. 

Cuminff , J,— I agree. 

N. 11. Appeal No. 191^0 allowed; 

Appeal No. 105^ dismissed. 
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MJIDRAIS HIGH COURT. 

Civil Rbvision Petition No. 776 
OF 1923. 

Septem'ber 8, 1925. 

Present: — Mr. Justice Jackson. 
THARAMAL PARKAM KALPATHOOR 
THULICHA PUTHIATUTH SANKARAN 
NAIR— Petitioner 

URUPPOYIL AMBU and otiibrs— 
Rbspondbnts. 

Civil Procedure Code (Act V of 1908), s 115, 
0. XXI, rr, IS, 17 --Execution application, defects in 
- - Court, whether bound to give time for correction — 
Dismissal of petition —Revist on 

Under O XXI, r. 17, C P. C.. when an execution 
application is presented which does not fullil the re- 
quirements of rr. 11 to 14, the Court has an option either 
to reject t' ' or to allow the defect to be 

remedied to be fixed by it. 

Where it declines to adopt the latter course, it can- 
not be held to have refused jurisdiction so as to war- 
rant interference m revision under s. 115, C. P. 0. 

Vemuri Pitchayya v. Ankineedu Bahadur Zemindar 
Garu, 76 Ind. Cas. 750, 45 M. L. J 651, 18 L W 739; 
33 M L T. 125; (1924) A. I. R. (M.) 367, referred to 

Petition, under s. 25 of Act IX of 1887, 
praying the High Court to revise the order 
of the Court of the District Munsif of Payoli, 
dated the 15th March 1923, in R. E. P. 
No. 182 of 1922 in 8. C. S. No. 229 of 1910. 

Mr. R. Govinda Menon, for the Petitioner. 

Mr. K. P. Hamakrishna Iyer, for the Re- 
spondents. 

JUDGMENT.— Petitioner seeks to 
revise the order of the District Munsif of 
Payoli ill R. E. P. No. 182 of 1922 in S. 0. 
8. No. 229 of 1910. 

Petitioner obtained a decree on 7 th March, 
1910. On 28th February, 1922, he applied 
for attachment promising to furnish a list 
of immoveables. The application was ad- 
journed from time to time till July 1922, 
for the appointment of a guardian and 
then again from time to time till 15th 
March, 1923, when it was finally dismiss- 
ed, because the list of immoveables was 
only produced on 5th April, 1922, after the 
expiry of 12 years from 7th March, 1910. 

I cannot hold that the order is illegal. 
The Court has an option under 0. XXI, r. 
17, either to reject the application or to 
allow the defect to be remedied within a 
time to be fixed by it. Possibly the Munsif 
might, even on 15th March, 1923, have order- 
ed the list of immoveable properties to be 
produced on 5th April, 1922, which would 
have dated the petition as from 28th 
iFebruary 1922, and would thus have saved 


the bar of limitation. But he cannot be 
said to have refused jurisdiction by declin- 
ing to pass this remedial order. He is 
equally acting within his discretion when 
he finds that no time was fixed for remedy- 
ing the defect, and, therefore, the applica- 
ticm must date from the time when it fully 
conformed to 0. XXI, r. 13, which would be 
April 5. The ruling reported in Vemuri 
Pitchayya v. Ankineedu Bahadur Zemindar 
Garu (1), turns on a converse case. There 
the District Munsif had exercised his dis- 
cretion by fixing a time for the production 
of the descriptive shedule after the expiry 
of 12 years and this Court declined to 
interfere. But, of course, it was not held 
that the Munsif was bound to exercise his 
discretion in that manner. If he had 
liked to adopt the alternative he could have 
dismissed the application. Spencer, J., 
observes: — “I am, with due respect, inclin- 
ed to think that the words *on receiving 
an application for the execution of a decree’ 
in r. 17 were not intended to mak^ a party 
suffer for the failure of the Court establish- 
ment, which checks plaints and execution 
petitions on their presentation to at once 
notice all defects in any application that 
may be received and that these Avords do 
not preclude a Court from making an order 
allowing a defect to be remedied at a 
later stage.” This can hardly be taken as 
putting the whole responsibility upon the 
Court. An applicant who files an applica- 
tion not in compliance with 0. XXI, r. 13, 
does so at his own risk, and he cannot de- 
mand, as of right, that it shall be regulariz- 
ed by the Court establishment. In the 
present case, too, there is no question of 
suffering for the failure of the establish- 
ment, because the petitioner knew all along 
that his application was defective, and re- 
medied that defect on his own initiative. 

This judgment has proceeded on the 
assumption w^arranted by Vemuri Pitchayya 
V. Ankineedu Bahadur Zemindar Garu (1) 
that a' Court retains its discretion to order 
the defect to be remedied after the applica- 
tion has been admitted and registered but 
before it has been finally disposed of in one 
of the ways mentioned in O. XXI, r. 17 (1). 

As regards Asgar Ali v. Troiloka Nath 
Ghose (2) which the lower Court cites, it 
may be observed that the point specifically 
referred to the Fall Bench has now been 

(1) 76 Ind. Cas. 750; 45 M. L. J. 651; IS L. W. 739; 
33 M. L. T. 125; (1924) A, I R. (M.) 367. 

(2) 17 0, 631; 8 Ind. D^c. (n. bJ 960 (F B,). 
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settled by cl. 2 of 0. XXI, r. 17, which is an 
addition to the old s. 215. If an applica- 
tion is defective by not containing a de- 
scription of the property, it is none-the- 
less an application provided that the Court 
has permitted the defect to be remedied. 
It also happened to be ruled in the same 
case that such permission could only be 
given before admission and r. g!-! -ati.'n 
(pp. 635-636). Whether “on receiving ' in 
O. XXI, r. l7 (1) requires such strict inter- 
pretation is the question discussed in 
Vemuri Pitchayya v. Ankineeda Bahadur 
Zemindar Garu (1). Of course it would 
make the petitioner’s case considerably 
weaker, if it were held, following Asgar 
AH V. Troilokya Nath Gkose (2), that the 
Munsif had no jurisdiction in 1923 to order 
the defect to be remedied, but even allow- 
ing in the light of Vemuri Pitchayya v. 
Ankineedu Bahadur Zemindar Garu (1) 
that he had jurisdiction I do not find that 
he exercised it improperly. 

The petition is dismissed with costs. 

V. N. v. Petition dismissed. 


BOMBAY HIGH COURT. 

PiRsr Civil Appeal No. 228 of 1923. 
January 6, 1925. 

Present : — Sir Norman Macleod, Kt., 
Chief Justice, and Mr. Justice Crump. 
BHIKAJI L AXMAN BHIKAJI and another 
— Plaintiffs — Appellants 

'V^’lTS'lLS 

The secretary of STATE for INDIA 
— Defendant — Respondent. 

Bombay Hereditary Oficts Act (III of 187 If), ss 15, 
7S — Bombay Revenue Jurisdiction Act (X of 1876), 
s. If (a)- -Widow, whether holder of watan — Commuta^ 
tion order, passed at instance of widow, validity of — 
Order passed without recording investigation or notice 
to other niembers, validity of —Suit for declaration 
of invalidity of commutation order, maintainability 
of. 

The interest of a widow in a watan is to be compared 
to the interest of a Hindu widow in her husband’s 
estate, [p. Ill, col. 2.] 

A widow holding an interest in watan property for 
the term of her life or until her marriage is not a 
“holder” within the meaning of that term in s. 15 of 
the Bombay Hereditary Offices Act, and the Collector 
negotiating with such a widow is not authorized to 
pass a commutation order under s. 15. [ibid.] 

A commutation order passed under e. 15 of the 
Bombay Hereditaiy Offices Act, without making a 
record of any investigation or giving any opportunity 
to the other members of the watan family of being 
heard and without recording reasons is invalid, [p. 112, 
uol. l.j 


A suit for a declaration that a commutation order 
passed under s. 15 of the Bombay Hereditary Offices 
Act is invalid on the ground that it was passed at the 
instance of a person who was not a “holder” within 
the meaning of s. 15 and that the provisions of s. 73 
of the Act had not been complied with is not barred 
by the provisions of s. 4 (a) of the Bombay Revenue 
Jurisdiction Act. [ibid] 

First appeal from the decision of the 
District Judge, Belgaum, in Suit No. 7 of 
1921. 

Mr. H. C. Coyajee, (with him Mr. D, i?. 
Manerikar), for the Appellants. 

Mr. S. S. Patkar, Government Pleader, 
for the Respondents. 

JUDGMENT. 

Macleod9 C. J.— The plaintiffs sued 
for a declaration that the order of com- 
mutation of kulkarniki service in regard to 
five villages in the Khanapur Taluka of 
the Balgaum District was ultra vires of the 
Collector and was not binding on them. 

The defendant, the Secretary of State, 
claimed that the suit was barred under paras 
2 andi3 of s. 4 (a), Bombay Revenue Jurisdic- 
tion Act; that the order of commutation 
of the kulkarniki service was not ultra vires 
of the Collector ; that Laxmibai at whose 
instance the order was passed was in 1915 
the representative of the persons beneficial- 
ly interested in the watan and was the 
duly registered representative watandar, 
and so was a “holder” as defined in cl. 4 of 
B. 15 of Bombay Act III, of 1874, and that 
the settlement made with her was, therefore, 
legal and binding on her successors, the 
plaintiffs, under cl. 3 of that section. 

One Bhikaji Laxman was the sole repre- 
sentative kulkarniki watandar of seventeen 
villages, including the five mentioned in 
the plaint, and his widow, Laxmibai had 
been registered as the sole representative 
watandar after Bhikaji's death. On Septem- 
ber 9th 1878 Laxmibai adopted plaintiff’s 
father, Laxman, and two days later passed 
the adoption deed, Ex. 19. Laxman’a 
natural father, Krishnaji on the same date, 
September 11, passed an agreement that 
Laxmibai should enjoy the right of 
kulkarniki service in the five plaint villages 
for the term of her natural life for mainte- 
nance. 

Thereafter disputes arose between Laxmi- 
bai and Laxman which resulted in a suit 
being field, No. 10 of 1^96, in which Lax-I 
man got a decree that his adoption was 
valid but Laxmibai’s rights under the 
agreement were preserved. Laxman’s name 
was then entered in the register as watandaf 
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for twelve out of the seventeen villages, but 
Laxmibai’s name was retained for the five 
plaint villages. In 1913 Laxniari died, leav- 
ing a widow, yitabai, and two minor eons, 
the present plaintiff’s. On January 24, 
1915, Laxmibai applied to the Collector to 
commute the right of kulkarniki service 
with respect to the plaint villages. On 
that application the commutation order was 
passed by the Collector. Laxmibai died on 
November 25, 1917, and thereafter Sita- 
bai as plaintiffs’ guardian asked the As- 
sistant Collector to cancel the commuta- 
tion order. This was refused, and the 
refusal was confirmed by an order of the 
Commissioner, and also by Government. 
Sitabai then gave notice that she would 
file a suit. Eventually the present suit was 
filed on September 16, 1921. 

The District Judge has dismissed the 
plaintiffs’ suit on the ground that it was 
barred by s. 4 (a) of the Bombay Revenue 
Jurisdiction Act. Assuming that it is a suit 
to obtain a declaration that the order of the 
Collector was ultra vires^ and, therefore, 
null and void and not binding on the plaint- 
iffs, the question is whether the plaintiffs 
are not entitled to prove certain facts which 
would justify the Court in granting them 
the declaration asked for in spite of the 
provisions of s, 4 (a) of the Bombay Revenue 
J urisdiction Act. 

In Maganchand v. Vithalrao (1) the Court 
found that the Assistant Collector’s order, 
purporting to be made under s. 11 of the 
Hereditary O’ffices Act, was unauthorized, 
and, therefore, held that that order was no 
bar to the maintenance of the plaintiff’s suit. 
Relying on that decision, two points have 
been taken by the appellants’ Counsel before 
us : — (1) that Laxmibai was not the “holder” 
of the watan within the meaning of that 
term in s. 15 of Bombay Act III of 1874 ; 
and (2) that the provisions of s. 73 of the 
Act had not been complied with, and that, 
therefore, the order passed by the Collector 
directing commutation of the watan was 
not a proper order, so that the provisions 
of 8. 4 (a) of the Revenue Jurisdiction Act 
did ^not apply. It does not appear that 
when Act III of 1874 was passed, it was 
contemplated that the widow of a watandar 
could succeed to him as watandar, “Wat- 
andar,"' according to s. 4 of that Act, 
means a person having an hereditary in- 
terest in a watan It includes a person hold- 

(1) 17 Ind. Cas. U8; 37 B. 37; 14 Bom, L. R. 703. 


ing watan property acquired by him before 
the introduction of the British Government 
into the locality of the watan^ or legally ac- 
quired subsequent to such introduction, 
and a person holding such property from 
him by inheritance. It includes a person 
adopted'by an owner of a watan ox part of 
a watan, s\ib]ect to the conditions specified 
in ss. 33 to 35. “Representative watandar"' 
means a watandar registered by the Collector 
under s. 25 as having a right to perfoim 
the duties of an hereditary office. Although 
Laxmibai was registered under s. 25 as 
representative watandar, it does not follow 
that she was a watandar within the mean- 
ing of that term in s. 4, which includes 
for the purposes of the section any sole 
owner or the whole number of joint owners 
or any person dealt with as representative 
of the person beneficially interested or 
entered as such in the Government record 
at the time of the settlement, and it does 
not follow that she was a “holder” within the 
meaning of that word in s. 15 of the Act. 
By s. 2 of Bombay Act V of 1886 “Every 
feinal member of a watan family other than 
the widow, mother or paternal grandmother 
of the last male owner, and every person 
claiming through a female, shall be postpon- 
ed in the order of succession to any luatan, or 
part thereof, or interest therein, devolving 
by inheritance after the date when this Act 
comes into force to every male member of 
the family qualified to inherit such watan, 
or part thereof, or interest therein. The 
interest of a widow, mother or paternal 
grand mol lier, in any watan or part thereof, 
shall be for the term of her life or until her 
marriage only.” Therefore, the interest of 
the widow in a watan is to be compared to 
the interest of a Hindu widow in her hus- 
band’s estate. I doubt whether it was ever 
intended that the Government should be 
able to treat the widow as a watandar for the 
purposes of * ‘‘i * : the commutation 

of the watan service. In my opinion a widow 
holding an interest in watan property for 
the term of her life or until her marriage 
is not a “holder” within the meaning of 
that term in s. 15 of Act III of 1874. 

It would follow, therefore, that the Col- 
lector negotiating with a person who was 
not a holder of the watan was not authoris- 
ed to pass a commutation order under s. 
15 of the Act and the decision in Maganch- 
and V. Vithalrav G) is applicable to this 
suit. 

A farther objection arises from the fact 
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that the Collector had not complied with 
the provisions of s. 73 of the Act. That 
section is imperative and enacts that “No 
order under Partin, .directing commutation 

of a watan shall be passed, unless after 

an investigation recorded in writing and a 
proper opportunity afforded for the.hearing 
of claims and the production of evidence. 
In each such investigation... the Collector or 
other officer shall record his decision with 
the reasons therefor in his own handwrit- 
ing." It is admitted that there is no record 
of any investigation having been made, 
or that any opportunity had been given to 
the other members of the watan family 
of being heard, or that any reasons were 
recorded by the Collector for his decision. 
The learned Judge considered that as the 
claimants did not take this point in the 
appeals to the Revenue Authorities, and as it 
was not set out specifically in the plaint, he 
was entitled to consider that the Collector 
had duly complied with the provisions of 
s. 73. Although it may be said that the 
plaintiffs did not specifically rely upon this 
fact inasking theCourt to hold that the order 
was ultva vivcs, still in para. 5 of the plaint 
it is stated that the Collector made a settle- 
ment of commutation some time in 1915 
without giving notice to the minor plaintiffs 
or their guardian, so that the question 
whether the Collector had complied with 
the provisions of s. 73 was in issue. 

1 think, therefore, that as the provisions 
of 8. 73 had not been complied with, any 
order of commutation passed by the Collector 
would not be a valid order, so that on this 
ground also the suit to set it aside will not 
be barred under s. 4 (a) of the Revenue 
Jurisdiction Act. In my opinion, therefore, 
the plaintiffs are entitled to succeed, and 
the appeal should be allowed and the 
declaration which the plaintiffs asked for 
decreed with costs in both Courts. 

Crump, J.—I agree. , „ , 

2 , X. Appeal allowed. 
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What a foreign law is on a particular point, is a 
question of fact and has to be proved by the party 
setting it up. [p* 113, col. 2.] 

Where by the terms of an Abkari license, the sale 
transfer or sub-lease of the right is forbidden, the 
mere fact that the licensee enters into partnership, 
with others in respect of profits or losses of the busi- 
ness for the carrying on of which he had obtained the 
license does not necessarily involve a transfer of the 
license right and is not illegal or forbidden by law. 
[p. 116, col. 2; p 117, col. 1] 

Natla Bapiraju v. Puran Achutha Rajajee, 5 
Ind Gas. 4‘iG, 20 M. L J. 337; (1910) M W. N 549; 7 
M. L, T 176, Karsan Sadaskiv Patil v. Gatlu Shivaji 
Patil,mm\ Gas. 442; 37 B. 320; 15 Bom. L. R. 227 and 
Champsey Dossa v. Gordhandas Kessowji, 40 Ind. Gas. 
805, 19 Bom. L. R. 381, followed. 

Marudamuthu Pillai v. Rangasami Mooppan, 21 M. 
401, referred to. 

Ganapathi Brahmayya v. Kurella Ramiah, 54 Ind. 
Gas 45, 43 M. 141; lU L. W. 476, 38 M. h, J. 123, 
doubted. 

Under the Law of Mysore such a partnership as the 
above is not unlawful, [p. 114, col. 2,] 

Mahomed Ghouse Sab v. Thimma Settif 1 Mysore L. 
J. 90, followed. 

When the terms of a contract are reduced to writing 
and the question is whether the contract is illegal by 
reason of its seeking to do what is forbidden by law 
and the contention is that the agreement operates as a 
transfer, such a transfer should not merely be pre- 
sumed but must ■ ■ ^ ument if not in 

terms at least as . ^ ■ '■ [p. 116, col 1 ] 

Mr. K, Krishnaswami Iyengar^ for the 
Plaintiff. 

Messrs. N, Rajagopalan and T. S, Raja- 
gopala Iyer, for the Defendants. 

JUDGMENT* — The only point that 
arises for determination in this suit is quite 
simple and though not frequently arising 
is of considerable importance. The plaint- 
iff s suit is for the taking of the accounts 
of a partnership between himself and the 
three defendants. That a partnership agree- 
ment was made between these parties it is 
not disputed. The tenns of the partner- 
ship have been reduced to writing and are 
to be found in the admitted copy filed as 
Ex. A. Defendants Nos. 2 and 3 have not 
contested the claim of the plaintiff and are 
apparently themselves anxious that the ac- 
counts of the partnership should be taken 
and the profits or losses ascertained and dis- 
tributed. 

The cpntest in the case which raises the 
only point for determination has been put 
up only by the first defendant and has 
reference merely to the validity of the con- 
tract sought to be enforced. The point as put 
by the learned Counsel for the first defend- 
ant is this. The partnership contract was 
made in the Mysore State within the terri- 
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tories of His HigKness the Maharaja and 
had reference to a business in arrack carried 
on by the plaintiff under a license obtained 
by him from the Mysore Government. 
Under the terms of the license granted to 
the plaintiff, he was not entitled without 
the previous permission of the Deputy 
Commissioner to do what he purported to 
do, namely, take into his business as part- 
ners the defendants Nos. 1, 2 and 3. No 
such permission was obtained by the plaint- 
iff, and, therefore, his act of entering into 
the partnership agreement Avas an act 
forbidden by the law and, therefore, void 
and, therefore, unenforceable. If this conten- 
tion should be upheld, it follows that tlie 
plaintiff’sTsuit must fail. And, on the other 
hand, if this contention should fail, the 
plaintiff would be entitled to a preliminary 
decree for the taking of the accounts of 
the partnership and the matter will have to 
be referred to the Official Referee for the 
taking of the usual accounts 

To begin with, I regret to state that 
neither the learned Counsel for the first de- 
fendant nor the learned Vakil for the plaint- 
iff seemed to have paid any consideration 
to an important aspect in this case, 
namely, that whereas the contract was made 
and was apparently intended to be perform- 
ed entirely within the Mysore State, this 
suit has been instituted in this C^ourt. And 
in fact both sides argued the case before 
me as if there were no such complication 
and it was a simple case of the contract 
being or not being illegal ■ : 1’* to the 
Law of the Mysore State. Tiie Law of the 
State, however, it wms recognised, had as 
being the Law of a Foreign State to be proved 
as a matter of fact by the expert witness as 
Advocate at Banglore who has been called 
for the purpose. The question, therefore, 
has not been properly argued before me on 
the footing of a contract sought to be 
enforced in a British Court but made and 
intended to be performed in a Foreign 
State and that a protected State under the 
protection of the British Government and 
subject to its suzerainty. The first ques- 
tion that has to be determined in such cases 
is : What is the law applicable to the par- 
ticular contract in question ? ; that is to 
say, by the application of which law should 
it be determined whether the contract in 
question is void for illegality as urged. 
Fortunately there is no serious dijfflculty in 
this case with regard to the law applicable, 
because whether we take the law applic- 

8 


113 

able generally in the first instance as the 
law by which the parties intended that the 
contract should be governed or as the law 
of the place where the contract was made or 
as the law of tiie place where the contract 
was intended to be performed, it is in every 
case the same law, the Law of the Mysore 
State. No evidence has been adduced be- 
fore me and no argument addressed to show 
that the intention of the parties was that 
the contract should be governed by any 
law other than the Law of the Mysore vState. 
We may also presume that as the contract 
was apparently intended to be performed 
in its entirety within the Mysore State, the 
parties intended that the contract should be 
governed by the law of that very State. 
This being settled, the queslions that next 
arise for consideration aie (a) whether ac- 
cording to the Law of the Mysore State this 
contract of partnership was forbidden , (b) 
whether if so for])idden, the provision of 
law forbidding was only a fiscal or taxing 
enactment or a provision of law based on 
the public policy of only a particular State 
or whether the prohibition is founded on 
natural justice or some moral principle 
which, if it is not, ought to be recognised 
in international jurisprudence. 

As regards the first question whether 
under the law of the Mysore State the suit 
contract of partnership was illegal and void, 
it must be observed, to begin with, that the 
question “What a foreign law is on a par- 
ticular point” is a question of fact and has 
to be proved by the parties setting it up. No 
evidence has been adduced before me as to 
what the law of contracts is with regard to 
the illegality and unonforceability of con- 
tracts which are entered into in violation of 
rules of law or against public policy. I 
have reason to believe that the law of con- 
tracts in that State is the same as the Indian 
Contract Act. But this was, however, bound 
to be established and not to be left merely 
to inference. The first defendant on whom 
the burden of proof lay to establish satis- 
factorily all matters necessary for enabling 
the Court to come to the conclusion regard- 
ing the illegality of the contract did not give 
any evidence with regard to it. 1 may, 
however, observe in passing that from Ex. 
Ill it does appear as if the Indian Contract 
Act has been bodily adopted by the Mysore 
State. But while it is true that most of the 
Indian Statutory Law has been adopted in 
the Mysore State, it also appears that in some 
cases changes have been made in the enacts 
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ments so adopted, and I am, therefore, not 
in a position, in the absence of satisfactory 
evidence, on the point to say what the Law 
of the Mysore State is with regard to the 
illegality of contracts. 

Ill these circumstances, all that lean do 
is to proceed on the assumption that as 
indicated by Ex. Ill, the Contract Act in 
force in the Mysore State is the same as the 
Indian Contract Act. Section 23 of that 
Act provides amongst other things that the 
consideration or object of an agreement is 
lawful unless it is forbidden by law^ or is of 
such a nature that, if permitted it would 
defeat the provisions of any law or the 
Court regards it as immoral or opposed to 
public policy. It further provides that every 
agreement of w^hich the object or considera- 
tion is unlawful is void. 

The question then is whether the part- 
nership agreement is one of which the con- 
sideiation or object is unlawful within 
the meaning of s. 23 of the Contract Act. 
This would depend obviously on the terms 
and conditions of the licenses granted to 
and obtained by the plaintiff. But neither 
he nor the first defendant has produced the 
original license or even a copy. The Court 
has virtually been asked by both parties to 
assume that the terms and conditions of the 
licenses were in the common form as appear- 
ing in Kx. I, (6). Clause 16 of the general 
conditions of retail vend licenses is as 
follows : — 

“No privilege of supply or vend shall be 
sold transferred or sub*rented without the 
Deputy Commissioner’s previous permission 
which will only be given if the applicant 
Is prepared to forfeit his deposit already 
made except in cases wdiere the Deputy 
Commissioner sees reason not to enforce the 
penalty, Nor, if the Deputy Commissioner so 
orders shall any agent be appointed for the 
management of any such privilege without 
his previous approval”, 

, On behalf of the first defendant, my 
attention has been drawn to a case decided 
by the Mysore High Court and reported as 
Mahomed Ghouse Sab v. Thimmi Setti (1), 
proved by the expert witness called for 
the first defendant and marked as Ex. HI 
in the case. That case, however, refers only 
to a case of subdetting actually covered by 
the terms of cl. 16 of the conditions. 
Generally speaking, it cannot possibly be 
contended that the mere fact that a licensee 

^1) 1 Myeore L. J, W. 
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enters into a partnership with others or 
another in respect of profits or losses of 
the business for the carrying on of which he 
has obtained a license necessarily involves 
either a sale, transfer or sub-letting 
of the license. There may, no doubt, be 
partnership agreements which involve or 
include a transfer of the interest in the 
license itself. There is, therefore, no war- 
rant for supposing that every partnership 
agreement must necessarily violate such a 
condition as set out in that clause. 

Mr. N. Narasimha Iyengar, Advocate at 
Bangalore, has alsoPreferred in the course of 
cross-examination to a case reported in the 
Dtli Vol.of the Mysore Chief Courts Keports 
page 316, where it washeld in that State that 
a partnership entered into by a licensee in 
such circumstances was not illegal and be 
also told me that that decision is regarded 
as good law up-to-date and has not been 
overruled. The partnership agi cement in 
this case Ex. A does not contain any words 
of sale, transfer c i - .■ ' ■ ■■ : No doubt 
in terms, as also - the result of 

a partnership agreement, the partners are 
constituted agents or managers of the con- 
cern, But the last sentence in cl. 16 of the 
general conditions indicates that if it was 
intended to prevent any agent being ap- 
pointed for the management of any such 
privilege without the previous permission 
of the Deputy Commissioner, a special 
order of the Deputy Commissioner should 
be made ; that is to say, in other words, 
generally speaking the appointment of a 
manager for the management of the privi- 
lege may be made without any previous 
permission and if the Goverirment should 
deem fit to prevent any such thing being 
done, a special condition or order is re- 
quired to be made by the Deputy Commis- 
sioner. No such special order or con- 
dition has been proved in this case. The 
effect of a partnership agreement is onl}’' 
to constitute the partners the agents of each 
other, and it, therefore, follows that the 
terms of cl. 16 far from forbidding the 
appointment of such agents for manage- 
ment impliedly allows such appointments 
except in cases where it is specially forbid- 
den. Having regard, therefore, to the terms 
of cl. 16 and also the judgment of the 
Chief Court already referred to, I cannot 
but hold that according to the Law of the 
Mysore State, as recognised and acted upon 
by the subjects of that State, a partnership 

agreement with reference to a license 
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the kind in question is not an agreement 
the consideration or object of which is 
unlawful. In this view which 1 have arriv- 
ed at with regard to the question in issue, 
I am, therefore, bound to hold that the suit 
contract was not unlawful or void. This 
would be sufficient for the purpose of dis- 
posing of the issue. But the learned Coun- 
sel for the first defendant has referred me 
to various judgments of the High Courts 
in India for the purpose of showing that 
under clauses similarly worded in Abkari 
licenses issued by the British Government, 
the Courts have held that a partnership 
agreement is an agreement forbidden by 
law and, therefore, unlawful. It seems, 
however, unnecessary to refer to the decisions 
of the Birtish Indian Courts in the matter. 
If there is a particular statutory enactment 
or a provision or rule having the force of 
law in a particular State and the highest 
Court in that State has decided that having 
regard to the terms of such enactment or 
rule, a partnership agreement in those 
circumstances is not illegal, I cannot hold 
that such an agreement is illegal because 
the Birtish Indian (Courts have held them 
to be illegal in very similar circumstances. 

In my view, therefore, any detailed ex- 
amination of the decisions of the British 
High Court in India is unnecessary. I may, 
however, briefly refer to them because 
after a careful examination of those cases, 
I have come to the conclusion that even on 
the principles decided in those cases the 
partnership agreement in this case could 
not be held to have been unlawful. 

The case of Mariidamuthu Pillai v. lianga- 
sami Moopan (2), was one of the cases 
referred to and relied upon for the first 
defendant. The decision in that case pro- 
ceeded upon a clause which is entirely 
different in its terms and scope from the 
clause in the present case. There are, no 
doubt, observations in the judgment of the 
learned Judges in that case regarding the 
principle underlying the provisions of the 
Abkari Act and also with regard to the 
partnership agreements entered into by or 
with the licensee being illegal. Those ob- 
servations were not necessary for the 
decision of the case and were merely obiter 
dicta. With all respect, therefore, to the 
learned Judges that decided that case. 

I cannot regard it as a binding decision 
more especially when what I have to con- 

( 2 ) iillAQh 


sider is not a British Indian license but a 
license issued by the Mysore State, which 
in some important respects materially differs 
from the terms that the learned Judges 
were considering. Further I may also in 
this connection observe that the learned 
J udges who came to the conclusion in that 
case that the rules under the Abkari Act 
were not merely for the protection of the 
revenue but also to regulate liquor traffic 
in the interests of the public were not con- 
fronted in the license with any such condi- 
tion as that the previous permission by the 
Deputy Commissioner for the sale, transfer 
or sub-renting of the privilege of supply or 
vend will only be given if the applicant 
is prepared to forfeit his deposit already 
made except in cases where the Deputy 
Commissioner sees reason not to enforce 
the penalty. Further in the case of the 
license the learned Judges were consider- 
ing, there do not appear to have been any 
such clause as the following : — 

“ Nor, if the Deputy Commissioner so 
orders shall any agent be appointed for the 
management of any such privilege without 
his previous approval”. 

The case of Nalan Padmanabhan v. Badri 
Nadh Sarda (3) was under the Opium Act 
and proceeded on the narrow ground that 
the terms of the Act prescribed that no one 
shall sell opium except as permitted by the 
Act and were different from the correspond- 
ing provisions in the Abkari Act. Further the 
learned Judges also relied for their decision 
on the terms of the partnership agreement 
wdth regard to which they observed as 
follows : — 

” It is contended for the appellant that 
the admission of the plaintiff to partnership 
with the defendants is not a transfer. We 
are of opinion that it is. It is no doubt 
true that every contract of partnership is 
not necessarily a transfer but it is equally 
clear that such a contract may in many 
cases involve a transfer. Thus if two per- 
sons agree to start a business in partnership 
and to contribute capital therefor, there is 
no transfer involved in the transaction. 
But if one person carrying on a trade and 
possessing stock and capital, admits another 
into partnership with himself, making the 
stock and capital, the joint property of both, 
it is impossible to contend that there is 
not a transfer in such a case”. 


I., 


(3) 10 Ind Cas. 126; 35 M. 582; 21 M. L. J, 425: 9 M. 
T. 459; (1911) 1 M. W, N. 371. * ^ 
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The Tamil document filed in this case is 
far from clear and while there is no doubt 
that all tlie profits and losses were agreed 
to be divided amongst the four partners in 
equal shares, I liave been unable to lind in 
the document any words of transfer even 
though I have no doubt whatever that a 
transfer must have been intended by the 
parties. But if as stated in the case of 
MarudamuUtu pLllaiv. RanKjasanu Moop'pan 
(1) the olqect of tlie rules framed for the 
purpose of preventing sale, tiansfer or 
subrenting is that the (Government should 
not lose its con tiol over the licensee, it is 
impossible to see, how, by the mere fact 
that a licensee admits certain persons into 
partnership with him, the control tliat the 
Government lias over tlie licensee is in any 
manner or degree lost. Moreover, when the 
terms of a contract are reduced to writing 
and the (piestion is whether the contract 
is illegal by leason of its seeking to do 
what is foiliidden by law and the contention 
is that tlie agreement operates as a transfer, 
such a transler should not merely bo ])re- 
sumed but must appear in the document 
if not in terms ut least as necessarily in- 
volved. There is no transfer so far as lean 
see either of the business or of the stock 
in trade or of any interest in the license; 
and 1 think vliat the parties really intended 
was only that the profits and losses of the 
concern should be shared by them. 

The next case cited to me by the learned 
Counsel for the first defendant was Gana- 
patlii Brakmayija v. Kurella Ramiah (4). 
With all respect it seems tome that the 
correctness of that decision is open to 
doubt. The clause in the license which the 
learned Judges were construing was as 
follows; — 

“The privilege of supplying and vend- 
ing shall net, Svilhout tlie permission of the 
Collector previously obtained, be sold, ex- 
changed or sub-leased, nor, it the Collector 
has ordered, can an agent be appointed, 
without his permission previously obtain- 
ed, for exercise of any such privilege.” 

Construing this clause, this is what the 
learned Judge says: — 

“The clause prohibits sale by a stranger 
and the em])loyment of an agent. In our 
opinion the taking of a partner has the 
elfect, ordinarily of selling a portion of the 
business to him. It has certainly the effect 

(4) M Ind. Cas. 45; 43 M, 141, 10 L. W. 476; 38 M, L, 


of making him an agent for the sale of 
liquor.” 

I cannot possibly understand how the 
learned Judges came to the conclusion on 
a construction of the clause that apart from 
any special order of the Collector which 
is not referred to in the decision, the ap- 
pointment of an agent was regarded as for- 
bidden. The clause states that no agent 
can be appointed only if the Collector has 
so ordered. This would ordinarily mean 
and imply that in cases where the Col- 
lector has not so ordered, the appointment 
of an agent would not he illegal. There- 
fore, unless it be that in that case it was 
admitted by both parties that the Collector 
had made an order forbidding the appoint- 
ment of an agent, it is impossible to under- 
stand the judgment or regard it as pro- 
perly decided. Further the observation of 
the learned Judges that in their o])inion 
the taking of the partner with him has the 
effect ordinarily of selling a portion of the 
business to him, is too general and sweep- 
ing to be accuiate; and in that respect I 
have no hesitation in stating that the 
law with regard to it is much more accu- 
rately stated by Benson and Sundara Iyer, 
JJ., who decided the case of Nalan Pad- 
mavabha v. Badri Radh Sarda (3). 

Oil the other hand the case of Ratla 
Bapirajii v. Fiiran Achutha Rajajee (5) 
decided by Miller and Krishnaswami lyer, 
JJ., is an authority for a decision that a 
partnership agreement with a licensee is not 
in all cases and under all circumstances 
illegal. 

These are the Madras cases that were 
cited to me. In the case for Karsan Sada.^hiv 
Fatil V. GatLu Shivaji Patil (6) kSir Basil Scott, 
C. J., and Chandavarkar, J., held that the 
Indian Legislature w'as by no means blind 
to tl;e possibility of partnerships being 
enteied into by licensees in which other 
persons may become interested in the sale 
of liquor and that the object of granting 
the license is to have control over the 
person v;ho is authorised to sell the liquor 
and in order that sale of the liquor may 
not pass out of his control to unauthor- 
ised persons. Proceeding on this reason- 
ing, those learned Judges held that a 
partnership was not prohibited by the terms 
of a license which merely forbade selling, 
transferring or sub-letting. 

(5) 5 Ind. Cas 456, 20 M. L. J, 337; (1910) M W. N. 
549; 7 M. L. T. 176. 

(i) 18 Ind. Qm. 442; 37 B. 320; 15 Bom. L. R. 227, 
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In the case of Champsay Dossa t. Got- 
dhandas Kessowji (7) Mr- Jastie>e Manleod 
sitting singly on the Original Side held 
with reference to the terms of the license 
granted for manufacture of salt that the 
admission of partners to share in the 
profits cannot be considered as a sub- 
letting or alienation of a part of the privilege 
unless there has been a document directly 
transferring to the partners a part of the 
right to manufacture or vend, lie accord- 
ingly held that a partnership agreement 
was not illegal which was entered into by 
a licensee who under the terms of the license 
was forbidden to sub-let, mortgage or other- 
wise alienate the whole or any j^art of the 
privilege granted by the licensee of manu- 
facturing salt on the land. 

In the case of Gauri Shanked' v. Miirntaz 
All Khan (8) Oldfield, J , who was one of 
the Full Bench of that Court held apparent- 
ly with the concurrence of the Chief Justice 
and Mr. Justice Spankie that a partner- 
ship contract was not contrary to the con- 
ditions of a lease of a ferry under which a 
transfer or sub-lease by the lessee was for- 
bidden. 

In none of the cases decided in the 
Calcutta High Court and to which reference 
was made, was this question regarding 
partnership raised or considered. 

In these circumstances having regard to 
the state of the case-law not only in Madras 
but in British India generally, the weight 
of considered judicial opinion is against 
regardinga mere partnership agreementas 
being , ■ provision of law which 

merely ^ . sale, transfer, or sub- 

letting. As Mr. Justice Macleod of the 
Bombay High Court points out as Mr. 
Justice Miller and Mr. Justice Krishna- 
swami Iyer, JJ., and Benson and Sundara 
Iyer, JJ, have held, a partnership agree- 
ment does not necessarily involve any 
transfer by the licensee to the persons he 
admits as partners. No doubt a partner- 
ship agreement might also effect a transfer 
forbidden by law in which case it would be 
bad not because it was a partnership agree- 
ment but because it was a deed of transfer. 
In the present case in the agreement filed 
before me, no words have been relied upon 
for the purpose of showing that they are 
words of transfer or operate to effect any 
transfer of property, the transfer of which 
is forbidden by law. As I read the docu- 

^7) to Ind Gas 805, 19 Bom. L. K. 3S1. 

(8) A. 411, 1 lm\. Dec. (n. s.) 828. 
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ment the arrangement entered into by the 
partners was (|uite consivStent with the 
licensee remaining as the legal owner but 
bound in eqnily to account for nil the 
profits and losses to his other partners. 

In any ease, as I have already stated, 
what I have to consider is not whether 
apart altogether from the law of the Mj’sore 
State such a contract would or should be 
upheld by this Court but only whether 
according to the Law of the Mvsore State 
the contract was void in its inception. If 
according to that law, as deposed to by the 
expert witness entering into a partner-^hip 
with regard to the riglits of a licensee is 
perfectly legal, this Court is bound to hold 
that, according to the law to which tlie 
contract is subject, the contract is not void 
or unenforceable, and 1 am glad to think 
that the rules of international law do not 
oblige the Courts of a foreign eountry to 
regard as against the law or as opposed to 
public policy and, therefore, void, any con- 
tract which the High Court of the very 
State in which the contract was intended 
to be performed and by the law of which it 
was intended to be governed, would not so 
regard it. 

Some difficulty, no doubt, might have 
arisen if according to the State of theMysore 
Law the contract would })0 illegal and the 
ground of illegality should appear to be 
not any fundamental principle, or morality 
or ethics or public policy but some regula- 
tion, which, as in this case, has for its chief 
purpose the realisation of revenue, and 
such a State happened also to he as in this 
case, a Protected Indian State. It is pos- 
sible tliat even in those circumstances 
British Indian Courts might feel compelled 
to give effect to tlie Law of the JVotected 
Indian States as it may be found to be. 
But in the present case no sucli question 
arises, lhave, therefore, come to the conclu- 
sion that the defence of illegality set 
up by the first defendant regarding the 
plaintiff's claim to enforce the con ti actual 
obligation has not been made out There 
would, therefore, be a preliminary decree in 
the suit declaring the partnership between 
the plaintiff and defendants Nh) ^ 1, 2 and 3 
each being entitled to equal shaic of i)rofits 
and losses of the partnership and directing 
the usual accounts of the ^partnership to be 
taken from the first day of July, ]^d9a8 
provided in the partnership agreement. 
The first defendant who was chielly res- 
ponsible for protracting this litigation so 
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long, will pay the plaintii? the taxed costs 
of the suit up to date. The costs to be in- 
curred before the Official Referee wilt be 
dealt with at the time of passing the final 
decree in the suit, 

V. N. V, 


NAGPUR JUDICIAL COM- 
MISSIONER’S COURT* 

Second Civil Appeal No. 41-B of 1923. 

August 22, 1925. 

Present: — Mr. Kotval, A. J. C. 

SURYABH AN— Appellant 
versus 

RRNUKA — Respondent. 

Transfer of Property Act (IV of ISS2), s 7h — 
Limitation Act (IX of lOOS), Sch J, Art 132— Mort- 
gages, prior and subsequent— Decree obtained by prior 
mortgagee paid off by puisne mortgagee- -Suit by 
puisne mortgagee to recover money paid by him - 
Limitation, commencement of 

Under s 74 of the Transfer of Property Act a puisne 
mortgagee on paying off a decree obtained by a prior 
mortgagee acquires all the rights and powers of the 
prior mortgagee as such as determined by the decree 
and the rights so acquired by the puisne mortgagee 
can bet^nforcod by him by a s^.parate suit. Article 
132 of Sch. I to the Limitation Act would apply to 
such a suit, the period of limitation being twelve years 
from the date on which the money became due to the 
puisne mortgagee, that is to say, from the date on 
which the puisne mortgagee paid off the prior mort- 
gagee’s decree and became entitled under the pro- 
visions of 8. 74 of tlie Transfer of Property Act to 
the rights created by the decree [p 119, cols. 1 2 ) 

Second appeal against a decree of the 
District Judge, Amraoti, dated the 9th No- 
vember 1922, arising out of a decree by 
the Munsif, Amraoti, dated the 28th April 
1922, 

REFERENCE. 

Kotval, A. J. C*— {March 12, 1025) — 
The plaintiffs as second mortgagees paid 
off the amount found due to the first mort- 
gagee in a suit in which they were defend- 
ants. They now sue the mortgagor and 
other persons in possession of the mortgag- 
ed property for the recovery of the amount 
so paid. The lower Courts relying on 
Nathuram v. Sheolal (1) dismissed the suit 
on the ground that as the first mortgage 
was payable on the 10th March 1907, the 
suit which was brought on the 21st July 
1921 was time-barred. Nathvram v. Sheolal 
(1) has been dissented from in Bora Shib Lai 
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V. Munni Lai (2) and in my opinion requires 
to be considered by a Bench. I, therefore, 
refer to a Bench to be appointed by the 
Judicial Commissioner the point whether 
the question of limitation has been rightly 
decided in Nathuram v. Sheolal (1). 

Mr. P. C, Dntt, for the Appellant. 

Messrs. Atmaram Bliagwant and Skridhar 
Atmaram, for the Respondent. 

OPINION OF THE BENCH. 
Findlay, O. J. C. and Kotval, A. 
J. C.— {August 11, 10252) — Vithal Sheoram 
and others brought a suit on a mortgage, 
dated the 10th March 1905, executed by the 
father of defendant No. 1, Ganpat against 
Ganpat and the present plaintiffs, who were 
subsequent mortgagees and obtained a 
preliminary decree for foreclosure. The 
plaintiffs paid the decretal amount into 
Court and now sue to recover it from Gan- 
pat. In default of payment they claim 
foreclosure or in the alternative sale. The 
latter relief they claim apparently on the 
ground that they acquired a charge by the 
payment of the decretal amount. 

The lower Appellate Court relying on 
Nathuram v, Sheolal (1) has held that the 
claim is time-barred and has dismissed the 
suit. The point referred to this Bench is 
whether the decision as to limitation in that 
case is correct. 

Nathuram v. Sheolal (1) was referred to 
and dissented from by a Bench in Bora 
Shib Lai v, Munni Lai (2). The learned 
Judges there observed : — 

“It is impossible to hold that the right 
of the plaintiff accrued before he made any 
payment at all. In that ruling the learned 
Judge seems to have assumed that the 
plaintiff was the assignee of the decree. 
Under s. 74 of the Transfer of Property 
Act he no doubt acquired the rights and 
powers of the mortgagee whom he redeem- 
ed, but the fact of his redeeming the prior 
mortgage does not make him an assignee 
of the mortgage. His rights may be akin 
to those of an assignee, but he is not the 
actual assignee. If he had been the assignee 
of the mortgage and no suit had been 
brought on the basis of the mortgage by the 
prior mortgagee, he would have been bound 
to bring his suit to enforce that prior 
mortgage within the period of limitation 
which was available to the prior mortgagee. 
But a suit like the present is not a suit to 
enforce the prior mortgage nor is it an 

(2) 63 Tnd. Ca3 604; 44 A. 67; 3 U. . L. R. (A.) 193; 
19 A. U J m, (1922' A. L R, (A3 135- 


^l) 12 Ind. Ca8. 796; 13 N. h, R, 2J7, 
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application for tho execution of the decree 
obtained on the basis of the prior mort- 
gage;^ 

In Sibanand Misra v. Jagmohan Lai 
(3), Das, J., dissents from the above view. 

Under s. 74, Transfer of Property Act, 
the puisne mortgagee on paying off the 
prior mortgagee acquires all the rights and 
powers of the prior mortgagee as such. 
These rights and powers are the rights and 
powers created by the decree : Narayan v. 
Nathmal (4). In the present case they are 
the rights to the payment of the amount 
decreed and foreclosure in default of pay- 
ment. It is these rights whir^h maybe said to 
be impliedly assigned by law to the puisne 
mortgagee and not to the rights under the 
mortgage which became merged in the 
decree. It would be hard and unjust in 
some cases to hold that it is the rights 
under the mortgage which are assigned to 
the puisne mortgagee. To protect his in- 
terest under his own mortgage the puisne 
mortgagee must satisfy the mortgage decree 
where the mortgagor fails to do so. But 
before the time comes for him to pay it 
up, a claim on the basis of the mortgage 
may have become time-barred. The result 
would be, where the condition in the prior 
mortgage was one of foreclosure, that the 
puisne mortgagee would have to pay up the 
prior mortgage debt without being able to 
recover it from the mortgagor or be fore- 
closed and lose the amount advanced by 
him to the mortgagor. It is said that the 
hardship may be av(nded by enforcing the 
assignment under s 74 in the same suit and 
asking for a decree in Form 6. Form 
No. 6, however, refers to a case where the 
claims on both the prior and puisne mort- 
gages are decided and decreed against the 
mortgagor in the same suit. There might 
be a decree in Form 7 in a case like the 
present but even then all that the Court 
may do is to grant a declaration keeping 
alive the mortgage in favour of one of the 
parties. It does not allow of any further 
action in the same suit by the puisne mort- 
gage against the mortgagor. 

The rights acquired by the puisne mort- 
gagee can be enforced by a separate suit : 
Gopi Narain Khanna v. Bansidhar (5). 

(3) 68 Ind. Cas. 707, 1 Pat. 780; 3P. L. T. 533, (1922, 
Pat 331, (1922) A. I R. (Pat) 490. 

(4) 65 Ind. Cas 275; 17 N. L. H. 200; (1922) A I 11. 
(N ) 155. 

(5) 27 A 325; 2 O. L J. 173; 9 0. W. N. 577; 7 Bom. 
L H. 427, 15 M. L J 191; 2 A. L. J. 336; 32 1. A. 123; 
gSar. P.C. J 779 (P. C.). 
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Article 132, First Schedule, Limitation Act, 
would apply to such a suit the period of 
limitation being 12 years from the date 
the money became due The money decreed 
can be said to have become due to the 
plaintiff and the right to foreclose in 
default of its payment to have arisen in 
his favour only when he made the payment 
and became entitled under the provisions 
of s. 74 to the rights created by the decree. 
This view finds support in Parvati Ammal 
V. Venkataravia Aiyar (6). 

In Mahomed Ibrahim Hossein v. Amhika 
Pershad Singh G), the claim was made on 
the basis of the prior mortgage which was 
claimed and held to have been kept alive 
for the subsequent mortgagees’ benefit. The 
mortgage had not merged in a decree. The 
present claim is based upon the new rights 
created by the decree. 

We are, therefore, of opinion, that the 
question of limitation has not been rightly 
decided in Naihiiram v.Sheolal (1) 

JUDGMENT.— The plaintiffs’ claim 
was resisted in this Court on the grounds 
that a separate suit was not maintainable 
and that in any case the suit was barred by 
limitation. Both these points fail in view 
of the opinion of the Bench. 

The appeal, therefore, succeeds. The 
plaintiffs’ claim will be decreed with costs 
throughout. 

z Ik! Appeal alloived, 

(6) 81 Ind Cas 771 47 M L J 316; (1921) M \V. 
N 517; (1924) A I R (M ) 80. 

(7) U Ind Cas 490. 39 0 527. 11 M L. T 265, (1012) 
M W N 367, 9 A L J 332, 14 Bom L. R 280; 10 C. 
W N. 505, 15 C. L J 411, 22 M. L J. 468, 39 I A. 
68 (P C ) 


MADRAS HIGH COURT. 

Civil Revision Petitions Nos. 940 and 941 
OP 1923. 

September 12, 1925. 

Present:— Mr. Justice Odgers. 

A. DORAS WA MI NADAR— Petitioner 
versus 

JOSEPH L. MOTHER and another— 
Respondents. 

Madras Distr\ct Municipalities Act \V of 1030) — 
Rules for conduct of Elections, r 2 {3)— Nomination 
paperSignature bif agent of candidate, validity of — 
Acceptance of nomination paper by Returning OlJicer — 
Misconstruction of rules— Revision— Civil Procedure 
Code {Act V of 1908), s. llfu 
Under r. 2 (2) of tho Rules for the conduct of 
Elections under the Madras District Municipalities 
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Act, it is t,h« candidate himself who must sign the 
nomination papf‘ 1 ’ A nomination paper signed by an 
agent of the candidate with his authority is invalid. 

The validity of a nomination paper, even after it 
had been accepted by the licti’.niiiiL' OfTicer, may be 
questioned after tlie (dection Tii ('■■nil has, there- 
fore, iurisdiction to enquire into the matter and if 
necessary declnre the election void 

A mere error in the construction of rules by a 
Court sitting to dispose of an election petition is not 
a ground for interference in revision under s. 115, 0. 
P, C , by the High (vourt 

Petition, under s 115 of Act V of 1908 
and s. 107 of the Government of India Act, 
praying the High Court to revise the orders 
of the C^ourt of the Subordinate Judge, 
Tuticorin, in 0 S. Nos. 7 and 8 of 1923 res- 
pectively. 

Messrs. T. R. Venkatarama Saslriar* and 
/v, S. Sankara Iyer, for the Petitioner. 

Mr K. R. Ritma Iyer, for the Respondents. 

JUDGMENT . — These are revision 
petitions to revise the decision of the 
learned Subordinate Judge of Tuticorin in 
petitions presented to him under the Madras 
Municipalities Act, 1920 It appears that 
in an election for the Tuticorin Munici- 
pality, 8th ward, which was to be held in 
January 1923, a nomination paper was put 
infer Mr. A Doraiswami Nadar which was 
admittedly not signed by the candidate but 
the name of the candidate was written in 
the nomination paper by his son owing to 
his (candidate’s absence at the time) The 
learned Subordinate Judge has found that 
the son was authorised to sign liis father s 
signature for this purpose but it has to be 
observed that the signature purports to be 
that of the candidate and there is no indica- 
tion that it is written by somebody else. 
The learned Subordinate Judge has held 
that the son was in fact authorised so to 
sign but under the Election Rules to which 
reference will be made in a moment, such a 
signature by the agent is not recognised 
and, therefore, the nomination paper was 
invalid. 

For the petitioner two points are urged ; 
(1) that not only under the Common Law 
but under many English Statutes signature 
by the agent even orally authorised is per- 
fectly good and sufficient (2j that as the 
nomination paper has been accepted by the 
Chairman no (luestioii as to its validity is 
now^ open The learned Subordinate Judge 
hascaicfnlly goneinto the provisions con- 
tainer! in the rules and he has come to the 
concluAon that their object and scope 
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require that the signature should be put in 
by the very party concerned and not by his 
proxy. Rule 2 (2) runs thus : 

“Every nomination paper shall be sub- 
scribed by two such electors as proposer 
and seconder and the candidate shall sub- 
scribe a declaration on it expressing his 
willingness to stand for election.” 

I am of opinion that it is no guide to 
refer to various English cases such as In re 
Whitley Partners (1), which is a case under 
the Companies Act or the dictum in 1 
Halabury’s Laws of England page 157 that 
an agent may be authorised to sign for 
another orally, which of course cannot be 
disputed, nor has the case cited in Pritchard 
V. Bangor Corporation (2) anything to do 
with this matter. I am not disposed to 
disagree with the construction placed on 
r. 2 (2) by the learned Subordinate J udge. 

As to the second point, that once the 
Chairman has passed the nomination paper 
it is beyond question, that I think is dis- 
proved by the rules for the decision of dis- 
putes. Government Order 1134, dated 30th 
November 1920. Under r. 11 (c) “if in the 
opinion of the Judge the result of the 
election has been materially affected by any 
irregularity in respect of a nominatian paper 

the election 

of the returned candidate shall be void.” 
That must refer to a nomination paper 
after it has been accepted by the Chairman 
and what turns out to be invalid or irreglar. 
The *Judge is tliere given jurisdiction to 
enquire into the matter and if necessary 
declare the election void. That is a strong 
argument against the sanctity of a nomina- 
tion paper which has been accepted by the 
Chairman. 

Another point has been argued with 
reference to these revision petitions and 
that is that they do not lie and in the latest 
Full Bench decision in C. R. P. No. 541 of 
1923 the Chief Justice, Phillips and 
Kumaraswami Sastri, JJ., in a very similar 
case to this held in a decision as to the 
construction of rules which are similar that 
there wag no question of jurisdiction or of 
acting illegally, “that the learned Judge 
had a point of construction before him and 
he decided it to the best of his ability” and 
“that the question of doubtful construction 
of a lule is not one that would enable the 

(1) (1886) 32 Ch D 337; 55 L J Ch. 540; 54 L. T 
912, 54 W. R. 505. 

(2) a888)I3A C. 241; 57 L. J. Q. B. 313; 58 L T. 
50S;37 IT K. 103; 52 J. P. 564, 
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Court to interfere in revision.” In my 
opinion these rules are strictly within the 
purview of those remarks in the latest Full 
Bench case. Even if they are not and 
civil ^revision petitions do lie, I am of 
opinion for the reasons given above, that 
the learned Subordinate Judge is correct in 
the decision that he arrived at. There is 
no doubt that in this case if an invalid 
nomination paper was in fact received and 
admitted the result of the election would be 
materially affected. 

The civil revision petitions must be 
dismissed, C. R. P. No. 910 without costs 
and C. R. P. No. 911 with costs. 

V. N. V, Petitions dismissed. 

Z, K. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

FULL BENCH. 

Second Civil Appeal No. 396-Ij op 1923. 

September 5 and 21, 1925. 

Present : — Mr. Findlay, Officiating J. C , 
Mr. Hallifax. A. J. C. and Kotval, A. J. C. 

KESHEO ainD another— Appellants 
versus 

JAGANNATH — Respondent. 

Hindu Law - Joint family— W idow and htcp-i^on ~ 
Widow managing estate —Alienation hif widow - 
JJenefit of estate — Alienation, whether hinding on step- 
son — Female member, whether Ciin be manager Pie- 
cedents --()JJlc lal Reports 

Vqy Curiam. — A Bale, l^y a Hindu \Yido\v wlio n'as 
managing the estate of lier minor .son and stoji-sni of 
a part of the immoveable prnpei tv belonging to the 
estate foi ncccssarv purposes is valid and Innding oii 
the step-son [p 122, eol 2, p. 124, ed. 2] 

1 Case-law reviewed J 

Per Hallifax, A J C -Any adult membtu of a 
joint Hindu family whether male oi feuiah* is entitled 
to be a manager of sue.h family fp 121, eol 1 | 

Hvery Court subordinate to th<^ Judieinl C'ommi.s- 
sioner’s Court m Central Proviinvs and llerar is 
bound to follow a ruling published in (Vntial Pro- 
vinces Law Reports or Nagpur Law Re[)oits until 
it has been overruled by another ruling sunilntlv 
published Kven m the , Judicial ('ommissnmer's 
Court according to an old stamling lulc oi [irac- 
tice a Judge sitting alone always follo\^s an 
officially published ruling If he doulits the correct- 
ness of such ruling, the only eouise luoperP/ oj)cii to 
him is to refer the matter for the decision of a Bench 
[p. 122, col. LJ 

FACTS. — Plaintiffs’ father Rambharti 
died about 12 years ago. Rambhaiti l)y 
hi;^: senior wife Musammat Ani got plaintiff 
No. 1 and by his junior wife Mti^ammafJaui 


got plaintiff No. 2, Within two years after 
Rainbharti’s death, Musammat Ani sold a 
site for Rs. 50 to the defendant by a re- 
gistered sale-deed (Ex. D-1) on 26th Feb- 
ruary 1913. This sale-deed is executed by 
Musammat Ani alone for herself and also 
as guardian of plaintiff No. 1 (her son). The 
defendant has built a house over this site. 
The plaintiffs claimed to recover the site 
along with the house and shop over it (with 
superstructure) from the defendant on the 
grounds that the sale was without legal 
necessity, that Musammat Ani was deceived 
by the defendant, that as she was an idiot she 
was persuaded to make the sale and that she 
was not the guardian of plaintiffs Nos. 1 
and 2. The defendant contested the claim 
alleging that plaintiffs’ claim was barred by 
time as their suit was filed long after three 
years lapsed from "tlie date of the majority 
of plaintiff No. 1. On other points of legal 
necessity and the guardianship of the 
jilaintiff he joined issue. The lower Court 
found that ])laintiff No 1 was aged 24 
when the suit was filed, that plaintiff No. I’s 
suit is barred by time because Art. yl of 
the First Schedule of the Indian Limitation 
Act, 1908 applies as the sale liy his de facto 
and dc jure guardian is voidable and not 
ah initio void, that plaintiff No. 2’s suit is 
not barred because Art. 144 applies as the 
sale is ab initio void (if not for legal neces- 
sity), that Musammat Ani who managed the 
affairs of the plaintiffs’ joint family after 
her husband’s death was the “guardian” of 
plaintiffs’ estate in law and that the sale 
was for legal necessity. Plaintiffs’ claim, 
was, therefore, dismissed with costs. 

]\lr. G. R Pradhan, for the Appellants. 

Sir Dr. 11. S. Gour and Mr. M. B. Marathe, 
for the J^espondent. 

OPINIONS OF THE FULL 
BENCH. 

Hallifax, A. J. C.—{SeptemJ}erd, 1925). 
— Th^^ head-note* in Husen v. Rajaram (1) 
is as follows: “An alienation of the property 
of a minor by a person wiio is that minor’s 
gnaidian de facto but not de jure is not 
merelv voidable but absolutely void, and 
the minor need not sue to have it set aside 
before he can obtain possession of the pro- 
])erty Articles 44 and 91 of the Second 
Schedule of the Limitation Act do not 
apply to such a case.” That is a correct 
epitome of the view of the law set out in 

(1) 20 Ind. Caa. 813; 10 N L R. 133 

♦Head-note of 10 N. L. K. ^ 



ISS KBiSBO 

my judgment in the case, in which the alie- 
nation in question was a sale of the pro- 
perty of a minor Hindu by the elder of his 
father s two widows, his mother being the 
younger. In the present case also the alie- 
nation was by the elder of two Hindu 
widows of property belonging jointly to 
her son and the son of the younger widow, 
both minors at the time, and the sale was 
for their benefit and necessary in their in- 
terests. 

In both these cases, as in all the others 
to be mentioned later, the person who made 
the alienation purported to act as the 
guardian of the minor. The learned Judge 
of the lower Court has dissented from two 
officially published rulings of this Court, 
the one already mentioned and Vithu v. 
Devidas (2) which discussed and followed it, 
and has preferred to follow the view ex- 
pressed in three judgments of Judges of 
this Court not officially published. The re- 
ferences to such judgments should always 
be by the number and year of the case, and 
not by the page of some unauthorised 
publication of which this Court may or 
may not have a copy. In this case it has 
not got a copy of the publication mentioned. 

The impropriety of refusing to follow a 
judgment of ithis Court published officially 
needs to be pointed out, because it is so 
common. Every Court subordinate to this 
Court is bound to follow a ruling published 
in the Central Provinces Law Reports or 
the Nagpur Law Reports until it has been 
overruled by another judgment similarly 
published. Even in this Court according 
to an old standing lule of practice, which 
the Judges of this (]ourt declared they 
would follow in an order published on the 
21st of August 1913, a Judge sitting alone 
always follows an officially published 
ruling. If he sees reason to doubt the cor- 
rectness of such a ruling the only course 
properly open to him is that taken by 
my brother Kotval in this case, to refer the 
matter for the decision of a Bench. 

The three unpublished } \ ]:: ^of this 

Court followed in the lower Court are men- 
tioned in the order of reference to a Bench 
which is quoted below. The first of them 
frankly dissented from Huaeii v. Rajaram 
(1) and the oth^r two, with the judgment 
of the lower Court in the present case, dis- 
sented from Vithu y. Devidas (2) as well, 
though Kinkhede, A. J, C., in the judgment 
from which an extract is given below, seems 
to have thought that bis view, with that of 
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Stanyon, A. J. 0., was accepted in Vithu v. 
Devidas (2). It happens, however, that the 
final decision of each of the four cases is 
correct, though the reasons given for it are 
unsound. 

In the present case the two brothers 
whose property was sold have appealed 
against the decision that the transfer of the 
half of the property belonging to the son 
of the widow who did not join in executing 
the transfer is valid. The reference to the 
Bench was made by Kotval, A. J. C. in 
these terms: “ The question here is whe- 
ther a sale by a Hindu widow who was 
managing the estate of her minor son and 
step son of a part of the immoveable pro- 
perty belonging to the estate for necessary 
purposes is valid and binding on the step- 
son The appellants contend that it is not 
and rely on JIusen v. Rajaram, (1), where 
the facts were more or less similar. The 
respondent points out that three Judges of 
this Court have differed from that ruling, 
vide S. A. No. 316-B of 1914, S. A No. 493 
of 1921 and S. A. No. 3o3-B of 1923. In 
these circumstances it appears desirable 
that the correctness of that ruling should be 
considered by a Bench.” 

The answer I would give is this. The 
statement of law in Huseti v. Rajaram (1), 
which is repeated in Vithu v. Devidas {2), 
is perfectly correct, but the final decision 
of those cases is wrong because of a fact 
existing in each of them which was not 
brought to the notice of the Court. The 
statement of law in the judgment of the 
lower Court in the present case and 
in the judgments of this Court in the 
three cases mentioned in the Order 
of Reference is wrong, but the decision of 
each of the four cases is correct because 
of the same fact though there also it escap- 
ed the notice of the Court, That fact is 
that the transferor on behalf of the minor 
in each case, though purporting to act as 
the guardian of the minor, was the manager 
of the Hindu family of which the minor 
was a member and really acted in that 
capacity. 

In the case of 1914 decided by Stanyon, A. 
J. C , there were two fatherless minors 
whose mother had married again, and they 
were living with their brotlier-in-law, who 
was as in fact looking after their property as 
well as their persons and made the alienation 
in question. In the ca^e of 19 ii decided 

(2) 51 lud. Oas. 943; 15 N. h. R. 55. 
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by Prideaux, A. J. 0., there was one minor, 
and the alienation was made by his step' 
mother, his own mother being dead. In the 
case of 1923 decided by Kinkhede, A. J . C., 
the alienation was by the paternal grand- 
mother of the two minor sons of one father 
and two mothers, of whom the father and 
one mother were dead. In all three cases 
the minors were Hindus. 

In each of these three cases the person 
who actually made the alienation purport- 
ed to act as guardian, and was treated in 
the judgment as the guardian, de facto 
but not de jure. The decisions rested on 
the view that there is a difference between 
Hindu Law and Muhammadan Law in 
respect of the right to dispose of the pro- 
perty of a minor held by a person who is 
in fact acting as the guardian of the minor 
but without any right to do so; that accord- 
ing to the Hindu Law’, such a guardian even 
though self-constituted can alienate the pro- 
perty of the minor whom he has taken 
under his protection, provided only that the 
alienation is for the minor’s beneiit. 

This appers to be a wrong statement of a 
correct principle, but it was the position 
taken before the Bench in this <^ase on be- 
half of the appellants. The reasons urged 
to support it are fully set out in the judg- 
ment of Kinkhede, A J. C in the last 
of the cases already mentioned in these 
words: 

“Jn my opinion, an alienation by a de facto 
guardian of a Hindu minor has not the 
same effect as an alienation by a dc facto 
guardian of a Muhammadan minor. It has 
been laid down in Tlunooman Persaud 
Panday v. Babooee Munraj Koonweree (3) 
that hinder the Hindu Law the right of 
a bona fide incumbrancer, who has taken 
from a de facto manager a charge on 
lands created honestly, for the purpose.s 
of saving the estate, or for the benefit of 
the estate, is not (provided the circum- 
stances would support the charge had 
it emanated from a de facto and de jure 
manager) affected by the want of union 
of the de facto, wdth the de jure title.’ This 
view has been consistently accepted as a 
correct exposition of Hindu Law in a series 
of eases of the several High Courts, cf. Bai 
Amrit v.Bai Manilc {i), Mohanund Mondul 

(3) 6 M. 1. A. 393 at pp 412, 413; 18 W. R. Sin, 
SeVestre 253n; 2 Suth, P. 0. J. 29; 1 Sar. P. 0. J. r)52, 
19 B. R. 147. 

(4) 12 B. H. 0. R. 79. 


V. Kafur Mondul (5), Thaiiamal v. Kuppanna 
Koriiam (6), Jagov. OodaLi7)a>ndSomwar})uri 
V. Copalsingh (8) decided by Stanyon, A. J. C., 
on 28th April and quoted with approval 
in Vithu v. Devidas (2), by Mittra, A. J. C. 
Under Muhammadan Law de^facto guardian 
has no ir,- -gui-rd position and is no better 
than an officious intermeddler who as 
pointed out by their Lordships of the Privy 
Council in Mata Din v. Ahmad Ali (9) *may, 
by his de facto guardianship, assume im- 
yjortant responsibilities in relation to the 
minor’s property, but he cannot thereby 
clothe himself with legal power to sell it.' In 
the aforesaid case of Mata Din (9) the point 
whether a sale by a de facto guardin if 
made of necessity or for payment of an 
ancestral debt affecting the minor s property 
and if benelicial to the minor was altoge- 
ther void or voidable, was not decided by 
their Lordships of the Privy Council, nor 
were the observations of their Lordships 
8U(di as could apply to the case of the 
alienation by a de facto guardian under 
Hindu Law. There is a fundamental dis- 
tinction between the guardian under the 
tw’o S 3 ^stems of jurisprudence. The actual 
structure of the Hindu society with its joint 
family system is a thing unkown to the 
Muhammadan society. Under the Muham- 
madan Law a de facto guardian has no re- 
cognised position while the Hindu Law gives 
to him a position identical to that acknow- 
ledged in a de jure guardian In this respect 
as pointed out by Dr. Gourin his Hindu 
Code, page 446, 2nd Edition ‘the Muham- 
madan Law offers no analogy but rather 
presents a contrast . The one enquires who 
made the alienation, the other why it was 
made .This distinction between the two 
systems appears to have been^ ignored 
in a case in which an alienation by a 
Hindu de facto guardian was treated as 
ipso facto void, Ilussen v, Rajai^arn (1).’ 
That this is so is clearly pointed out by 
Stan>on, A J C., in Somwarpuri v. Gopal 
JSingJi (8) referred to above, I, therefore, re- 
spectfully record my dissent from the view 
taken in Hussenv. Rajaram (1) and pre- 
fer to follow the view taken in Somwarpuri 
V. Gopal Singh (8).” 

(5) 20 C. 820; 3 C. W. N. 770, 13 Ind. Dec. (n. s ) 
1125. 

26 Ind. Oaa. 179. 38 M. 1123, 27 M. L. J. 285. 

(7) 4 N. L R. 20 

^8) 49 Ind Oils 216 

(ii) 1 1 Ind. Cas. 976; 34 A. 213; 16 0. W. N. 338; 11 
M, I. T U3. fL912) M W. N. 183, 9 A. L. J. 215, 15 0. 
L J 270, 14 Bom. L. B. 192; 15 0. 0. 4y, 23 M. L. J, 
8; 39 I. A. 49 (P. 0.). 
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The “structure of Hindu society, with 
its joint family system” certainly does differ 
from that of any other society in the world 
hut that does not give any person the 
right to take charge of the property of any 
minor he may come across, just because he 
happens to be a Hindu, whether they are 
nearly or distantly related or not related 
at all, and “thereby clothe himself with 
I'jower to sell it.” It is, however, correct 
to say that it is the existence of the 
joint family system among Hindus that 
makes all the alienations under considera- 
tion valid though they would he invalid if 
the minors had not been Hindus, because 
they were made not by their iron! 'ii.oi'* but 
by the managers of their hrojli-, The 
fundamental mistake made in respect of 
llunooman Persaiul panday's case (3) is 
ill assuming that it defines the powers of 
a guardian of a Hindu minor. It deals 
througlmut with the powers of a manager, 
and the word guardian occurs in their Lord- 
ships’ judgment only four times, twice in 
quotations from the judgment of the 
Sadar Diwani Adalat, .once in a quotation 
from the plaint and once in their Lordships’ 
summing up of their conclusions. In the last 
place the word may have been used because 
it had been used all through the case in the 
Courts in India or, if I may suggest it 
without disrespect, by a slip. 

If there is any statement of the rule of 
Hindu Law as to who is entitled of right to 
be the manager of a joint Hindu family, I 
have been unable to find it, but 1 take it 
that any adult member of the family, male 
or female, is so entitled. If that is correct 
the person who actually executed the trans- 
fer in the presentcase, and indeed , in each 
of the five other cases mentioned except that 
oL* 11)14 decided by Stanyon, A. J.C., was 
the manager of the family de jure as well 
as (It facto. If, as seems to have been assum- 
ed only for the purposes of the argument 
ill [lanoomanpersaud Pandaifs case (3) a 
female cannot as of right be such a manager, 
even the mother of the only other member 
of the family who is a minor, then in this, 
as in all the other cases, the transfer was 
valid because it was made by the person 
who was the actual manager at the time, 
winy her that person had a liglit to be 
manager or not, and it was for the benefit 
of the evState and necessary for its jireserva- 
tion. 

The answer I would give to the Reference 
iS, therefore, that the tale in this case by the 
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Hindu widow who was managing the estate 
of her minor son and step-son of a part of 
the immoveable property belonging to the 
estate for necessary purposes is valid and 
binding on her step-son. 

Findlay, OfTg. J. C.— {September 5, 
1025). — I nave had the advantage of perusing 
and considering the opinion recorded by 
Hallifax, A. J. C. and I concour therein. 

KotVaU A. J. C. —{September d, 1025), 
— I concur. 

By the Court.— As stated in the opin- 
ions separately recorded our answer to the 
cpiestion referred to us is that the alienation 
is valid and binding on the step-son of the 
widow who made it. 

JUDGMENT. 

Kotval, A. J. C.— {September 21, 1025). 
— Oanesh’s case alone was pressed and the 
only point argued at the hearing was the 
one referred to the Full Bench. That point 
is decided against the appellants. Con- 
sequently the appeal fails and is dismissed 
with costs. 

N M. Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1635 of 1922. 

August 24, 1925. 

Present ;-“Alr. Justice Phillips. 

PAZHANIANDY TARAKAN— Plaintiff 
— Appellant 
vermis 

MURIIKAPPA TARAKAN and othbrs— 
Defendants -Respo.ndents. 

Tnistff Act (II of s 8H -Triibt, acceptance of — 

Repudiation by trustee 

A person Avho aeeepts a trust and nets upon it is 
e.slopped from aftei wards disputing Jt and eaniiot 
brin^L; a suit in Ins jieisonal capacity ni derogation of 
the trust [p I2a, col I | 

Nor can Ic' in such a suit claim to recoup liimself 
wliat he has spent for the henetit of the trust [p. 125, 
col. 2 ] 

Muniswami Cheity v Maruthawmal, 7 Ind Cas 170, 
20 VI L. J. C87 at p 698; (1910) M W. N 233, 8 M L. 
T. 121; 34 M. 211 and Sr'imvasa Moorthy v Venkata- 
varada Iyengar, 11 ind Cas 417, 34 M 257, 15 C. W. 
N. 741,8‘A L j 774, 13 Bom L R. 520, (1911) 2 M 
W. N 375, 14 C L. J 64, 21 iM L d. 669, 10 M L. T 
263, 38 I. A. 129 (V. C ), refeircd to. 

Second appeal against a decree of the 
Court of td.e District Court, South Malabar, 
in A, S, No. C52 of 1921, preferred against 
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that of the Court of the Additional Dis- 
trict Munsif, Palghat, in 0. 8. No. 415 of 

mo, 

Mr. P. S. N aryanasxvamy Iyer, for the 
Appellant 

Mr. K, BJiaahyain Iyengar, for the lle- 
spoiident. 

JUDGMEN T, — In this case the plaintilT 
and his family obtained a sasxvatam lease 
of certain pioperty which was dedicated 
in trust. The plaintilT w^as appointed the 
managing trustee and in pursuance of that 
appointment, ho gave notice to the peison 
in possession of the property to deliver it 
up. The title of plaintiff’s transferor was 
disputed and subsequently plaintilT pur- 
chased the sanwatam right from the rival 
jcnvii in his own name. He now sues for 
damages for trespass and an injunction. The 
lower Appellate Court dismissed his suit on 
the ground that unders of the Trusts Act, 
plaintiff was bound to hold the property on 
behalf of the trust and could not, therefore, 
l)ring a suit in his personal capacity in 
(ivi iLM’iv ti of the trust. 

The first argument put forward in appeal 
is that inasmuch as the plaintiff did not 
obtain actual physical possession of the 
property, section 88 does not apply. In 
s. 88 there is no recital as to the possession 
of the property and in the cases relied on 
by the appellant, Muniswaini Chetty v. 
Maruthammal (1) and Srinivaaa Moorthy v. 
V enkataiKirada Iyengar (2), there is really 
nothing to support this contention. In 
fact in Muniswami Chetcy v. Maruthammal 
( 1 ) it was held that “If an executor accepts 
the office and acts as executor ‘with full 
knowledge of all the circumstances bear- 
ing on his right,’ he is 

estopped from subsequently repudiating 
the Will.” Here the plaintiff accepted the 
trust and acted upon it and consequently 
he is now estopped from disputing the 
trust. 

The next point put forward is that the 
plaintiff is entitled to be re-imbursed out of 
the trust the money which he paid out of his 
own pocket and that, therefore, until that is 
done the property is his own. This is, no 
doubt, true and would be applicable in a case 
where the beneficiaries sought to take the 

(1) 7 Ind. Cas. 176; 20 M. L. J. G87 at p. 698; (1910) 
M. W. N. 233, 8 M. L T. 124; 34 M. 211. 

(2) II Ind. Cat. 447, 34 M. 257, 15 C. W. N. 741; 8 
A. L. J. 774; 13 Bom. L. R. 520; (1911) 2 M. W. N. 375, 
14 0, L. J. 64; 21 M, L. J. 669, 10 M. L. T. 263; 38 I. 
A. 129 (J?, 0.), 


possession out of the plaintiff’s hands, but 
in the present case this is not even a suit 
against the beneficiaries but a suit against 
a co-trustee and wlien s. 88 lays dowxi 
that the plaintiff must hold this property 
for the l)enefit of the trust, I do not think 
that any Court would allow him to sue in 
his owm capacity as being solely entitled 
to the property. If he does sue in such 
ca])acity he is, in effect, committing a breach 
of trust. Plaintiff is admittedly in posses- 
sion of the trust pioperty and can out of 
it recoup himself wdiat he has spent for the 
benefit of the trust. Consequently I think 
that the low^er Appellate Court is quite right 
ill dismissing his suit. The second a])peal 
is dismissed wdth costs. 

V. X. V. Appeal dismissed 


RANGOON HIGH COURT. 

Civil Miscellaneous Application 

No. y3 OF 1^24. 

April 22, ly25. 

Present: — Mr. Justice iUit ledge and 
Mr. Justice Heald. 

KALENTHER AMMAL-Applicant 
versus 

MA MI AND ANOTHER — RESPONDENTS. 

Civil Procedure Code (Act V of IVOS), 0 7, r 10, 
0 XLV—Pcinand by High Court— Appeal to Privy 
Council — Addition of parties- Power of Couit 

A sviit was dismissod by the District Court but wag 
remanded by the Higli Court on appeal Defendants 
apj. iOd fur and obtained leave to appeal to the Privy 
Council. Petitioner then applied to tJie High Court 
to be added as a defendant in the suit 

Held, (^1) that the High Court having passed a final 
order in the case remanding the case to the District 
Court, was functus ojficio and could not, therefore, 
make any order adding parties to the case, [p. 126, 
col l.J 

(2) tJiat as regards tlie appeal to tlie Privy Council 
the High Court had no powers beyond those given 
in O. XLV of the C. P. C., and that tlieio was, in 
that Older, no power to add parties; [i6id.] 

(3) that the District Court had seizin of the case 
as a result of the remand by the High Court and had, 
therefore, power to add parties. [ifcuL] 

Mr. Fatel, for the Applicant. 

Mr. Kalyanwala, for the Beepoudents, 



RAMPAL SINGH 

JUDGMENT,~In Suit No. 8 of 1922 
of the District Court of Pegu Kalenther 
Ammal, as widow of one Sheik Moideen, 
sued for administration of Sheik Moideen s 
estate by the Court, and joined as defend- 
ants Ma Mi, who also claimed to be a 
widow of Sheik Moideen’s, and Mahomed 
Eusoof, who claimed to be his son by an- 
other wife Ma Kin. 

The District Court found that Kalenther 
Ammal had been divorced by Sheik Moi- 
deen, and, holding on that ground that she 
had no right to sue, dismissed her suit. 

She appealed to this Courts which found 
that she had not been divorced, and re- 
manded the case to the District Court for 
disposal on the merits. 

Ma Mi and Mahomed Eusoof then applied 
to this Court for leave to appeal to the 
Privy Council, and leave has been granted. 

Now the present petitioner Ilalima, who 
claims to be a gr''-. ,ir’ ' “ of Sheik 
Moideen, her mother Douaiuia naving been 
a daughter of his by still another wife 
Jooma Bibi, claims in this Court to be 
added as a defendant in the suit. 

She applied in the District Court after 
the suit was remanded by this Court, but, 
as the records were in this Court in con- 
nection with the appeal to the Privy Coun- 
cil, no orders were passed on her applica- 
tion. 

It seems clear that this Court has no 
power either in the proceedings in Appeal 
No. 74 of 1923, or in the proceedings on 
the application for permission to appeal to 
the Privy Council to add petitioner as a 
defendant in the suit. 

So far as the appeal to this Court is 
concerned, this Court, having passed a final 
order remanding the case to the District 
Court, is f unctus officio. 

So far as the appeal to the Privy Council 
is concerned, this Court has no powers be- 
yond those given in O. XLV, and there is 
in that Order no power to add parties. 

The District Court has seizin of the case 
as a result of the remand by this Court, 
which remand is still effective, although 
proceedings in the suit have, by consent 
of the parties, been stayed, and the Dis- 
trict Court has power to add parties. 

Petitioner should, therefore, renew her 
application to that Court. 

The application to thi^ Court is dismiss- 
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ed with costs — Advocate’s fee to be two 
gold mohurs. 

z- K. Application dismissed. 


OUDH CHIEF COURT. 

Second Civil Appeal No. 415 op 1924. 

November 20, 1925. 

Present Justice Ashworth and 

Mr. Justice Raza. 

RAMPAL SINGH — Defendant — Appellant 
versus 

RAJ RANG SINGH-Plaintipf- 

ReS POX DENT. 

Custom, essentials of--Family custom — Modern 
instances — Inference, of custom. 

l^er Raza, J —It a party relies upon tlie special 
custom of a family to take the succession out of the 
ordinary Law, such custom must be i)roved to be 
aneiont, continuous, certain and reasonable and, 
beinjL*- m derogation of the general rule of law, must 
l>e construed strictly A custom must be satis- 
factorily proved by evidence of particular instances 
so numerous as to justify the Court in linding in 
favour of the custom [p 129, col l.J 
When the custom is proved to exist it supersedes the 
general law winch however still regulates all outside 
tile custom. |t6?dl 

Rain Nundun Singh \ Janki Koer,2ti C. 828; 29 1. 
A 178, 7 C W N 57* 4 Bom L. R. 664, 8 Sar. ’ P. C, 
J. .351 (P C ), relied on 

Per Ashworth, J . — A custom must be unequivocally 
stated and proved hut it does not follow that it 
cannot be proved by inference Inference is one of 
the methods of proof and in the case of custom tliere 
18 no reason to reject a clearly logical inference 
against which no consideration prevails, fp. 131. cols 1 
A 

Per Raka, J. (Ashivorthf J , dissenting) — One instance 
or even four modern instances are not sufficient to 
prove a family custom, [p 129, col. 1 ] 

Durqa Charan Mahto v Raghunath Mahto, 20 Ind 
Cas 810, 18 C. W.N 55, 18 C. U J. 559, referred to* 
The existence of a custom of the brothers and 
nephews of a deceased Hindu succeeding together 
would not lead to a necessary inference that a custom 
existed to this effect also on the death of a childless 
widow [ibid ] 

Appeal from a decree of the Additional 
Sub-Judge, Sultanpur, dated the 12th July 
1921, confirming that of the Munsif, Sultan- 
pur, dated the 25th of September 1923. 

Mr. Zahur Ahmad, for the Appellant. 

Mr. Nahnullah for Mr. Naimatullah, for 
the Respondent. 

JUDGMENT. 

Raza, J, — {November 17, 1025). — This is 
a defendant’s appeal arising out of a suit for 
possession of certain zemindari shares in 
Mahal Utri Pargana Miranpur, District 
Sultanpur. The relative position of the 
parties will appear from the following 
pedigree 
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Faqir Shah 


Kaim Singh 


Oirdhar Singli 
Bodhai Singh 


Puranin al 


^ 

Gandharaj) Singli 


Suplial Singh, Kunjal Singh 
(childless) j 


Dhannkal Singh, 
(childless) 


Gaiyan Dili Singh 
Singh 


Nidhan Singh, 
(childless) 


Paroti Singh, 
(childless). 


Darshan Singh 

I 

Rampal Singh, 
(defendant No. 7) 


Mansa Singh, 
(childless) 


Rati pal Singh, 
(child IdSS; 

— Mysammat Sartaj Knar, 
(widow). 


Jahar Singh, 
(childless) 


Sohai Singh Achhal Singh 


Sarnam Singh 




Bhajan Singh 


Sinner Singh, 
(childless) 


f 

Dhamo vSingli, 
(childless) 


_ ^ 
Bandhu Singh, 
(childless) 


Har Baklish Singh, 
(childless). 


Harpal Singh, f' j 

(childless). Ishri Singh Hulas Singh, 
-- 3i W5am?iiat Jarao Kucr, . (childless) 

(widow). Bhawain Dm 

Singh, (childless) 

~ Musarnviat Jitaoo 

Kuer, (widow) 


.1 


Ajodhiya 

Singh, 

(childless.) 


SambhalJSingh, 

(childless) 


Ekram Singh, 
(childless). 


Moti Singh, 


■i other sons (died 
in infancy). 


fiSuchita Singh, 
(childless.) 


I 

Hardayal Singh, 

Sheo Dayal Singh, 
(childless). 


Phulinan 

Singh, 

(childless). 


Harnam 

Smgh, 

(childless) 


Pargas 

Singh 


Pirthipal Singh, 


Amina Singh, 
^^childless.) 


Kam Niwaz 
Singh 


Mahip Singh, 
(childless) 


Saltanat Singh. 


I 


1 


Bindeshwari Bax, Gulab Singh 
(childless). | 

Bajrang Bingh, (xilaintiff.) 


Sheopal Singh, 
Mahdeo Singh 


Ohanharaj Bakhsh 


I I ^ ^ ^ 

ngh, Raghubir Singli Udai Narain Singh 


Ram Sahai 
Singh 
(defendant 
No 6.) 


I 


Ramgopal Singh, 
(defendant No. 5.) 


Jairam Singh, ^defendant 
No. 9.) 


Ram Hit Singh, (defendant 
No 10). 


f 


Ram Kuber, 
(defendant N 2 ) 
0 


Dalip Singh, 
(childless). 


Dhiraj Singh, 
(defendant No. 3.) 


Jang Bahadur*, (childless), 




Inderjit Singh, (defendant Bikarniajit Singh 

No. 7.) I 

Ram Behaxi Singhi (defendant 3 ^ 
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Harpal Singh, liar Bakhsh Singh and 
BagwanidinSintrli \\(‘U‘ co sharers of thcsaid 
laahal. Harpal Singh and Har Bakhsh Singh 
both died childless. Harpal Singh died 
about 51) years and Har Bakhsh Singh 
about 40 years ago. Though Harpal and 
Har Bakhsh (brothers) lived jointly but 
mutation was effected in respect of the 
share of Harpal Singh in favour of his 
widow Musammat, Jaeaoo Kunwar. She 
got possession of llarbkhsh Singh s share 
also on his death. On the death of Bhawani- 
din’s widow Mummmat Jitaoo, mutation 
was made in favour of Musammat Jasaoo in 
respect of her share also in 1892. Thus 
Musammat Jasaoo got possession of these 
three shares and held them till her death. 
She died on the 18th JSovember 1918. A 
rev^enue partition was made in 1911 and the 
said shares were allotted to a mahal called 
after her name. At the time of the death 
of Musammat Jasaoo three persons^ namely, 
Gulab Singh, (father of the plaintiff), 
Kaghubir Singh (father of the defendants 
Nos. 9 and lu) and Udit Narain Singh 
(father of tlie defendant No. 7) were the 
nearest reversioneis of Harpal Singh. How- 
ever mutation was effected in favour of 
the plaintiff Bajrang Singh, the defendant 
No. 1. Rampal Singh, and 8 others per- 
sons, the defendant No. 1 getting 19 
shares and the plaintiff and others 16 
shares. The plaintiff brought the present 
suit against the defendant No. 1 and 9 
others claiming one-third share. 

The suit was contested by the defendants 
Nos. 1 to 6 principally. Their defence 
was that they were entitled to the property 
by virtue of a custom the particulars of 
which will be set out hereafter. The Court 
of first instance decreed the plaintiff’s 
claim holding that the custom set up by the 
contesting defendants was not satisfactorily 
proved and was not applicable to the 
present case. Kampal Singh defendant No. 1 
alone appealed but his appeal was dismissed 
by the Subordinate Judge of Sultaiipur on 
the 12th July 1921. He has now appealed 
to this Court. The question of custom is 
the only question to be decided in this 
case. The plaintiff’s father being one of 
the nearest reversioners, the defendant- ap- 
pellant cannot come in except on the ground 
of the custom set up by him. 

Musammat Jasaoo Kunwar had no right to 
the property which she was holding in her 
lifetime. She had no right to succeed Har 
bakhsh iSingh and Musammat Jitaoo 
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Kunwar. However she acquired title to the 
property by adverse possession and it is not 
disputed that it became her siridhan pro- 
perty. The siridhan property of an issue- 
less woman goes to her husband and aftei 
him to his heirs in order of their succession 
to him. Under the Mitakshara Law the 
right to inherit arises from propinquity that 
is proximity of relationship. The appellant 
is the relation of a remoter degree of 
descent than the plaintiff’s father and can- 
not succeed until and unless the alleged 
custom is made out. 

The custom set up by the defendant-aj)- 
pellaiit is as follows : — “In the community 
(tribe) and family of Harpal Singh and the 
parties the custom which prevails relating to 
inheritance is that on the death of a child- 
less widow lier as well as her husband’s 
estate is inherited by the collaterals of her 
husband, having regard to their descent 
without any consideration of their nearness, 
the descendants of the eldest son receiving 
19 shares and tliose of the remaining sons 
16 shares.” The defendant-appellant alleges 
that his ancestor Girdhar Shah was the 
eldest son of Faqir Shah. No mention of 
the alleged custom was made in the 
'fd-arz (that is the W ajib^ul-arz of Utri Ex. 
A*6). 

The oral evidence which has been pro- 
duced by the defendant-appellant to prove 
that brothers and nephews succeed together 
by custom is unreliable and insufficient. 
The learned Munsif has subjected that evi- 
dence to a careful analysis. No instance was 
given in which succession by’ collaterals also 
was regulated by that custom. The oral 
evidence has been properly rejected by the 
lower Courts. 

The appellant’s learned Counsel relies on 
documentary evidence principally. He has 
referred to Exs. A-1 to A- 5 and A-23. 
Exs. A'l to A-5 show that the plaintiff’s 
father Gulab Singh had brought a suit 
against his uncle Ram Niwas Singh in 1866 
in respect of the property of his another 
uncle Phulman Singh, who had died child- 
less. He was not entitled to any share in the 
property of Phulman Singh, under the 
Hindu Law, in the presence of his uncle 
Ramniwaz Singh but he had claimed 
a one-third share in that property. He had 
made no mention of any custom in his 
plaint but his plaint and his statement 
show that he had taken the law and the 
custom both, to ))e the same. Ramniwaz had 
admitted the custom in his statement and 
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had contested the suit simply on the ground 
that a pa7ic/ia7/a^ had already decided that 
Gulab Singh could not take the property 
unless he accepted his liability to pay liis 
share of the debt of the deceased. The 
liability for the debt along with the pro- 
perty was the only question to be decided 
in that suit. The claim was eventually 
decreed without any liability for the debt. 
The principal custom which has been set 
up in this case was not set up or recogniz- 
ed in that case. Ramniwaz had stated the 
custom as follows : — 

“If a co-sharer either a brother or other 
near relative dies without any issue, then 
his share is divided among the remaining 
living co-sharers according to their respec- 
tive shares.” In my opinion the statement 
of Ramniwaz alone does not establish the 
custom in question. It should be borne in 
mind that if a party relies upon the special 
custom of a family to take the succession 
out of the ordinary Hindu Law, such cus- 
tom must be proved to be ancient, conti- 
nuous, certain and reasonable and being in 
derogation of the general rule of law, must 
be construed strictly. A custom must be 
satisfactorily proved by evidence of parti- 
cular instances so numerous as to justify the 
Court in finding in favour of the custom. 
One instance or even four modern instances 
are not sufficient to proven custom. [See 
Durga Cliaran Mahto v. Raghunath Mahto{ l)>] 
When thecustom is proved to exist it •super- 
sedes the general law which however still 
regulates all outside the custom, [See Ram 
Nundun Singh v. Janki Koer (2) and Mata 
Din Sah v. Sheikh Ahmad AH (3).] In the 
first place the statement of Ramniwaz 
alone, mentioned above, does not establish 
the custom of brothers and nephews suc- 
ceeding together and in the second place 
that statement does not establish the parti- 
cular custom under consideration. I think 
the custom of brothers and nephews of a 
deceased man succeeding together does 
not lead to a necessary inference that a 
custom exists to this effect also that on the 
death of. a childless widow her and her 
husband’s properties are inherited, accord- 
ing t>o their respective stocks by the persons 
descending from the same ancestor as her 
husband but without any regard to the 
nearness and remoteness of the persons 

(1) 20 Ind. Cas. 810; 18 C. W. N. 55; 18 C. L. J. 559^ 

(2) ’^ 29 O. 828; 29 I. A. 178; 7 0. W. N. 57; 4 Bom. L 
R. 664; 8 Sar. P. 0. J. 351 (P. O.). 

(3) U 0. 0. L 
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taking the properties. I think the latter 
custom is a different custom and is strictly 
to be proved. In my opinion Exs. A1 to 
A5 do not help the defendant-appellant in 
this case. 

Exhibit A23 is a copy of a judgment in a 
suit between some Bajgoti Tahkura of 
Dahyawau, District Sultanpur. It is true 
that following custom was held to be 
proved in that case “ If a man dies with- 
out leaving a male issue his relatives, 
namely, brothers or cousins or nephews (son 
of brother or cousin) and grandson (grand- 
son of a brother or a cousin; get shares in the 
property of the deceased without regard to 
nearness or remoteness.” However that 
custom was held to be proved in that case 
as a family custom and not as a tribal 
custom. This is clear from the judgment 
of the Munsif who decided that case. The 
judgment shows clearly that no attempt 
was made to prove the custom as a tribal 
custom in that case. It appears that the 
parties to the present suit are also Bajgoti 
Thakurs, but it is not shown that they are 
related as members of a family to the pro- 
prietors of village Dahyawau. It was held in 
iMlmanv. Nand Lai (4;, that wajib-ul-araiz 
of villages belonging to the same clan are 
inadmissible in proof of a family custom 
unless it is shown that the proprietors of 
these villages were related as members of 
a family to the plaintiffs. “There is no 
objection to a party pleading that a custom 
obtains both in a family and in the tribe 
to which that family belongs but he must, 
of course, prove that the custom is binding 
on the family, whether he confines his 
evidence and plea to the family or not”. 
Parbati Kuar v. Rani Chandrapal Knar (5). 
In the present case no attempt has been 
made to prove the custom in question as a 
tribal custom. The defendant-appellant 
attempted to prove the custom as a family 
custom but failed in his attempt. I do not 
find a single instance in which the particular 
custom set up in this case was claimed, 
recognised or exercised. Under these cir^ 
cumstances I think the lower Courts were 
perfectly right in holding that the alleged 
custom was not proved and the plaintiff’s 
claim must, therefore, be rejected. In my 
opinion there is no force in this appeal. 

I would, therefore, dismiss this appeal 
with costs. 

^4) 20 Ind. Cas. 894; 17 O. O. 1. 

•'5 8 0. 0. 1)4 atp. 100. 
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Ashworth, J.— (November 18, 1925) — 
This is a defendant’s second appeal. The 
plaintiff’s claim was resisted by the appel- 
lant on the ground of the existence of a 
certain custom, but both the lower Courts 
have held that he failed to prove this 
custom. The only question arising in this 
appeal is whether the lower Courts were 
right in holding that the custom did not 
exist. The custom set up may be phrased 
as follows: — 

“A right of representation exists where- 
by collateral descendants in different degrees 
from a common ancestor succeed to the 
shares to which their immediate ancestor 
if alive would succeed.” 

There were two alternative claims in res- 
pect of this custom. One was that the 
custom prevailed in the family. The other 
was that the custom prevailed in the com- 
munity of Baijgoti Thakurs settled in the 
Sultanpur District to which this family be- 
longs. 

As regards the family custom a prelimi- 
nary objection has been taken that the de- 
cision of the lower Courts was one of fact 
which cannot be upset in second appeal. 
The evidence relied upon to prove this 
custom was the record of a certain case in 
which Oulab Singh, father of the plaintiff 
Bajrang Singh sued his uncle Ramniwaz 
Singh for a share of the property left by 
another uncle and was successful. The 
plaintiff in that case, it was urged by the pre- 
sent appellant, had based his claim on the 
custom now set up. The defendant in that 
case did not deny the custom but defend- 
ed his suit on another ground. The suit 
was decreed. These proceedings embodied 
in Exs. A1 to A5 were pleaded as a trans- 
action in which, to use the words of s, 13 
of the Evidence Act, the custom was “claim- 
ed and recognised.” The Court of first in- 
stance stated that “There was no evidence 
to prove that the father of Gulab Singh 
had pre-deceased Phulman Singh”, i. e., the 
uncle whose property was in question in 
the suit. Accordingly it held that the case 
was not necessarily evidence of the custom 
set up. In other words the Court held that it 
was possible that Gulab Singh was suing 
for property which had vested in his father 
before that father’s death and as representa- 
tive of his father, in which case there was 
no invocation of the custom now set up. 
The lower Appellate Court also held that 
the claim was based on the ordinary law of 
pucceesion and not on any custom. Now it 


feA^EAl^G SlNGrt. [OS'!. 0. 1926] 

may be that the Courts were wrong in hold 
ing that in that case no custom was set up 
either expressly or by implication. It may 
be that the plaint showed that Gulab 
Singh’s father had died before the succes- 
sion in question in that case opened out, 
and that for this reason custom was alleged 
by implication. But no question of law 
arises in second appeal In determining what 
the plaint in that case meant and in decid- 
ing even wrongly, that there were no circum- 
stances which would give a particular mean- 
ing to that plaint, the Courts were decid- 
ing questions of fact. We allow the pre- 
liminary objection that so far as the alleg- 
ed family custom was held not to be proved 
the decision of the lower Appellate Court is 
not open to appeal. 

It is next urged that a tribal custom was 
set up and proved. It was alleged alter- 
natively to a family custom in the plaint, 
but no attempt seems to have been made to 
prove it. Exhibit A23 is invoked in argu- 
ments in this appeal. That is a judgment 
where the custom set up was held applicable 
\o “the descendants of one Chitra Sen.” As 
the Court of first hearing has remarked, 
there is no evidence to show that the pre- 
sent family are such descendants. The 
wa]ib‘Ul arz of the village says that all the 
Bachgoti Thakurs of the Sultanpur District 
are descended from a common ancestor 
Barial Singh but it is not suggested that 
Barial Singh was descendant of Chitra Sen. 

I have seen the judgment of my learned 
colleague I concur with it so far as the 
finding is that the appeal should be dis- 
missed. I think it, however, desirable to 
express dissent in respect of three matters. 
My learned colleague quotes the case 
DurgaCharan Mahto v. Raghunath Mahto 
(1) as an authority for holding that a family 
custom should not be held proved merely 
by four modern instances. Reference to that ' 
decision shows that the Calcutta High 
Court were dealing with a custom set up 
as a family custom and referred to the 
Privy Council cdiSeChandikaBakhsh v. Muna 
Kunwar (6) as showing that their Lord- 
ships of the Privy Council had declined to 
find in favour of the alleged custom upon evi- 
dence which consisted of four modern in-’ 
stances. A reference, however, to the decision 
of their Lordships of the Privy Council will 
show that they were considering in that 
case not a family custom but a case of tribal 

(6) 29 1. A, 7; 24 A. 273; 6 0. W. N. 425; 4 Bom. U 
B.376;8Sar.P, O.J, 233 



[92 L 0. 1916] kuKUNb lal v. 

custom. ^ It is true that the head-note speaks 
of a family custom being set up but the 
custom that was being set up in that case 
was one said to obtain in the tribe known in 
Oudh as Ahban Thakurs. The evidence in 
the case had shown only four instances in 
favour of the tribal custom whereas there 
were altogether 18 instances discussed. I 
cosider that this ruling of the Privy Coun- 
cil has no application to a custom set up as 
a family custom. 

Again I cannot agree with the tinding 
that the existence (if proved) of a custom of 
brothers and nephews of a deceased 
man succeeding together would not lead to 
a necessary inference that a custom existed 
to this effect also on the death of a child- 
less widow. There is a rule of Hindu Law 
which is set out as follows in s. 196 (1) of 
Dr. Gour’s Hindu Code, 2nd Edition. — 

“The stirdhan of an issueless woman de- 
volves on her husband if she was married 
to him in the Brahama form which will be 
presumed, and failing him to his nearest 
sapindas in the order of their succession to 
him.'; 

It is correct that a custom must be un- 
equivocally stated and proved, but it does 
not follow that it cannot be proved by in- 
ference. It is urged that the evidence only 
justifies it being held that the property of 
a propositus will go to collaterals in differ- 
ent degrees without any preference being 
given to nearness, but what is proved does 
not justify us in holding that this will 
apply in respect of the property of a child- 
less widow. Reliance has been placed on 
the case Bijai Bahadur Singh v. Mathura 
Singh (7). This is a judgment of a Single 
Judge of the Judicial Commissioner s Court 
of Oudh, but it follows the Privy Council 
decision of Brij Indar Bahadur Singh v. 
Ranee Janki Koer (8), In these cases it 
was held that from a custom excluding 
daughters and their issue from inheriting 
the property of their father it could not be 
inferred that they were excluded from in- 
heriting the stridhan property of their 
mother. There was an obvious reason for 
this. Hindu Law generally favours the 
claims of daughters in respect of their 
mother’s property. Here there is no such 
principle involved. I consider that in- 

(7) 68 Ind. Cae. 555; 9 0. L J. 327; 4 U. P. L. R. 

( 0.) 66; (1922) A. I R. (0.) 278; 25 0. C. 345. 

(8) 5 I. A. 1; 1 0. L. R* 318; 3 Sar. P. 0. J. 763; Bald. 
148; 3 Suth. P. 0. J. 474; Rafique & Jackson's P. C. 
No, 48 (P. 0.). 
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ference is one of the methods of proof and 
that in the case of a custom, there is no 
reason to reject a clearly logical inference 
against which no consideration prevails. It 
appears to me that inasmuch as the stridhan 
of an issueless woman devolves first on her 
husband and then on his sapindas a custom 
regulating succession by sapindas to a 
male’s property must also be held to regu- 
late succession bj^ the sapindas of the hus- 
band to the stridhan property of his widow. 

Lastly I do not agree that Exs, A-1 to A-5 
were not admissible as evidence of an 
instance under s. 13 of the Evidence Act, 
namely, as a transaction by which the 
custom in question was claimed and recog- 
nised. It makes no difference that the 
defendant contested the claim of the plaint- 
iff in that case on another ground, namely, 
that he could not get the property in ques- 
tion without paying up the previous debt. 
The claim was only sustainable if inheri- 
tance was governed by the custom now set 
up. It was an easy answer to the defend- 
ant in that case that the custom did not 
exist. The fact that he did not resist the 
suit by denying the plaintiff’s right in my 
opinion makes this case an instance. No 
doubt it was only one instance and it was 
unnecessary for this Court in appeal to 
consider it inasmuch as the finding in re- 
spect of the family custom was one of fact 
and no question of law arose. 

By the Court.— We direct that the 
appeal shall be dismissed with costs to the 
respondent. 

N. H. Appeal dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1093 op 1924. 
January 8, 1925. 

Present: — Mr. Justice Harrison. 
MUKAND LAL — Plaintiff — Appeliant 
versus 

Musammat LORINDI BAI — Defendant 
—Respondent. 

Civil Procedure Code {Act V of 1008), s. 11^ 
Execution of decree — Attachment— Objection— Qut 9 ^ 
tion of title, decision o/— Res judicata. 

A plot of land was attached in execution of a decree* 



132 ilCtCtJND LAL V. 

Plaintiff and defendant both filed objections to the 
attachment each alleging that he was the owner of 
the plot. The Court held that the plot had been 
urchased by the defendant from the Municipality and 
elonged to the defendant. Plaintiff sulisequently 
purchased the plot from the Municipality and sued 
the defendant to recover possession of the plot * 

Held, that although the Municipality was not a party 
to the execution p: • 'c. the question of title to 

the plot was r- between the parties by 
virtue of the decision of the Executing Court 

Second appeal from a decree of the Dis- 
trict Judge, Dera Ghazi Khan, dated the 
18th J anuary 1924, affirming that of the Sub- 
ordinate Judge, Fourth Class, Dera Ghazi 
Khan, dated the 7th July 1923. 

Mr. S. Mukerji for Lala Bar GopaJ, for the 
Appellant. 

Mr. M^ikand Lai Puri^ for the Respond- 
ent. 

JUDGMENT*— The facts of this case 
are that Government made over a certain 
area to the Municipal Committee of Dera 
Ghazi Khan with a view to the building of 
a new abadL Plots were sold by the Muni- 
cipal Committee and the land in suit is the 
frontage of one of those plots. One Pritam 
Das obtained a decree against one Bosa and 
after his death in 1918 applied that this 
frontage should be sold in execution of his 
decree. Objections were lodged by Musam- 
mat Loriudi Bai, the widow of Bosa and 
defendant in this case, and also by the 
plaintiff Mukand Lai. Both contended that 
the site belonged to them. It was decided 
by the District Judge on the 12th of June 
1918 that Musammat Lorindi Bai had herself 
purchased this site from the Municipality 
and that it could not, therefore, be attached or 
sold. On the 18th of October 1917 the Muni- 
cipality passed a mutation order entering 
the name of Musammat Lorindi Bai as the 
owner of this site and on the 1st of Decem- 
ber 1917 granted permission to her to build 
upon it. In spite of this fact, acting on very 
peculiar advice given by the Government 
Pleader and accepted by the Deputy Com- 
missioner, the Municipality while admitting 
that the title was doubtful and pointing out 
the fact to the plaintiffsolditto Mukand Lai, 
for Re. 1-8 it being clearly explained that 
he took all risks and would not be com- 
pensated if it were found that he had 
wasted his Re. 1-8. He now brings this suit 
and is met by the decision of the District 
Judge in a suit, to which he was a party, to 
the effect that the defendant had acquired a 
goqd title from the Municipality. Hia con- 
tention ia that because the Municipality was 
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not impleaded in those proceedings the 
decision does not bind him, as vendee 
from the Municipality. Whether it binds 
the Municipality or not it must certainly 
binds him, in my opinion, audit operates as 
res judicaia. Knowing that this decision had 
been given he deliberately bought a bad 
title and he has only himself to blame. The 
Deputy Commij^sioner’s order shows the 
rights sold as being Government rights. 
As a matter of fact they were the rights of 
the Municipality and this Mr. Mukerji 
admits, that is to say, the plaintiff’s vendor 
and that of Musammat Lorindi Bai were one 
and the same. In spite of this fact he con- 
tends that he is now entitled to insist on 
strict proof of the payment of consideration 
by Musammat Lorindi Bai, althougth the 
matter has been finally adjudicated upon 
as between him and her by the District 
Judge, and it was decided in that litigation 
that Musammat Lorindi Bai had acquired 
a clear title and that the rights of the 
Municipality had automatically become ex- 
tinct. Had he purchased the title of some 
person other than the vendor to Musammat 
Lorindi Bai, there might be some force in 
his contention that he can re-agitate the 
question as being a different person from 
that person who took part in the previous 
litigation but the vendor from whom he 
has been fit to purchase, and who behaved 
in this peculiar manner in selling to him, 
is the very person whose right, title and 
interest were held in that previous litigation 
to have been transferred to and vested in 
Musammat Lorindi Bai, and, therefore, ex- 
tinguished for all lime. As between him 
and her it has been found that her title is 
good and his must be bad, and, it was held 
that his present vendor had no subsisting 
title at the time he sold, 

1 find that it is a clear case of res judicata 
and dismiss the appeal with costs. 

z. K. Appeal dismissed. 
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PATNA HIGH COURT. 

Apfead from Orioinai, Order No. 248 
OF 1923. 

June 13, 1924. 

Preseul; —Sir Dawson Miller, Kx., Chief 

Justice, and Mr. Justice Foster. 

Bibi WASHIHAN— Appellant 

VCVSU3 

MIR NAWAB ALT — Respondent. 

Religious Endowments Act {XX of 1S(13), s. IS - 
Order refusing leaie to sue — .Ippcti?, whether lies ■ 
Bengal, N. W, B, and Assam Civil Courts Act {XII 
of 18S7), s. 20, scope of. 

No appeal lies agaiust an order passed under a. 18 
of the Religious Endowments Act. 

.Section 20 of the Bengal, N. W. P. and Assam Civil 
Courts Act does not confer a right of ajipeal from 
every order of the District Judge to the High Court; 
it only determines the forum, to which an apiiral, if 
any, shall lie from decrees or oidcrs ol the District 
Judge. 

Appeal from an order of the District 
Judge, Shahabad, dated the 20th July 1923. 

Mr. Manmatha Nath Pal (with him Mr. 

N. N. Sen), for the Appellant. 

Mr. (7. N. Mukiterjee, for Mr. ill. Ytmus, 
for the Respondent. 

JUDGMENT. 

Dawson Mlllep, C. J.— [His Lord- 
ship after setting out the facts of the case, 
which are not material for the decision, 
proceeded : — ] A preliminary objection has 
been taken that no appeal lies from an order 
of the learned District Judge under s. 18, 
Religious Endowments Act. This objec- 
tion, I think, is sound. The Act itself which 
creates the cause of action does not provide 
for any appeal from the order of the District 
Judge. Nor is there anything in the 0. P. 

O. which would indicate that any appeal 
lay. The order of the District Judge is 
clearly not a decree and the cases in which 
an appeal lies from orders are laid down 
in S3. 104 and 105 of the C. P. C., the cases 
are there named in which an appeal lies 
from certain orders and an appeal lies from 
no other orders. These two sections coupled 
with 0. XLI of the Code show quite clearly 
to my mind that no appeal is permissible 
in such a case. The only contention put 
forward by the other side is that under s. 20 
of the Bengal Civil Courts Act of 1887 it 
is provided that save as otherwise provided 
by any enactment for the time being 
in force an appeal from a decree or order 
of a District Judge or Additional District 
Judge shall lie to the High Court. The 
learned Vakil wants us to construe that 
section as if it granted a right of appeal 
^rom every order of the District Judge to 
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the High Court. This is clearly not the 
terpretation of that section; the only thinjt 
the section is dealing with is the fovuTrSi 
to which an appeal, if any, shall lie from! 
decrees or orders of the District Judge. 

In my opinion the preliminary objection 
is a sound one and this appeal is not per* 
missible. 

The appeal is dismissed with costs. 
Foster, J.— I agree. 

K. 8. D. Appeal diamissed. 


PATNA HIGH COURT. 

Appeal from Appellate Order No. 213 
OF 1925. 

April 8, 1926. 

Present: — Mr. Justice Das and Mr. 
Justice Ross. 

SAHAI MISTRI — Degree Holder — 
Appell-ant 
versus 

SATALI DARJI— Jddouent-Debtoe — 
Respondent. 

Construction of decree — Executing Court, duty of — 
Reference to pleadings and judgment. 

Though an Executing Court cannot go behind the 
decree, it ought to interpret the decree when an 
application for its execution is presented before it,' and 
for that purpose, it ought to refer to the pleadings in 
the case and to the judgment passed by the Court, *' ■ 

Appeal from a decisiQa-.of the Subordinate 
Judge, Gaya, dated the 30th of May 1925, 
confirming that of the Munaif, Gaya, dated 
the 1-lth of February 1925. 

Mr. Sarju Prasad, for the Appellant. 

Mr. Brijkishore Prasad, for the Respond* 
ent. 

JUDGMENT. — We think this case 
mus., go back. The learned Munsif thought 
that he had nothing to do with the mean- 
ing of the word The lesumed 

Subordinate Judge, on appeal, did not 
quite take that view, but he proceeded on 
the dictionary meaning of the word 
"chhaja." This is, in our opinion, erro- 
neous. It is quite true that an Executing 
Court cannot go behind the decree; but 
it ii well-established that that Court 
ought to interpret the decree when an ap- 
plication for execution is placed before It, 
and, for that purpose, it ought to refer to 
the pleadings in the caee and to the judg* 
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Ipnt passed by the Court. We allow the 
ftpeal, set aside the orders passed by the 
Courts below and remand the case to the 
|ower Appellate Court for disposal accord- 
ing to law. Costs are reserved and will be 
dealt with by the learned Judge in the 
Court below. 

K. L. Case remanded. 


ALLAHABAD HIGH COURT. 

Second Civil. Appeal No. 1163 op 1923. 
April 22, 1926. 

Present: — Mr. Justice Kanhaiya Lai and 
Mr. Justice Ashworth. 

QOPAL AND OTHERS — DEFENDANTS 

—Appellants 

versus 

Tub collector of ALIGARH— 
Plaintiff and CHUNNA and another— 
Defendants — Respondents. 

Landlord and tenant— Mxx'dii, grant of— Transfer ^ 
prohibition against, effect of— (Jr oxe— Transfer, un- 
authorised- ’Forfeiture— Agra Tenancy Act (II of 
1901), 8S. 150, 107 — Suit for resumption of grove — 
Juinsdiction of Civil and Revenue Courts. 

Where land is granted for planting a grove the 
person who plants the grove acquires, according to 
the general law, a transferable interest in' the land 
and in the absence of a custom to the contrary, the 
trees become his property. The person who plants 
Mh jyove possesses all rights in respect of his grove, 
whicnare not cxciudi <i by or the incidents of 

the tenure, [p. D'S 0, cuis. 1 ol i'. j 

Where the grant of a muafi tenure contains a con- 
dition restraining the tenure-holder from transferring 
his right bxit there is no Covenant for re-entry or 
forfeiture on such transfer, and the muafidar plants a 
grove, constructs a well and builds other con- 
structures of a permanent character upon the land, 
the landlord cannot claim to re-enter upon the land 
or forfeit the tenure upon a transfer of the tenure by 
the grantee, [p. 136, col. 1,] 

Per Ashworth, J.—A local custom supersedes the 
Statute or general law. A local usage does not 
supersede it but is to be read into the contracts or 
implied contracts of persons living in the locality to 
wMch the usage applies. While a custom depends for 
its validity on its antiquity, a usage depends for its 
validity on its notoriety, [p. 137, col. 1.1 

A provision in a grant against transfer would be 
meaningless unless one were to read into it also a 
provision that it will involve forfeiture. The terms of 
a grant forbidding transfer must, therefore, entail 
that the right of reversion operates from the date when 
possession is given to a third party under an un- 
authoriied transfer, [ibid | 

Sections 130 ^d 167 of the Agra Tenancy Act only 

S dude the jurisdiction of Civil Courts in cased of 
resumptiott of which means land let or 


held for agricultural purposes and a grove is not 
such land. Therefore, a suit relating to the resump- 
tion of a grove does not fall within the purview of 
those sections. Ip 137, col. 2 ] 

Second appeal from a decree of the Addi- 
tional Subordinate Judge, Aligarh, dated 
the 16th of May 1923, 

Mr. Panna. Lai, for the Appellants. 

Messrs. G, W, Dillon and M, A, Aziz, for 
the Respondents, 

JUDGMENT. 

Kanhaiya Lai, J.— The dispute in 
this appeal relates to a piece of muafi land 
occupied by a grove situated in Qasha Koil, 
close to the town of Aligarh. The land was 
originally granted by the predecessors of 
the plaintiff to Sirh Mai, the predecessor 
of the contesting defendant, for planting a 
grove, and the question for consideration is 
whether the descendants of Sirh Mai had a 
right to sed the grove to Ohunna and Ram 
Lai, and are liable to ejectment in conse- 
quence. 

The allegation of the plaintiff was that 
there was a custom appertaining to the 
muafis granted by the zemindars by virtue 
of which the holders or their descend- 

ants bad no right to transfer the mnafi by 
sale. The plaintiff questioned the right of 
the son and grandsons of Sirh Mai to trans- 
fer the grove, and he sued for the cancella- 
tion of the sale and for possession of the 
grove by the ejectment of the muafidars 
and their transferees. 

The plaintiff relied in support of the 
custom on the wajib ul-arz prepared in 1872 
in which under the heading referring to 
*'muafis granted by the zemindar for specific 
purposes", it was stated that so long as 
the muafidar or his descendants remain- 
ed in possession, there will be no inter- 
ference with them, and the muafidars shall 
have every right thereto except that of a 
transfer by sale. A list of the plots and 
groves then held as muafi was also given 
and among those plots and groves the 
grove in dispute was mentioned and de- 
scribed as an old grove {qadim baghicha) 
held by Sirh Mai. Both in the waijb-uU 
arz and in the khasra it was stated that 
the land had been given for the purpose 
of planting a grove, and that fact is not 
disputed. 

The Courts below found that the entry 
in the wajib-uUarz was sufficient proof of 
a custom forbidding the alienation and 
that the plaintiff was entitled to a decree . 
for possession, 
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The eulry aforesaid does not, however, 
purport to record any custom. There are 
other clauses which purport to record 
customs then in force in the village, and 
there are some others which describe the 
rights of other classes of muafidars and of 
ex proprietors entitled to naliJcava rights. 
The entry relating to the muafidara hold- 
ing groves in the village merely records 
the incidents of the tenure, as dictated 
by the zemindar or his agent at the time, 
and though, as stated by their Lordships 
of the Privy Council in Anant Singh v. 
Durga Singh (1), there is no class of evi- 
dence more likely to vary in vabie, ac- 
cording to the circumstances, than the 
wajib ul arz, for entries at times are made 
therein connoting the views of individuals 
as to the practice thej would wish to 
see prevailing, rather than the ascertain- 
ment of well-established custom, it would 
not be unreasonable to presume from the 
entry that the intention of the grantor 
when he gave the muafi land for plant- 
ing the grove was that the enjoyment 
of the muafi land (as distinct from the 
right to the timber or the fruits of the 
grove) was to be restricted to the grantee 
and bis descendants personally. The plaint- 
iff does not, however, rely on any such in- 
cident or condition of the grant in the 
plaint. He does not even assert that for- 
feiture or resumption was one of the con- 
ditions of the giant or incidents of the 
custom set up. In fact in Ala Bux v. 
liadhay Lai (2) it was held that a statement 
in the wajib~ul-arz by one of the interested 
parties tiiat he, had power to take away all 
muafis, would nut be regarded as sufficient 
proof of a custom of resumption. 

Where land is granted for planting a 
grove the person who plants the grove 
acquires according to the general law a 
transferable interest therein, and in the 
absence <>f a custom to the contrary, the 
trees become his property. As pointed out 
in Chokhe Lai v. tSehari Lai (3), Lai Baij- 
nath Singh v. Chandrapal Singh (4) and 


(1) 6 Ind. Cas. 787; 32 A 363; 14 C. W. N. 770: 12 C. 

L. J. 36; 7 A. L. J. 704; 13 O. 0. 163; 37 I. A 191; 12 
Boin.L.R.504;8M.L,. T. 79; (1910) M. W.N.327;20 

M. L. J. 604 (P. 0.). 

(2) 30 Ind. Cas. 805. 

(3) 60 Ind. Cas. 115; 18 A. L. J. 820; 2 U. P. L. R. 
(A ) 292‘ 42 A 634 

(4) 73 ind. Cas. 529; 21 A. L, J. 457; A, I. R, 1923 All. 
' 553 . 


Man Singh v. Madho Singh (5), the 
who plants such a grove poeseaBes all rightlii 
in respect of his grove, which are not ex-< 
eluded by custom, or the incidents of the 
tenure. No custom is established here and 
no right of forfeiture or re-entry or resump- 
tion is shown to have been reserved. 

The muafidar built some structures over 
the land, besides a pueca well and boundary 
walls when he planted the grove. The 
grove was in existence from before lfc72, 
and if one of the incidents of the tenure 
was that the muafidar shall have no right 
to alienate his muafi land, but no right of 
re-entry was reserved to the plaintiff, the 
muafi cannot be resumed and the muafi- 
daroT his descendants cannot be ejected,, 
though the sale of the muafi rights can be 
set aside. In fact the wajib-ul arz states 
that a zemindar shall not interfere so long 
as the muafidar and his descendants remain 
in possession. There is no proof of any 
abandonment by them of their muafi lights 
in favour of the zemindar. The vendees 
had taken security fiom the vendors for 
the refund of the purchase-money in case 
their rights were interfered with. They 
have accepted the decree passed by the 
Trial Court against them and have not fur- 
ther interested themselves in the case. The 
vendors alone have appealed and, in the 
absence of an express covenant for re-entry, 
no right of forfeituie can be enforced. 

In Parameshri v. Vittapa Shanbaga (6), 
where a permanent lease was granted by a 
certain person to another without any right 
to the latter to alienate the property, it was 
held that an alienation subsequently made 
by the lessee did not entitle the plaintill to 
terminate the permanent lease and re-enter 
upon the land. In Madar Saheb v. Sanna- 
bawa Gujranshah (7) a clause in a lease, 
whereby the lessee covenanted not to alie- 
nate, unaccompanied by any clause for re- 
entry upon a breach of the covenant, was 
hel^ to be merely a covenant and not a 
condition, and a suit brought by the lessor 
for ejectment was dismissed. In Nttrapal 
Singh v. Kalyan Das (8) where perpetual 
lease of a village was granted to a lessee and 
his heirs, containing a covenant against an 
alienation, by the lessee but no covenant 


(5) 79 Ind. Cw. 599; 22 A. L. J. 70; A. I. R. 1924 All. 
430; L. R. 5 A. 34 Rev. 

(6) 26 M 137; 12 M L. J. 189. 

(7) 21 B. 195; 11 Ind. Dec (n b .) 132. 

(6) 28 A. ICO, A. ^Y. N, (l£06) CO; 3 A. L. J, 196. 
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iploff to tho leiBpr o right of re*entry upon 
preach of the former covenant, it was 
similarly held that the auccesaore'in-title of 
the leaBor could not recover the property, 
the subject of the lease, from the aUenees 
of the Buccessors-in-title of the lessee. In 
Dharani Kanta Lahiri v. Siba Sundari Dehi 
(9) where a grant was made to certain per- 
sons in succession without any power of 
alienation, it was held that though the 
alienation by one’ of the grantees, who was 
given a life-interest, was against the pro- 
visions of the grant and was bad in law, 
yet inasmuch as the breach of the 
provisions did not operate as a for- 
feiture, the plaintiif was not entitled to 
a decree for khas possession. In Basarat 
Ali Khnnv. Manhulla (tO) where a lease 
was granted containing a covenant prohibit- 
ing the digging of pits and tanks, or the 
transfer of the land in any way without a 
letter from the lessor and no right of re- 
entry was reserved, it was held that an 
assignment subsequently made by the 
lessee was operative, notwithstanding the 
covenant. 

What applies to a lease, where no right 
of re-entry is reserved, applies with greater 
force to the grant of a muafi tenure, where 
the grantee of the muafidar has planted a 
grove, constructed a well, and built other 
structures of a permanent character on the 
faith of the grant without any covenant for 
re-entry or forfeiture. The muafidara still 
reside in the town in which the muafi is 
situated ; and there is no finding that they 
have abandoned possession. The vendees 
alone seem to have abandoned their rights 
under the sale-deed. 

The appeal ought, therefore, to be allowed 
and the decrees of the Courts below modifi- 
ed so far as they award possession as against 
the defendants-appellanis. The ijaities to 
the appeal ought in the circumstances to 
bear their own costs here and in the lower 
Appellate Court. 

Ashworth, J.— This second appeal 
arises out of a suit brought by the respond- 
ent as zemindar against the appeliants-de- 
fendants, transferees, and other defendants, 
transferors of a certain giovd, for cancella- 
tion of the sale-deed executed by the former 
in favour of the latter. The suit was based 


(9t 35 C. 1069; 8 C I,. J It-?. 

(10) 2 lr.6. Ces. 41Gj 36 C. 745; 10 C. I . J. 49. 


on the allegation that according to 'rkaf 
(usage or custom) recorded in the wajib-nk 
art of 1872, the defendants first party held 
the grove on a tenure which did not entitle 
them to transfer it to a third party (dei- 
fendants party 2) and that the sale en- 
titled the plaintiff to resume the grove. The 
defence was that there was no such custom 
or usage, and that, in any case, the defend- 
ants were entitled to compensation, in the 
event of the suit being decreed, for a well, 
buildings and improvements. Both tbs 
lower Courts decreed the suit but allowed 
the defendants to remove the materials of 
constructions from the grove. The first 
Court held that the wajib-ul-arzwBB decisive 
as evidence of the tenure of the defendants 
first party, and that this tenure did not 
allow sale. The lower Appellate Court held 
that the general law prevailing in these 
Provinces was that a grove holder could not 
transfer, and that this general law was 
given effect to in the wajib-ul-arz. It held 
that the defendants had failed to rebut the 
presumption arising from the general law. 

In this appeal it is contended that the 
prevailing law in these Provinces is that a 
grove-holder may transfer his rights ; and 
reliance is placed in Lai Baijnath Singh 
V. Chandrapal Singh (4) and other decisions 
of this Cotirt. It is also maintained that 
the passage in the wajib-ul-arz relied upon 
by the plaintiff does not prove any custom, 
usage or tenure binding on the defendants. 
It may be conceded that there is authority 
for holding that a grove-holder can sell 
under the provisions of the Tenancy Act 
unless he i.9 precluded by custom, usage or 
contract. The plaintiff relies upon para. 19 
of the wajib-ul-arz of 1872 which is headed 
by the title “statement of muafi granted by 
the zemindar for special purposes.” In 
this paragraph this particular grove is 
specified as granted without a right of 
transfer by the grantee. It has been 
clearly established by respondent’s Counsel 
that it was the duty of the Settlement OflBcer 
in 1872 to “ascertain and record the fullest 
possible information in regard to landed 
tenures, rights, interests and privileges of 
the various classes of the agricultural com- 
munity” and it was provided that “for this 
purpose the proceedings should embrace 
the formation of as accurate a record as 
possible of all local usages connected with 
landed tenures”. This was provided in 
Bfgulation 'VII of J822 which was not abro- 
gated in this respect by Kegulation IX ef 
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1833, the lest Regulation precedioff the 
Bettlement of 1672. I conetruo this to 
inean that it was a duty of the Settlement 
Officer to (a) record local customs and (b) 
local usage. The paragraph is not a record 
of custom, because it does not purport to be 
this, but it may be construed as a record of 
local usage applicable, at any rate, to the 
holdings mentioned specifically. Now a 
local custom supersedes the Statute, or gene- 
ral law. A local usage does not supersede 
it, but is to be read into the contracts, or 
implied contracts of persons living in the 
locality to which the usage applies. While 
a custom depends for its validity on 
its antiquity, a usage depends for its 
validity on its notoriety. The Settle- 
ment Officers were enjoined not only to 
record customs but usages. Regarding 
para. 16 as a record of local usage, it would 
be good evidence and, if accepted as suffi- 
cient evidence, would be binding not only 
on the zemindars who signed the wajib-ul- 
arz but on the grantees. The plaint can- 
not be construed as excluding reliance 
on “usage” as distinguished from custom. I, 
therefore, hold that the lower Courts vere 
right in finding that the defendants first 
party were not entitled to sell the grove. 

The next question is what is the result 
of their having done so It has been argued 
that the wajib-ul-arz does not specify for- 
feiture as a result of a sale, and that, there- 
fore, there is no proof of liability upon 
defendants to forfeiture. But the provision 
against transfer would be meaningless 
unless we read into it also a provision that 
it will involreforfeiture. A liability implies 
a right and a right a remedy. There being 
no rent on the plot the zemindar would 
have no remedy. If there is a rent his 
remedy would have been to ignore the 
transferee and hold the transferor still 
liable. Apart from this it is clear that the 
transferor has given up possession. He 
has also given up his claim to title by the 
very fact of executing the sale-deed. In 
the case of abandonment the grove would 
revert to the zemindar, and the conduct of 
the transferor must amount to abandon- 
ment. He cannot claim to continue posses- 
sion through his transferee because he can 
take no benefit from his unlawful aliena- 
tion. Reference may also be made to s. 154 
(c) of the Agra Tenancy Act (U. P. Act II 
of 1901) which enacts that a rent-free 
grant is forfeited on breach of a condition. 


What is enaoted as. a rule pf law in thevcase 
of agricultural land granted rent-free iswso 
equitable in the case of non agriculti!|:al 
land so granted, \ 

The provisions of law applying in ^ 
case of leases, which forbid an unlawfuv 
transfer operating as forfeiture, except 
where there is a contract or custom or 
usage providing for this, are not applicable 
to rent-free grants. The terms of a grant 
forbidding transfer must entail that the 
right of reversion operates, from the date 
when possession is given to a third parly 
under such unlawful transfer. 

It is further urged that this being a suit 
for resumption of muafi, should have been 
brought in the Revenue Court under the 
provisions of s. 150 read with s. 167 of the 
Tenancy Act. It is sufficient to say that 
those sections only exclude the jurisdiction, 
of Civil Courts in cases for the resumption 
of land which means land let or held for 
agricultural purposes, and that a grove of 
the description in suit is not such land. 

It has been urged that the plaintiff was 
bound to pay compensation for the well, 
buildings and other improvements. No 
rule of law or equity has been shown jus- 
tifying such a claim. 

For the above reasons, 1 would dismiss 
this appeal with costs including costs on 
the higher scale. 

By the Court.— As we disagree, the 
appeal will stand dismissed with costs in- 
cluding costs on the higher scale in this 
Court. 

z. K. Appeal dismissed. 
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W LABORS HIGH COURT. 

IFibst Civil Appeal No. 1702 op 1b18. 

' October 22, 1923. 

Prcwnt;— Mr. Justice Scott-Smith 
and Mr. Justice Fforde. 

MURLT DAS— Defendant— Appellant 

versus 

AOHUT DAS— Plaintiff— Respondent. 

Evidence Act (2 of 1872), t.86 — Statements recorded 
in Native State-Copies forwarded by Resident — 
Certificate, whether necessary— Succession Certificate 
Act (VJI of 1880), s. 2$— Decision under Act, ibhetker 
operates asfes judioata. 

The mere fact that copies of depositions of witnesses 
recorded in a Oourt in a Native State are forwarded 
to a British Oourt by the Resident in due course is 
not equivalent to the certificate referred to in s. 86 of 
the Evidence Act. 

When a certificate is required by law, it cannot be 
dispensed with merely because it can be obtained at 
any time. , , „ . „ . 

A decision arrived at under the Succession Certi- 
ficate Act upon a question of right between the parties 
does not, by virtue of the provision contained in s. 25 
of the Act, operate to bar the trial of the same ques- 
tion in any suit between the same parties. 

First appeal from a decree of the Senior 
Subordinate Judge, Delhi, dated the 8th 
May 1918. 

Mr. Sardha Ram, for the Appellant. 

Mr. Dev Raj Sawhney, for the Respond- 
ent. 

JUDGMENT.— The dispute in the pre- 
sent appeal relates to succession to the 
incumbeuey of a temple in Delhi known as 
Baghiehi Madho Das. The previous incum- 
bent Man' Das died on the 17th October 
1912. The plaintiff-respondent claimed to 
succee 1 as the chela of Man Da^, whereas 
the appellant, Murli Das, who took posses- 
sion of the temple after the death of Man 
Das, denied that the plaintiff was the 
latter's chela, and said that he himself was 
entitled to succeed as the gurbhai of Man 
Das. It was not denied that Murli Das was 
the gurbhai of Man Das, but the Court 
below held that Achut Das, the plaintiff, 
was appointed by Man Das to be his chela 
and was, therefore, entitled to succeed. It 
accordingly decreed his claim, and Murli 
Das appeals. The Court below, in addition 
to deciding the point of fact in favour 
of the plaintiff, held that the question 
whether he was a chela of Man Das was 
res judicata on account of the decision of 
the Jaipur Court in his favour in a succes- 
sion certificate case. 

Upon the question of fact the lower 
Oourt has based its decision upon (1; the 
oral evidence of three Bindraban witnesses, 
Swami Oowardhan Das Rangacbaria, Mah~ 
ant Murli Das and Ohhote Lai, printed at 
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.pag^s 28 to 30 of paper- book A ; (2) copieis 
of the statements of certain witnesses who 
were examined in the succession certificate 
ewe (some of these witnesses have died and 
as" regard.s the others the Court was of 
opinion that there was reasonable ground 
■ for holding that they could not be found 
within the meaning of s. 33 of the Evidence 
Act) ; and (3) a document (Ex. P. 1) 
which was prepared and attested for the 
purpose of meeting the claim of Murli Das 
to a succeesion certificate in the Jaipur 
State. As regards the copies of the deposi- 
tions of witnesses who were examined in 
the succession certificate case it was object- 
ed in the lower Court, and the objection 
has been strongly pressed before us, that 
they are not admis'-ible in evidence as the 
certificate of the Resident as required by 
s. 86 of the Indian Evidence Atf't has not 
been given. In regard to this the Court 
says vpage 52 ot the judgment) “Asthe.se 
copies have all been forwarded to this 
Court by and through him (Resident), I, 
therefore, take it, that he has ceitifled by 
his action in the matter that the manner in 
which the documents are certified is the 
manner commonly in use in the Jaipur 
Htate for the certification of copies of 
judicial recor Is. In any case th? point is 
a trilling one as the ne^.e«sary Aeitificate 
under s. 88 can always be obtained.” We 
are unable to admit the correctness of this 
view. It appears that the copies were 
obtained by the plaintiff himself in the 
Jaipur State, and that he got them forward- 
ed by the State officials along with the 
evidence taken on commission. The mere 
fact that the Resident forwarded the 
papers in due cour.*^e is not equivalent to 
the certificate referred to in s. fc6. Further, 
we are unable to agree that, when a certi- 
ficate is required by law, it can be dispens- 
ed with merely because it can bo obtained 
at any time. We, therefore, propose to 
exclude this evidence from our considera- 
tion, 

[Their Lordships after decidingpnthe rest 
of the evidence that the plaintiff was duly 
appointed chela by Man* Das proceeded: — ] 

Having regard to our decision on the 
question of fact, it is unnecessary for us to 
decide whether the finding of the Jaipur 
Court in the succession certificate case 
operates as res judicata, '/’he lower Court 
said it did so operate under s. 13 of tht 
C. F. C., but it appears co us to have lost 
sight of 8. 25 of thu Succession Certificate 
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Act of 1889 which lays down that no 
decision under this Act upon any question 
of right between any parties shall be held 
to bar the trial of the same question in 
any suit between the same parties. 

The appeal fails and is dismissed with 
costs. 

z. K. Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Appeal No. 312 op 1921. 

September 3, 1924. 

Present: — Mr. Charles Gordon 
Spencer, Officiating Chief Justice, and 

Mr. Justice Srinivasa Aiyan gar. 

P. S. K. HAJI SAIT MUHAMMAD 
ABDUL GAFFUR ROWTHER and 
ANOTHER— Defendants Nos. 1 and 2— 
Appellants 
verszcs 

K. E S. MUHAMMAD 8AMSUDDIN 
ROWTHER AND OTHER — Defendants 
Nos. 3 AND 4 AND LbOAL REPRESENTATIVE 
OF Plaintiff (Deceased)— Respondents. 

Mesne profit^ suit for — Calculation of profits—^ 
Burden of proof — Mesne profits, nature of— Civil Pro- 
cedure Code (Act V of 1908), s 2. 

The onu8 of proving what profits might, with due 
diligence, have been received in any year lies upon 
the party claiming mesne profits, but the onus of prov- 
ing what profits the person m wrongful possession 
actually received lies upon the person in possession, 
[p. 139, col. 2.] 

Ramakka v. Nagesam, 92 Ind Cas. 133; 47 M. 800; 
48 M. L. J. 89, (1925) A. 1. R. (M ) 145, relied on. 

The best evidence of the profits derivable from the 
cultivation of a particular field in any given year is 
the evidence as to the actual yield m that year minus 
the cost of cultivation. But such evidence, in order to 
be useful, must be exact, and it is always open to the 
party out of possession to falsify the accounts as to 
the number of measures of gram gathered al the har- 
vest or the price prevailing when they were sold or 
the cost of cultivation. He may also adduce evidence 
to prove that the occupant was not diligent and might 
have got greater profits by proper diligence, [ibid ] 

In the absence of evidence as to actual profits, the 
next best evidence is evidence as to possible profits, of 
which evidence as to yield of ” V ' - lands 

in the year in dispute is an exa ^ ^ 

The yield of the suit lands in other years is not 
such a good guide as evidence as the yield of neigh- 
bouring lands of similar quality in the year in dispute 
would be. [p. 139, col. 2; p. 140, col. 1.] 

Mesne profits are in the nature of damages which, 
the Court may mould according to the justice of the 
case. [p. 141, col. 1.] 

Grisk Ckunder Lahiri v. Shashi Shikhareswar Roy^ 
27 0. 951 at p. 967; 27 I. A. 110; 4 0. W, N. 631; 10 M. 
L. J. 356; 2 Bom. L. R. 709; 7 Sar. P. 0. J. 687; U Ud. 
Pec. (n. i.) 622 (P. C.), relied on. 


Where in a suit for mesne profits, the story of the 
defendant that he suffered a net loss is incredible or 
the loss is due to lack of proper diligence, but the 
plaintiff fails to produce any evidence himself as to 
the actual profits, or the profits which might have been 
received by the defendant with due diligence, the 
suit must be dismissed, [p. 141, cols. 1 & 2,] 

Appeal against the decree of the Court of 
the Subordinate Judge, Tuticorin, in E. P. 
No. 722 of 1920 in 0. S. No. 70 of 1916. 

Mr. C. V, Anantakrishna Aiyai\ for the 
Appellants. 

Mr. K. Rajah Aiyar, for the Respondents. 

JUDGMENT. 

Spencer, Offg. C. J.— The onus of 
proving what profits might, with due dili- 
gence, have been received in any year lies 
upon the party claiming mesne profits, 
but the onus of proving what profits the 
person in wrongful possession actually 
received lies upon the person in possession. 
Vide Ramakka v. Nagesam (1). The best 
evidence of the profits derivable from the 
cultivation of a particular field in any given 
year is the evidence as to the actual yield in 
that year minus the cost of cultivation. But 
such evidence in order to be useful, must 
be exact, and it is always open to the party 
out of possession to falsify the accounts as 
to the number of measures of grain gather- 
ed at the harvest or the price prevailing 
when they were sold or the cost of cultiva- 
tion. He may also adduce evidence to prove 
that the occupant was not diligent and 
might have got greater profits by proper 
diligence. In the absence of evidence as 
to actual profits, the next best evidence is 
evidence as to possible profits, of which 
evidence as to yield of similar adjoining 
lands in the year in dispute is an example. 
In the present case the petitioners did not 
prove that any particular items of the de- 
fendants declared accounts of the yield of 
lands kept under direct cultivation were 
incorrect, but they relied on the circum- 
stance that for nine seasons there had been 
a net loss upon these lands as itself so 
highly improbable as to warrant the re- 
jection of all the defendants* accounts on 
the ground that no man in his senses 
would go on cultivating the same land year 
after year, at a loss, although, every one is 
liable to losses in particular bad seasons. 
The yield of the suit lands in other years, 
which the Subordinate Judge has adopted 
as the yield for the years in dispute, is 
not such a good guide as evidence as to 

‘ (1) 92 Ind. Cas. 133; 47 M. 800; 48 M. L. J. 89; (1925) 

A. I.R. (M.) 145, 
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the yield of neighbouring lands of similar 
quality in these years would be, and is 
open to the objection that as regards the 
lands under lease, which are not kept 
separate, the leases are better evidence of 
the profits. 

The plaintiffs failed to produce such 
evidence. The only course for the Court 
to adopt under these circumstances was to 
disallow mesne profits upon the lands under 
direct cultivation on account of the absence 
of any evidence as to what they might 
have yielded and the incredibility of the 
defendants’ story that they did not actualy 
yield any profit at all and to award mesne 
profits upon the leased lands only. 

I, therefore, agree in the order proposed 
to be made in my learned brother’s judg- 
ment. 

Srinivasa Iyengar, J.— The only 
question that arises in this appeal relates to 
the mode of ascertainment of mesne profits. 
The suit is one for partition instituted by 
the daughter now dead and represented 
by her legal representatives of a deceased 
Mahomedan against her brothers and 
others for her share in their father’s estate 
and for mesne profits. 

The proceedings from which this appeal 
has been preferred relate to the mesne 
profits of the agricultural lands from the 
date of the plaint. A Commissioner was 
appointed to take evidence and report on 
the amount of mesne profits and he, in his 
report, fixed the sum of Rs. 3,561-14-6 in- 
clusive of interest as the amount of mesne 
profit payable by defendants Nos. I and 2 
to the plaintiff’s representatives. On ob- 
jection taken to the Commissioner’s report 
by both the parties, the matter came up 
before the Subordinate Judge of Tuticorin 
who awarded to the plaintiff’s represent.a- 
tives the sum of Rs. 5,033-1-6 and interest 
thereon. Defendants Nos. 1 and 2, who 
have been found liable for this latter 
amount, have preferred this appeal. 

At the enquiry before the Commissioner 
the plaintiff adduced no evidence what- 
ever. The defendants, however, produced 
several account books and also examined a 
number of witnesses. The learned Sub- 
ordinate Judge has rejected entirely the 
evidence of these account books on the 
ground that in his opinion they had been 
specially fabricated by the defendants with 
a view to defeat and defraud the plaintiffs. 
'The two circumstances that he relies on 
for coming to that conclusion are : firstly, 
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that the defendants, at any rate, after the 
institution of the suit, knew that they 
would some day be held accountable for 
mesne profits and that they had, therefore, 
a strong motive for fabricating false ac- 
counts; and secondly, that the accounts 
of the khas or direct cultivation of certain 
lands by the defendants shows that such 
direct cultivation has, strangely enough, 
in almost every season during the account- 
ing period, resulted not in profit but con- 
siderable loss. This latter circumstance is 
undoubtedly calculated to raise a great 
deal of suspicion. But that alone even 
coupled as it may be with the existence 
of strong motive would not be sufficient 
to discredit the account books altogether. 
It must be observed that the plaintiffs have 
not challenged the accounts in any other 
manner or sought to show by an examina- 
tion of the accounts or cross-examination 
of witnesses to bring out any aspects or 
characteristics of the account books on 
which it may be found that the account 
books are not genuine. The Subordinate 
Judge, after rejecting the account books 
entirely, practically brushed aside the 
whole of the Oommissioner’s report and 
proceeded to assess mesne profits himself 
not on the basis of any figures available 
for the period in question but on the basis 
of figures found for a previous period by a 
former Commissioner appointed in the suit. 

A considerable portion of the lands were 
lands let out to tenants even during the 
accounting period ; and the agreements 
executed by the tenants in respect of the 
lands so leased out have all been produced 
and filed. In fact, so far as the rents re- 
covered from these lands are concerned, 
both parties were clearly agreed that the 
plaintiff’s representatives would be entitled 
to their proper share in the rents so realised. 
There was, therefore, no reason whatever for 
the Subordinate Judge to reject altogether 
the available figures in respect of the lands 
leased out. 

We are clearly of opinion that the plaint- 
iff’s representatives would be entitled to 
their seventh share of the amounts found 
by the Commissioner as recovered from the 
tenants in respect of the lands leased out 
during the nine periods of cultivation in 
question. As this account has not been 
separately made up, the matter might ’ have 
to be referred to the lower Court for the 
taking of such accounts if the parties here 
should be unable to agree in thesiwe, 
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As regards, however, the lands which have 
been directly cultivated by the defandants 
during the^ period the net result of the 
cultivation in nearly all the periods has been 
shown to be considerable loss. The ques- 
tion arises in this connection, whether the 
claimant for mesne profits in such cases is 
entitled merely to a share of the actual pro- 
fits received or recovered by the person in 
possession, and, if not, what the true 
measure of mesne profits should be. The 
point to start from is that mesne profits are 
in the nature of compensation or damages. 
Their Lordships of the Judicial Committee 
have observed in the case of Grish Chunder 
Lahiri v, Shoshi Shikhareswar Roy (2) that 
mesne profits are in the nature of damages 
which the Court may mould according to 
the justice of the case. In the case of 
Midnapur Zamindary Co., Ltd, v. Kumar 
Naresh Narayan Roy (3) their Lordships 
of the Judicial Committee refer to mesne 
profits as compensation to the plaintiff for 
the exclusive use of the land by the other 
p^rty. The damages are for the wrongful 
withholding of possession or exclusion from 
possession of the party entitled thereto or 
found to be so. 

The definition of mesne profits in the 
C. P. 0., 8. 2, cl, 12, itself contains a clear 
indication as to what the true measure of 
mesne profits is. It lays down that “mesne 
profits” of property means those profits 
which the person in wrongful possession of 
such property actually received or might 
with ordinary diligence have received there- 
from ; that is to say, if, in respect of anj^ 
particular property, the Court should find 
that profits received or recovered by the 
party in possession do not amount to what 
with ordinary diligence he might have re- 
ceived from the property, then the true 
measure is what would have been so receiv- 
ed with due diligence, or, in other words, 
what the party in possession actually re- 
ceives or recovers is the proper measure 
except in cases where it is or can be shown 
that what is so received or recovered falls 
below what would have been so recoverd or 
received with due diligence. 

As it is conceivable that in respect of cer- 

(2) 27 C. 951 atp. 967; 27 I. A. 110; 4 C. \V. N. 631; 
10 M. L. J. 356; 2 Bom. L. R. 709; 7 fcJar. P. 0. J. 687; 
14 Ind. Dec. (n. s.) 622 (P. C ). 

(3) 80 Ind. Cas. 827; 47 M. L. J. 23; (1924) A. I R. 
(P. 0.) 144; 26 Bom. L. R. 651; 51 C. 631; 35 M. L. T. 
169; (1924) M. W. N. 723; 29 0. W. N. 34; 20 L. W. 770; 
51 1. A. 293; L. R. 5 A. (P. C.) 137; 23 A. L. J, 76; 3 
^at. L, R. 193; 6 P. L, T, 750. 


tain lands the party in possession might have 
cultivated with the diligence and with 
regard to others without such diligence, the 
question can be decided only with regard to 
each item of property. 

Applying these principles to the lands 
under the direct or khas cultivation of the 
defendants themselves, we find that, in all 
the nine seasons to which the accounting 
relates, the defendants are said to have not 
only not recovered any profits but suffered 
considerable loss, the expenses being alleg- 
ed to be far in excess of the yield. We 
cannot, therefore, treat this kind of dealing 
by the defendants with certain lands as 
dealing with due diligence. The very facts 
clearly show that these lands have not been 
managed by the defendants with that 
amount of due diligence, which is indicated 
in the definition of mesne profits. It is clear 
that if the lands had been let out, they 
might have fetched, if not large rents as in 
the other cases, at least some low rent. 

We are, therefore, left to find out the 
mesne profits in respect of all the lands 
under the khas or direct cultivation of the 
defendants by determining what rent or 
income they would or could have fetched in 
those seasons if they had been let out by 
the defendants to strangers. It was in- 
cumbent on the plaintiffs to adduce some 
affirmative evidence with regard to the 
amounts for which these lands might have 
been reasonably let in the particular seasons 
or years by the defendants. See judg- 
ment in Ramakka v. Nagesana (I) in 
this Court not yet reported.* No such 
evidence whatever has been adduced. There 
is some evidence to the effect that all the 
lands that could be let were leased out by 
the defendants and that only the other lands 
w^ere cultivated by them directly. There 
is, therefore, no material whatever from 
which the amount of mesne profits in 
respect of these lands could be ascertained. 
There is also no principle or warrant for 
burdening the plaintiff’s representatives 
who were admittedly out of possession with 
any losses alleged to have been sustained by 
the defendants in the course of their khas or 
direct cultivation of lands which must have 
been carried on without due diligence. 

The best course, therefore, in these cir- 
cumstances would be to strike out from the 
account of mesne profits all the figures re- 
lating to the khas or direct cultivation of 
some of the lands by the defendants them - 

^ince reported in 92 Ind, Oas. 133. — ^ 
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selves and take only the lands leased out 
to tenants to ascertain the share to which 
the plaintiff's representatives would be en- 
titled to therein. It seems to us that these 
figures could be easily worked out and agreed 
to by and between the parties themselves in 
this Court and in order to see whether they 
are in a position to do so, this case will be 
posted again for orders after the lapse of 
10 days. If the parties, however, are un- 
able to agree, the case will have to be sent 
back to the lower Court for the figures 
being worked out on that basis. 

As both parties have partially succeeded 
and partially failed, there will be no order 
as to the costs of this appeal and each party 
will pay and bear his or their own costs in 
this Court. 

V. N. V. Decree modified. 

N, H. 


RANGOON HIGH COURT^ 

Second Civil Appbal No. 52 of 1925. 

June 2, 1925. 

Present: — Mr. Justice Das. 
MAI^.G PC TOKE-Appellant 
versus 

MAtN(3 PO GYI-Respondent. 

J^rnvin^iol Insoln uru Act {V of VJ20), s$, 
—‘Discharge^ refusal of— Execution of decree- Leave 
of Court, whether necessary. 

Where an Insolvency Court refuses the discharge 
of .an insolvent under a 42 of the Provincial Insol- 
ve&W Act, the proceedings are terminated as far as 
the' Insolvency Court is concerned, and the insolvent is 
thereafter liable to be arrested in execution of any 
decree without the leave of the Court. 

Second appeal against a decree of the 
District Court, Bassein, in Civil Miscellane- 
ous Appeal No. 95 of 1924. 

Mr. Leong, for the Appellant. 

Mr. Ray, for the Eespondent. 

JUDGMENT.— In this case one Maung 
Po Gyi presented an application for ad- 
judication as an insolvent under the Pro- 
vincial Insolvency Act, and he was ad j udicat • 
ed. His estate was vested in the hands 
of the Receiver; the Receiver declared 
a final dividend, and the estate was wound 
up as far as the Court was concerned. 
Maung Po Oyi then applied for his dis- 
charge, but his discharge was refused as 
his estate was not sufficient to pay eight 
annas in the rupee. One of his creditors, 
Maung Po Toke, then applied for his arrest 
in execution of the decree obtained by him 
against Maung Po Gyi. This application 


was resisted by Maung Po Gyi, on the 
ground that he was not liable to be arrested 
without the leave of the Court. 

Mr. Ray, who appears for the insolvent, 
argues that under s. 28 (2) of the Provincial 
Insolvency Act the creditor cannot com- 
mence any legal proceedings against the 
insolvent without the leave of the Court. 
He argues that an application for the arrest 
of an insolvent is “coMimoiiciiig a legal 
proceeding against the insolvent," and that, 
as no leave of the Court had been obtain- 
ed before the application was made the 
application must be dismissed. Mr. Ray 
cited before me certain authorities to show 
that an application for the arrest of an in- 
solvent is ‘‘commencing a legal proceeding" 
but s. 28 f2) provides that nothing should 
be done against the property of the insolv- 
ent or against the insolvent without the 
leave of the Court during the pendency of 
the insolvency proceeding. 

The main question which has to be decid- 
ed now is whether the insolvency proceed- 
ing is still pending before any Court. 

lam of opinion that there is no proceed- 
ing pending before any Court now. As 
far as the Court was concerned the pro- 
ceedings terminated when the application 
of the insolvent for the discharge was refus- 
ed. There is nothing further to be done 
by the Court as far as the insolvent is con- 
cerned. 

Section 41 (2) of the Provincial Insolvency 
Act provides that the Court may refuse 
an absolute order of discharge; and s. 42 
provides that the Court shall refuse an 
absolute order of discharge on proof of 
certain facts mentioned in that section, one 
of the facts being that the insolvent’s 
assets are not of value equal to eight annas 
in the rupee. 

The Court under the provisions of s. 42 
refused the discharge of the insolvent and as 
far as that Court was concerned, the proceed- 
ings had terminated. I am, therefore, of 
opinion that the insolvent is liable to be 
arrested in execution of any decree, and 
that the orders of the lower Court are 
wrong. 

I, therefore, set aside the orders of both the 
lower Courts, and direct that the matter be 
heard on its merits by the Court of first 
instance. The appellant will get his costs 
in all Courts. 

z, K. Order set aside. 
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BOMBAY HIGH COURT. 

Original Civil Jurisdiction Appbal No. 57 
OF 1921. 

September 23, 1921. 

Present: — Sir Norman Macleod, Kt., Chief 
Justice, and Mr. Justice Shah. 
VALLABHDAS TULSIDAS -Defendant 
— ^Appellant 
versus 

NAQARDAS JUTHABHAI— Plaintiff 
— Respondent. 

Vendor and purchaser — Knowledge of defective title 
— Wilful default — Breach of contract — Damages. 

Where a vendor contracts to sell property to which 
he knows that his title is defective, and there is a 
breach of the contract on his part, the conduct of the 
vendor is equivalent to wilful default, and he is 
liable to pay damages according to the ordinary rule, 
i. e., the difference between the contract jirice and the 
market price of the property at the date of the breach, 
although there may be cases in which it may be found 
that there was an implied contract that in the event of 
the title proving to be defective without any default of 
the vendor, he should not be liable to jiay damages 
according to the ordinary rule. [p. 143, cols. 1 & 2.] 

Appeal from the decision of Mr. Justice 
Kanga. 

Mr. Munshiy for the Appellant. 

Messrs. Coliman and Setalvad^ for the 
Respondent. 

JUDGMENT. 

Macleod, C. J.— This is an appeal 
from the decision of Mr. Justice Kanga. 
The suit filed by the plaintiff was for 
damages for the breach of a contract dated 
the 20th August 1920 whereby the defend- 
ant agreed to sell to the plaintiff and the 
plaintiff agreed to buy from the defendant 
certain immoveable property at Cadell Road 
for the sum of Rs. 35,000. The plaintiff 
paid Rs. 1,500 by way of earnest money, and 
according to the terms of the contract if in 
the title there should be any such thing 
as might require to be set right then the 
defendant was to set it right on his own 
account, and if he could not do that then 
he was to return the earnest money which 
the plaintiff had paid. When the title was 
investigated it was ascertained that the pro- 
perty was ancestral and that the defendant 
had two minor sons who had an interest 
therein. The plaintiff, therefore, required 
the defendant to obtain an order of the 
Court sanctioning the sale by the defendant 
on behalf of his minor sons. The defend- 
ant, however, made no endeavour to obtain 
such sanction. Accordingly, there was a 
breach of the contract. There can be no 
doubt that the defendant knew that the pro- 
perty was ancestral and that accordingly 


his interest in the property was limited. 

It is, therefore, a case of a vendor contract- 
ing to sell property to which he knew that 
his title was defective; and the only ques- 
tion at issue is whether he should pay 
damages calculated according to the ordi- 
nary rule in the case of a breach of contract, 
or whether he is only bound to pay the 
purchaser’s costs of the agreement and of 
the investigation of title. I do not wish to 
exclude the possibility of there being cases 
in which it may be found there was an 
implied contract that in the event of the 
title proving to be defective without any 
default of the vendor, he should not be 
liable to pay damages according to the 
ordinary rule. But in this case it seems to 
me that clearly the conduct of the plaintiff 
in agreeing to sell the property, in which 
he knew he had not a good title, is equi- 
valent to wilful default, and there is no 
occasion to reconsider what I said in Hasan 
Premjiy. Jerbai, [(1920) 0. 0. J. Appeal No. 
41 of 1920, decided by Macleod, C. J. and 
Shah, J., on the 17th December 1920] 
in the passage which has been quoted by 
the learned Judge. 

I think, therefore, that the decision of the 
Court below was right, and the appeal must 
be dismissed with costs. 

Shah, J. — I agree. It seems to me that, 
on the admitted facts of this case, the deci- 
sion of the Trial Court is right. The de- 
fendant knew that the immoveable property, 
which he agreed to sell, was his ancestral 
property; and it is difficult to accept the 
suggestion made before us under the cir- 
cumstances of this case that he could not 
realise the limitations upon his power to 
alienate this property which was part of the 
ancestral property and in which his minor 
sons had a vested interest according to 
Hindu Law. The limitations upon his 
power to alienate ancestral immoveable 
property are by no means obscure; and I do 
not believe that the defendant was not 
awapi of them at the date of the agreement. 
When he was called upon to make good the 
title, he did not, and it is now conceded 
that he could not ask for the sanction of the 
Court for the sale on behalf of the minors 
on the ground of necessity or any other 
ground which would entitle him to convey 
the full title to the property so as to bind 
his minor sons. I do not see how he could 
he heard now to say that when he entered 
into this agreement he did not realise 
the limitations upon his power to sell 
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this property. la the case of a vendor 
who agrees to sell property which he knows 
he is not competent to sell except under 
certain circumstances he cannot take ad- 
vantage of a clause in the contract such as 
we have in the present case; nor can he 
urge with justice that he is not liable to 
pay damages on the footing of wilful 
default. On the facts it seems to me that 
this is clearly a case in which with full 
knowledge of the limitations on his power 
the defendant contracted to sell this pro- 
perty. It is right, therefore, that the 
damages should be assessed on the lines 
directed by the Trial Court. 

N. u. ' Appeal dismissed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Miscellaneous Application No. 239 
OF 1925. 

May 14, 1925. 

Present .‘—Mr. Simpson, A. J. C. 

NATIONALBANK of UPPER INDIA, 

Limited, LUCKNOW in Liquidation — 
Applicant 
versus 

LAKHPAT RAI— Opposite Pauty. 

CoiTvpnniea Act {VII of IQIS), as. 207, 215 — Voluntary 
liquidation — Decree obtained against Company , in 
Vr , ' ' whether can he allowed to 
, ‘ ‘ . ity of . 

Section 215 of the Companies Act lays a duty upon 
the High Court to see that justice is done in cases of 
voluntary liquidation. 

Under s. 207 (1) of the Companies Act the assets of 
a Company which is being voluntarily wound up must 
be applied in satisfaction of its liabilities pari pasm. 
A person who has obtained a decree against such a 
Company, therefore, cannot be allowed to realise his 
decree by way of execution inasmuch as to permit him 
to do so would give him more than Ins share of the 
assets of the Company. 

Application under s. 215, Indian Com- 
panies Act, VII of 1913. 

Mr. N, C. Dzcft^ for the Applicant. 

Mr. Bhawani Shankar, for the Opposite 
Party. 

JUDGMENT*— This is an application 
for the removal of an attachment. The 
attachment was made in execution of one 
decree, and the property attached is another 
decree. The applicants are Har Gobind 
Dayal and Seth Radha Kishan, the two 
liquidators of the National Bank of Upper 
India. The opposite party is one Lakhpat 
Rai, who was a depositor in the Bank. He 
tried to withdraw his deposit, but the Bank 
refused, and on 9th April 1923 he filed a 


Ukh3E»at RAI. [92 h 0 . 

suit against the Bank and on Slst May 1923 
he oMained a decree for the sum of 
Rs. 1,362-10*0. By this time the Bank had 
gone into voluntary liquidation. That 
liquidation dates either from 6th May 1923, 
when one meeting was held, or more pro- 
bably from 30th May 1923, when the pro- 
ceedings of the first meeting were confirm- 
ed. In either case the decree was passed 
after the Bank had gone into liquidation, 
not that this point is of any importance. 
In execution of his decree Lakhpat Rai 
attached another decree. This was a decree 
for sale obtained by the Bank in a suit 
brought on the basis of a mortgage. It 
was dated 16th November 1923 and it was 
against one Ram Chandra. Lakhpat Rai 
attached this decree on 30th November 1923. 

The first step taken by the liquidators 
was to apply to the Court, which was 
executing Lakhpat Rai’s decree, for stay of 
execution. That Court refused stay of 
execution by an order passed on 23rd March 
1925, on the ground that the proper course 
for the liquidators to take wms to apply to 
this Court, under the provisions of the 
Indian Companies Act so the present 
application has been filed under s. 215. 

It is pointed out that under s. 207 (1) the 
assets of the Company have to be applied 
in satisfaction of its liabilities pari passu, 
and that to allow Lakhpat Rai to realize 
his decree in this fashion would be to give 
him more than his share of the assets of the 
Company. It is also pointed out that s. 215 
lays it upon this Court to see that justice is 
done in cases of voluntary liquidation. 

On behalf of Lakhpat Rai it is pointed 
out that the Court has no power to pass 
the order prayed for. For me the matter 
is concluded by the authority in the case of 
National Bank of Upper Indiav. GopalDas 
(1), similar powers were exercised by a 
Bench of this Court, and in the Single Judge 
case, Miscellaneous Application No. 238 
of 1923, A jit Prasad v. Chandra Bhal an 
application exactly on all fours with the 
preseiic one was granted. I may add that 
I agree with my learned brothers that 
such orders ought to be passed by this 
Court. Order as prayed for with costs. 

z, K, Attachment removed. 

(1) 91 Ind. Cas. 1053; 28 0. 0. 197; (1925) A, 1. R. (0 ) 
630. 
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ABDULLAH 

ALLAHABAD HIGH COURT. 

Criminal Appeal No. 51 of 1923. 

April 30, 1923. 

Present : —Sir Grimwood Hears, Kt., 
Chief Justice, and Mr. Justice Piggott. 
ABDULLAH and oihkrs — Accused — 
Appellants 
xersus 

EMPEROR— Opposite Party. 

Criminal Procedure Code {Act V of 1S9S), ss. 190-A, 
S39-~Penal Code {Act XLV of mO), ss 120-B, Ifl, 
11^9, 152^ S02, 506 — Conspiracy to obstruct Police and 
stop sale of certain goods — Ihilawfid assembly -^Rioting 
— Murder committeA in course of noting — Respon- 
sibility of members of unlawful assembly — Sentence — 
Same transaction — Joint trial, liability of. 

A large crowd of men assembled at a village and 
agreed among themselves to proececl in a body to a 
certain Police {Station there to threaten and to obstruct 
the Sub-Inspector of Police and the Policemen with 
him in the discharge of their duty and then to pioceed 
to a certain bazaar and stop the sale of intoxicants, 
meat, fish, etc It was also agreed that if the Sub- 
Inspector of Police did not act in a ceitaiii manner and 
offered resistance, he and the Policemen with him 
would be assaulted. The ciowd then pioceeded 
towards the Police Station and on ariival there started 
an altercation with the Sub-Inspector of Police. 
Their behaviour and attitude was such that if they 
had been called upon to disperse they would not liave 
done so. During the course of the altercation the 
members of the crowd began to throw stones at the 
Police. The Police then tired, killing two men and 
wounding several others. The mob inthimcd to fury 
then murdered the Police Inspector and several other 
Police and chauhidars Some of the iiieinbers of the 
crowd were charged with oilences under ss. 120-B and 
302 read with a. 140 of the Penal (lode and were 
convicted of the latter olleiicc at one trial • 

Held, fl) that the immediate objei^t of tlie crowd as 
it'reachea the Police Station being to threaten md to 
obstruct the Police m the dischaige of their duty, it 
was an object to commit an ohenee punishable under 
s. 152 of the Penal Code winch wa.s in itself sufficient 
to bring the matter within the ])urview of the third 
clause of s 141 of the Code and that consequently the 
crowd formed an unlawful assembly when they started 
from the village ; [p. 160, col. 1 .] 

(2) that the agreement arrived at between the mem- 
bers of the crowd to stop the sale of intoxicants, meat, 
fish, etc , in the bazaar, under the circuinstancas, was 
an agreement to commit an offence under s 506 of the 
Penal Code and that for this reason also the crowd wa.s 
an unlawful assembly within the meaning of s. 141 of 
the Oode ; [p. 158, ool 2.J 

(^) that as soon as stones began to be tlirown at the 
Police by the members of the crowd at tlie Police 
Station the members of the unlawful assembly became 
guilty of rioting and that in view of what happened 
subsequently the charge under s 302 read with s. 149 
of the Penal Oode was fully established as against 
every one of the accused persons who was proved by 
evidence to have continued an active participant in 
the rioting after the moment w hen stones began to be 
thrown, unless it could be inferred from credible evi- 
dence that a particular .accused person had separated 
himself from the rest before the offence of murder had 
been committed by any of them ; [p. 160, col. 2.] 

(4; that having rogard to the fact that tho majority 

10 
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of the accused were ignorant peasants who had been 
diawn into the affair by misrepresentation of facts and 
preposterous promises concerning the millennium of 
Swaraj, the ai rival of which was to be forwarded by 
courage and icsolutiun on their part, those of them 
against whom specilic acts such as would have 
resulted in their conviction on a charge of murder 
apart from the special provisions of s 149 of the Penal 
Code, were not proved, did not deserve the extreme 
penally of death and should be sentenced to trans- 
portation foi life only ; [p. 162, col. 1.] 

(•') that the charge against the accused being that 
the events which occurred at the Police Station follow- 
ed upon the alleged criminal conspiracy arrived at 
between the accused at the village and were so con- 
nected therewith, not merely by sequence of time but 
by the link of causation, as to make the conspiracy 
at the village and the subsequent assault on the Police- 
men at the Police Htation parts of the same transac- 
tion, within the meaning of that expression in s. 239 
of the Cr. P. C , the joint trial of the accused was 
perfectly justified ; [p. 146, col. 1 ] 

(6> Uiat m order to decide whether the joint trial of 
the accused was or was not legal the Judge had to 
look to the case for the prosecution as set forth in the 
charges themselves and that it was not necessary for 
him to consider what the position would be if he 
eventually cime to the conclusion either that no 
offence punishable under s 120-B was committed by 
any of the accused or that if any offence was so com- 
mitted it was one excluded from his cognizance by 
s. 196-A of tlie Cr P. (J [p. 147, col. 1.] 

Whatever may be said in defence of peaceful picket- 
ting when undertaken m the market of a large town 
by individuals or by small groups of earnest and 
enthusiastic men or women, has no application what- 
ever to the hooding of a small bazaar by a body of 
men whose mere presence there would put a stop to 
all business which could unly bo carried on with their 
consent and with their active assistance, [p. 158, col. 

In every case of a conviction on a charge of murder 
the law regards tlie sentence of death as the normal 
and the appropriate sentence. Whore the Court 
secs fit to paas the lesser sentence of transportation, 
for life it must record its reasons for so doing, [p. 161, 
col. 2.J 

Criminal appeal from an order of the 
Special Sessions Judge, Gorakhpur. 

FACTS, — In this case 225 accused wero 
jointly put up for trial on various charges 
for an assault on the Police force of Chaura 
Police Station in the Gorakhpur District, 
resulting in the murder of 23 Police and 
chaukidarSy the plundering of property 
belonging to the said officials and to 
Government, the destruction by fire of the 
Police Station buildings, and thecausing o£ 
hurt to various Police and chaukidars. 

Messrs. M, M, Malaviya, K. N. Malaviya^ 
SanyaL^ D. N, Malaviya, K, C, Shrivastava 
and A. P, Dube, for the Appellants. 

The Government Advocate and Mr. Kadri^ 
R. lb, for the Grown. 

JUDGMENT, — [Their Lordships after 
referring to the incident and commending 
the bravery of the Police and the admirable 
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way in which the lower Court and Counsel 
had handled the case, proceeded]: — 

The charges against all the accused were 
six in number. There was a seventh 
charge affecting twenty-six only out of the 
entire number and an eighth charge affect- 
ing the same twenty-six and twelve 
others in addition. These charges are set 
forth in detail in the opening pages of the 
judgment under appeal and we do not 
propose to recapitulate them. They admit, 
however, of a certain classification. We 
have already spoken of the crowd which 
attacked the Police as an assembly of persona 
moving in a certain formation and animat- 
ed by a definite purpose. It is an essential 
part of the case for the prosecution that the 
nucleus of this crowd consisted of a body 
of perhaps 1,000, perhaps 1,500 persons, 
which set forth from the little village of 
Dumri Khurd, situated some two miles or 
rather less from Chaura Police Station. It 
is alleged as against all the accused persons 
that they formed part of this original assemb- 
ly al the village of Dumri and that before 
their dejiarture from that place, they had 
entered into an nicj t amongst them- 

selves to do certain illegal acts of such a 
nature as to render them liable to punish- 
ment under s. 120-B of the Indian Penal 
Code. This has been spoken of in 
argument as the '‘conspiracy charge" and 
we propose to refer to it hereafter under 
that designation. For the present, the point 
which we have to note is that it w^as an 
integral x^art of the case for the prosecution 
in the Court below that the events which 
occurred later in the day, in the neigh- 
bourhood of Chaura Police Station, fol- 
lowed upon this alleged criminal con- 
spiracy at Dumri Khurd in such a manner 
and were so connected therewith not merely 
by sequence of time, but by the link of 
causation as to make the conspiracy at 
Dumri and the subsequent assault on the 
Policemen at Chaura parts of the same 
transaction, within the meaning of that ex- 
pression in 8. 239 of the Or. P. 0. 

The next five charges. Nos. 2, 3, 4, 5 and 
6, relate to what took place on the after- 
noon of the 4th of February 1922, at 
Chaura Police Station and in its immediate 
neighbourhood. They may be described as 
different presentations of one and the 
same charge in lesser or in more aggravat- 
ed forms. They start with the second charge, 
which simply alleges as against all the 
accused persons that they were members 
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of an unlawful assembly, within the mean- 
ing of the definition ins. 141 of the Indian 
Penal Code, at the time when force or 
violence was used by members of the said 
assembly, in prosecution of the common 
objects thereof. This^ charge is, therefore, 
laid under s. 147, Indian Penal Code. It is 
further the case for the prosecution that the 
force or violence thus used extended to the 
murder of twenty-three Police and chauki- 
dars, the plundering of property belonging 
to the said officials and to Government, the 
destruction by fire of the Police Station 
buildings and the voluntary causing of hurt 
to various Police and ckavkidars. We have, 
therefore, charges drawn up under ss. 302, 
395, 43() and 332, Indian Penal Code, read 
in each case with s. 149 of the same Code, 
The seventh and eighth charges, which 
affect some of the accused persons only, may 
be grouped together. They deal with the 
damage inflicted on the Railway line and 
on the telegraph wires and are framed 
resxjectively under s. 126 of the Railways 
Act IX of 1890 and under s. 25 of the Indian 
Telegraph Act No. XllI of 1885. • 

There is, as a matter of fact, one further 
charge of such slight importance that it 
had been almost overlooked. It affects a 
single one of the accused, the appellant 
Sikhari, and is framed under s. 412, Indian 
Penal Code. In substance it refers back 
to the charge of dacoity under s. 395/149, 
Indian Penal Code, in which Sikhari was 
already involved, and alleges against him, 
in the alternative, that, if he was not actual- 
ly concerned in the said dacoity, he was at 
any rate subsequently found in possession 
of property which had been stolen in the 
course of the same. The charge is somewhat 
loosely worded and does not allege against 
Sikhari the essential point that he knew that 
the possession of the property in question 
had been transferred by the commission 
of dacoity, but this is not a matter upon 
which we find it necessary to insist. 

Now the case for the appellants is that 
no offence of criminal conspiracy was com- 
mitted by any persons at Dumri Khurd on 
the morning of the 4th of February 1922 ; 
or in the alternative that, if there was such 
conspiracy, it was not one in respect of 
which a prosecution could be instituted 
without an order in writing by the Local 
Government in view of the provisions of 
section 19()-A of the Indito Penal Code. To 
this contention we shall have to revert later* 
The point immediately before us is that. 
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whatever offence may or may not have been 
committed atDumri Khurd on the forenoon 
of the 4th of February 1922, it was not one 
BO connected with the offences committed 
at Chaura later in the same day that it 
could fairly be regarded as “committed in 
the same transaction” within the meaning 
of s. 239 of the Or. P. 0. Upon this plea 
the appellants base the further contention 
that there has been a misjoinder of charges, 
sufficient to invalidate the entire trial in 
the Court below. We think we do no in- 
justice to Pandit Madan Mohan Malaviya, 
the very able Counsel who argued this part 
of the case on behalf of the appellants, when 
we say that it is not our impression that 
he seriously pressed this argument to the 
logical conclusion that, if we found it cor- 
rect, we should have no option but to order 
a re-trial of the entire case. He is certainly 
not to be blamed if he hesitated to face the 
possible consequences of such a contention, 
were it to prevail with the Court. Our 
own view of the question has been already 
indicated by the expressions we have used 
in setting forth the charges, but we should 
perhaps amplify it. When the learned 
Sessions Judge entered upon the trial of 
this case, and was faced with the question 
whether the provisions of s. 239, Cr. P. 0., 
did or did not authorise him, not merely 
to try the 225 accused persons before him 
at one and the same trial, but to try them 
on each and all of the charges set forth 
against them under the order of the Com- 
mitting Magistrate, he could not possibly 
know what conclusion he would arrive at 
after hearing the whole of the evidence. He 
had to look to the case for the prosecution 
as set forth in the charges themselves. He 
was, therefore, for the reasons which we 
have already indicated, warranted by law 
in entering ^ upon this trial of the 225 
accused on the charges as framed. The 
convictions which he has recorded are 
warranted by the conclusions at which he 
arrived on the evidence. As he had to 
regard merely the “charges,” it was not 
necessary for him to consider what the posi- 
tion would be, if he had eventually come to 
the conclusion, either that no offence punish- 
able under s. 120 B, Indian Penal Code, was 
committed by any persons at Dumri Khurd 
on the forenoon of 4th February 1922, or 
that if auy offence was so committed it 
was one excluded from his cognizance by 
s, 196-A of the Or. P. 0, In any event, the 
acquittal of all the accused persons on the 
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conspiracy charge would have removed any 
possible objection to the validity of the 
trial. It is possible that in certain events 
the prosecution may have to suffer the 
penalty of having attempted to prove too 
much, by seeing a verdict of acquittal re- 
corded which might otherwise have been 
avoided. 

We do not feel that we are greatly con- 
cerned at this stage to discuss the form of 
the various charges, so long as we are 
satisfied that there has been no such mis- 
joinder of charges as to force upon us the 
duty of vindicating the law by quashing all 
the convictions upon this ground alone, and 
the consequent responsibility of considering 
the question of the ordering of a new trial 
upon such charge or charges as we might 
direct to be framed. On the case for the 
prosecution, the three groups of charges as 
we have set them forth were in respect ^ of 
offences committed in the same transaction 
within the meaning af s. 239, Cr. P. C. The 
final charge against the accused Sikhari 
alone, was really in the nature of an alter- 
native to one of the others. There was 
nothing illegal in the procedure adopted 
by the Trial Court. The conception we have 
formed of our duty in this matter is that 
we ought to concentrate our attention upon 
the one substantial charge in the case. There 
is not one of the appellants now before us 
who has been convicted upon any of the 
other charges, but has been also convicted 
of the offence of murder committed in the 
course of a riot and punishable under s. 302- 
149, Indian Penal Code. In respect of any 
of the appellants against whom this charge 
is not, in our opinion, satisfactorily proved^ 
but who is not entitled to a clear verdict 
of acquittal upon all the charges, the only 
offence, in our opinion, established is that 
of simple rioting punishable under s. 147* 
Indian Penal Code. This offence is set 
forth in the second of the charges framed. 
As regards the conspiracy charge there are 
certain aspects of the case which we shall 
have to consider further, because of their 
bearing upon the important and essential 
question of the common object or objects of 
the unlawful assembly around Chaura Police 
Station referred to in the charge of murder. 
Otherwise we propose to concentrate our 
attention on the charge under s. 302/149 of 
the Indian Penal Code and to consider 
whether this is established against all or 
any of the appellants. The question of 
sentence can be completely and adequately 
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dealt with under that single charge. So 
far as this Court is concerned no lesser 
sentence than that of transportation for life 
can lawfully be imposed on any accused 
person found guilty upon that charge. 

jH * * * J|« * 

On the occasion of the Wednesday market 
— the 1st of February 1922— a body of 
volunteers, thirty to forty in number, moved 
upon Mundera and halted outside the 
village in the morning, waiting to com- 
i^ence operations as soon as the bazaar 
was fairly under way. The shop-keepers and 
the agents of the substantial land-owner of 
the village were on the alert. The latter 
came out and questioned the volunteers and 
told them bluntly that Babu Sant Bakhsh 
Singh would not allow them to interfere 
with his market. Reading a little between 
the lines of the evidence there can be no 
doubt that any attempt at actual coercion 
on the part of the volunteers would have 
been resisted by force. Moreover, it is 
clear that w^ord had been sent to the 
Local Police Station, for Sub-Inspector Gup- 
teshar Singh marched into Mundera with 
a considerable body of Police and chauki- 
dars. Before his arrival, however, the 
volunteers had abandoned their enterprise. 
In face of the resolute altitude of the agents 
in charge of the bazaar, the volunteers 
felt themselves too few in number to 
attempt anything. They scattered and 
most of them returned to their homes. 

Two points, however, require to be noticed. 
The leaders of the volunteers, before they 
went off, distinctly told their interlocutors 
that they would return on the following 
market day (Saturday, the 4th of February) 
in such numbers as to enforce compliance 
with their demands. There is naturally 
some room for controversy as to the precise 
used; but that it was a threat, 
and was understood as such, is fully proved, 
not only by the direct evidence, but 
by the fact that the landholder sent a 
trusted agent to Gorakhpur to appeal per- 
sonally to the District Magistrate for spe- 
cial Police protection for his market on 
the following Saturday. There can be no 
doubt whatever that such an appeal was 
made, and that it resulted in the arrival by 
train at Chauri Chaura Railway Station, at 
about 9 A. M , on the 4th of February of a 
small body of armed Police, nine muskets 
in all. 

The other circumstance, trifling in itself 
but of far reaching consequence, is that a 
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few volunteers did enter the Mundera bazaar 
after the gathering had dispersed. There 
is no evidence worth speaking of that they 
actually did anything provocative, and 
we give accused generally the benefit of 
our belief that the volunteer enterprise had 
really been given up for the day and that 
the individuals who entered the bazaar 
did so on private business of their own. 
Unfortunately, their mere presence in the 
bazaar proved, under the circumstances, to 
be provocative. Sub-Inspector, Gupteshar 
Singh reached Mundera under the impres- 
sion of an emergency calling for action on 
his part and he found the persons in 
charge of the bazaar excited and alarmed* 
There is some conflict of evidence as to 
the details of what followed. Indeed the one 
witness from whom one w^ould have expect- 
ed a clear and co-herent account, Police 
Constable Siddiq (the one Constable who 
survived the massacre) is confused and 
self-contradictory. Taking the evidence 
as a whole, it seems clear to us that the 
Sub-Inspector was, at some time in the 
forenoon, at the office of the local land- 
holder, when certain volunteers were 
brought before him by Policemen who had 
found them in the bazaar. There were 
probably only two of them ; there may have 
been three or four, but one of them was 
certainly the accused Bhagwan A/iir, whom 
we have spoken of the “ drill-instructor.” 
The Sub-Inspector spoke roughly to the 
volunteers. His wrath was particularly 
directed against Bhagwan, whom he abased 
for drawing a pension from Government 
while taking an active part in an “ unlawful 
association,” whose ostensible object was 
the overthrow (no matter by what means) 
of the Government whose salt he was eating* 
There is an allegation that Bhagwan answer- 
ed insolently ; there is also a suggestion 
that the Sub-Inspector was in some way 
further inflamed against the man by one 
of the landholder’s agents named Raghubar 
Dayal. What we are certain of is that the 
Sub-Inspector thoroughly lost his temper 
and struck the man ; we hold it proved 
that he gave him two cuts with a light 
cane, and he very probably also struck him 
with the open hand. 

Bhagwan and any volunteer or volunteers 
with him thereupon decamped and left 
Mundera altogether. No arrests were con- 
sidered necessary by the Sub-Inspector and 
no official report was ever made as to any 
collision on that date between tfie Policfj 
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and volunteers. A curious fact is that we 
have it, not only from the evidence of 
8iddiq but from a statement made by tlie 
accused Bhagwan himself (Ex. 226), that 
the latter voluntarily presented himself at 
the Police Station the following morning 
(the 2nd of February) and had an explana- 
tion with Sub-Inspector Gupteshar Singh. 
As might be expected the accounts of this 
explanation differ somewhat ; but they 
agree to this extent, that explanations and 
apologies were tendered and received and 
that, as between the principal actors in 
this episode, the unfortunate incident seem- 
ed to have been brought to a conclusion 
satisfactory to both parties. 

There were nevertheless other interested 
parties who saw in the Sub-Tnspectors loss 
of temper and his unjustifiable action a 
lever which might be worked with impres- 
sive results. For what immediately follow- 
ed we turn to the evidence of the approver 
Sikhari. We agree with the learned Ses- 
sions Judge that this man was endeavour- 
ing to earn his pardon by making a clean 
breast of all facts within his knowledge. 
We find moreover abundant corroboration 
of all matters in his evidence which 
strike us as essential. He tells us that on 
the evening of the thwarted enterprise 
at Mimdera, that is on Wednesday, the 1st 
of February 1922, there was a small 
gathering at his house. Bhagwan Ahir was 
present, and so also were ringleaders such 
as Nazar Ali, Lai Mohammad, Mahadeo, son 
of Thag, and llamrup {harkai). What 
Sikhari understood from the conversation 
which followed was that, not Bhagwan only, 
but Mahadeo and Ramrup as well, had been 
beaten by Sub Inspector Gupteshar Singh. 
It was asserted that Babu Sant Bakhsh 
Singh (the owner of the Mundera bazaar) 
had caused them to be seized and brought 
to his office at Mundera, where they were 
beaten by the Police. On this it was agreed 
that letters should be sent out to volunteer 
associations in neighbouring villages, with 
a view to their assembling in a body strong 
enough to warrant them in paying a visit 
to the Sub Inspector and “ asking him vrhy 
he had beaten our men." Early on the 
following morning (Thursday, the 2nd of 
February 1922) the same persons came 
together again at Shikari’s house and as 
the officials and ringleaders were illiterate, 
a body of eleven, the witness Nakched 
P. W. No. 125), was employed to transcribe 
ve copies of a letter to be seut out as a 
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summons to neighbouring volunteers. 
There was some discussion as to the actual 
place to be chosen for the proposed 
gathering. Someone seenris to have observ- 
ed, shrewdly enough, that if this were fixed 
in the immediate neighbourhood of Chaura 
Police Station, the Sub-Inspector would 
break up the gathering by arresting 
the volunteers piecemeal as they arrived. 
Eventually a threshing floor at Dumri 
Khurd, in the immediate neighbour- 
hood of Sikhari’s house, was fixed upon 
for the meeting place. It was determined 
that the volunteers should first march to 
Chaura Police Station to settle their differ- 
ences with Sub-Inspector Gupteshai Singh 
and thence proceed northwards to the 
Mundera bazaar in order to impose their 
will on the re-calcitrant shop-keepers of 
that place. There would thus be a long 
day’s work before them, which could scarce- 
ly be undertaken fasting. Arrangements 
were, therefore, made for the collection of 
supplies in the shape of raw sugar which 
could be distributed to those attending the 
meeting. We have independent evidence 
that this was actually done. The five letters 
actually issued were to serve as summonses 
for five hundred to seven hundred and 
fity men ; but we note with interest that 
Sikhari says they were confident from the 
outset that more than this number would 
assemble once the news got abroad. They 
expected a gathering of between two and 
three thousand men. 

The boy Nakched was perhaps a little 
confused under the stress of a severe cross- 
examination; but in the main he has told a 
consistent story, and we have no doubt he 
was trying to tell the truth to the best of 
his recollection. The account w^hich he 
gave to the Investigating Police on the 16th 
of February 1922 {vide Ex. 13?») of the 
contents of the letters he was required to 
write was given while his memory was still 
fresh. As a summary of the essentials of the 
message it is in complete accordance with 
the evidence subsequently given by the 
witness and we are prepared to accept it as 
an accurate summary. It runs as follows: 

“The Sub-Inspector of Chaura seeks out 
and beats the volunteers; therefore bring all 
your volunteers to Dumri, We will go and 
enquire from the Sub-Inspector why he 
makes a prac^ce of beating the volunteers; 
if he wants to send us to jailor to arrest us 
he may do so with all of us." 

The meaning of this last pharse is obvious 
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enough: the volunteers were to assemble in 
such numbers as to make it palpably 
preposterous for the Sub-Inspector to at- 
tempt to arrest all of them. It was suggest- 
ed in argument that we ought to see in 
these words a declaration beforehand, on the 
part of the leaders of the volunteers, that 
one and all of them would abide faithfully 
by their pledge to absolute non-violence 
submitting meekly to arrest or to any other 
action which the Police might taken within 
the limits of their lawful authority. We are 
impressed rather with the ironic turn of the 
phrase and its dangerous implications. The 
volunteers had only to assemble in suffici- 
ent numbers, and to be resolute enough in 
their determination that nothing should 
be done to any one of them which was not 
done to the whole body and they impose 
their own will; the arresting of even a couple 
of thousand men was a known impossibility. 

In his evidence at the Sessions trial Nak- 
ched attempts a somewhat fuller statement. 
As we read his evidence, he purports to give 
from memory a complete transcript of the 
letters. In this version we find the pro- 
vocative statement that the Sub-Inspector 
is seeking out the volunteers in order to 
beat them. The closing phrase appears in 
a confused form> with a reference both to 
beating and to imprisonment. The essential 
point remains the same; there was to be 
no beating of individuals, no arresting of 
individuals. In this version, however, there 
is a reference to a further object for the as- 
sembly; they were to go on to Mundera and 
stop the sale of fish and of meat. 

We do not think it would help the de- 
fence if we were to insist on this fuller 
account of the contents of the letters as it 
appears at page 543 of our printed record 
and we are a little sceptical as to the capa- 
city of this boy of eleven to re-produce 
the entire contents from memor 3 ^ We 
think it safer to stand by the summary of 
essentials which he gave while his memory 
was comparatively fresh. The volunteers 
were summoned to Dumri Khurd on the 
strength of a preposterously exaggerated 
account of the assault committed by the 
Sub -Inspector on the accused Bhagwan ; 
the immediate object of the assembly was 
that they should march in an organized 
body to Chaura Police Station and ask the 
Sub-Inspector what he meant by it. The 
meeting was fixed for Saturday morning, 
the 4th of February 1922. 

In the interval, further action was taken 
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about which Sikhari apparently knows little 
or nothing, but as to which there is plenty 
of evidence. The accused Lai Muhammad 
sent in a report to the District head-quar- 
ters of the Khilafat Committee at Gorakh- 
pur. The evidence on this point consists 
partly of documents seized by the Police, 
when they raided the Khilafat Office on 
the 5th of February, and partly of the evi- 
dence of various members of the Executive 
Committee of the Khilafat at Gorakhpur, 
whom the prosecution put into the witness- 
box one after another, in the hope of getting 
at the whole truth concerning this import- 
ant aspect of the case. We do not feel that 
any very substantial measure of success 
has been attained. On one matter of detail 
there is a distinct conflict of testimony. 
Maulvi Subhanullah (P. W, No. 134j, seems 
positive that Lai Muhammad either iDrought 
his written report to Gorakhpur himself, 
or at any rate followed it up by a personal 
visit. The Secretary of the Khilafat Com- 
mittee, Muhammad Sulaiman Adhami (P. 
W. No. 170), does not think that Lai 
Muhammad came to Gorakhpur in person, 
and is positive that Maulvi Subhanullah is 
making a mistake if he says (as he appa- 
rently does) that Lai Muhammad was sent 
from that gentleman’s house to the office 
of the Khilafat Committee with his letter, 
or written report in his hand. There is a 
conflict of evidence also as to whether 
the paper, Ex. 95, is this report in origin- 
al ; indeed we are in some little doubt as 
to whether Lai Muhammad or any other 
volunteer had the capacity to draft such a 
document. We are beyond all question 
dealing with the testimony of reluctant 
witnesses, who were as economical of the 
truth as they dared to be. Certain facts 
are, however, fully established, Lai Muham- 
mad did cause to be conveyed to the office 
of the Khilafat Committee a letter or report 
of which Ex 95 is at any rate a correct 
transcript. This report was sent in by 
hand, so that the information it conveyed 
could be, and undoubtedly was, supple- 
mented by oral communication with the 
person or persons who carried it. The 
communication vas one which called for 
an immediate answer : if any written 
answer was returned it has disappeared, 
nor can any trace of it be discovered in 
the correspondence registers of the Gorakh- 
pur Khilafat Committee. Some sort of 
answer, oral or written, or both, un- 
questionably returned. 
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The letter, Ex. 95, is to the effect that 
two volunteers, while peacefully engaged 
about their own marketing (the name of 
the bazaar is, not given), had been seized 
and severely beaten by the officer-in*charge 
of the Local Police Station. “We, therefore, 
report this matter to your worships,” the 
letter concludes, “ in order that you may 
come and investigate the matter. It is 
because of your worships that we {ham-log^ 
i. e., the local volunteers) have not com- 
mitted any offence of any sort, for whatever 
action we take will be after inquiring from 
(you) our superiors.” A book has been 
produced (Ex. 92) which purports to be the 
abstract register of correspondence received 
at the office of the Khilafat Committee at 
Gorakhpur : this register the witnesses 
called from that Committee have (not with- 
out some apparent shuffling and hesitation) 
admitted to be genuine. In this register 
there is an entry under date the 2nd of 
February, 1922, of a letter received from 
Lai Muhammad, Secretary, Chauri Chaura, 
the recorded summary of which is to the 
effect that the Sub-Inspector in charge of 
Chauta Police Station has severely beaten 
two volunteers, and the “people of that 
place were ready to assault the Police in 
return, “ but had been with difficulty re~ 
strained.” It need scarcely be pointed out 
that this is not an accurate summary of 
Ex. 95. There are various points about 
the appearance of Ex. 92 calculated to sug- 
gest a doubt whether this is really the 
correspondence register, as kept up in the 
regular course of business. No abstract 
register of correspondence issued from the 
Gorakhpur Khilafat Office is forthcoming; 
and in face of the description of the book 
Ex. 92 in its own heading we are not 
prepared to accept the belated assertion of 
Niaz Ahmad Arif (P. W. No. 172) that this 
Exhibit is in fact the only register main- 
tained at that office for correspondence re- 
ceived and correspondence issued. 

In considering the inference to be drawn 
from this peculiar state of the evidence we 
bear in mind the fact that no official or 
member of the Executive Committee of the 
Khilafat at Gorakhpur is now on his trial 
before us ; but we are very definitely called 
upon to form an opinion as to the objects 
with which the National Volunteers assem- 
bled at Dumri Khurd on the morning of 
4th of February and as to the resolutions 
come to at that gathering before the meet- 
ing proceeded to take action in pursuance 
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of the same. Looking at the matter from 
this point of view, we feel bound to re- 
cord our opinion that the whole truth has 
not been disclosed in tho evidence produc- 
ed at this trial as to the communications 
which passed between the Executive Com- 
mittee of the Khilafat at Gorakhpur and 
the local leaders of the National Volunteer 
associations in the neighbourhood of Chaura 
in the course of the 2nd and 3rd of Feb- 
ruary 1922. In particular, we do not believe 
that any written answer was ever returned 
by or on behalf of the said Executive 
Committee to tlie communication received 
from Lai Muhammad. We strongly sus- 
pect, to put it no higher, that the regivSter 
of correspondence issued from that office 
has disappeared, not because of anything 
which it did contain but because of what 
it did not contain ; that is to say, be- 
cause no entry appeared therein of any 
written answer to Lai Muhammad's report. 
It follows that an oral answer was returned 
and that it was of such a character that 
those responsible for it could not venture 
to reduce it to writing. Our suspicions on 
this point are strengthened by certain evi- 
dence, which will be noticed in due coarse 
as to what took place at the meeting at 
Dumri Khurd. These considerations 
warrant us in putting upon Lai Muhatir 
mad’s letter the sinister interpretation of 
which it is undoubtedly susceptible. In 
Bui)stance and in effect this accused report- 
ed to his “office” at Gorakhpur that the 
local volunteers had been roused by the 
outrageous conduct of the Sub-Inspector 
of Chaura to such a state of indignation 
that, if the officials would onlj^ give the 
word, they were prepared to teach that 
officer, and the Police generally, a signal 
lesson : and requested that some one should 
be sent down to look into the matter. 

The reply to this communication was, 
as we believe and have already said, sent 
by word of mouth. The positive evidence 
as to its purport is to be found in the 
depositions of one or two “Khilafat ” wit- 
nesses, who say that it was to the effect 
that the volunteers should be patient. If 
they were speaking the truth, and a written 
answer had been returned to this effect, 
we are confident that either the writing 
itself would be forthcoming, or reliable 
secondary evidence as to its purport. We 
are driven to form our opinion on this 
point from the evidence as to what actually 
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took place on Saturday, the 4th of Feb- 
ruary. 

From early morning on that day pre- 
parations were made at Dumri Khurd for 
the expected gathering. The place chosen 
was a threshing floor in front of the house 
of the accused, Behari (Pa.vi). The local 
volunteers arranged the ground, sacking 
being spread to provide seating accommo- 
dation for the central group of leaders. 
Some modest provision was made for refresh- 
ments by way of baskets containing raw 
sugar. Flowers were collected and made 
into garlands for the adornment of those 
whom the assembly might particularly 
desire to honour. From about seven in the 
morning a steady stream of volunteers 
began to flow in. There is evidence scatter- 
ed about the record, in the depositions of 
witnesses from various villages within a 
radius of several miles from Dumri, which 
shows the manner in which these men had 
been summoned by messages and mustered 
in little groups of half a dozen or so, 
before marching for the appointed rendez- 
vous. Harpal, the village watchman of 
Dumri (P. W. No. 34), had received instruc- 
tions beforehand. He watched the pro- 
ceedings until two or three hundred men 
were collected, ascertained from the general 
trend of the conversation that the intention 
was to march on the Mundera bazaar and 
then slipped away to report the matter at 
Chaura Police Station. He says that volun- 
teers were still ‘-iroauiiuir in when he left 
Dumri Khurd. The approver Sikhari (P. 
W. No. 1), estimates that five or six hund- 
red men had come together by about 8 a.m. 
and that the numbers had increased to 
about one thousand when the meeting was 
brought to a close by the organized body 
of volunteers setting out for Chaura Police 
Station. So far as we have been able to 
check this estimate by -the evidence of 
other witnesses, it certainly does not appear 
excessive: w^e are satisfied that the men 
who set out from Dumri Khurd for Chaura 
Police Station were at least one thousand in 
number, and may well have been fifteen 
hundred. 

For the proceedings at this meeting, 
generally spoken of in the evidence and in 
the judgment as “the Dumri Sabha,’’ we 
have before us a very considerable body of 
evidence. In the first place, we have the 
depositions of the two approvers, Shikari 
and Thakur. Next we find references to 
tjbis matter in s^tements ipade under s. 164 
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of the Cr. P. C., to a Magistrate, before 
the commencement of the enquiry pre- 
liminary to commitment, by a number of 
accused persons. Tlie most important of 
these are the statements of Ramrup Barhai 
(Ex. 225;, W-ii- Ahir (No. 226), Mahabir 
Saithwar \ \ and Raghubir Sunar 

(No. 251). In the third place, we find more 
or less detailed accounts of the affair from 
three witnesses, Jakat Narain Pande (P. W, 
No. 91), Bhawani Prasad Tewari (P. W. 
No. 25) and Shankar Dayal Rae (P. W. 
No. 102). It is quite beyond question that 
these three men were present at the occur- 
rences they profess to describe. The first 
strikes us as the sort of vain and irres- 
ponsible busy-body whom one so often 
finds thrusting himself to the front in con- 
nection with some political or social 
movement. The reception he met with on 
his first arrival at Dumri is enough to show 
that the peasantry of the neighbourhood 
not only respected his caste and were 
inclined to take him at his own valuation 
as a professor of religion but looked upon 
him as a person of some .authority in- 
connection with the non-co-operation move- 
ment. We see no reason to believe that he 
was ever accepted as such by the organizers 
of the Congress or Khilafat movement in 
Gorakhpur itself ; nor on the other hand 
do we see any real ground for regarding 
him as a Police spy, though he was accused 
of being one by indignant volunteers before 
the meeting at Dumri was over. His own 
account of what took him to Dumri is that 
he hastened to the place as soon as he heard 
what was going on because he had formed 
a low opinion of the character of local 
volunteers and was persuaded (from what 
had happened at Mundera on the previous 
Wednesday) that they were going to get 
themselves into trouble by acting contrary 
to the true precepts of non-violence as- 
laid down by “ Mahatmaji ” Gandhi. Ha 
naturally tries to put his own conduct im 
the most favourable light, and we are not 
greatly concerned to inquire how far honest 
zeal for what he thought right, mingledi 
with mere curiosity and a desire to gratify 
his self-importance in determining his con- 
duct He certainly did go to Dumri and- 
he ' does seem to have exerted himself, toi 
the best of his ability, to prevent mischief.’ 
Bhawani Prasad is a land-holder and* 
village headman of Pokharbinda, a hamlet* 
which had sent a contingent of volunteers* 
to Dumri, He wets on friendly terms with- 
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Sub-Inspector, Gupteshar Singh and was 
Bent for to the Police Station on the Satur- 
day morning. He was relieved to find the 
small contingent of armed Police arriving 
from Gorakhpur, and he went to Dumri, 
on the Sub-Inspectors suggestion, to see 
what was really happening and to warn 
the volunteers that they had better abandon 
whatever enterprise they were meditating, 
w'hether against Ohaura Police Station 
or Mundera bazaar, especially in view of 
this re-inforcement which the Police had 
received. Rae Shankar Dayal is a resident 
of the Ballia District who was xnaking a 
living in Gorakhpur out of District Board 
contracts and a contract which he held in 
connection with the Mundera bazaar. It 
was his interest in this matter which took 
him to Dumri to see what the volunteers 
were really doing. He has played an 
ambiguous part in this trial and portions 
of his evidence have been severely com- 
mented on by the learned Sessions Judge. 
We are satisfied that he may be regarded 
as a witness distinctly friendly to the accus- 
ed persons. 

The effect of this evidence as a whole is 
to corroborate the account of the meeting 
at Dumri given by the approver Sikhari, 
at least in its broad outlines, sufficiently 
to enable us to feel certain of its straight- 
forwardness and general accuracy. Of the 
present accused, the men who took the 
lead were Nazir Ali and Lai Muhammad ; 
also, in a lesser degree, Shyam Sunder and 
Abdulla ah’as Sukhi; with these must be 
placed Sikhari himself, a man of the name 
ofindarjit whom the Police had not been 
aole to arrest up to the time of the trial in 
the Court below and an ascetic with a pair 
of tongs, an article commonly carried by 
religious mendicants of a certain class. He 
is frequently referred to fh the evidence ; 
and was probably a mischief-maker from a 
distance. No one seems to know his name. 
Jagat Narayan Pande and Shankar Dayal 
were cordially received on their arrival, 
garlanded and permitted to address the 
meeting. The latter was apparently mis- 
taken for some emissary from head-quarters 
whom the volunteers were expecting, under 
the description of “ the Ahrauli Babii.” 
Both tried to persuade the gathering to 
break up and to abandon their expressed 
intention of proceeding in a body to Ohaura 
Police Station and Mundera bazaar. Jagat 
Narayan especially exerted himself in this 
sense, appealing to the precepts of *‘Gandhi- 
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ji and to the fact that armed Police 
had reached Ohaura. He was violently 
opposed by Nazar Ali, ako by Lai Muham- 
mad, Shyam Sundar and Abdulla alias 
Sukhi. He was told that he w^as no better 
than a Police spy, ridiculed, abused and 
finally turned out of the meeting with 
contumely. Eventually Nazar Ali carried 
the entire meeting with him in a resolution 
that they w^ere to march in a body, fiist 
to Ohaura Police Station, to ask the Sub- 
Inspector why he had beaten two volun- 
teers, and thence to Mundera bazaar to 
stop the sale of intoxicants, of meat and of 
fish. These objects w’-ere to be pursued un- 
flinchingly and carried through in the 
teeth of any opposition that might be en- 
countered. No one was to start on the ex- 
pedition who was not prepared to venture 
his life on the hazard. When challenged 
to do so by Nazar Ali, all those present 
bound themselves by oaths to x^^rsevere 
to the end. Anyone who turned back after 
setting forth with the rest was to be con- 
sidered, if a Hindu, to have eaten cow’s 
flesh, if a Musalman, the flesh of swine. 
What may be a coarse variant of the oath, 
but is more likely to be a description of 
any defaulter, is mentioned by Sikhari 
as particularly applicable to anyone ‘‘who 
should retreat from before the bullets at 
the ihanay The assembly was a large 
one and it is easily conceivable that more 
than one form of oath was used. The 
coarser one, be it oath or description, was 
abhorrent in its terms and might well 
appeal more particularly to those elements 
in the crowd, drawn from the lowest 
strata of society, which are abundantly 
represented in the list of appellants before 
us. 

On all the points hitherto set forth the 
evidence as to the proceeding at this 
Dumri Sabha is clear, consistent and over- 
whelming. There remains, however, one 
detail which calls for separate consideration. 
When Sikhari made his first statement be- 
fore a Magistrate on the 16th of March 1922, 
he said, speaking of a late stage of the 
meeting “In the meantime two Muham- 
madans, one of whom was wearing spectacles, 
came there. I do not know where they 
lived. They took out a piece of paper and 
began to read it. Then they began to sing. 
In this song filenames of Muhammad Ali 
and Shaukat Ali were uttered, again and 
again, and it was about their imprison- 
ment. After singing the song they went 
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away to the west. Then we got up and pass- 
ing along the raised borders of the fields 
reached the road.’' Jn his evidence at the 
trial, after speaking of the ejection of Pandit 
Jagdt Narayaii from the meeting and the 
departure of Rai Shankar Dayah-it is 
curious to note that he ignores Bhawani 
Prasad altogether — Sikhari goes on to state 
— “Two other men came, one wearing green 
glasses who was of my stature, but older, 
about 32, who from his words appeared to 
be a Musalman; the other was younger than 
I — I cannot say w^hether he was a Hindu or 
a Musalman. The man with glasses began 
to read from a slip of paper singing ‘we are 
going for two years each ’ We understood 
going to jail. Then Nazar Ali stood and 
publicly administered an oath.” 

On the 13th of March 1922, the accused 
Bliagwan Ahir made a statement before a 
Magistrate, which contains the following 
passage: — “Then two Muhammadans weari ng 
spectacles came there. They began to sing 
a song describing the deeds of Shaukat 
Ali and Muhammad Ali. On hearing the 
song all became angry and said, “Come, we 
will all go to the thanaT 

Four days later the accused Mahabir, son 
of Lalsa Saithwar, in a statement similarly 
recorded, told the Magistrate: — “Two Musal- 
mans came there. One of them was wear- 
ing spectacles and the other had a beard. 
They came there and began to sing. After 
this all the volunteers, who were about 
three thousand, got up and started from 
there crying out, Mahatma Gandhi ki jai'' 

The accused Raghubir, son of Jaddu, is 
a sunar by caste a man of higher social 
position than the bulk of the accused. On 
the 4th of March 1922, he told a Manistralo 
as follows: — “Lectures were delivered. 
There was a Babu who in his lecture said 
that W3 should not go either to Mundera 
bazaar nor to the Police Station. If we 
went in a body there would be a riot. But 
no one listened to him. A Miyan, whose 
name and residence I do not know, deliver- 
ed a lecture and asked his hearers whether 
they were ready to die. They replied that 
they were ready. Then all started from 
there.” 

It would be quite possible for us on the 
evidence which we have already reviewed, 
to record our finding as to the nature of the 
agreement come to by the volunteers as- 
sembled at Dumri Khurd and whether that 
agreement did or did not amount to a 
criminal conspiracy. We think it batter, 
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however, to proceed with the narrative of 
events. The evidence as to what the volun- 
teers agreed amongst themselves to do can- 
not be altogether dissociated from the evi- 
dence of what they actually did. We shall 
have to consider, in connection with certain 
statements made by the approvers Shikari 
and Thakur, if their testimony is or is 
not borne out by the subsequent conduct 
of the volunteers. 

Up to a certain point there is no room 
for controversy as to the course of events. 
When the volunteers left the threshing-floor 
at Dumri, they made their way along the 
field boundaries to the broad unmetalled 
road which runs from Gorakhpur to Deoria, 
by going eastward along which they would 
come to the Chaura Police Station, rather 
less than two miles distant. On this road 
the men were got into some sort of rough 
formation. The services of drill-instructor 
Bhagvvan were requisitioned for this purpose. 
Flags which had been prepared beforehand 
were sent to the front and the crowd began to 
move under the guidance of their “officers,” 
who halted them and moved them on again 
by the sound of whistles. They were in an 
excited mood, continually raising trium- 
phant cries and acclamations. As a point 
roughly about half way to Chaura they came 
toBhopa bazaar, where a road branches 
off to the left that is to say in a northerly 
direction, towards a Railway crossing, be- 
yond which it leads directly to Mundera 
bazaar. This was the route which the crowd 
would have followed if they had not resolv- 
ed to visit Chaura Police Station before 
going to Mundera. At this point they were 
met by the witness Awadhii Tewari a servant 
of Babu Sant Bakhsh Singh, the proprie- 
tor of the Mundera bazaar. The evidence 
of this witness as to what he saw at Bhopa 
corroborates Sikhari. The approver says 
that by that time the crowd had swollen to 
a total of 2,501) or 3,001) men. Awadhu 
puts the number considerably higher, bub 
is probably exaggerating. He says the 
crowd came towards him carrying flags and 
raising triumphant cries. The leaders ap- 
peared to him to be the accused Nazar Ali 
and Shyam Sunder and the approver 
Sikhari. He gives an interesting and 
obviously genuine account of his conversa- 
tion with them, when he endeavoured to 
persuade them to turn back or to disperse. 
Nazar Ali spoke with great insolence and 
remarked in an ironical tone that he was 
going on to the Police Station to get a beat- 
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ing. He raised his flag and the crowd 
moved on, still crying out “Victory”. The 
witness hurried to the Police Station and 
told the Sub-Inspector what he had seen. In 
the meantime the crowd moved on as far 
as a building often referred to in the 'evi- 
dence as the factory of Lala Halwai. This 
brought them close to the Police Station 
enclosure which lies in an angle, where a 
short length of metalled road turns north- 
ward from the highway between Gorakhpur 
and Deoria and leads to a Railway crossing 
and the bazaar of Ohaura, beyond which it 
proceeds to Mundera bazaar. The Police 
Station enclosure extends practically from 
the Gorakhpur Deoria highway on the south 
to the Railway crossing and the lino of the 
Railway on the north side. The entrance 
to the Police Station is on the east, that is to 
say opening on to the short length of metal- 
led road leading northwards from the high- 
way to the level crossing. Opposite this 
entrance, and across the metalled road, were 
a few buildings, including the private 
quarters of the Sub-Inspector in charge of 
the Police Station. According to Sikhari 
the crowd Avas continuously increasing in 
numbers as the 3 " moved from Bliopa bazaar 
towards Ohaura. We unhesitatingly accept 
his evidence as proving that when the crowd 
came to a halt beyond Lala Halwai' s factory 
it was over 3,000 strong. Sikhari says “they 
were in ranks ■ ■ ' " ’ : the road on either 

side.” He ados ; — ' vV ueu we came to the 
factory we knew there was danger and that 
there was a guard with guns at the thana 
(Police Station). We were ready to sacrifice 
our lives We saw that the darogha(the Sub- 
Inspector in charge of the Police Station, 
7 . e., Gupfceshar Singh) was standing with 
Police and chaukidars. We supposed he 
was standing there to beat us. We went 
on because we considered ourselves to be 
in ' ’ numbers; and what could 

he uu lu u». Vv e ought perhaps to explain 
that the vernacular word used by the wit- 
ness, which had been translated “to beat,” 
is a woid of wide -ignificnuco. meaning 
also “to strike” ande'-crs ' lo mII " it would 
undoubtedly include striking with bullets 
or other missiles as well as the infliction of 
blows in hand-to-hand combat. 

To resume our narrative: at this point the 
witness Sardar Harcharan Singh came for- 
ward from the direction of the Police Sta- 
tion to meet the crowd. A conference took 
place between him and their leaders. He 
estimates the number of the crowd at three 
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to four thousand. Their leaders appeared 
to him to be Nazar Ali, Shyam Sunder, 
Sikhari and the unknown ascetic carrying 
a pair of tongs who has been referred to 
elsewhere. He found the crowd in a singular 
state of fierce excitement. He says their 
leaders addressed him in a tone which was 
anything but respectful. They told him 
plainly that they were resolved at all costs 
to go to the Chaura Police Station and thence 
through the Chaura bazaar, through the 
village of Bale, to Mundera bazaar. The 
witness persuaded them to wait while he 
went to speak with the Sub-Inspector. It 
must be remembered that the Police occupi- 
ed at this moment a position which was 
strategically sound. They were drawn up 
across the highway, the breadth of which 
would presumably be commanded by the 
muskets of the armed Police. These were 
the men on whom Sub-Inspector Gupteshar 
Singh would have to rely in the event of 
an encounter. The four or five men of the 
Civil Police whom he seems to have kept 
about him would scarcely count for any- 
thing as a fighting force. He had with him 
also, so far as we can gather, 40 or 50 
chaukidars or village watchmen, being in 
part men wliom he may have called in to 
the Police Station that morning in anticipa- 
tion of trouble, and in part men whose turn 
it was to go to the Police Station on that 
day to draw their pay. These men were 
eflicieutly enough armed for an encounter 
at close quarters with the brass-bound ?at/us 
of stout bamboo which formed part of their 
official equipment. They were, however, a 
mere collection of village watchmen, wholly 
unused to acting together in numbers. The 
records of dacoity cases in this Court afford 
abundant evidence of the slight reliance 
which can be placed upon an assemblage 
of village watchmen as a fighting force. 
On the other hand no one who examines 
this record can fail to realise something of 
the impression produced on the minds of 
those who saw the crowd at close quarters, 
not merely by their numbers but by the 
spirit which animated them. Bhawani 
Prasad after seeing them at Dumri advised 
the Sub-Inspector to bow his head to the 
storm and let the day go by. He evidently 
believed that successful opposition to the 
march of the volunteers was out of the 
question ; that it would be better to let 
them work their will, for that one day, in 
Mundera bazaar and to see what could be 
done subsequently in the way of re-estab- 
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lishing order. Sardar Harcharan Singh was 
deeply perturbed. We do not think that 
anything in his conduct bears out the im- 
putations of treachery and double-dealing 
which have been cast upon him. He return- 
ed to the Sub-Inspector, after his interview 
with the leaders of the volunteers, with the 
conviction plainly on his mind that there 
was no stopping these men if they moved 
forward, as they were evidently determined 
to do. We take it that there was percepti- 
ble in the spirit of this crowd that sort of 
magnetic force which the ancient Greeks 
ascribed to supernatural influence, and 
which has often been noted as emanating 
from an army destined to be victorious in 
an impending encounter. Psychologically 
it has its basis in the recognition on the 
part of each member of the force that those 
around him are animated by the same reso- 
lution which he feels in himself ; he knows 
that if he elects to go forward, he will not 
go forward alone, tiardar Harcharan Singh 
believed, that he could exercise sufficient 
influence over the crowd and its leaders to 
ensure their marching, peacefully and with- 
out disorder, past the Police Station, if they 
were allowed to proceed in this way towards 
their destination at Mundera bazaar. He 
apparently received some assurance to 
this effect from the leaders. He says that, 
in communicating his views to the Sub- 
Inspector, he suggested that it would be 
easier “to deal with the crowd” after they 
had passed the Police Station. 

If Sub-Inspector, Gupteshar Singh had 
followed resolutely the plain dictates of 
duty, if he had continued to bar the road 
against the advance of the crowd and had 
offered them a reasonable time in which to 
disperse, under threat of opening fire in the 
event of their refusal, his chances would 
have depended on the possible intimidating 
effect of two or three volleys delivered at 
close quarters into the crowd massed along 
highway and “over-flowing.” as Shikari 
says, “the road on either side.” If the 
crowd broke in panic, the miscellaneous 
force of chatikidars might have been useful 
enough in completing their dispersal, and 
possibly in arresting their leaders. If the 
resolution of the crowd held firm, wa very 
much doubt whether, with the force and 
with the weapons at his disposal, Sub- 
Inapector Gupteshar Singh could have 
prevented the dispersal of his force by 
sheer weight of numbers, their isolation 
ai^d subsequent massacre* 
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The matter was not put to the teat. Thd 
unfortunate Sub-Inspector is not to be 
blamed, or at any rate to be severely blam- 
ed, if his resolution gave away. He had to 
consider, not only the chances of an actual 
confiict, but the subsequent justification of 
his own action against the flood of adverse 
criticism which would undoubtedly have 
been let loose upon him. He accepted the 
advice of Sardar Harcharan Singh, with- 
drew his force from across the highway 
and fell back within the Police enclosure. 
From that moment he and those with him 
were doomed. The crowd so far kept their 
express or implied compact with Sard ir. 
Harcharan Singh, that they moved in more 
or less orderly formation along the highway 
to the south of the Police Station and, 
turning to their left, began to file pAst the 
thayia gate towards the Railway crossing; 
and on beyond into the Chaura bazaar. 
From this point we have to deal with 
evidence about which there has been some 
controversy. We think it useless to enter 
upon a detailed analysis of all the items of 
evidence upon which our conclusions are 
founded. Certain matters of detail must 
remain in doubt ; but as to the main course 
of events we believe it possible to formulate 
conclusions quite sufficient for the deter- 
mination of all the issues set before us. 

It must be remembered that, when Nazar 
Ali and Lai Muhammad called the volun- 
teers together, they had not done so merely 
in order to carry out their previous threats 
against the vendors of intoxicants, of meat 
and of fish in the Mundera bazaar. They 
had got together their men on the under- 
standing that they were to go to Chaura 
Police Station and have it out 'with the 
Sub-Inspector about the matter of the 
beating of the volunteers. We know that 
highly exaggerated statements had been 
put about on this subject. Accordingly, 
while numbers of the crowd were continu- 
ing on their way towards the Railway, cross- 
ing and Mundera bazaar, some of their 
leaders, with a considerable body of follow- 
ers, came to a halt in front of the open 
gate of the Police Station and demanded to 
see the Sub-Inspector. Matters about which 
there has been considerable controversy 
are the numbers of the men who thus came 
to a halt and the question whether, as the 
movement of the crowd continued, there 
was ever at any moment a perceptible 
interval of space between the group which 
was b£^lted in front of the Police Station and 
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the rest of the crowd. It cannot appear 
surprising to any one who endeavours to 
form a mental picture of the scene that 
the available evidence on question of 
this sort should be conflicting. We are 
prepared to believe that the number of 
tlidse who definitely halted in front of the 
thana gate, to have it out with the Sub- 
Inspector, did not exceed three hundred. 
Events moved rapidly : a crowd of three to 
fdur thousand men cannot get along very 
fajst by a narrow street and over a Kailway 
crossing; we very much doubt whether 
ttiere was at any moment a clear interval of 
8iJ)ace between those who were still moving 
oiji northwards and those, who, whether of 
s<at purpose or out of mere curiosity, linger- 
ed! about the eastern front of the Police 
8 tation. The evidence satisfies us that the 
demand for an explanation in the matter of 
title beating of a volunteer, or of volunteers, 
w^as made in insolent and over-bearing tones 
atid that Sub-Inspector, Gupteshar Singh 
u^'lhered to the policy which he had adopted 
^ y speaking the crowd fair. He told them 
ja*at the man whom he had beaten (the 
of icused Bhagwan) was not a brother of 
wiieirs; that he was a Government pension- 
i and might, therefore, fairly be regard- 
coil as subject to his (the Sub-Inspector’s) 
Thathority. There are statements here and 
liriere on the record which attribute to the 
racub-Inspector words and expressions of 
?eUore abject apology. Whatever he said, 
'Jhiis remarks were received by the crowd, 
reot merely with satisfaction, but with 
insolent and .mocking triumph. Numbers 
o.f witnesses depose to a coarse jest which 
p assed from mouth to mouth in the crowd, 
nb doubt wdth slight variations of form, 
ascribing abject terror to the Sub-Inspector 
plersonally, to the Police generally and 
even to that abstract entity referred to 
ate “the Government.” Along with this 
cWe a derisive clapping of hands, similar 
t(i) that which had driven Pandit Jagat 
ISj'arayan from the assembly at Dumri. 
Some of the crowd which had halted by 
the Police Station gate began to move 
northwards, but we are quite satisfied that 
the gateway was still beset by numbers of 
the crowd when the patience of the much 
tried Sub-Inspector gave way. The man 
is. dead, and we shall never know with 
ce;rtainty what was passing in his mind. 
We can well believe that he was roused to 
ai\ger by the taunts of the crowd, tlieir 
course jest and their derisive hand-clapping. 


It is quite conceivable, however, that it 
was precisely these taunts which brought 
home to him the disadvantages of the 
position into which he had allowed himself 
to drift. After all, the armed guard had 
been sent out, not to defend him personally, 
but in order that he might use it to pro- 
tect the licensed vendors and other shop- 
keepers of the Mundera bazaar against 
terrorism and mob violence. The organised 
crowd of volunteers was now moving steadily 
on towards Mundera, while the Sub- 
Inspector himself was practically blockaded 
inside his own Police Station by the 
crowd which still hung about the gateway. 
If the volunteers achieved their threatened 
purpose in Mundera that day, and still 
more in the not improbable event of the 
baser elements of the crowd getting out of 
hand there and plundering shops or the like 
he would have to answer to his superiors 
for the remissness by which he had allowed 
these things to happen. He may well 
have felt, and we think that in all human 
probability he did feel, that the first and 
most urgent duty incumbent upon him at 
that moment was to recover his own free- 
dom of action by clearing the road immedi- 
ately in front of the Police Station. He 
ordered a number of ckaukidars forward 
for this purpose. As might be expected, 
the evidence regard in tr the brief and 
confused scene which followed is somewhat 
conflicting. The crowd, undoubtedly, scat- 
tered before the advance of the chaukidars* 
there are witnesses who speak of them as 
running in different directions. In the 
main, however, the natural tendency of the 
crowd would be to press northward towards 
the Railway crossing, that is in the direc- 
tion of their own re-inforcements. Hence 
we have some of the witnessess who speak 
of the ckaukidars as driving the crowd to- 
wards the Railway crossing, which would in 
itself be a futile thing for the Police to 
have done. What precise degree of viol- 
ence was used by the ckaukidars it is 
impossible to determine. Sardar Harcharau 
Singh, who was in as good a position to 
observe what happened as any other witness 
will not admit that the ckaukidars actual- 
ly struck any one: he describes them as 
thumping the ends of their lathis on the 
ground, which is a well-known and fre- 
quently adopted method of breaking up 
or moving on, a crowd by threatening them’ 
with painful, but not serious, injury to 
their feet. There is no doubt a good deal - 
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of evidence to the effect that some of the 
chaukidars “beat” some of the volunteers, 
and we are prepared to take it that blows 
were struck. What seems to us the one cru- 
cial fact which stands outin plain relief from 
the evidence is that the crowd generally, 
and more particularly the volunteers who 
constituted the back^bone of the crowd and 
the leaders of those volunteers, were pre- 
pared beforehand for just such aeon ringen- 
cy. As the cry was passed along that the 
chaukidars were beating the volunteers, 
whistles were sounded and, upon this pre- 
concerted signal, the whole crowd swung 
back upon the Police Station. The men 
spread themselves out along the Eailway 
line, arming themselves with kankur and 
brick-bats from the ballast, which missiles 
were also carried down towards the eastern 
front of the Police Station. A steady hail 
of missiles began to overwhelm the scanty 
Police force, already disorganised and 
manoeuvred into an untenable position. 
The firing of the first volley in the air was 
met by aery that *^Mahatmaji Gandhi' was 
working miraculously in favour of the volun- 
teers and was turning the bullets to water. 
We have plenty of evidence on this record 
as to the wide-spread belief in this gentle- 
man’s miraculous powers. We have no 
doubt that such a cry was raised and that 
it put the finishing touch to the resolution 
of the mob. When the Police began to fire in 
earnest, and two of the rioters had been shot 
down and others wounded, the only result 
was to inflame this resolution into fury. 
What followed has been already told. 

In the light of these events we must 
now go back to the question, what was it 
that the volunteers assembled at Durari 
agreed to do ? The case laid before us by 
the defence may be fairly summed up as 
follows. The agreement, undoubtedly, was 
that the volunteers should go first to 
Chaura Police Station and thence to the 
Mundera bazaar. At the former place they 
were to submit to Sub-Inspector, Gupteshar 
Singh a sober and dignified remonstrance 
against his illegal conduct in n— 
individual volunteers. They were to offer 
themselves to him for arrest in a body, if 
he was prepared to act upon the view that 
under the order of Government every en- 
rolled volunteer was ipso facto liable to 
arrest and prosecution. When this piece 
of business was satisfactorily settled, they 
were to move on to Mundera bazaar and 
there, by peaceful persuation exercised to- 


wards the licensed vendors of intoxicating 
liquor and drugs, and towards any persons 
whom they might find attempting to pur- 
chase the same, put a stop to the public 
sale of these harmful intoxicants. They 
were at the same time to stop the sale of 
meat and of fish, either absolutety or un- 
less the vendors submitted to the sweeping 
reduction in price of which we have already 
spoken. As a matter of fact this latter 
alternative cannot be seriously considered. 
Everyone must have known that meat and 
fish would not be sold at the price suggest- 
ed by the volunteers and the idea of obtain- 
ing meat and fish at reduced prices had 
by this time been wholly superseded by the 
idea of punishing the vendors of these com- 
modities in Mundera bazaar for their con- 
tumacy by closing their shops alt9gether. 
All the evidence on the point is simply and 
plainly to the effect that the volunteers were 
to stop the sale of meat and of fish. 

On this the first comment we have to. 
make is, that the very idea of a body of»- 
3,000 men or more controlling the shops^ 
in the Mundera bazaar by means of peace-f 
ful persuasion is on the face of it almost^ 
grotesque. Whatever may be said in de-^ 
fence of peaceful picketting, when under-t 
taken in the market of a large town by in-^ 
dividuals, or by small groups of earnest^ 
and enthusiastic men or women, has no- 
application whatever to the proposed flood- 
ing of a small bazaar like Mundera by aF 
body of men whose mere presence there- 
would put a stop to all business which? 
could only be carried on with their consent^ 
and indeed with their active assistance! 
Secondly we cannot deal with the questioii 
of the object of the volunteers in moving 
on Mundera bazaar without taking into con-' 
sideration the events of the previous Wed- 
nesday. The expedition of Saturday, Feb- 
ruary 4th, was in plain fulfilment of the 
threats which had been used by Nazar Ali 
and other leaders of the volunteers on the 
previous market day. So far as this part of 
the case is concerned, we have no doubt 
that the agreement come to at Damri to 
stop the sale of intoxicants, of meat and of 
fish in the Mundera bazaar was, under the 
circumstances, an agreement to commit an 
offence punishable with rigorous imprison- 
ment for two years at leait, namsly, tha 
offence of criminal intimidation under 
s. 506, Indian Penal Code. 

As regards the visit to Ohaura Police 
Station, it may perhaps be necessary to disr-^ ' 
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tingtlish between the intention of those 
who organised the movement and the pur- 
pose of the great mass of the crowd who 
gave their adhesion to the same. Lai 
Muhammad, Nazar Ali and those who were 
with them had used very exaggerated 
versions of the Sub-Inspector’s violence to- 
wards the Volunteers in order to get to- 
gather the largest possible gathering of 
their supporters. They were taking them 
to Chaura for the avowed purpose of ask- 
ing the Sub-Inspector why he beat volun- 
teers. To the minds of the great majority 
of the crowd this expression, we have no 
doubt, carried very much the same signifi- 
cance as that conveyed by the correspond- 
ing English phrase in the historic rhyme, 
which tells how the Cornish men proposed 
“to know the reason why” Bishop Trilawny 
was being prosecuted by King James II. 
At the same time the purpose actually up- 
permost in the minds of those who organ- 
ised this demonstration was to overawe 
the Police at Chaura into quiescence, be- 
fore the crowd moved on the Mundera 
bazaar, in order that^they might be certain 
of being able to work their will there 
without interference. 

Prom every point of view the agreement 
come to amounted to criminal conspiracy. 
There has been much criticism before us, 
directed against the drafting of the conspi- 
racy charge, and that criticism is not alto- 
gether without foundation. As we read the 
charge, the illegal acts which the accused 
are alleged to have agreed amongst them- 
selves todb fall under two distinct heads: — 

(а) to overawe the Police by force or show 
of force, 

(б) to beat the Police, in consequence of 
what the Sub-Inspector and his subordinates 
had previously done at Mundera on the 1st 
of February. 

The second part of the charge, as thus 
stated, is not sustainable, if only for the 
reason that when Sub-Inspector, Gupteshar 
Singh caned the accused, Bhagwan Ahir^ he 
was not acting in the discharge of his duty. 
The first part of the charge is, in our opin- 
ion, borne out by the evidence. We have 
also expressed our opinion that the 
agreement come to as to what was to be 
done by the crowd when they reached Mun- 
dera amounted to criminal conspiracy, al- 
though that is not expressly set forth in 
the charge. As a matter of fact, although 
we are prepared technically to affirm the 
Convictions recorded under s. 120-B, Indian 
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Penal Code, except wffiere we have arrived 
at the conclusion that in the case of a par- 
ticular appellant the evidence is insufficient 
to support any of the charges, Uhe question 
is to our minds one of little more than aca- 
demic importance. What we really have to 
determine is whether Sub-Inspector Gup- 
teshar Singh was warranted by law in the 
action which he took that afternoon at 
Chaura Police Station, and what was the 
common object of the crowd there assembled 
at least from the moment when they began 
to discharge volleys of missiles against the 
Police. 

On the first point we have in substance 
already expressed our opinion. A statement 
has been made in evidence that, before call- 
ing upon the chaukidars to disperse the 
assembly in front of the thana gate, Sub- 
Inspector, Gupteshar Singh made some at- 
tempt to issue a formal command directing 
the assembly to disperse. It is likely enough 
that the unfortunate Sub-Inspector did try to 
strengthen his own position by formal com- 
pliance with the provisions of s. 127, Cr. P.C. 
It would have been no more than a formal 
compliance at most, and the evidence on 
point is not particularly convincing. We 
are, however, abundantly satisfied that, 
from the moment the crowd of volunteers 
left Dumri Khurd, right up to the time 
when they began to file past the gate of 
Chaura Police Station, they not merely 
constituted an unlawful assembly, but w^ere 
conducting themselves throughout in such 
a manner as to show the firmest possible 
determination not to disperse if called upon 
to do so. The Sub-Inspector was, therefore, 
abundantly justified, under section 128, 
Cr. P. C , in attempting the dispersal of the 
crowd at the moment when he did so. If 
he failed in his duty at all, it was in not 
having done so sometime before. Argu- 
ments which have been addressed to us at 
the hearing of this appeal only serve to 
suggest the storm of criticism which the Sub- 
Inspector would have provoked if he had 
resolutely done his duty, as we conceive it, 
by barring the further advance of the crowd 
before they reached the southern boundary 
of the Police Station. In this connection 
we are bouiid to note the great stress laid 
in argument before us on the fact that the 
volunteers set forth on this expedition were, 
generally speaking, unarmed. We agree 
that the evidence justifies the conclusion 
that they did so, though we are not prepared 
to say that numbers of those who joined the 
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crowd on the march were similarly unarm- 
ed It may be matter for consideration 
also how far the flags mounted on 
staffs, carried in front of the crowd, were 
capable at need of being used as weapons. 
We do think, however, that those responsi- 
ble for organising this movement did intend 
that the volunteers should advance on the 
Police Station without weapons and that, in 
the main, they succeeded in carrying out 
this purpose. This finding in no way con- 
flicts with the findings we have recorded 
as to the unlawful character of the assem- 
bly. The crowd was formidable enough, 
without carrying weapons, to have over- 
whelmed any resistance offered hy the small 
Police force, provided only they showed 
sufficient courage and resolution. If their 
resolution had failed them and they had 
scattered, after suffering a number of 
casualties from the muskets of the Police, 
the fact that they carried no weapons 
would no doubt have been used to support 
a- story of the wanton massacre of peaceful 
demonstrators by the agents of a ruthless 
Government. 

The immediate objectof the assembly as 
it reached the Police Station was to threaten 
and to obstruct Sub-Inspector, Gupteshar 
Singh and the Policemen with him in the 
discharge of their duty, an offence punish- 
able under s. 152, Indian Penal Code, an 
object sufficient in itself, and apart from 
any of the other clauses of s. 141 of the same 
Code, to bring the matter within the 
purview of the third clause of the said 
section. We have, however, already in- 
dicated our opinion that a further and more 
dangerous purpose lurked behind. Shikari 
stated in his evidence that the resolution 
come to at Dumri was that, after asking the 
Sub-Inspector why he had beaten volun- 
teers, they should beat him if his answer 
was unsatisfactory. The approver Thakur 
stated that the agreement they had come 
to was that if he (the Sub-Inspector) “beat 
118 we should beat him.” We are asked to 
disbelieve these statements on the strength 
of various arguments based, in part, upon 
a comparison of the evidence given by the 
approvers at the Sessions trial witii previous 
statements which they had maae in the 
Magistrate’s Court, or elsewhere. This 
evidence, however, and particularly Thakur’s 
version of the scheme as it presented itself 
to the mindsof the volunteers, fits in too well 
with what actually occurred at Chaura for 
US to feel any doubt that these controverted 
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statements are substantially true. The 
instructions which had come down to the 
volunteers from their superiors, by what 
channel we do not know, w^ere that they 
were not to be the first to use violence ; 
but that, if the Police used force, they were 
to be at liberty to retaliate in such manner 
as they might consider best and most 
effective. The evidence as a whole leaves 
no doubt whatever in our minds on this 
point. We know also that the objects which 
the volunteers had set before them for 
accomplishment, at Chaura first, and after- 
wards at Mundera, were such as must sooner 
or later provoke the most long suffering of 
Police Officers to the forcible use of 
his lawful authority against the lawdess 
crowd. 

An intention to assault the Police in 
certain eventualities was, therefore, part of 
the common object of the whole assembly 
of volunteers from the time they left 
Dumri. From the moment the whistles 
sounded and the crowd turned back and 
commenced their organised, and, to the 
extent which we have indicated, their 
premeditated, attack on the Police Station, 
the object of every member of the crowd 
was unquestionably to cause the utmost 
hurt in his power to any Policeman on whom 
he could succeed in laying hands. After 
the first effective volley had been fired, and 
when the crowd continued their attack and 
pressed it home in face of the casualties 
they had suffered, their object was, beyond 
possibility of doubt or contradiction, to do 
simply what they did, namely, to take life, 
in revenge for life. The crowd which 
stormed the Police Station and massacred 
the Policemen and chaukidars was the same 
crowd which had commenced the attack 
with volleys of missiles. The charge drawn 
up under s. 302/149, Indian Penal Code, is 
fully established as against any one of the 
accused persons ‘who is proved by evidence 
to have continued an active participant in 
the riot after the moment when kankar 
began to be thrown, unless and until it can 
be inferred from credible evidence that he 
separated himself from the rest before the 
offence of murder had been committed by 
any one of them. 

Passing on to consider the cases of 
individual appellants, we find it convenient 
to depart from the alphabetical order 
followed by the learned Sessions Judge. 
Up to certain point at any rate, it appears 
to us that we are able to obtain a clearej 
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and more logical view of the effect of the of an accomplice, before it will accept that 
evidence as a whole by grouping the evidence as sufficient proof of the guilt of 
accused persons logetlior, as far as possible, a particular accused. In certain instances 
under the head of the villages in which the learned Sessions Judge has himself 
they reside. The prosecution believed that found reason to suspect that Shikari may 
they had evidence in their possession to have stretched a point against particular 
support the conclusion that contingents of neighbours of his, for the sake of gratify- 
volunteers from no less than sixty villages, ing an antecedent grudge. Apart from 
situated within a radius of fifteen miles or this, the man was obviously under a con- 
so from Ohaura Police Station, took part in siderable temptation to introduce into his 
the final encounter with the Police. The story the names of any of his own fellow 
list of appellants now before us contains villagers against whom he believed that the 
representatives from a large proportion of Investigating Police Officers were entertain- 
these villages; but considerable groups ing serious suspicions. His failure to do so 
come from each of five or six particular might, according to the mentality of a per- 
localities which have consequently assumed son of his class, endanger his own pardon 
a special importance in the history of the by creating a suspicion in the minds of 
case. We propose to take up these groups the Police that he was endeavouring to 
first. shield neighbours of his own about whose 

We begin with the village of Dumri doings he could not well profess ignorance. 
Khurd, which was the rendezvous of the We have made these general remarks 
volunteers and from which the nucleus of because, upon a review^ of the entire evi- 
1,000 to 1,500 men set forth on their expedi- dence against the Dumri men and a further 
tion to Ohaura Police Station and Mundera sifting of that evidence, we have come 
bazaar. The learned Sessions Judge had to the conclusion that the doubts enter- 
before him no fewer than 31 accused per- tained by the learned Sessions Judge 
eons from this village. He found the regarding the adequacy of the corrobora- 
evidence against six of them insufficient to tion forthcoming against six of the&e 
warrant a conviction — a fact which in itself men should have been extended to a con-* 
suggests to our minds that the prosecution siderably larger number, 
net had been spread a libde too widely, so We have now to consider the appropriate 
far as this village is concerned. One feature sentence to pass on each of those appellants 
common to practically all the accused from in respect of whom we have affirmed the 
this village is that they are implicated in conviction on the capital charge, namely, 
the evidence given by the approver 8hikari. that under s. 302/149 of the Indian 
The circumstances under which this man Penal OPde. The law allows us a certain 
made his appearance in the witness-box discretion. We are empowered to confirdi 
are sufficiently set forth in the judgment the sentence of death in each case which 
under appeal. He proved himself an has been passed by the Trial Court ; or we 
intelligent and even plausible witness. His can set aside that sentence and substitute 
statement, as we have been taken through for it one of transportation for life. The 
it, reads convincingly. We have no hesita- exercise of this discretion is subject to the 
tion in agreeing with the learned Sessions sameconditionby which the learned Sessions 
Judge that Shikari did take that part in the Judge felt himself to be bound. In every 
events referred to in his evidence which he case of a conviction on a charge of murder 
ascribed to himself , possibly even a some- the law regards sentence of death as the 
what more prominent part. In the main, normal and appropriate punishment, 
as we have already stated, we are satisfied Where the Court sees fit to pass the lesser 
that the witness had made up his mind to sentence of transportation for life it must 
earn his pardon honestly, by making a record its reasons for so doing, 
clean breast of the facts so far as known to We do not, however, agree with the 
him. At theBame time we are entirely in learned Sessions Judge that it is impossible 
agreement with the principle which the to formulate such reasons in respect of any 
learned Sessions Judge has himself laid of the appellants in this case whose con- 
down, that this is not a case in which the viction on the capital charge we have affirm- 
Gourt would think of departing frorh the ed. We do not think it expedient to say 
general rule of practice which requires too much on this point, for we, in no way, 
some reliable corroboration of the evidence desire to extenuate the savage nature of the 
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crime or to come forward as apologists 
for the lawlessness of the crowd. We take 
account nevertheless of the fact that this 
crime grew out of a political agitation. 
The appellants are in the main ignorant 
peasants ; the great majority of them were 
drawn into the business by misrepresenta- 
tions of fact and preposterous promises con- 
cerning the millennium of ''Swaraj,'' the 
arrival of which was to be forwarded by 
courage and resolution on their part. Some 
indeed were apparently influenced by the 
belief that Mr. Gandhi was a worker of 
miracles. We cannot take leave of the case 
without an uneasy feeling that there are in- 
dividuals at large at this moment, men who 
Have not even been put on their trial in con- 
nection wflth this affair, whose moral res- 
ponsibility for what took place at Chaura 
Police Station on the afternoon of February 
4th, 1925, is at least equal to that which 
rests upon such men as hazar Ali and Lai 
Muhammad, who acted as leaders openly, in 
the light of day, and at least placed their 
own lives on the hazard along with the 
rest. 

These are sufficient reasons, in our opinion, 
to warrant the course we propose to take. 
We reserve the supreme penalty of the law 
for the ringleaders and for those against 
whom we find specific acts proved by the 
evidence such as would have bound us to 
convict them on a charge of murder, apart 
from the special provisions of s. 149 of the 
Indian Penal Code. As to these we find 
Nothing which can in our view warrant any 
other sentence than that of death. Against 
the remainder we pass the only other sen- 
tence permissible to us by law', that of 
transportation for life 

We propose to go a step further than this. 
In respect of a considerable number of the 
men whom we are sentencing to tran- 
sportation for life w'e have formed the opin- 
ion that their cases are fit to be considered 
With a view to the exercise of the clemency 
of the Grown. ‘ , 

J|c ;|t He *|( Ik 

N. H. Sentence confirmed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

MlfcCELLiiNEOUS PETITION No 61 OF 1925. 

November 3, 1925. 

Present: — Mr. Findlay, Officiating J. C. 

VISHWANATH PRASAD PANDE— 
Applicant 
versus 

EMPEROR-Non-Appucant. 

Criminal Procedure Code {Act V of 1898) , s 526-^ 
Transfer of criminal case — Expression of opinion ly 
Magistrate in another case about guilt of accused. 

Q’he fact that a Magistrate has expi eased in another 
criminal case a distinct opinion about the gmlt of 
the accused is a reasonable ground for the apprehen- 
sion that he may not have a fair and impartial trial 
before the Magistrate and is, therefore, a good giound 
for transferring the case from his file. [p. 163, col. 1.] 

Application for transfer of Miscellaneous 
Criminal Case No. 41 of 1925 under s. 110 
the Cr. P. C. pending before the Sub-Divi- 
sional Magistrate, Bhandara, to the file of 
some other Magistrate. 

Mr. jD. T. Mangalmoorti, for the Appli- 
cant. 

Mr. G. P. Dick, for the Crown. 

JUDGMENT*-“The present applicant 
desires a transfer of Miscellaneous Criminal 
Case No. 41 of 1925 pending against him 
.under s. 110 of the Cr. P. C., from the 
Court of Mr. G.L.Mukerji, First Class, Magis- 
trate, Bhandara. The only ground in the 
transfer application, which seems tome to re- 
quire serious notice, is the fact tbatin Miscel- 
laneous Criminal Case No. 18 of 1925 against 
Lochan and Chunhadia under the same 
s. (110) of the Cr. P. C. the same Magistrate 
expressed a distinct opinion at the end of 
his order that the present applicant was 
abetting the actions of these tw^o men 
who are his servants. 

It is urged that on this ground the ap- 
plicant has reasonable cause of apprehen- 
sion, that he will not meet with a fair or, 
impartial trial. While I am far from sup- 
posing that the Magistrate would be likely 
to be unfair or non-impartial towards the 
present applicant, it is in the circumstances 
of this case, impossible, if one takes the 
point of view of the applicant, to hold 
that there is not reasonable ground for an 
apprehension of the kind he says he 
entertains. 

The learned Standing Counsel on behalf 
of the Crown, in opposing the lu [‘liras i^:ii 
has relied on the decisions in Rajam Kanta 
Duita V. Emperor (1) and Emperor v. Ear* 

(1) 3 lad. Cr 8. 68; 36 C. C04; 10 Cr. L* J. 244, 
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gobind (2). The former decision so far as 
any general principle can be extracted 
from it, merely lays down that, in apply- 
ing the doctrine of reasonable apprehen- 
sion in the mind of an applicant like the 
present one, regard must be had to the 
circumstances of each particular case. The 
second decision is somewhat different. 
There two cross-cases arising out of a riot 
were pending in a single Magistrate’s Court. 
Tudball, J., did not find it necessary to 
order the transfer of the second case, al- 
though the Magistrate had expressed an 
opinion in the previous case that the 
applicants in the second case were the ag- 
gressors. The learned Justice merely point- 
ed out that it would be the duty of the 
Magistrate to act simply and solely on the 
evidence which was laid before him in the 
course of the second trial. A decision 
somewhat to the contrary effect is to be 
found in the case Rangasami Goundan v. 
Emperor (3). 

Now, in the present instance, the fact 
remains that the Magistrate has, possibly 
quite rightly, expressed a distinct opinion 
in his order of 5th August 1925 that the 
present applicant was guilty of abetting 
Lochan and Ohunbadia, his two servants, 
concerned therein. This seems to afford 
ample ground for a reasonable apprehen- 
sion of the kind alluded to in s. 526 of the 
Cr. P. 0., and it would appear to me also 
that, even from the point of view of the 
Crown itself, it is highly desirable that 
the present case should be disposed of by 
a Court in which there could not be the 
slightest ground for any allegation that 
there was any tinge of conscious or un- 
conscious bias on the part of the Magis- 
trate concerned. For these reasons, there- 
fore, I order Miscellaneous Criminal Case 
No. 41 of 1925 to be transferred from the 
Gourtof Mr. Mukerji, First Class Magistrate, 
Bhandara, to the Court of the District 
Magistrate, Bhandara, or to the Court of 
such other First Class Magistrate in the 
District as he may appoint to dispose of it. 

M. H. Case transferred. 

(2) 12 Ind. Cas. 652; 33 A. 583; 12 Cr. L J. 564. 

(3) 30 M. 233; 2 M. L. T. 82; 5 Cr. L. J. 290. 
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LAHORE HIGH COURT. 

Criminal Revision No. 590 of 1925. 

June 5, 1925. 

Present.— Mr. Justice Abdul Raoof. 

ABDUL QADIR — Petitioner 
versus 

E MPE RO R — Respondent. 

Practice — Dispute of Civil nature — Criminal pro^ 
ccedi7ig3. 

Parties should not be encouraged to resort to the 
Orimiiial Courts in cases in which the point at issue 
between them is one which can more properly be 
decided by a Civil Court. In each case, however, it 
must be seen whether the issue as to title is raised 
bona fide or mala fide [p 164, col. L] 

Criminal revision against an order of 
the Magistrate, Ferozepore. 

Lala Fakir' Chand, for the Petitioner. 

Messrs. Abdul Aziz Sind Ata Jelani Khan^ 
for the Respondent. 

JUDGMENT. —This petition for 
revision is the result of a dispute between 
the Municipal Committee of Zira and the 
petitioner with regard to a pond around 
which are certain number of trees. It was 
reported to the Municipality that some of 
those trees had dried up. Thereupon the 
Municipal Committee resolved to sell the 
timber of those trees. A notice was issued 
to the public inviting them to attend the 
sale which was to take place on the 18th 
of February 1925, at iO a. m. The peti- 
tioner claims to he one of the proprietors 
of the pond and of the trees standing 
around that pond. He also claims that 
he has purchased the shares of some of 
the other co-proprietors under four sale- 
deeds. He asserted his right of owner- 
ship by openly cutting certain trees on the 
date and at the hour fixed for the sale by 
the Municipal Committee. Thereupon the 
Committee decided to prosecute the pe- 
titioner in the Criminal Court for the 
offence of theft. A certain amount of evi- 
dence was taken and the Magistrate framed 
a charge charging the petitioner of the 
offence of theft under s. 379, Indian Penal 
Code. Against the order framing the 
charge the present petition for revision 
has been preferred and it has been contend- 
ed chiefly with reference to the ruling in^ 
Emperor v. Bishan Das (1) that the dispute 
between the parties being of a civil natWe 
the Magistrate ought not to have framed the 
charge of theft against the petitioner ind 
ought to have directed the parties td go 

(1) Sind. Cas. 1161; 33 P. R. 1910 Cr.; S7 P L/*. 
1911; 12 Cr, L. J. 50. 
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to the Civil Court and seek a remedy there. 
The learned Judges who decided the case 
made some observations on this particular 
point, which is summed up in the head- 
note appended to the report of the case in 
the following words : — 

“That it is a very sound general 
principle and one to be observed by all 
Magistrates that parties should not be en- 
couraged to resort to the Criminal Courts 
in cases in which the point at issue be- 
tween them is one which can more appro- 
priately be decided by a Civil Court.'" 

This ruling has been followed in various 
other cases in this Province, see, for example, 
Khushi Ram v. Emperor (2) and Ijadha 
Shah V. ZamanAli (3). There is a later case 
also, namely, Shib Das v. Emperor (4), which 
also lays down a similar rule. Of course 
in each case it is to be seen whether the 
issue as to title is raised bona fide or mala 
fide. It is premature forme to decide at 
this stage whether the petitioner and his 
co-owners are the proprietors of this bond 
and the trees or the Municipal Committee 
exercises right of ownership over them. But 
from w^hat I have been able to see from 
the record I am not prepared to hold that 
the claim asserted by the petitioner is 
wholly without foundation. It is possible 
that he may not have a title which may be 
accepted in a Civil Court, but on the other 
hand it cannot be said in an off-hand manner 
that he was not exercising his right of 
ownership when he began to cut the trees 
on the date fixed by the Municipal Com- 
mittee for the sale of these trees. Having 
regard to all the ■ ::: circumstances 

of this case I think the Magistrate would 
have exercised a better descretion if he 
had followed the instructions contained 
in Emperor v. Bishen Das (1) I, therefore, 
accept the petition and quash the charge 
framed by the learned Magistrate. 

z. K. Appeal accepted, 

(2) 59 Ind. Cas. 654; 22 Cr. L. J. 142; 6 P. W. R. 
Im Cr.; 3 L. L. J. 99. 

(3) 84 lad. Gas 351; (1925) A. I. R. (L.) 289; 26 
Cr. lu. J. 287 

(4) 21 Ind Cas. 899; 3,35 P. L. R. 1913; 40 P. W. R. 
1913 Or.; 14 On L. J. 659. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

' CfiiaiiNaL Revision No. 98 of 1925. 
August 13, 1925. 

Present:— M.T, Findlay, Officiating J, 0, 
BAJIRAO—Appucant 
versus 

Musammat DADIBAl and ANoraER — 
Non-Applicants. 

Criminal Procedure Code {Act V of 18V8), s. 
Possession of agent or servayity whether can he pleaded 
against principal or master. 

The possession of an agent or a servant which is 
permissive cannot give a party to a proceeding under 
8. 145 a locus standi against his principal or master. 
The possession that can be pleaded in such a proceed- 
ing must be possession based on a claim of right to 
possession, [p. 165, col 2.J 

Nritta Gopal Singh v. Chandi Charan Singh, 10 0. 
W. N, 1088; 4 Cr. L. J. 215, followed. 

Application for revision of an order of the 
Sub-Divisional M -.ji- r Gondia, dated 
the 15th April iJ.j, iu Criminal Case 
No. 30 of 1924. 

Mr, M. V. Abhyankar, for the Applicant. 

Messrs V. Af. and Y. V. Jakatdar, for the 
Non- Applicants. 

ORDER.— The facts of this case have 
been fully stated in the Sub-Divisional 
M iir'"*; order. The present applicant 
■ .s now come up in revision against 
the said order under which Musammat 
Kamabai and Dadibai were ordered to put 
in possession of the 9 sir fields in question 
in Mouza Qangla. 

It cannot be denied that on J 8th February 
1924 Kondibai and Laxmanrao executed 
deed of surrender in respect of the sir land 
in question in favour of the present appli- 
cant, and (he said deed of surrender con- 
tained a condition that the applicant would 
enter into possession on 1st May 1924, that 
is in the beginning of the agricultural ye’^ 
1924 25. In the previous proceeding und 
a. 145, Cr. P. C., the all important docu- 
ment is the ccmpromise application of 16lk 
August Iy24. 1 his compromise application 
was signed not only by Kondiba, Laxmanrao 
and Bajirao, but by Narayan for Musammat 
Kamabai as well Objection bad been 
taken to i‘ - ’ ' ■ . but as it fours 

part of a i . ■ . ■ ; is clearly admis- 

sible as evidence of an admission by Kaina- 
bai that Bajirao had obtained possession 
not necessarily on 1st May 1924, but cn 
some date before 16th August 1924, the date 
of the petition in question. It is Narayan’s 
authority to make the admission which is 
now sought to be impugned on behalf of 
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the non applicants, but it is noticeable 
from his evidence in the said proceedings 
that he was agent both for Laxmanrao and 
for Kamabai. The Magistrate, after ex- 
amlaing three wit ri ‘sses, i ncl ■ i J in g Kondiba, 
passed an order cancelling his preliminary 
one. Even the Magistrate found, vide 
para. 5 of the order now sought to be 
revised, t^at the dispute had been settled 
by the taale members, viz , Kondiba and 
Laxmanrao, who were, in elf act, the princi- 
pals. On 30th October 1924, however, when 
Bajirao sent [hiQ ploughs to sow the rabi 
crops, he was obstructed by the non-appli- 
cants, vide Exs. P. 6 and P. 7. In conse- 
quence of the reports to theJPolice and their 
further enquiry a fresh preliminary order 
was passed on 16th December 1924. 

^ The only vital question, therefore, for con- 
sideration is whether the present applicant 
was in possession on 16th December 1924, 
or within two months beforehand. The com- 
promise petition, as a result of wdiich the 
previous proceedings under s. 145, Or, P. C., 
were abortive, may or may not be attackable 
in the Civil Court, but must, for the purposes 
of the proceedings, obviously be assumed to 
be a genuine one, and it follows therefrom 
that the applicant was, on the non-applicant’s 
own admisssion, in peaceable possession, 
at any rate, in August 1924. There has 
been no evidence of the non-applicants’ 
possession between that date and 30bh 
October 1924 when undoubtedly they 
obstructed the applicant in his attempt to 
sow the fields Applicant’s possession would 
prima facie appear to have been a lawful 
and proper one in pursuance of a deed of 
compromise containing the relevant admis- 
sion as to possession, which had been duly 
filed in Court The Magistrate has laid 
great stress on the question of who was 
in possession on Ist May 1924. But assum- 
ing that the non-applicants were in pos- 
BsSsion then, and assuming further that 
they had sown the kharif crop of that 
year, the position was entirely altered by 
the admission made in the deed of com- 
promise, and on the material available it 
certainly seems to me that the presumption 
must be made that the applicant was in 
lawful possession within two months of the 
date of the preliminary order. The forci- 
ble obstruction of the applicant from sow- 
ing the rab,i crop on 30th October 1924 
cccurred less than two months before the 
date of the preliminary order. 

In dealing with the various reports, 


which have been made to the Police in con- 
nection with various episodes in this dis- 
pute, the Magistrate seems to have put an 
entirely wrong conatruction on the reports 
in question. Let us consider who the non- 
applicants are. They themselves practically 
admit that they are holding on behalf of 
Kondiba and Laxmanrao who are in reality 
their principals. The plea that they have 
some right to the land in respect of the 
claim for maintenance is not one which 
need be considered seriously in a summary 
])r(reeding like that we are concerned with. 
\Vha{ lln^ reports like e. g. Exs. P. 1 to P. 5 
do show is that when Bajirao went, in pur- 
suance apparently of a bona fide belief that 
he was entitled to the possession of^ the 
fields in question, to take steps for cultivat- 
ing them or reaping the crops he was for- 
cibly obstructed by the servants and parti- 
sans of the non-applicants. The Magistrate, 
for some reason or other, construes this 
mere act of resistance and obstruction as 
proof of the possession of the non-appli- 
cants. I am wholly unable to endorse such 
an interpretation of these documents. 
What all these documents as well as the 
later reports (Exs. P. 8 to P. 10) do show 
is that the non-applicants were attempting 
to obstruct the applicant in taking effective 
measures to cultivate the land in ques- 
tion. The position of the non-appli- 
cants, in effect, amounts to this that they 
were attempting to obtain or hold pos- 
session of the property against their prin- 
cipals. Musammat Kamabai in her evidence 
frankly admits that she was merely manag- 
ing the property on behalf of the two 
principals Kondiba and Laxmanrao. At 
the very best, therefore, the only plea, 
which can be put forward in favour of the 
possession of the non-applicants, is that 
their possession was merely ou behalf of 
their principals. 

I fully concur with the view laid down 
in Nntta Gopal Singh v. Chandi Charan 
Singh (1), that the possession of an agent 
or a servant which is permissive cannot 
give a party to a proceeding a locus standi 
as against his principal or master. The 
possession that can be pleaded in a pro- 
ceeding under s, 145, Or. P. 0 , must be 
possession based on a claim of right to pos- 
session. From this point of view the posi- 
tion of the non- applicants is an absolutely 
untenable one. They, at the most, have a 

(1) 10 O. .W. N. 1088; i Or. L. J. 215, 
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right to challenge the surrender of the sir 
fields in the Civil Court, but their attempt to 
claim possession in their own names is, on the 
face of it, an improper and erroneous one in 
the circumstances of the present case. There 
may, of course, be reason for supposing 
that the present non-applicants are merely 
taking up the position they do as the result 
of a fraudulent and collusive conspiracy 
with Kondiba and Laxmanrao, but with this 
aspect of the case I am not at present 
concerned. Clearly, to my mind, in the 
present case the presumption must be 
drawn that Bajirao was put in effective 
possession by the surrendering tenants on 
some date prior to 16th August 1924 and 
remained in such possession, at any rate, 
until 30th October 1924 when the non- appli- 
cants prevented him from pursuing the cul- 
tivation of the fields in question. 

I am wholly unable to understand the 
Magistrate s finding in para. 13 of his judg- 
ment to the effect that he had grave doubts 
about the deed of compromise. If by this 
he meant that there may be a chance of 
^uccessfulIy contesting the said compro- 
mise in the Civil Court, he may have been 
correct in this statement, but if, on the other 
hand, he meant that he was not, for the 
purposes of determining the question of 
possession, to assume that the admissions 
made in the deed of compromise as to the 
applicant’s possession were actually made, 
then clearly he was not entitled to put 
such a construction on the said trans- 
action in dealing with the present proceed- 
ing. 

It is no part of my duty in the present 
proceeding to determine whether the com- 
promise was, as Kamabai alleges, made 
“behind her iDack” or not. We can only deal 
with the actual facts as to possession on 
the evidence available, and the circumst- 
ances, under which the previous s. 145 pro- 
ceedings were brought to an end, formed 
themselves the strongest and most irrefut- 
able proof that the applicant was in posses- 
sion within two months of the preliminary 
order we are concerned with. Undoubted- 
ly it is true that the Police reports on the 
record show that the non- applicants were 
diligent in obstructing, in every possible 
manner and for the most part in illegal fash- 
ion, the applicant from effectively carrying 
on the cultivation of the fields in question, 
but this fact of itself does not necessarily 
'predicate that the possession was with the 
non-applicaats. On the contraiy, all the 
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circumstances go to show that the non-ap- 
plicants, no doubt owing to a belief that 
they had a genuine grievance were all 
through attempting to dispute and render 
inefl’ective by forcible and illegal action 
the surrender which had duly been made 
in favour of the present applicant by 
Kondiba and Laxmanrao. 

The argument, which has been advanced 
on behalf of the applicant to the effect that 
if there had been a real compromise in 
August 1924, they would not have obstruct- 
ed the applicant in October, hardly requires 
serious discussion. Very obviously various 
possibilities remain in this connection. It 
may be that the non- applicants have been 
put up by Kamabai and Laxmanrao to 
render their surrender abortive or ineffec- 
tive, or again it may be that the non-appli- 
cants have taken up the position they have 
of their own accord. It is, however, impos- 
sible and unnecessary to decide these ques- 
tions in the present case. It is, in my 
opinion, clear, even on the case of the non- 
applicants themselves, that the applicant 
was in possession within two months of the 
date of the preliminary order. He is in 
possession prima facie under a good and 
legal title acquired, not only on the basis 
of the surrender but on the admissions made 
in the deed of compromise, and it seems to 
me that from this point of view his 
possession must be in the meantime con- 
firmed. t 

The order of the Sub-Divisional Magis- 
trate, dated 15th April 1925, is accordingly 
reversed and instead I order Bajiro, the 
applicant, to be put in possession of the 
sir fields Nos. 116, 118, 120, 129, 130, 139, 
140, 141 and 144, total area 52*40 acres, 
situate in Mauza Gangla, until evicted 
therefrom in due course of law, and I fur- 
ther forbid the non-applicants, Musammat 
Dadibai and Kamabai, to create any dis- 
turbance of such possession until such evic- 
tion. 

Q. R. D. Order accordingly. - 

N, H. 
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LAHORE HIGH COURT. 

Cbiminal Appral No. 135 of 1925, 

May 15, 1925. 

Presen t Justice Harrison and 
Mr Justice Jai Lai. 

PARTAP SINGH and others — Accused 
— Appellants 
versus 

EMPEROR— Respondent. 

Ejicknce Act {I of 1872), ss. 150, WO—Dying de- 
claration, proof of — I dentificahon- -Evidence of 
offiar who held parade for identification, admissibil^ 
ity of. 

A dying desolaration, if certified in Court, as having 
bean recorded correctly, is admissible in proof of 
Its own. contents and it is unnecessary that the person 
recording it should repeat exactly in his own words 
what the deceased had said [p 163, col 2.1 

Ghaziv. Emperor, Hind C\s 417, 17 P R. 1911 
Or.; 13 Or L. J. 225; 48 P. W K. 1911 Or and Abdul 
Jalil V. Empress, 13 P R. 1833 Or , referred to. 

Emperor V. Balaram Das, 71 Ind. Cas. 695, 49 0 
358, (1922) A. 1. R. (C ) 382; 21 Or. h. J. 221, relied 
Upon 

. If the wita03333 themselves do not repeat in Court, 
that they had picked out certain men at an identifica- 
tion parade, the evidence of officers who had eonduct- 
qd tbs parade, that the witnesses had picket out the 
men, is admissible, [p 169, col. 1 ] 

Emperor V Balaram Das, 71 Ind. Cas 635; 49 C. 
358; (1922) A I. R (0 ) 3S2; 24 Or. L J 221, relied 
upon. 

Where it is shown that at an identification parade 
wltnesaes picked out certain men as having taken part 
in a riot, but did not state to the officer who conducted 
the pirada what part each man had take a in the riot, 
the ofiieer’a evidence tint he had told the witnesses to 
pick out the persons present in the riot, is quite 
auHeient and it ianot necessary that he should have 
examined the witne.ssesas to the part played by each 
individual [i6id ] 

L%1 Singh v. Emperor, 91 Ind. Cas. 951; 5 L. 396; 
(1025) A I. R. (L ) 19; 27 Cr h J. 170, distingu- 
ished. 

Appeal from an order of the Sessions 
Judge* Sialkot, dated the 18th December 
1924. 

Mr. jS. R, Puri, for the Appellants. 

Kanwar Dalip Singh, Government Ad- 
vocate, for the Respondent. 

ORDER.— (ilfay d, The appeals 

of Qanda Singh son of Khushal Singh and 
Bhan Singh are accepted and it is ordered 
that they be set at liberty. 

JUDGMENT.— (May 15, 1925),— A very 
serious riot took place on the 12th April 1924 
at village Mahar in the Sialkot District in 
which three men Maula Dad, Imam Din and 
Nawabson of Umra were killed and four men: 
Umar Din, Hussain Bakhsh, Nawab son of 
Bulanda and Bakha ware injured: Hussain 
Bakhsh having two fingers cut off and 
having lost in consequence the use of both 
bauds. Twenty men were seut up for of 
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whom four were discharged by the Commit- 
ting Magistrate, eight were convicted by the 
Sessions Judge and eight were acquitted. 
It is also said that four absconders took pait 
in the riot. Of the men convicted six, 
Partap Singh, Kartar Singh, Ajab Singh 
Ganda Singh eon of Jiwan Singh, Amar 
Singh and Ganda Singh eon of Khushal 
Singh have been sentenced to death. 
Sharam Singh son of Hawind Singh and 
Bhan Singh son of Atar Singh have been 
sentenced to transportation for life. All 
have appealed and the case is also before 
us for consideration of the question of the 
confirmation of the death sentences. 

After hearing the arguments addressed 
to us by the learned Counsel for the accused 
and the Crown we accepted the appeals of 
Bhan Singh son of Atar Singh and Ganda 
Singh son of Khushal Singh finding that 
the evidence was not sufficient to justify 
their conviction. After further considera^ 
tion we have come to the conclusion that 
although there is a considerable amount of 
evidence against Sharm Singh and Amar 
Singh there is a certain element of doubt ia 
their cases also. 

In the case of Sharm Singh, Hussain 
Bakhsh the most important witness, did not 
identify him at the parade held in Jail though 
he, subsequently, picked him out in Court, 
and although he was identified by Nawab son 
of Bulanda and Bakha, the remaining evi- 
dence against him is not sufficient to estab- 
lish beyond all possibility of doubt that he 
actually took part in the riot. 

The case of Amar Singh is similar: he 
also was not identified by Hussain Bakhsh 
in gaol nor by Ahmad Din, and the remain- 
ing evidence in his case also is not con- 
clusive. 

We acquit both these men. 

The facts are that a large ^hangar party 
consisting of some 20 men armed with’ 
chhavis, gandasas and lathis and headed, it is 
said, by Sohan Singh Zaildar, who has not 
been sent up for trial came from the village 
Bhula to village Mahar. They marched to the 
house of Maula Dad deceased, where he was 
sitting with Ahmad Din and Hussain Bakhsh 
his brothers and Imam Din his cousin. They 
deliberately picked a quarrel and attacked 
Hussin Bakhsh first and then assaulted the 
others and killed and injured them. 

The medical evidence shows that Maula 
Dad who was killed had four incised wounds 
on his head and six others on his body : 
Imam Din had two incited wounds on th? 
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head and twelve blows from a lathi and was 
so seriously injured that he could not be 
carried to the hospital. Nawabson of Umra 
had three injuries, his leg having been cut 
right through, his forearm broken and his 
head fractured. Ahmad Din had 8 injuries, 
TJawab 13 andBakha 4. Two of the accused 
Partab Singh and Kartar Singh were found 
in jail to have been injured, Kartar Singh 
having an incised wound on the back of the 
head and Partap Singh 4 injuries caused by 
a blunt weapon. Both Counsel for the 
accused and Counsel for the Crown rely on 
the fact of these two men having been in- 
jured, the latter pointing out that the medi- 
cal evidence shows that the injuries must 
have been inflicted at or about the time of 
the riot and that no satisfactory explanation 
has been given as to how they were caused, 
the former urging that there must have been 
a general melee and that it is only fair to 
presume that it was the members of the vill- 
age Mahar who began the quarrel. 

We will first deal with the general criti- 
cisms which have been made on the [evidence 
produced by the prosecution and will then 
deal with the case of each accused. 

The first point and one to which due im- 
portance must be attached is that the leader 
of the bhangra party is said to have been 
Sohan Singh Zaildar^ who has not been sent 
up for trial, and Counsel urges with con- 
siderable force that it was presumably found 
in the course of the investigation that he 
had been falsely implicated because of his 
prominent position and that this fact must 
be taken as discrediting the whole of the evi- 
dence for the prosecution. We have given 
due weight to this contention and have 
treated the evidence with extreme caution 
throughout. 

In addition to the eye-witnesses who have 
given evidence in Court certain statements 
were recorded with a view to their being 
iwed as dying declarations. These were the 
^tements of Hussain Baksh, Ahmad Din, 
and Nawab son of Umra. Of these only 
Nawab son of Umra died and it is only his 
^atement which can be treated or consider- 
ed as dying declaration. This was recorded 
by Muhammad Bashir Head Constable, who 
^rtified in Court that he had recorded 
it correctly and that Nawab was in his 
srases at the time. Counsel contends that 
inasmuch as Muhammad Bashir did not 
repeat in his own words what Nawab sRid 
1^ him this statement is inadmissible. In 


Ghazi V. Emperor (1) and Abdul Jalil v. 
Empress (2) it was laid down that such state- 
ment must be proved and this would appear 
to show that if proved they are admissible. 
We also find that it has been clearly laid 
down in Emperor v. Balaram Das (3) that 
such a statement is admissible in proof of its 
own contents and it is unnecessary that the 
person who recorded it should repeat exactly 
what was said. In ss. 159 and 160 of the Evi- 
dence Act a distinction is drawp between the 
manner in which a witness may refresh his 
memory by referring to the writing he has 
made and the testimony which he can give 
of facts stated in the document. If it is 
merely a question of a man refreshing his 
memory the document itself is not tendered 
in evidence, and the witness merely gives 
evidence in the ordinary way after reading 
what he had written. Section 160 deals 
with the case where in spite of writing a 
document the witness has not got specific 
recollection of the facts therein recorded 
but is sure that they were correctly record- 
ed. Where this is the case the witness is 
still entitled to testify to the facts and the 
document itself is then tendered in evidence, 
This is what happens in cases such as these 
and the fact that the witness does not say 
in so many words that he does not recollect 
exactly what the witness said, which he 
naturally cannot do, does not affect admis- 
sibility of the evidence which he gives. 
Following Emperor v. Balaram Das (3) we 
find that this evidence is certainly admis- 
sible and we take the same view as was 
taken in Amir Zaman v. Emperor (4). 

The next point on which the Counsel has 
laid stress is the evidence of identification 
dealing with the two parades, which were 
held at village Kalswala and in Jail. 
At the first of these parades accused 
Nos. 1—6 were not present, the obvious 
reason being as found by the learned Ses- 
sions Judge, with whom we agree, that it 
was considered unnecessary to include them 
in this first parade as they and their names 
were already knowm and the parade was 
not conducted with a vitfw to see which 
men out of those, who were arrested, 
could be identified by the witnesses but 
to see which men out of a large number of 

CD 14 Fnd. Oas 417; 17 P. R. 1911 Cr.; 13 Or. L. J, 
2^5; 48 P W. R. 1911 Or. 

0) 13 P, R. 1886 Or. 

(3) 71 Ind. Oas, 685; 49 0. 358; (1922) A. 1. R. (0.) 
382; 24 Cr L. J, 221. 

, (4) 88 Ind. Gas. 881; 6 L. 190; (1925) A. I R. (L.) 
452; 26 Or. h. J, 1245. 
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over. 250 the ivitneeses could pick out as 
having taken part in the riot. The criticism 
amounts to this that the witnesses them- 
selves do not in all cases repeat in Court 
that they picked out certain men, that the 
evidence on the subject consists of the 
statements of officers who conducted the 
parade and who tell us what happened. 
This, Counsel urges, is secondary or cor- 
roborative and not primary evidence and, 
therefore, by itself has no value. Relying 
on the same ruling which we have quoted 
above we find that this evidence is admissi- 
ble. 

A further criticism is that the witnesses 
are not stated to have told the officer who 
conducted the parade what part each man 
took in the riot. This, in our opinion, is 
unnecessary. It has to be shown that the 
witnesses knew what they were doing and 
understood that they were identifying the 
men who took part in the riot, and this has, 
in our opinion, been shown to have happen- 
ed. Sardar Hazara Singh Tahsildar says 
that he told them to pick out the persons 
present in the riot. This evidence is quite 
sufficient and it was unnecessary for him 
to record at the time or to examine the 
witnesses as to the part played by each 
individual. The facts are not the same as 
those of Lai Singh v. Emperor (5) on which 
Counsel relies for there the notes were 
merely referred to and nothing more and 
the necessary facts were not established. 

The fourth general criticism isthatHussain 
Bakhsh the man who was seriously injured 
and who made the First Information Report 
has given a different statement in Court in 
the sense that he says that he was so serious- 
ly injured that he lost'consciousness and did 
not see all that is contained in First Infor- 
mation Report. This is not of any great 
importance and we are satisfied that he did 
not see exactly what part each of the rioters 
played and that at the time he made his 
First Information Report he was not able 
to name all the persons who took part. 

We now turn t» the cases of the indivi- 
dual accused. 

[After disettssing evidence against each 
accused their Lordships concluded: — ] 

There can, in our opinion, be no question 
as to sentences and we confirm all the four 
sentences of death. 

s. D. Sentence confirmed. 

^ (6) 91 lad. Oas. 954; 5 h. 396; (1923) A- 1. R. (L.) 19; 
27 Or. L. J. 170. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Criminal Appeal No. 12 1 of 1924. 

July 16 , 1924. 

Present;— Mr. Baker, J. 0. 

RAHIMBEG— Accused — Appellant 
versus 

EMPEROR — Respondent. 

Criminal Procedure Code {Act V of 1898)^ s 297 — 
Jury trial- -Charge— Omission to read material evu 
dence— Omission to explain accused's right to benefit 
of doubt — Trial, whether vitiated. 

An objection that in ’ ’ 's charge to the 

Jury the Sessions Judge . . ■ material por- 

tions of the evidence is not in itself sufficient for the 
reversal of the verdict of the Jury. In each case it 
must be a question whether the omission to read the 
material portion of the evidence was such as to 
mislead the Jury and the Court of Appeal wull not 
interfere if it has not prejudiced the accused, [p, 109, 
col. 2, p 170, col. 1 ] 

Emperor V A ppunna Devappa, 5 Uom L. R 207 and 
Empress v. Rochia Mohaio, 7 C. 42, 8 C. L. R. 273; 3 
Ind. Dec (n s) 577, referred to. 

The omission to tell tlie Jury that the accused is 
entitled to the benefit of any reasonable doubt is not 
a misdirection vitiating the trial, though as a matter 
of practice it is as well to always end the charge with 
these words, [p 170, col. 2] 

Criminal appeal against an order of the 
Additional District and Sessions Judge, 
Nagpur. 

Mr. V. N. Herlekar, for the Appellant. 

JUDGMENT. — The appellant has been 
convicted by the unanimous verdict of the 
Jury of rape and sentenced to seven years’ 
rigorous imprisonment and a fine of Rs. 100 
by the Additional Sessions Judge, Nagpur. 

It is contended that the charge is vitiated 
because the Sessions Judge has not laid 
the evidence before the Jury and that 
he misdirected them in certain particulars 
which are given in the grounds of appeal, 

I have read the charge several times and 
have also read the whole of the evidence. 
It is to be noted that the evidence is not 
very lengthy, the witnesses on whom the 
case depends being the complainant (P. W. 
No. 1), Ram Narain, (P. W. No. 2), Nathu- 
lal, (P. W. No. 7) and the two constables. 
The learned Pleader for the appellant has 
referred to some old cases which lay down 
that the whole of the evidence must be 
read out to the Jury. That is not the law 
now. An objection that in delivering his 
charge to the Jury the Sessions Jud^e did 
not read material portions of the evidence 
is not in itself sufficient for the reversal of 
the verdict of the Jury. In each case it 
must be a question whether the omission 
to read the material portion of the evidence 
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was such as to mislead the J ury and the 
Opurt of Appeal will not interfere, if it 
has not prejudiced the accused. Emperor 
V. Appxinna Devappa (1) and Empress v. 
Rachia Mahato (2) 

The learned Additional Sessions Judge 
has referred in para. 6 of his charge to the 
evidence that the present appellant was 
inside the room with the other two accused 
at the time ihe girl was heard crying 
out, and that one man left the room after 
P. W. No. 2 went to call the Police. In 
para. 5, the Judge has called the Jury's 
attention to the discrepancies in the evi- 
dence pointed out by the Pleader for the 
accused, and asked them whether they are 
such as to lead to a reasonable conclusion 
that the statements are not substantially 
true. 

I am, therefore, of opinion, that the 
Judge put the case fairly before the Jury, 
though perhaps not so fully as he might 
have done. 

Objection is taken to certain statements 
inade by the J udge in his charge They 
are marked (a), (1) in the memorandum of 
appeal. 

Statement (a) regarding the First Infor- 
mation Report is perfectly unobjectionable. 
Statement (6) is a statement of evidence 
appearing on the record. So is statement 
(c). The fact that this statement was made 
in cross-examination, not in examination- 
in-chief, was not brought to the notice of 
the Jury, but as the argumoiits for the 
defence had been heard that day and the 
evidence was fresh in the minds of the 
Jury this is not a sufficient ground for in- 
terference with the verdict. 

’ Statement (d) is not only not a misdirec- 
tion but a statement which the Judge was 
bound to make to the Jury. It was his 
duty to ask the Jury to consider, whether if 
the girl was ravished by two men, the man 
other than Sarjerao was the present accus- 
ed. I do not understand how this can be 
inade a ground of appeal. 

‘ Statement (e) consists of two parts. The 
first is a statement of a well-known fact and 
the Jury was asked to consider the medical 
evidence in the light of that fact. 

The second portion is a statement of a 
fact appearing in the evidence of Shaikh 
Juman, constable, (P. W. No. 9). The 
Judge drew the attention of the Jury to 
the fact that the bundle of cotton on which 
' (1) 5 Bom. L. R. 207. 

(2) 7 0. 42; 8 0. L. R. 273; 3 lad. Dec. (s s ) 577. 
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the girl is alleged to have been lying was 
not produced, and to the question whether 
the girl's lugda was under her person at the 
time of the commission of the offence. 

The last statement is that lawyers usually 
describe such evidence as has been given 
in this case as overwhelming evidence 
against the accused. It would have been 
perhaps better if the Sessions Judge had 
not expressed his opinion of the evidence in 
so forcible a manner, but in the very next 
sentence he invites the Jury to find their 
own opinion on the facts as to which evi- 
dence has been given. 

The omission to tell the Jury that the 
accused is entitled to the benefit of any 
reasonable doubt is not a misdirection viti- 
ating the trial, though, as a matter of-prac- 
tice, it is as well to always end the charge 
with these words. 

After considering all the statements to 
which exception has been taken, I do not 
think there was any misdirection requiring 
the interference of this Court. The sen- 
tence, though severe, is not out of propor- 
tion to the heinous nature of the offence 
in this particular case, which was of a 
peculiarly revolting character, the girl 
being confined in a room in a serai and 
ravished by two men iti succession while 
the chaukidar of the serai stood by with 
a cane threatening to beat her if she cried 
for help. 

The appeal is consequently dismissed 
without notice to the Crown. 

N. H. Appeal dismissed. 


LAHORE HIGH COURT. 

Ckiminal Revision No. 379 of 1924. 

May 23, 1924. 

Present.*— Mr. Justice Campbell. 

RAM CHARAN and another— Ago used 
~ Petitioners 
versus 

EMPEROR— Respondent. 

Criminal Procedure Code (Act V of 1898), a. 188— 
Offence committed in Native State by British Indian, 
subject — Trial in British India — Certificate of Politic 
cal Agent, necessity of. 

Where the offence of kidnapping has been com-' 
mitted by British Indian subjects in a N ri' *■ ii. 
is not triable in British India withoi.- ‘a'c 

of the Political Agent, [p, 172, col. 1 ] 

Queen- Empress v. Mastana, 11 P. R. 1899 Or., 
followed. 

Queen-Empress v, KatharperumaL 13 M. 423; 2 Weir 
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147; 4 Ind. Dec. (n. b.) 1007 and Qiiten^Empress v. Ram 
Su7idar, 19 A. 109; A. W. N. (1696) 191; 9 Ind. Dec. 
(n. 8.) 71, referred to. 

The defect of the absence of a certificate is not 
curable by the subsequent production of the certificate. 
[i6id.] 

Case reported by the Additional Sessions 
Judge, Gujranwala at Sialkot, with his 
No. 55- J of 22nd February 1924. 

FACTS appear from the following re- 
port of the Additional Sessions Judge: — 
The accused on being charged under s. 363, 
Indian Penal Code, by Chaudhri Muham- 
mad Ismail Khan, exercising the powers of 
a Magistrate of the First Class in the 
Gujranwala District, were committed to 
this Court by order, dated 9th of January 
1924, to stand their trial in this Court on 
the said charge, 

sK 

Both Ram Charau and Mnsammat Gopi 
are Native Indian subjects of His Majesty; 
they are charged with having kidnapped 
the two minors from Jatauli Kadim which is 
situate within the Bharatpur State which 
is without the limits of British India as that 
term is defined in the General Clauses Act, 
X of An offence under s. 363, Indian 

Penal Co le, in not a continuing one, and, 
therefore, the offence, if committed, was 
committed in Jatauli in the Bharatpur 
State. Under s. 188 of the Cr. P. 0. the 
accused Ram Charan and Musammat Gopi 
as Native Indian subjects of His Majesty 
having, it is alleged, committed an offence 
without the limits of British India, viz,, in 
the Bharatpur State, may be dealt with 
in respect of such offence as if it had 
been committed in the place where the 
accused are found. The accused Ram 
Charan was “found’' in the Bulandshahr 
Jail where he was and is serving a term 
of rigorous imprisonment in December 1922. 

Mnsammat Gopi was “found” and arrest- 
ed on the alleged charge in Aligarh in No- 
vember or December 1922. In short both 
the accused were found in British India 
but outside the Punjab in the United 
Provinces, and could have been dealt with 
in that Province only. But a condition pre- 
cedent to this dealing with the said accused 
is laid down by the proviso to the said 
flection, and this prohibits any inquiry into 
the said charge of the offence of kidnapp- 
ing without a certificate from the Political 
Agent of Bharatpur State that the charges 
are to be enquired into in British India. 
The record of the case does not show that 
any such certifi.cate has been obtained, and 

i • ..... 


a reply received to the enquiry sent to the 
District Magistrate, Gujranwala, confirms 
this. Therefore, the Magistrate at Gujran- 
wala had no jurisdiction to enquire into 
the said charge for the following rea- 
sons : — 

The offence was committed in the Bharat- 
pur State and is only triable at the place 
where the accused are “found,” i. e., either 
in the Bulandshahr or Aligarh Districts as 
may be determined by the Allahabad High 
Court on a certificate given by the Political 
Agent of the Bharatpur State as required 
by s. 188 of the Cr. P. C. The provisions of 
sub'S. (4) of B. 181, Cr. P. C., cannot be in- 
voked on the ground that the minors were 
conveyed, concealed or detained in the 
Gujranwala District as, in my opinion, this 
sub-section does not apply to any offence 
under s. 363, Indian Penal Code, and, second- 
ly, the sub* section only provides an alterna- 
tive venue when the offence is committed in 
British India. Section 18S completely ousts 
any jurisdiction exercisable under sub-s (4) 
when the offence is committed outside 
British India. 

The authorities dealing with the applica- 
tion of 8. 188 eiVe:—Shamir Khanv, Empress 
(1), Rada v. Empress (2) and Queen-Em- 
press V. Mastana (3). 

The one applicable to the present case is 
Queen-Empress v. Mastana (3), as the defect 
has not only been noticed by this Court, 
but attention has also been drawn to it by 
the learned Public Prosecutor. 

In the other two cases cited objection was 
never taken to the want of jurisdiction, and 
it was, therefore, held that this only amount- 
ed to an irregularity and was cured by the 
provisions of s. 537 of Cr. P. C. 

For the above reasons and following 
Queen Empress v. Mastana (3) I am of opin- 
ion that the accused Ram Charan and 
Musammat Gopi have not been validly com- 
mitted to this Court, and I submit the record 
for tne orders of the Hon’ble High Court 
with a recommendation that the commit- 
ment be quashed under s. 215, Cr. P. C. 

The other two cases under as. 420 and 368, 
Indian Penal Code, have been tried at the 
Sessions held on the 18th and 19th February 
1924. No conflicting findings can possibly 
result from this course, and it was really 
unnecessary to have committed the two 
cases under 88. 363 and 368. 

(1) P. R. 1683 Cr. 

(2) 30 P. R. 1889 Cr. 
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Mr Jai Lai, Government Advocate, for 
the Respondent. 

JUDGMENT. — The accused persons 
are neither present nor represented before 
me, and I express no opinion upon the 
suggestions of the learned Sessions Judge 
that s. 181 (4), Or. P. C., does not apply to 
any offence under s. 363 of the Indian Penal 
Code and that s. 188 completely ousts any 
jurisdiction exsrmseable under s. 181 (4) 
when the offence is committed outside 
British India. On the question whether 
the commitment must be set aside, be- 
cause the Committing Magistrate has held 
an enquiry without a certificate of the 
Political Agent obtained under s 188, 
the ruling of the Chief Court reported 
as Queen- Empress v. Mastana (S') appears 
to me to be conclusive. The learned Gov- 
ernment Advocate, who has appeared, at 
first contended on the strength of the last 
few words of the judgment that in that case 
a specific objection to the commitment pro- 
ceedings had been raised on behalf of the 
accused and he was disposed to argue that 
on the analogy of Sliahmir Khan v. Empress 
(1) which was affirmed by a Full Bench in 
Fateh Din v. Emperor (4) the defect of the 
absence of a certificate would be curable by 
the subsequent production of a certificate 
for which he was prepared to arrange. The 
referring order, however, of Mr Justice 
Maude in Queen-Empress v Mastana (3), 
makes it clear that the objection to the 
legality of the commitment order was raised 
by the Sessions Judge only and not by any 
of the accused. The case, therefore, was 
exactly parallel with the present case, and 
the two rulings approved in the decision, 
namely, Queen-Empress v. Katharperumal 
(5) and Queen-Empress v. Ram Sundar (6) 
held definitely that in such circumstances 
as the present the enquiry held by the 
Magistrate and the commitment order were 
wholly void. 

Acting under s, 215, Or. P. 0., I quash the 
commitment. 

K. 8. D Commitment quashed. 

(3) 11 P. R.1899 Cr. 

(4) 4 P. R. 1902 Or; 21 P. L. R. 1902. (F. B.) 

(5) 13 M. 423; 2 Weir. 147; 4 Ind. Dec. (n. s.) 1007. 

. (6) 19 A. 109; A. W. N. (1896) 191; 9 Ind. Dec. (k. s.) 
71. 


PATNA HIGH COURT. 

CaiMiNAL Revision No. 4L3 of 1923, 
December 2\), 1923. 

Present:— Mr. Justice Adami and 
Mr. Justice Poster. 

UTTIM SINGH— Petitionbb 
versus 

JUDHAN RAI— Opposite Party. 

Criminal Procedure Code (Act V of 2898)^ 8. 
Dispute concerning immoveable property — Arbitration ^ 
reference to, validity of — Award concerning future 
possession, whether can be taken into consideration — 
Order relating to property not referred to in preli^ 
minairy order, validity of. 

Under s. 145 of the Or, P. 0. it is for the Oourt to 
consider which of the parties was in possession of the 
property in dispute at the date of tJie proceedings or, 
in some cases, within two months previous to the date 
of the proceedings. The scheme of the enquiry is 
retrospective and not prospective. There might be 
certain circumstances in which the partie's may agree 
that the Court should refer the matter in dispute to 
arbitration for the purpose of deciding the question 
as to who was in actual possession at the time of the 
proceedings, hut the question as to future possession 
in such a proceeding cannot be referred to arbitra- 
tion. The law does not allow delegation of the 
jtirisdiction of the Court under s. 145 to arbitrators. 
The utmost that the Code allows in a proceeding 
under s 145 is that the Court may direct a local 
enquiry and bring the enquiry report on the record 
as evidence, [p. 173, cols. 1 & 2.] 

If, however, the Magistrate has before him clear 
and undeniable evidence that there is no further 
likelihood of the breach of peace and that the parties 
have come to a settlement of their dispute, the Magis- 
trate must drop the proceedings In such a case a 
compromise between the parties may be taken by the 
Magistrate as evidence for an order to be passed 
under cl. (5) of s. 145 of the Cr. P. 0., but the com- 
promise cannot possibly be made the basis of an 
order under cl. G of the section, [p. 173, col 2.] 

A Magistrate has no jurisdiction to pass an order 
under s. 145 of the Cr P. C in respect of property 
which was not referred to in the initiatory proceedings. 
[ibid.] 

Criminal revision from an order of the 
Sub-Divisional Officer, Sitamarhi, dated the 
15th February 1U23. 

■pACTS.— In a proceeding under s. 145, 
Cr. P. C., after the parties had filed their 
written statements, it was agreed that the 
matter should be referred to arbitration. 
The award, which related to future pos- 
session of the parties, was accepted by the 
Court and the dispute decided accordingly. 

Mr. Bhagwan Prasad, tot £he Petitioner. 

Mr. Gour Chandra Pal, for the Opposite 
jParty. 

JUDGMENT. 

Foster, J.— [After stating the facts, 
his Lordship .proceeded ae ifollows 
^ The main question with which this" revi- 
sion is concerned is whether a reference to 
arbitration, such as was made in this ease, 
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can be made the basis of an order under 
s. 145. It appears to me that the scheme 
of the section is against such a proposition. 
As the wording of the section goes, it is for 
the Court to consider who was in posses- 
sion at the date of the proceedings or (in 
some cases) within two months previous to 
the date of the proceedings. So the scheme 
of the enquiry is retrospective and not pro- 
spective. There might conceivably be 
certain instances in which the parties have 
agreed that the Court should refer the 
matter in dispute to arbitration for the 
purpose of deciding the question as to who 
is in actual possession at the time of the 
proceedings. Apparently such a procedure 
has not been condemned. In the case of 
Taramani Chaudhurani v. Gyanendra 
Mohan Chaudhuri (l)the question put to the 
arbitrators was : who was in possession of 
the land in dispute? As regards the case 
of Haldhar Singh v. Bulaki Singh (2j which 
has been quoted by the opposite party, I 
am unable to find from the report of that 
case whether the arbitrators' report was as 
to actual possession at the moment or as to 
future possession under their award. In 
the present case it is obvious that this dis- 
tinction is important, because in the order 
of the 15th February ly23, the Sub-Divi- 
sional Officer states that the lands “will be 
divided amongst the parties.” So the order 
passed by the Sub- Divisional Officer on the 
arbitration award was prospective and not 
retrospective. This appears to me to be an 
impossible foundation for the formal order 
which, in the Or. P. C., which was in force 
before the 1st of September, 1^23, was for- 
mulated in Sch. V (XXII). In that formal 
Order the Magistrate certifies that he is 
satisfied without reference to the merits of 
the claim of either of the said parties to the 
legal right of possession that the claim of 
actual possession by one of the said parties 
is true. 

There are decided cases in which the de- 
legation of the jurisdiction of the Court, 
under s. 145, to arbitrators has been con- 
demned. In the case of Banwari Lai 
Uukerjee v. Hriday Chakravarti (3) this 
pj^ocedure was condemned on the ground 
that the law does not allow delegation, 
llie utmost that the Code allows in a pro- 
ceeding under s. 145 is that the Court may 
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direct a local enquiry and bring the enquiry 
report on the record as evidence. In the 
case Hamidul Huque v. Sheikh Atait 
Hussain (4) the procedure was also con- 
demned on the ground that it was not in 
accordance with the specific directions 
given in s. 145. An analogous case to this, 
bearing out the same principle, is to be 
found in case of Sadhu Biswas v. Mahammad 
Ali Biswas (5), where a compromise was filed 
in a proceeding under s. 145. The import- 
ance of this last quoted ruling is that it 
has some bearing on the next matter which 
I propose to discuss ; that if the Magistrate 
has before him clear and undeniable evi- 
dence that there is no more likelihood of a 
breach of the peace and that the parties 
have come to a settlement of their disputes, 
it is obvious that the Magistrate must drop 
the proceedings. In this last case it has 
been laid down that a compromise can only 
be taken by the Magistrate as evidence for 
an order to be parssed under cl. (5) of s. 145 
and cannot possibly be made the basis of 
an order passed under cl. (6j. That decision 
appears to me to govern any case in which 
an arbitration award is before the Court and 
where that arbitration refers not to existirg 
and past possession but to future possession 
after division of the property or alteration 
of the existing conditions. 

There is only one point remaining. It is 
admitted by the opposite party that the 
proceedings were initiated in respect of 39 
bighas and odd and that the final order 
that purports to have been passed under 
8. 145 has reference to 82 bighas. It is ob- 
vious that the Magistrate had no jurisdic- 
tion to pass such order in respect of land 
which Avas not referred to in the initiatory 
proceedings. 

For these reasons I would set aside the 
order of the Sub- Divisional Officer on the 
ground that it is an order which he had no 
legal authority to pass. 

Adami, I agree* 

z. Order set aside. 

W 37 Ind. Cas. 513; 2 P. L. J. 81; 1 P. L. W. 812; 18 
Cr. L.J 141. 

(5) 9 Ind. Oas. 167; 15 0. W. N. 568; 12 Or. L. J. 32, 


1) 7 0. W. N. 461. 
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CALCUTTA HIGH COURT. 

OuiMiNAL Appeal No. 77 of 1925. 

June 21, 1925. 

Present: — Mr. Justice Suhrawardy and 
Mr. Justice Panton. 

BHAQIRATHI CHOWDHURY and others 
— Appellants 
versus 

EMPEROR — Respondent. 

Criminal Procedure Code (Act V of 1898), s 16^ — 
Statement made to Police, whether admissible— Map 
containing hearsay matter, whether admissible. 

lu the course of a Sessions trial the Investigating 
Sub-Inspector of Police, when examined as a prose- 
cution witness, was asked whether he had during the 
. / ■■ ■■ examined any witnesses on behalf of the 

accuseu. He stated that he had examined certain 
witnesses but that they had denied their presence at 
the occurrence. One of the persons named by the Sub- 
Inspector had been summoned by the accused as a 
defence witness. 

Held, that the statement of the Sub-Inspector waa 
not admissible in evidence having regard to the 
provisions of s. 162 of the Or. P. 0 [p 175, col. 1 ] 

A person who makes a map in a criminal case ought 
not to put upon it anything more than what he sees 
himself. Particulars derived from witnesses examined 
on the spot should not be noted on the body of the 
map but on a separate sheet of paper annexed to the 
map as an index thereto, [ibid.] 

Such particulars are hearsay evidence and are not 
admissible. Where the map is prepared by a Police 
Officser, suoh particulars are also inadmissible under 
s. 162 of the Or. P. C. [ibid ] 

Criminal appeal against an order of the 
Sessions Judge, Rajshahi, dated the 6th 
December 1924. 

Babus Debendra Narain Bhattacharjee 
and Lalit Mohan Sanyal, for the Appel- 
lants. 

- Mr. Khondkar (Deputy Legal Remem- 
brancer), for the Crown. 

Babu Khirode Lai Sen^ for the Com- 
plainant. 

JUDGMENT. 

Suhrawardy, J.— This appeal is by 
Efcagirathi Chowdhury and four otliers who 
have been convicted in accordance with the 
majority verdict of the Jury by the Sessions 
Judge of Rajshahi. The first accused has 
been convicted under ss. 147 and 325, 
Indian Penal Code, and sentenced under 
8. 325 to five years' rigorous imprisonment, 
no separate sentence having been passed 
under s. 147. The other four accused 
persons have been convicted under ss. 325/ 
149, Indian Penal Code, and sentenced to 
three years’ rigorous imprisonment. 

The riot alleged to have taken place was 
over a piece of land, in course of which, it 
is said, one Mir Panchu was beaten to death. 


Several objections have been taken on 
behalf of the accused to the address by the 
Judge to the Jury; but it is sufficient to 
refer to two of these, as in our o^nion, the 
others are not important. 

The first objection is that certain state- 
ments have been admitted by the learned 
Sessions Judge which are inadmissible in 
evidence. In the course of the examination 
of Ananta Prosad Das (Sub Inspector of 
Police) he was asked in examination-in-chief 
whether he examined during the course of 
the investigation any witness on behalf of 
the accused and he said that he had ex- 
amined only two witnesses Bartu Chowdhury 
and Daulot Ghose who were produced before 
him and both of them stated that they were 
not present at the occurrence. This, it is 
said, is in contravention of the provisions 
of s. 162, Or. P, C. That section says that 
no statement made by any person to a Police 
Officer in the course of an investigation 
.... shall be used for any purpose at any 
enquiry or trial .... It is not clear why 
the witness was made to make this state- 
ment; but it is suggested that one of the 
persons named by him at least, namely, 
Daulot Ghose, was a witness, cited by the 
defence and, therefore, in anticipation of the 
evidence which might be given by Daulot 
Ghose, this statement was made by the 
Inspector. In my opinion this stateineht 
by the Sub-Inspector is not .admissible. 
Section 162, Cr. P. C., is clear enough to 
exclude any statement made by any person 
and directs that such statement shall not 
be used for any purpose. The way in which 
this evidence has been brought out is objec- 
tionable in more ways than one. It is in 
direct contravention of the above provision 
of law and it is not justified by any other 
provision of law which makes evidence con- 
tradicting possible evidence of a possible 
witness admissible against the accused. 
The mere fact that one of the persons so 
named by the Sub-Inspector was cited by 
the defence did not justify the prosecution 
in getting out a statement made by him 
in anticipation of what he might say. This 
statement by the Sub-Inspector in the hear- 
ing of the Jury must have apparently pre- 
judiced the case for the defence and left an 
impression in the mind of the Jury that 
the accused produced witnesses in support 
of their case before the Sub-Inspector and 
both of them denied any knowledge of the 
occurrence. This statement is not, therefore! 
admissible. 
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The second ground on which the legality 
of the trial is assailed is that the map pre- 
pared by the Sub-Inspector and placed 
before the Jury contains statements of wit- 
nesses and hence the map should not have 
been placed before the Jury with those 
statements thereon. There are two very 
important endorsements on the map. The 
first is against the point marked with an 
arrow and runs thus: ‘‘The deceased and 
Luddi Sheikh Peadas stood here and the 
deceased received lathi blow from Bhagi- 
rathi chowkidar accused while standing 
here.’’ In another part of the map certain 
dotted lines were put and the remark 
against them is, “showing the route taken 
by the deceased on being chased by the 
accused persons.” These statements were 
not of the Sub-Inspector fiom his personal 
knowledge but from what he had heard 
from other people at the time of the investi- 
gation. Such statements are, therefore, in- 
admissible under s. 162, Or. P. C., and as 
hearsay evidence. The impropriety of plac- 
ing maps before the Jury containing state- 
ments of witnesses or of information receiv- 
ed by the person preparing the map from 
other persons has been recently pointed out 
in several cases. In Emperor v. Abinash 
Chandfa Bose (1), the learned Chief Justice 
has fully dealt with this matter and it has 
been laid down that “ a person who makes 
a map in a criminal case ought not to put 
upon it anything more than what he sees 
himsilf. Particulars derived from witne^^ses 
examined on the spot should not be noted 
On the body of the map but on a separate 
sheet of paper annexed to the map as an 
index thereto.” The direction given here 
may be inconvenient l)ut the law seerns to 
be clear. The learned Chief Justice in 
a very recent case to which my learned 
brother was party [Emperor v. Mofizel 
Peada (2) decided on the 1st May 1925) 
referred to a map like the one in the pre- 
sent case and remarked that the map placed 
before the Jury was a clear instance of 
what should not be done, and observed as 
follows: — “Inlmy j udgment, the map in itspre- 
sent state ought not to have been allowed to 
be placed before the J ury. If it was necessary 
for the map to be placed before the Jury, 
the proper thing to be done was to have a 
clean copy made with these entries omitted 

(B84Ind. Gas. 651; 52 C. 172; 28 0. W. N. 995; 
(1924) A. I R (0,) 1029; 26 Cr. L J. 360. 

(2) 89 lud. Gas. 242; 29 C. W. N. 612; (1925) A. 1. R. 
(0.)909i 26 Or.. h.J, 1298. 


fo that the Jury would have a map before 
them which would not have prejudiced their 
mind in any way.” In my judgment apart 
from the instruction in the Police Regula- 
tions and the High Court Circular Orders, 
it is highly prejudicial in the interest of 
justice to allow statements which may or 
may not be admissible in evidence to be in- 
troduced in a case by indirect means. For 
instance, the map prepared by the Sub-Ins- 
pector from certain information received 
from another person introduces a statement 
made by that person and it is possible that 
the person who gave the information to the 
Sub-Inspector was not himself competent 
to make the statement his information having, 
been derived from others not before the 
Court. Apart from s. 162, Cr. P. C., such 
statements under the general law ought not 
to be made to go in in the shape of entries 
in maps. The trial accordingly has been 
vitiated by the introduction of these pieces 
of evidence and, in my opinion, the convic- 
tion cannot stand. 

In the result the conviction of and the 
sentences passed upon the appellants should 
be set aside and a re-trial ordered. The 
appellants Nos. 2 to 5 will remain on bail 
and the appellant No. 1 in custody until fur- 
ther orders by the Magistrate. 

Panton, J.— I agree. 

z. K. Conviction set aside. 


LAHORE HIGH COURT* 

Chjmjnal Appeal No. 227 of 1925. 

April 6, 1925. 

Present : — Mr. Justice Jai Lah 
PALI AND OTHERS— Accused— Appellants 

verstts 

EMPICROR — Respondent. 

Criminal trial — Practice— Conviction, whether can 
be based on interested and contradictory evidence. 

It is not safe to base the conviction of an accused 
pjrson on Ue evidence of interested witnesses who, 
were not mentioned in the First Information Report as 
eye-witnesses of the occurrence and whose evidence la 
contradicted by other witnesses produced on behalf of 
the prosecution. [P- 1^9, col. 2.] 

Criminal appeal from an order of the 
Magistrate First Class, exercising enhanced 
powers under s. 30, Cr. P, C., Ferozepur, 
dated the 7th February 1925. 

Dr. Nand Lai, for the Appellants. 

Mr. C. H. Cardan Noad, Assistant Legal 
Remembrancer, for the Respondent. 

JUDGMENT. — Pali, Chanan and Sar- 
wan, sous of Nikka Jat, have- been convict-* 
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ed, the first named under s. 324/109 and 
the last two under s. 304, Part II of the 
Indian Penal Code, and have been sentenced 
to one and six years’ rigorous imprison- 
ment respectively. They have all appealed 
to this Court ana I have heard Dr. Nand 
Lai on their behalf and the Assistant Legal 
Remembrancer on behalf of. the Crown. 

The case for the prosecution is that 
Nikka father of the convicts owed some 
money to one Kishen Singh on a number 
of deeds. On the 13th of November 1924 
he consolidated all the previous loans into 
one and effected a mortgage of his property 
in favour of Kishen Singh and had the 
mortgage attested before the Naib-Tahdl- 
dar. The former mortgage deeds had to 
be returned to the ■■ . ■ ' .; . : and the Naib- 
Tahsildar ordered Ram Rattan a Patwari 
to arrage | for the return of the deeds. On 
the 14th of December the parties came to 
the Patwari, but there was some difference 
of opinion as to the manner in which the 
former deeds had to be dealt with. The 
result was that the parties quarrelled and the 
quarrel between the parties led to the Pat- 
wari being’abused by the relations of Nikka. 
The Patwari left the place on a pony in 
order to report the matter to the Naib-Tah- 
sildar who was encamping in a village a 
few miles away. During the absence of 
the Patwari his brother Durga Das passed 
in front of the house of Nikka and told the 
three appellants that his brother had gone to 
make a report to the Naib-Tahsildar and 
that they would be ruined. On this all 
three appellants are alleged to have come 
out of their house armed with dangs. 
Sarwan and Chanan beat him. Durga Das 
fell down. Pali was going to strike him 
but on the bye-standers askinghim to desist 
and finding that Durga Das had .fallen on the 
ground he did not actually strike him. In- 
formation was immediately conveyed to 
the Patwari of this incident. Ho came 
back soon after the assault. The deceased 
died as a result of the injuries received 
the next morning. 

Sarwan Singh admits his presence, but 
says that he wa.s abused by the deceased 
who along with another person attacked 
him. He is unable to explain how the de- 
ceased received these injuries. He denies 
the presence of his two brothers. Pali and 
Ohanan both deny their presence at the 
fight. 

The First Information Report was made by 
the Patwari Ram Rattan, who has appeared 


as P. W. No. 1. This report was made' after 
the death of the deceased, and, therefore, at 
a time when the informant had presuna- 
ably ascertained the full facts of the inci- 
dent. There two Nathua anda Pohu were 
mentioned as eye-witnesses. At the trial 
Amin Ohand, Sucha Singh and Pohu were 
produced as eye-wdtnesses. Pohu does not 
support the prosecution. On the other 
hand he distinctly contradicts the version 
put forward by the prosecution. Amin 
Chand is a son of Ram Rattan Patwari, and, 
therefore, a nephew of the deceased. Sucha 
Singh is a sou of Kishen Singh the mort- 
gagee. Both these witnesses are obviously 
interested. Kishen Singh states that when 
information of the incident was first con- 
veyed to the Patwari by Bainka, his son, the 
names of Chanan and Sarwan alone were 
mentioned as the assailants. In my opin- 
ion it will not be safe to uphold the con- 
viction of Ohanan and Pali on the evidence 
of Sucha and Amin Chand, specially con- 
sidering that they were not, mentioned in the 
First Information Report as eye-witnesses 
and that their evidence is contradicted by 
other witnesses produced on behalf of the 
prosecution. 

The case of Sarwan, however, stands on 
a different footing. He admits his pre- 
sence and some sort of quarrel with the 
deceased, but makes an obviously absurd 
statement that he does not know how the 
deceased received his injuries. The evi- 
dence produced on his behalf is unreliable 
and is open to the same criticism as the 
statement of Sarwan. In my opinion Sar- 
wan must be held responsible for the in- 
juries caused to the deceased. The learned 
Counsel on behalf of Sarwan claimed the 
benefit of a right of private defence on 
behalf of Sarwan. In my opinion no fads 
entitling the convict to any such right have 
been established. It was then contended 
that in any case Sarwan acted under grave 
and sudden provocation There is no force in 
this contention also. The use of the langu- 
age imputed to Durga Das does not in any 
sense amount to grave and sudden provo- 
cation. 

I accept the appeals of Pali and Ohanan 
and acquitting them order their release 
forthwith. The conviction and sentence of 
Sarwan are confirmed and his appeal is die-, 
missed. 

z. K. Appeal partly accepted. 
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PATNA liioti dOUNT. 

Appeal pkom Appellate Decree No. 1254 
OF 1922. 

June 24, 1925. 

Present: — Mr. Justice Adami and . 

Mr. Justice Sen. 

Mueammat BATISA KUER — Plaintiff- 
Appellant 
versus 

RAJA RAM PANDEY and others 
— Defendants — Respondents. 

Pltadings— 'Adverse possession^ plea of Appeal- 
Plea, whether can be taken —Limitation, commencement 
of, during lifetifne of full ownei — Death of full owner 
—Succession by limited owner— Suspension of limi- 
tation. 

Ordinarily a plea of adverse possession should be 
distinctly raised in the pleadings and should also 
form the subject-matter of an issue, but a party may 
b© allowed to succeed on a title by adverse posses- 
sion pleaded for the tii-st time in the Court of Api)eal, 
if such a case arises on facts stated in the pleadings 
and the opposite party is not taken by surprise, [p 178, 
col. 1.] 

Once limitation has commenced to run in the life- 
time of a full owner it is not suspended by reason of 
the fact that the full owner dies and is succeeded by 
a limited owner, [ibid.] 

Appeal against a decision of the Ad- 
ditional Subordinate Judge, Saran, dated 
the' ItJth August 1922, reversing that of the 
Additional Munsif, Siwan, dated the 26th 
November 1921, 

Mr. N, N. Sinhdy for the Appellant. 

Mr. ff. N. Prasad, for the Respondents. 

JUDGMENT, 

SCHv J>« — This appeal arises out of a suit 
by the plaintiff-appellant for a declaration 
that a deed of zerpeshgi dated the 20th 
December 1907 executed by Mtisammat 
Inderbaso in favour of the defendant No. 1 
was fraudulent and collusive and without 
legal necessity; that the said mortgagor 
had no right or title to execute the zerpeshgi 
deed and that, therefore, it was not opera- 
ttive on plaintiff who had inherited the land 
in dispute from her fatlier Sadhu Dubey. 

The uase of the plaintiff was that one 
Bheo Dubey had two sons Nakched and 
Chulhai; that Nakched had a son Dukhi 
Dubey and OhuHfai had a son Sadhu Dubey; 
,thut Dukhi and Sadhu were joint; that 
Dukhi died and Sadhu^catne into the family 
property by survivorship, that after Sadhu’s 
death his widow Musammat Jharo succeed- 
ed that t after Musammat Jharo the 

^plainfifi inherited the property in suit from 
»her father. : The plaintiff alleged that 
JndjerbasQ Kuer, the widow of Dukhi, illegal- 
ly and fraudulently executed a deed of 
dated >the '20th December 1207 in 

12 
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favour of her brother, the defendant No. 1, 
who in turn assigned the mortgage in favour 
of defendant No. 2, The case for the de- 
fence was that the plaintiff was not the 
daughter of Sadhu and Jharo; that Dukhi 
and Sadhu werenot joint when Dukhi died 
that upon Dukhi's death Inderbaso Kuer 
succeeded to his property and upon her 
death her daughter Sona Kuer succeeded. 
The defendant No. 1 alleged that he was 
the daughter s son of Inderbaso, that is, the 
son of Sona Kuer and not the brother pf 
Inderbaso Kuer, as alleged by the plaintiff. 
The learned Munsif held that the plaintiff 
was the daughter of Sadhu Dubey; that the 
zerpeshgi deed w^aa fraudulent and collusive; 
tliat Dukhi died whilst living joint with 
Sadhu and that defendant No. 1 is the 
brother of Inderbaso; and he decreed the 
suit. On appeal, the learned Subordinate 
Judge affirmed the finding that the plaint- 
iff was the daughter of Sadhu; but he held 
that, even assuming that Inderbaso, the 
mortgagor of defendant No. 1, had no title 
to the land in suit, the defendant No. 1 
having got possession of the land in 1907 
on the basis of his zerpeshgi and having 
continued in possession for over 12 years 
his title was perfected by adverse posses- 
sion. He. therefore, allowed the appeal and 
dismissed the suit. 

It is contended before us, first, that the 
question of adverse possession was not in 
issue and that the Court of Appeal was not 
competent to raise it or pass his decision 
on it. Secondly, that the question whether 
Dukhi or Sadhu were joint or separate was 
not gone into by the Court of Appeal; that 
he should have gone into the question 
fully. 

There is no doubt that title by adverse 
possession does not appear to have beep 
raised in the pleadings, but the principle 
has often been laid down that a party may 
be allowed to succeed on a title by adverse 
possession pleaded for the first time in the 
Court 6i Appeal if such a case arises on 
facts stated in the pleadings and the party 
is not taken by surprise. The learned Sub- 
ordinate Judge bases his decision on the 
following facts. He finds that as early as 
1898 in the Cadastral Survey Inderbaso 
Kuer s name is recorded in the survey 
khatian, and he observes that this entry 
must be regarded as a prespipptive pi^ of 
evidence of possession of Mummmat Inder- 
baso, He finds that in 1901 there was a 
zerpeshgi in favour of defendant No. I 



178 iARltAt i>, EBLU UAL. [521. 0. 1926] 


granted by Inderbaeo Kuer; be finds that 
in 1907 the zerpeshgi in suit was executed; 
that the dues of the previous bond were 
satisfied out of the consideration of the dis- 
puted zerpeshgi in favour of defendant 
No. 1. These two old registered bonds, he 
observes, executed so long ago as 1901 and 
1907 show that Musammat Inderbaso exer- 
cised acts of possession over the disputed 
land. He also records it as an admitted fact 
thatSadhu, the father of the plaintiff-appel- 
lant, “died seven or eight years ago,” and that 
the defendant 8 possession over the land in 
suit commenced during Sadhu s lifetime, 
and further that admittedly he is still in 
possession. He also states that the witness- 
es of the plaintiff had to admit that plaint- 
iff never got possession of the land in 
suit; that in fact not a single witness exa- 
mined by the plaintiff spoke a word about 
the possession of the plaintiff or her pre- 
decessor Sadhu over the land in suit. It is 
also found that at the Ilevisional Survey of 
1919, the name of defendant No. 1 was 
entered as being in possession as zerpesh- 
gidar of Inderbaso. Now most of the 
material facts above mentioned were stated 
in the pleadings and evidence was gone 
into in detail on all the points. On the 
principle laid down in the case of Lilabati 
Misrainy. Bishen Chohey (1) the learned 
Subordinate Judge rightly comes to the 
conclusion that limitation liaving once com- 
menced to run in the lifetime of a full 
owner cannot be taken to be suspended if 
he dies and is succeeded by a limited 
owner. Upon the facts found and upon 
the facts appearing in the pleadii/gs I am 
inclined to think that the finding as to 
adverse possession is well-sustainable. 
Ordinarily the principle, no doubt, holds 
good that adverse possession should be 
distinctly raised in the pleadings and 
should also form the subject-matter of an 
issue, but where the fact is so clear and un- 
mistakable that the plaintiff has never been 
in possession of the land claimed for nearly 
22 years and where, on the other hand, pos- 
session is exercised adversely to him as 
found in the present case, I see no reason 
for iD4:erference. 

The appeal is dismissed with costs. 

Adamly J.— I agree. 

2- K. Appeal dismissed. 

(1) 6 0, L. J, 621 at p, 633 


LAHORE HIGH COURT* 

MiSCELLANEOriS SECOND ClVIL ApPBAL 
1^0. 80 OF 1925. 

M^y 20, 1925. 

, Present:—!^. Justice Zafar Ali. 

BARK AT AND OTHERS— Defendants 
— Appellants 
versus 

RELU MALand others— Plaintiffs— • 
Respondents. 

Limitation Act {IX of 1908)^ Sch. 7, Art. 1S5 - 
Mortgage with possession— Suit by mortgagee to recover 
possession — Limitation, commencement of — Submei'sion 
of land, effect of. 

In the case of a mortgage with possession the mort- 
gagor is liable to deliver possession of the mortgaged 
property to the mortgagee om the date of the mort- 
gage, but is not bound to do so until the " -■ 

asks for or seeks to enforce his right to possession. If 
the latter fails to do so, the mortgagor’s possession 
cannot be said to be that of a trespasser or wrong-doer, 
[p 179, col 1 ] ^ 

The mortgagor's right to possession, however, deter- 
mines oil the date of the mortgage, and under Art 135 
ot vScli I to the Limitation Act, a suit by the mortgagee 
to recfwer possession of the mortgaged propeity must 
be brought within twelve years of such date. Where, 
after such date the land mortgaged becomes sub- 
merged and IS taken possession of by the mortgagor 
on its re-appearance, the mortgagor will be deemed 
to have remained in constructive possession thereof 
during the period of submersion and time will be 
deemed to have continued to run against the mort- 
gagee during the period of submersion. In any case, 
time having begun to run against the mortgagee from 
the date of the mortgage, the subsequent submersion 
of the land would not have the effect of stopping it, 
{ibid ] 

Miscellaneous second appeal from an 
order of the District Judge, Hoshiarpur, 
dated the 13th October 1924, reversing that 
of the Subordinate Judge, Second Class, 
Hoshiarpur, dated the 15th January 1924. 

Sheikh Niaz Mohammad, for the Appel- 
lants. 

Mr. N. C. Pandit and Lala Hargopal, for 
the Respondents. 

JUDGMENT. — The only question for 
determination in this second appeal is whe- 
ther the plaintiffs’ suit for possession of 
the land mortgaged to them was barred by 
time or not. The Trial Court decreed the 
suit in respect of that portion of the land 
which had been in possession of a prior 
mortgagee and was redeemed by the plaint- 
iffs in 1921, but dismissed the suit with 
regard .to the rest on the ground that it 
was barred by time. On appeal by the 
plaintiffs, the learned District Judge came 
to the conclusion that the suit was within 
time in respect of the rest also by virtue of 
a certain condition embodied in the mort- 
gage d^ed, it is contended on behalf of 
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the defendants-appellants that the said 
condition did not warrant the conclusion 
drawn by the learned District J udge. 

The facts, that need be stated here for 
the purpose of the disposing of this appeal, 
are briefly as below : — 

^ The land is situated on the banks of the 
river Sutlej and is liable to submersion 
under water, but, as found by the learned 
District Judge, the whole of the land mort- 
gaged was out of water at the time of the 
mortgage, that is, on the 25th June 1894, 
which is the date of the registered deed of 
mortgage. The mortgagor’s right to pos- 
session, therefore, determined on that very 
date as the mortgage was with possession, 
and under Art. 135 of the Limitation Act, 
the suit for possession should have been 
brought within 12 years from that date. 
Limitation began to run against the mort- 
gagee from the said date, but a consider- 
able portion of the land remained submerg- 
ed under water from 1903 04 to i9lM2, 
and the learned Counsel for the plaintiffs- 
respondenta contends that the mortgagee 
should be deemed to have been in construc- 
tive possession of the land during this 
period, because he argues, the mortgagors 
were trespassers from the date of the mort- 
gage and their possession as trespassers 
and uTong-doers should be deemed to have 
terminated with the submersion of the land. 
But ^’the learned Counsel could cite no 
authority in support of his proposition that 
in case of every mortgage with possession, 
the mortgagor becomes a trespasser and 
wrong-doer if he remains in possession after 
the The mortgagor is, no doubt, 

liable to deliver possession to the mort- 
gagee, but is not bound to do so until the 
mortgagee asks for or seeks to enforce his 
right to possession. If the latter fails to 
do so, the mortgagor’s possession cannot 
be said to be that of a trespasser or wrong- 
doer. 

As the time began to run from the date 
of the mortgage, the subsequent submer- 
sion of the laud could not have had the 
effect of stopping it. Further the mort- 
gagor, who was in actual possession of the 
land before submersion, should be deemed 
to have remained in constructive possession 
thereof after submersion as evidenced by 
his having taken actual possession when 
the land emerged from the river. It cannot 
be said that the mortgagee, who had never 
obtained possession, repaained in construe- 
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tive possession so long as the land was under 
the water. 

The condition which, according to the 
learned District Judge, gave the mortgagee 
a fresh cause of action for suing for posses- 
sion every time that the land emerged after 
submersion runs as follows: — 

'"Jis qadar arazi kul khata se khwah 
qahza murtahin, khwah ba qabza muzhiran 
{rahinan) hurd ho jawe to us mense bawajih 
hissa marhuna ke zimawari murtahinan ke 
samjhi jaioegi, aur jis qadar arazi baramad 
hogi us men se bhi murtahin bawajih hissa 
marhuna ke zamin lene ka mustahiq hogaj' 

Now, the })roperty mortgaged was only a 
share in an undivided joint holding and, 
therefore, this condition gave expression to 
the ordinary rights and liabilities of all the 
CO sharers following each submersion or 
re-appearance of the land. The condition 
does not create any new right, that is, a 
right, which the mortgagee would not have 
been entitled to but for the stipulation in 
question. If the mortgagee had once taken 
possession, he would have remained in con- 
structive possession after the submersion 
of the land and been entitled as matter of 
course, to take possession of it on its re- 
appearaime. Thus the condition does not 
create any right which the mortgagee had 
not already got as such. The mortgagee’s 
cause of action arose when the mortgagor’s 
right of possession determined, and as that 
right had once determined, no fresh cause 
of action could be said to have arisen 
after that. The lower Appellate Court’s in- 
terpretation of the condition would lead to 
the conclusion that a fresh cause of action 
would arise even if the first submersion 
should have taken place more than 12 years 
after the mortgage. 

In view of what has been stated above 
I accept the appeal with costs and, revers- 
ing the order of the lower Appellate Court, 
restore that of the Trial Court. 

z. K. Appeal accepted. 


PATNA HIGH COURT* 

Civil Revision Nos. 381 and 382 of 1923. 
March 13, 1925. 

Present;— Justice Sir Jwala Prasad, Kt. 
LAURENTIU8 EKKA-Petitioner 
"Vensxis 

DHUKI KOERI-Opposite Party. 

Civil rrowdun Code. (Act V of 1908), 0. Ill, rr. i, 
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4 — Legal Practitioners Act (XVI J I of 1879), s. 4 — 

Practise,'' meaning of— Advocate, authority of, to 
act on behalf of client — Vakalatnama, nfce^f- 

sary — Compromise consented to by Pleader, when can 
be set aside — b'raud— Collusion - Peti'^i '>n presented out 
of time— Delay , explanation of— Extension of time, 
prayer for-^ Limitation Act {IX of IVOS), s J. 

The word “piactise” in s. 4 of the Legal Practitioners 
Act, includes the right to appear, plead and act. [p. 182, 
col. L] 

By virtue of the provisions of cl (3) of r 4 of 
O. Ill, C. P. C., an Advocate, unlike a Pleader, can be 
verbally appointed to act on behalf of his client, and 
w’hen so appointed, under r. 1 of O III, he can appear, 
plead and act. There is, therefore, nothing to prevent 
an Advocate, either in the High Court or in the sub- 
ordinate Courts, from presenting an application on 
l)ohalf of his client without any power of appoint- 
ment or vakalatnama given to him in writing, [p 181, 
col. 2.] 

A petition filed out of time must sliow on the face 
of it the reason for the delay, and there must be an 
express prayer for condonation of the delay under s. 5 
of the Limitation Act. [p. 182, col. 2] 

A compromise consented to bya Pleader duly autho- 
rised in that behalf will not be set aside, unless 
fraud or collusion is imputed to the Pleader, [p 183, 
col 1.] ^ 

Revision against an order of the Subordi- 
nate Judge, Ranchi, dated the 9th June 
1923. 

Mr. H. P. Sinha, for the Petitioner. 

Mr. S. Saran, for the Opposite Party. 

JUDGMENT,— This is an application 
against an order of the Subordinate Judge 
of Ranchi, dated the 9th June 1923, reject- 
ing an application of the petitioners pre- 
sented under O. XLVII. r. 1, of the C. P. C., 
for review of a judgment, dated the 23rd 
December 1922, passed by him. 

The petitioners were plaintiffs in the 
case and sought to recover possession of the 
disputed land on a declaration of their title 
thereto as their ancestral hhuinhari land. 
The defendants, on the other hand, claimed 
to be in possession of the property under 
purchase made by their father in 1^73 
from one Sheikh Bhukun, an auction-pur- 
chaser of the land. The plaintiffs’ suit was 
dismissed by the Munsif, and the appeal 
filed by them was placed in the file of the 
Subordinate Judge for disposal. The 
r.'ofboth sides concluded on the 
2*‘'!. I), *.‘mber. On the 23rd December a 
compromise petition was filed before the 
learned Subordinate Judge. The petition 
was signed by the defendants and their 
Pleader, and on behalf of the petitioners 
their Pleader signed the same. By the 
petition of compromise the bhuinhari title 
of the petitioners was admitted and acknow- 
ledged by the defendants, and the defend- 
ants were allowed to hold the disputed 


land as occupancy raiyats under the plaint- 
iffs on payment of r^nt at the rate of Rs. 3 
per acre, the rent being revisable at the 
time of the preparation of the Record of 
Rights The appeal was disposed of in 
terms of the compromise petition by judg- 
ment of the Court, dated the 23rd December, 
1923. 

The petition for review of the judgment 
was filed on behalf of the petitioners on 
the 5th June. In it it was alleged that after 
the arguments were over, the petitioner 
No. 1, who was in charge of the case on 
behalf of the plaintiffs, had left Ranchi 
for his village in order to make prepara- 
tion for the Christmas festival in his charge, 
and he came back to Ranchi in the first 
week of January and learnt that the appeal 
was disposed of in terms of the compromise 
referred to above. It was alleged in the 
■ / the compromise petition was 

: .. . his knowledge and without 

instructions to his Pleader and that it was 
prejudicial to the plaintiffs’ interest. 

The compromise petition was signed by 
the petitioners themselves, and countersign- 
ed by their Counsel Mr. Roy. On the 9th 
June 1923, the Court rejected the applica- 
tion for review holding: (1) that it was out 
of time, and (2) that it was not in proper 
form. As to the latter ground the learned 
Subordinate Judge observed that Mr. Roy 
being a Counsel (Advocate) could not move 
^ the petition unless he was instructed by a 
* Pleader and after the latter had signed it, 
and that if Mr. Roy wanted to present the 
petition and thereby act as a Pleader, he 
would have filed a vakalatnama. In support 
of this view the learned Subordinate Judge 
has cited the case of Mr. B. N. Misra, an 
Advocate of the Court, who practises in 
Cuttack. I have looked into the file of the 
case. Mr. Misra applied for refund of 'some 
money on behalf of his client and filed a 
petition for that purpose under his own 
signature, without filing a vakalatnama. 
The learned Chief Justice (Sir Edward 
Chamier) observed that if Mr. Misra want- 
ed to perform the functions of a Pleader he 
must file a vakalatnama. This view has 
been maintained in this Court in several 
cases, and thus a practice has been es- 
tablished of not allowing refund of money 
to an Advocate unless he is especially autho^ 
rized and files a vakalatnama. This would 
be so under the provisions of the stamp 
law which especially require that a refund 
of money can only be made to a pere^^ 
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holding a powar-of-attorney, duly atatnped, 
from the person on whose behalf the with- 
drawal is sought [Art. 48 (p), Sch, I of 
the Stamp Act], But the Counsel in the 
present case did not want any refund of 
money on behalf of his client; he only ap- 
plied for review of judgment. The petition 
for review in the present case was duly 
Binned by all the petitioners, and it was 
moved by Counsel, Mr. Roy, who appeared 
for the petitioners who were also present in 
Court at the time. The rules as to the 
presentation of an application are to be 
found in Oh. Ill, page 13, of the High 
Court Rules, and in Ch. I, Part I, page 
5, of the General Rules and Circular Orders 
for the subordinate Courts. Rule 4, els. 
(Hi) and (iv), of Ch. Ill of the High 
Court Rules say that a petition shall be 
signed and dated either by the petitioner 
or declarant or his Pleader and presented 
either by the petitioner or declarant or his 
recognized agent or his Pleader or some 
person appointed in writing in each case by 
such Pleader to present the same. The 
note to that rule says: 

‘Here and throughout these rules unless 
there is anything repugnant in the subject 
or context ‘Pleader’ means Advocate, Vakil 
or Attorney.” 

Therefore, a petition must be signed and 
presented either bv the petitioner himself 
or an Advocate, Vakil or Attorney of this 
Court, In the present case the petition was 
signed by the petitioners themselves. They 
were present in Court, and it was signed 
and presented by Mr. Roy, Advocate, on 
their behalf. Therefore, if the petition were 
filed in this Court it would have been in 
order. It is, liowever, contended by Mr. 
Sambhu Saran that, as it was presented 
before the learned Subordinate Judge, the 
Advocate in question could not present it. 
Rule 2, cl. (3), Ch. I, of the General Rules 
and Circular Orders, however, states that a 
petition to be presented in the lower Courts 
may be signed by the person presenting it, 
and r. 3 says that if the person presenting 
it is not a Pleader or a mukhtiar, he shall, 
if so required by the Court, be identified. 
Therefore, a petition in the subordinate 
Courts may be signed and presented by a 
party or by his Pleader. “Pleader” has been 
defined in the 0. P. C., s. 2, cl. (15), to mean 
any person entitled to appear and plead for 
another in Court and to include an Ad- 
vocate, Vakil and Attorney of a High Court. 
This rule refers onlj^ to the functions of 
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appearing and pleading, and it is said that 
it does not include acting. 

Rule 1 of 0. Ill of the C. P. C , says: 

“Any appearance, application or act in or 
to any Court, required or authorized by 
law to be made or done by a party in such 
Court, may, except, where otherwise express- 
ly provided by any law for the time being 
in force, be made or done by the party in 
person, or by his recognized agent or by a 
Ple'ider duly appointed to act in his behalf.” 
Rule 4 (1) of the order says: 

“The appointment of a Pleader to make 
or do any appearance, application or act for 
any person shall be in writing, and shall 
be signed by such person or by his re- 
cognized agent or by some other person 
duly authorized by power-of-attorney to act 
in this behalf.” 

Clause (3) of r. 4 dispenses witli the ap- 
pointment in writing in the case of an 
Advocate of any High Court, and an Advocate 
is not required to present any document 
empowering him to act. 

Therefore, an Advocate, unlike a Pleader, 
can be verbally appointed to act on behalf 
of his client, and when so appointed under 
r. 1 of O. Ill he can appear, plead and act. 
Hence Mr. Roy need not have filed any 
vakalatnama as his authority to present 
the petition of revision on behalf of the 
petitioners. So far as the law and the rules 
are concerned, there is nothing to prevent 
an Advocate, either in the High Court or 
in the subordinate Courts, from prc-'C-nliiig 
an application on behalf of his client with- 
out any j) 0 \ver of appointment or vakalat- 
nama given to him in writing. There is 
nothing in the Legal Practitioners Act 
also against this view. 

Section 7 of the Letters Patent of this 
Court confers upon the Court power 
“to approve, admit and enrol such and so 
many Advocates, Vakils and attorneys as 
to the said High Court may seem meet; 
and such Advocates, Vakils and Attorneys 
shall be and are hereby authorized to ap- 
pear for the suitors of the said High Court, 
and to plead or to act, or to plead and act, 
for the said suitors, according as the said 
High Court may by its rules and directions 
determine, and subject to such rules and 
directions.” 

In s. ^ of the Letters Patent it is further 
declared that this Court 
“shall have power to make rules from 
time to time for the qualification and ad- 
ipiasion of proper persons to be Advocates, 
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Vakils or attorneys-at-law of the said High 
Court, and shall be empowered to remove 
or to suspend from practice, on reasonable 
cause, the said Advocates, Vakils or attorney s- 
at law; and no person whatsoever but such 
Advocates, Vakils, or attorneys shall be 
allowed to.. .appear, plead or act on his own 
behalf or on behalf of a co-suitor.” 

Section 119 of the 0. P. C , enacts that 

“Nothing in this Code shall be deemed 
to authorize any person on behalf of an- 
other to address the Court in the exercise 
of its original civil jurisdiction, or to exa- 
mine witnesses, except where the Court 
shall have in the exercise of the power con- 
ferred by its Charter authorized him so to 
do or to interfere with the power of the 
High Court to make rules concerning Ad- 
vocates, Vakils and Attorneys.” 

No rule has been framed in this Court 
prohibiting an Advocate from presenting an 
application or acting on behalf of his client. 

Unders. 4of the Legal Practitioners Act 
(XVIII of 1879). 

“Every person now or hereafter entered 
as an Advocate or Vakil on the roll of any 
High Court under the Letters Patent con- 
stituting such Court, shall be entitled to 
practise in all Courts subordinate to the 
Court on the roll of which he is entered,” 
etc. 

Thus, if an Advocate on the roll of this 
High Court is entitled to sign and present 
an application and to act on behalf of his 
client in the High Court itself, by s. 4 of the 
Legal Practitioners Act referred to above he 
will be entitled to practise in all the Courts 
subordinate to this Court. The word “prac- 
tise” in the section has been advisedly used 
and unless prohibited by any special rule 
will include the right to appear, plead and 
act. 

Mr. Sambhu Saran has referred us to the 
case of Ram Tanick Barrik v. Sidhessuree 
Doasee (1). That case, no doubt, supports 
his contention, but that case relates to the 
practice in the Calcutta High Court under 
the rules framed by that Court prohibiting 
Advocates of the Court from acting on be- 
half of their clients either on the original 
or on the appellate side; and all the argu- 
ments advanced by Mr. Sambhu Saran were 
considered and fully met by a Full Bench 
of the Allahabad High Couit in the case of 
Bakhtawar Singh v. Sant Lai (2). Their 

(1) 13 W. R. 60, 

(2) 9 A. 617; A. W. N, (1887) 153; 5 Jnd. Pec. (n. a) 
B18(F,I3v\ 
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Lordships in that case observed; “It does 
not appear to us necessary to enter upon a 
discussion of the practice that prevails and 
regulates the professional status and pro- 
ceedings of Counsel in England, as it seems 
to us to be altogether beside the question we 
have to determine, namely, whether en- 
rolled Advocates of this Court are, as suchi 
prohibited from doing all such acts as ad- 
mittedly may be done by the Vakils.” 

Accordingly their Lordships held that 
under the Letters Patent of the Allahabad 
High Court and its rules an Advocate can 
appear, plead and act. 

Now, the Letters Patent of this Court 
and the rules framed by us are on similar 
lines to those of the Allahabad High Court. 
1 am, therefore, inclined to adopt the view 
taken by the Full Bench of that Court and 
to hold that the learned Subordinate Judge 
was wrong in his view that the petition of 
review presented to him by Mr. Roy, Ad- 
vocate, on behalf of the petitioners was not 
propel ly presented. 

The first ground upon which the learned 
Subordinate Judge rejected the application 
of the petitioners, however, seems to be 
substantial. The petition was filed much 
out of time. The appeal was disposed of 
on the 23rd December 1922, and the peti- 
tioner No. 1 came to know of it in the first 
week of January 1923, when he came to 
Ranchi 1o inquire about the case. The 
review petition should have been filed 
about the 23rd of March, 1923. It was, how- 
ever, filed on the 5th June 1920. This en- 
ormous delay has not been explained in the 
petition for review presented to the Sub- 
ordinate Judge. 

It is a well' recognized principle that a 
petition filed out of time must show on the 
face of it the reason for delay and there 
must further be an express piayer for ccn- 
donation of the delay under s. 5 of the 
Limitation Act. On the face of it the 
petition was time- barred and the Court 
below was right in holding that it was not 
entertainable. 

Again, the petition does not impute im- 
proper conduct on the part of the Pleader 
who filed the compromise petition, and 
unless that was done the action taken by 
the Pleader on behalf of the petitioners 
could not be challc ngc d, for under li e 
vakalatnarr a the Pleader had full povei tc 
compromise the case [vide Sadho Saian Rai 
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v.AnantJiai (3).] The recent decision of 
their Lordships of the Judicial Committee 
in the case of Sourindra Nath Mittra v. 
Heramha Nath Bandopadhnya (4') may be 
usefully cited, though the facts of the case 
are not very similar to those of the present 
one. On principle there does not seem to 
be any reason for interfering with a com- 
promise consented to by the Pleader duly 
authorized in this behalf, unless fraud or 
collusion is imputed to the Pleader. No 
such collusion or fraud has been pleaded in 
the petition. No doubt, ignorance of the 
compromise, want of instructions to the 
Pleader and possibly fraud practised by the 
opposite party have been vaguely stated in 
the petition. These are, however, not 
sufficient to affect the compromise filed in 
the present case. Again, the petitioner 
No. 1 says that he was looking after the 
case and went away on the 23rd December 
1922, to make arrangements for Christmas 
festivities, but there were about ten other 
petitioners and there is no reason why the 
petitioners other than petitioner No. 1 could 
not remain in Ranchi to look after the 
case. 

Por all these reasons I dismiss the ap- 
plications. 

z. K. Applications dismissed, 

(3) 77 Ind. Caa 14, 2 Pat 731, (1923) Pat. 197; (1923) 
AIR (Pat) 483 

(4) 84 liid Oas 721; (1923) A L R (P. 0 ) 98; 45 M 
L J 453; (1923) M. W. N. 734, 33 M. L. X- 294 
(P. 0) 


LAHORE HIGH COURT. 

Miscellaneous Civil Appeal No. 2603 
OF 1924. 

April 22, 1925. 

Present: — Mr. Justice Harrison. 

Musammat PRAG DEVI and another— 
Obj bctors —Appellants 
versus 

NATHUMAL and others— Petitioners 
Respondents. 

Will — Undue influence — Disposing mind— Inference 
from surrounding circumstances. 

In the absence of direct evidence as to the posses- 
sion of a (lispobir.tf III Hid by a testator at the time of 
making a Will, ii ia open to the Court to infer from 
the surrounding circumstfinces of the case the exercise 
of undue influence over the testator, [p 183, col. 2.] 

Where the Court is able to f^d that a testator at 
the time of making a Will was in a very weak state 
of health and was under the influence of persona who 
Iprere benefited by the Will, the Will muit be rejected 


as having been executed by the testator without A 
disposing mind. [p. 184, col L] 

Miscellaneous civil appeal from an order 
of the District Judge, Jullundur, dated the 
25th June 1924. 

Lala Jagan Nath Agarwal and Mr. Anant 
Ram, for the Appellants. 

Messrs. Faqir Chand and Madan Gopalj 
for the Respondents. 

JUDGMENT.— The Probate of a Will 
of Bhan Mai has been granted to three of 
his nephews Nathu Mai, Girdhari Lai and 
GurdasMal by the District Judge of Jul- 
lundur. The application for Probate was 
contested by the daughter of the deceased, 
Musammat Prag Devi, and she presented 
this appeal. 

The contention in the Trial Court, as here, 
has been that the document was undoubted- 
ly executed by the late Bhan Mai a few days 
before his death but that he was in such a 
bad state of health that he did not know 
what he was doing, that the Will after 
registration was taken over by Girdhari 
Lai and is still in his possession unless 
he has destroyed it, that he refused to 
produce it because he does not wish it to 
be shown that the Will bears the thumb- 
mark, and not signature, of the late Bhan 
Mai, and that there are various indications 
to prove that the mind of Bhan Mai was do- 
minated by his nephews and that he had not 
a disposing mind at the time when the Will 
was executed four days before bis death. 
The learned District Judge has held that 
there could be no reason for Girdhari Lai 
to lose or suppress the Will, that the 
daughter has been very well treated, and 
that there is no evidence that Bhan Mai was 
under the influence of his nephews. It is 
true that there is no direct evidence and 
it is only a question of whether such influ- 
ence can be inferred. The reason put forward 
for the possible suppression of the Will is 
perfectlv comprehensible and if the recital 
in the vV^ill be ignored, it appears that the 
daughter would have succeeded to the whole 
of her father's property, while according 
to the Will she receives only a portion and 
the nephews take the remainder. 

This point of the disappearance of the 
Will is I think of great importance. The 
Sub- Registrar himself came to the house of 
Bhan Mai, and tells us that he was weak 
and comatose and that he had to wait till 
he woke up. He states that Bhaii Mai 
assented to the contents and put his thumb 
mark upon it, i. e., on the endorsement, Th 
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Bub-RegisUrar then took the deed away to 
his office for necessary formalities to be ob- 
served, and ma<le it over to Girdhari Lai, 
one of the nephews, when he came to fetch 
it. This man Girdhari Lai brought with him 
a receipt purporting to l)ear the thumb im- 
pression of Musammat Prag Levi the 
daughter a curious proceeding. This thumb 
impression has not been proved. Counsel, 
however, contends that this is sufficient to 
establish that the Will was made over 
by Girdhari Lai to Musammat Prag Devi, 
emd he further contends that the Sub- Regis- 
trar's statement that he was told that the 
thumb impression was that of Musammat 
Prag Devi, but that he had not seen it put on 
is" good evidence. This incident of handing 
in the previously prepared receipt is I 
think very highly suspicious. The reason 
for suppressing the Will is said to be that 
it bore the thumb-mark of Bhan Mai and 
that he would not have executed a solemn 
document in this way had he not been too 
•weak to write. The witnesses as to the 
actual signature are tw'o, Tulsi Kam the 
scribe and Mela Ram one of the witnesses. 
Tulsi Ram says that Bhan Mai put his 
thumb-mark, while Mela Ram is very posi- 
tive that he signed in Urdu. The document 
itself shows baqalam khud Bhan Mai anguiha 
which I take to mean his thumb-mark and 
riot his signature, and there is the further 
fact that he affixed his thumb-mark to the 
endorsement before the Sub-Registrar, I 
find that Tulsi Ram is right in saying that 
Bhan Mai put his thumb-mark and did 
riot si^n, and I think that be is also fight 
in saying that his reason for doing so was 
that he was very weak. The Will recites 
that Bhan Mai wishes to ensure the inherit- 
ance of his daughter and leaves to her 
ivhat is called his self-acquired property 
and states that his reversioners will take 
the ancestral property. There is no pre- 
sumption regarding the ancestral nature of 
any property, nor has it ever been pleaded 
in this case that any of the property was 
ancestral. The natural heir to receive the 
estate was the daughter and taking every 
thing into account, in spite of the evidence 
of the Sub- Registrar that Bhan Mai appear- 
ed to him to understand what he was doing, 
I find that he was in a very weak state of 
healll), and that every thing points to the 
conclusion to wliioh I come, tliat he was 
under the influence of his nephews and had 
not a uispo'ing mind at the time he eiiecut- 
ed this document. 
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I, therefore, accept the appeal and dismisis 
the application for^Brobate; 
z K. Appeal accepted. 


WAtUfA HtaH COVITT, 

A'pPEAh from Okiginal DhCRBE No. 2C5 
OF 1921. 

June 20, 1924. 

Present : — M'r. Justice Das and 
Mr. Justice Roas. 

TARKESHWAR PRASAD TEWARl' 

— Appellant 

VeVStLS 

DEVENDRA PRASAD TEWARt— 
Respondent. 

Evidence Act (I of 1872), s. 7 If -Plaint, whether 
public document- -Certified copy, whether admimble — 
Fatna High Court Rules, Ch IX, rr. i, 30 — Paper- 
book, printing of — Hegi$ti*ar, whether cem grant ex- 
emption 

Neither a plaint nor a written statement is a public 
document, and a certified copy of either is not ad- 
missible in evidence, [p. 188, col. 2.1 

Rule 30 of Ch. IX of the Patna High Court Rules 
must be construed as subject to rr 1 and 4 of the 
Chapter, and the Registrar has no authority to exempt 
a party from having a printed paper-book prepared in 
a case, [p 191, col. 2.] 

Appeal from a decision of the Additional 
Subordinate Judge, Patna, dated the 14th 
September 1921. 

Messrs. C. C. Das, S. M. Gupta, Ram 
Prasad and Janak Kishore, for the Appel- 
lant. 

Messrs. S. P. Sen and A. T. Sen, for the 
Respondent. 

JUDGMENT. 

Rosa, J« — The question in this appeal 
is a pure question of fact and relates to 
the origin of TarkeshWar, defendant No. 1. 

Sheo Prasad Tiwarf had two sons. Ram 
Partap alias Halkhori and Maheshwar Dutt 
alias Duttan. Ram Pratap had two sons, 
Ramrup and Ramsuraj, by his wife Parbati. 
The plaintiff Debendra Prasad Tiwari is 
the son of Ramrup and his wife llartalika. 
The question for decision In the suit is 
whether TarkeshWar is ihe posthumous son 
of Ramsuraj and his wife Uarnandan 
Kuer. Ram Pratap died in 1899. The 
plaintiff alleges that both hie sons were 
then minors and the management of the 
property was assumed by Maheshwar Dutt, 
Even after he attained majority Ramrup 
was incapable of managing his estate being 

Weak intellect and dnwolute habits. Hia 
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39|ottiwr:then.foa'inftd the idea of marrying 
one of her sons in the family of a man of 
affairs and accordingly Ramsuraj was mar- 
ried to HarnandanKuer,lt^e grand-daughter 
of one Nanku Pande, who is described 
in the plaint as “a successful tout practis- 
ing in the district of Patna possessed of 
^eat tact and fully capable of understand- 
ing business and managing zemindari 
affairs” Nanku Panda then took up the 
management of the estate acting in consulta- 
tion with Maheshwar Dutt. 

The plaintiff alleges that Ramsuraj died 
on the 23rd of Bhado 1313 two years after 
his marriage. On the death of Ramsuraj 
Nanku Pande took Harnandan Kuer to his 
house at Machuatoli in Patna and set up 
Tarkeshwar who was the son of one Banke 
Singh, a constable by his mistress as the 
son of Ramsuraj and Harnandan Kuer. 
Maheshwar Dutt is also alleged to have 
had illicit connection with the mistress of 
Banke Singh and to have acted in collusion 
with Nanku Pande in this matter. In 1317 
Ramrup also died. The main case is stated 
in paras. 17 and 18 of the plaint in these 
words. “To the best of the plaintiff’s knowl- 
edge on enquiry no son or daughter was 
born to Ramsuraj Tiwari of the womb of 
Musammat Harnandan Kuer. When Ram- 
suraj Tewari died he was only 13 years old 
and could not possibly beget a child at 
that age, and it was not at all a fact that 
Musammat Harnandan Kuer was pregnant 
at the time of his death. Defendant No. 1 
is not at all the son of Ramsuraj Tiwari 
nor did the latter beget him nor was he born 
of the womb of Harnandan Kuer. On the 
other hand he was born of the womb of 
Banke Singh’s mistress and his father is 
Banke Singh resident of Mouza Bairia.” 
The plaintiff claims a declaration that the 
defendant No. 1 is not the son of Ramsuraj 
Tiwari and has no title to the property of 
the family and a decree for confirmation 
of his possession or recovery of possession. 

In the written statement various dates 
of the birth, marriage and death of the 
members of the family alleged in the plaint 
are stated differently. Ramrup’a incapa- 
city for affairs and dissolute character are 
denied and it is alleged that Tarkeshwar is 
the son of Ramsuraj and Harnandan Kuer 
born on the 8th of Kartick 1314 about a 
month and a half after the death of Ram- 
suraj. He was married in l324to the daughter 
of one Rambhawan Missir a respectable 
Brahmin oi high family. The suit is said 


to have been instituted fraudulently owing 
to a dispute about the title to certain monies 
owing to the family. 

The main issue in the case is Issue No. 4 
“Is. not defendant No. 1 the son of Ram- 
suraj Tiwari? Is he the son of Banke Singh 
^ alleged by the plaintiff ? The learned 
Subordinate Judge has found, that if 
Banke Singh had any son by any mistress 
Tarkeshwar was not that son, secondly, that 
Harnandan Kuer was really pregnant when 
her husband died, and it was in that con- 
dition that she was removed to Machuatoli, 
and thirdly, that considering all the circum- 
stances he was not prepared to hold that 
Tarkeshwar is the son of Ramsuraj Tiwari. 
He, therefore, passed a decree in favour of 
the plaintiff. 

On these findings the learned Counsel for 
the appellant contended that he was entitled 
to a judgment. Both the main allegations 
in the plaint had been negatived by the 
first two findings and the Subordinate 
Judge was bound on these findings to come 
to the conclusion that Tarkeshwar was the 
son of Ramsuraj Tewari. He further relied 
on the documentary evidence in the case 
as showing that the existence of Tarkesliw^ar 
and his relationship to the family had been 
admitted in a long series of transactions by 
members of the family itself In my 
opinion it is impossible to dispose of this 
appeal on the findings of the learned Sub- 
ordinate Judge. It is true that the first 
two findings are in terms inconsistent with 
the conclusion but apparently, all that the 
second finding was intended to amount to 
was that Musammat Harnandan Kuer might 
have been pregnant when her husband 
died. The finding is based on a consider- 
ation of the evidence relating to the age of 
Ramsuraj and the learned Subordinate 
Judge has not discussed at all the direct 
evidence for and against the pregnancy of 
Harnandan Kuer. The only conclusion to 
which the evidence which he has discussed 
could lead was a finding that pregnancy 
was possible. On the other hand the learned 
Counsel for the respondent contests both 
the first and the second finding. It is neces- 
sary, therefore, to discuss the evidence in 
the case. 

I shall deal first with the allegation that 
Tarkeshwar is the son of the constable 
Banke Singhand his mistress. The evidence 
on this point is oral evidence only and con- 
sists of the depositions of Banke Singh P. 
W. No. 24, Biru Qope P. W. No. 19, Ram 
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Khelawan P. W. No. 21, Chhedi Ram P. 
W. No. 17, Sanichar Koeri P. W. No. 20 and 
Jawahir Lai P. W. No. 18. The first com- 
ment that falls to be made on this evidence 
is that none of these witnesses is a person 
of any consideration. Banke Singh is a 
retired Police constable and Biru Gope is a 
milk-seller. The mistress of Banke Singh 
rented a room in iiis house for one rupee a 
month and here she bore twins one of whom 
is set up as the defendant Tarkesh war Ram 
Khelawan who says Uiat he used to supply 
drinking water to the College students, 
aho lodged in that house. Chhedi Ram is 
a neighbouring tobacconist; Sanichar 
Koeri is a labourer, and Jawahir Lai seems 
to be a contractor whose father was a 
physician and supplied medicine to Banke 
Bingh’s family, secondly the story they 
tell is improbable in itself. The evidence 
is that Tarkeshwar was three or four months 
old when the negotiations for obtaining 
him began, but, owingtothe opposition of 
his mother, it was not until three or four 
months after this that the child was made 
over to Nanku Pande. It is difficult to 
believe that a child of six or eight months 
old could be introduced into a house as a 
son of the house. Presumably negotiations 
were not entered into until Ramsuraj had 
died Consequently a considerable period 
must have elapsed when there was child in 
the R )U8e before this child of six or eight 
months appeared upon the scene. Thirdly 
it seams unlikely that a child would have 
been procured for this fraudulent purpose 
from a IS ' tola and that too, ap- 

parently, without any attempt at secrecy, if 
these witnesses are to be believed. The 
evidence has been placed before us and I 
am unable to believe it. The evidence of 
Banke Singh does not appear to me to be 
true. It is difficult to believe that if 
Tarkeshwar was his son he w^ould have come 
to Court to ruin his prospects in life; and 
his evidence is oi)en to the initial criticism 
that having entered into this transaction 
with Nanku Pande he now for no apparent 
reason has turned against him and expovSed 
the whole plot. The allegation in the plaint 
that this mistress of Banke Singh \v2ls also 
mistress of Miheshwar Dutt appears to be 
merely scandalous no evidence whatsoever 
being given in support of it. It seems to 
me impossible to decide a question of 
descent affiimatively on evidence of this 
kind. I agree with the learned Subordinate 
Judge in holding that the plaintii! has failed 
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to prove that the defendant Tarkeshwar ii 
the son of Banke Singh. 

The next question is whether Tarkeshwar 
is the son of Ramsuraj. The real quesjiion 
involved here is whether Harnandan Kuer 
was pregnant at the time of her husband’s 
death. As a preliminary to that enquiry 
there was a good deal of discussion of the 
age of Ramsuraj. The oral evidence is con- 
flicting and considering that most of that 
evidence was interested and that the wit- 
nesses were deposing 15 years after the 
death of Ramsuraj, it is, in my opinion, 
difficult to arrive at any certain conclusion 
on the oral evidence. Each side has been 
able to elicit statements from the witnesses 
of the other side supporting his conten- 
tion. Thus the defendant contends that 
Ramsuraj was only four or five years 
younger than Ramrup while the plaintiff 
contends that he was about 11 years younger. 
Parbati, the grand mother, says in one 
place that the difference was four or five 
years though her evidence was not con- 
sistent on the point Hartalika, the widow 
of Ramrup, makes the difference six’or seven 
years. Tapesw^ar Kuer, a relation, makes it 
four or five years as does Deepnarain Tiwari 
a gotia. On the other hand Nanku Pande 
the principal defence witness makes the 
difference eight or nine years, while the 
mother of Harnandan Kuer said that Ram- 
rup was 18 wffien Ramsuraj died. It is 
possible by combining certain of the state- 
ments to arrive at the conclusion that Ram- 
suraj died at the age of 13 or 14. It seems 
to me that evidence of this kind is most 
uncertain and that even statements made in 
cross-examination unfavourable to the wit- 
ness’s side are not necessarily to be relied 
upon. Exhibit R is a petition for registra- 
tion of hisnamomade by Ramrup Tiwari, 
as major for himself and his minor brother 
Ramsuraj on the 14th of December l£9y 
after the death of Rampartap. It has not 
been shown that Ramrup himself filed this 
petition. It was not shown to any of the 
plaintiff 8 witnesses and the mukhtarnama 
Ex. R (1) shows that it was received 
through Malieshwar Dutt. It is contended 
that if Ramrup himself signed the petition 
there is no reason why the mukhtarnama 
should have been presented to the mukhtar 
by his uncle. This may be explained by 
the consideration of the youth of R‘imrup, 
but it looks as if Maheshwar Dutt had 
managed the whole of this business. Still 
there is no strong reaaon for disbelieving 
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the statement of Ramrup's majority. It 
was suggested by the learned Counsel for 
the respondent that MaheshwarDuttby this 
means would get rid of‘ all liability to 
account if he managed the estate. But 
this is a speculation with nothing to 
support it. I consider that Ex. R is the 
best evidence on the question of age. 
This would show that Ramrup was at least 
18 in December 1899, and if Ramsuraj was 
only four or five years younger, he would 
have between 19 and 20 when he died. 
The difference may have been greater, but 
the general effect of the evidence seems to 
be, if Ex, R is accepted, that he was old 
enough to beget a son. But the question 
is not whether he could have begotten a son, 
but whether he did in fact beget one, 
and this is the real question in the case. 
The evidence on this point is oral but it may 
to some extent be tested by the attitude of 
the family in the matter, 

By far the most important witness on this 
point is Parbati Kuer, the grand-mother. 
She says that excepting Dabendra she has 
got no other grand-son and that Harnandan 
Kuer was not pregnant at the time of her 
husband’s death. The learned Counsel for 
the appellant relied upon the statement 
made in cross-examination by this witness, 
that two months after Harnandan’s depar- 
ture in t he month of Katick she sent a barber 
to her with clothes and sweetmeats and he 
argued this was in connection with the 
birth of Harnandan s son but no such con- 
clusion was put to the witness arid it is 
impossible to infer from her sending clothes 
and sweetmeats in the month oi KaUick to 
her daughl('r-iri-law that any son was born 
at that time, 'i’here can be no doubt that 
the evidence of Parbati is the best evidence 
that could be given. She has no interest in 
the result of the suit because she can only 
get maintenance in any case. There is no 
reason for her to make any distinction 
between her two sons and to give evidence 
in favour of one grand- son and against 
another if that other was in fact her grand- 
son. It is impossible to believe that she 
would have deposed in the manner if her 
son Ramsuraj had le^t his wife with child. 
Hartalika, the widow of Ramrup, who is 
also a conipetent witness (as the family 
lived together) says that Harnandan Kuer 
was not pregnant when her husband died. 
Her evidence is, hovvever, open to the cri- 
ticism that she is an interested witness and, 
therefore, not much reliance can be placed 


H7 

upon it. Tapesh war Kuer, the daughter of 
Dsepan Tiwari, a gotia who was on terms 
of close intimacy with Harnandan Kuer, 
and, according to her statement, her in- 
separable companion says that she was not 
pregnant when Ramsuraj died. Shesays that 
they did not say in Tewarichak that a child 
was born to Harnandan Kuer and that to 
her knowledge no one in the village had 
any information of the birth of a child and 
there was no rumour about it. The criticism 
made on the evidence of this witness is that 
her father Deepan Tiwari looks after the 
plaintiff's affairs. Darsani Kuer also a 
relation and gotia and resident of Tewari- 
chak says that when Ramsuraj died, she 
went to his house and saw Harnandan 
Kuer and she was not pregnant. Three 
male gotias have also given evidence on 
this point — Udaiprakasli Tiwari, Bajrangi 
Tiwari and Deepnarain Tiwari. Udaipra- 
kash said that he was in the village when 
Ramsuraj died and that he never heard that 
he ever had a son and no one in the village 
knew anything about it. He also denies that 
he had gone to Patna to attend the mukh- 
dekhai ceremony of the defendant No. 1. 
He says that when Ramsuraj died he heard 
people saying that his line had ceased to 
exist. B.'ijrangi gives similar evidence. 
Deepnarain says that no information was 
sent to Tewarichak from Machuatoli that a 
child was born to the widow of Ramsuraj 
and they did not assemble at the Darzitola 
house to see his face. Evidence was also 
given by tenants of the village to the 
effect that they had no knowledge of any son 
of Ramsuraj. 

For the defence, evidence has been given 
by Sheonaudan lJpadhya(D W. No. 2) who 
speaks of seeing Harnandan Kuer when she 
w’as pregnant and a little later seeing 
Tarkeshwar when lie was about one month 
old. He isNanku Pande’s brother-in- law 
and it is unlikely that Harnandan Kuer 
would have appeared before him in preg- 
nant condition. Deodhari Pande (D. W. No, 
8) a physician deposes that he went twice to 
Tewarichak once for the treatment of 
Harnandan Kuer and a second time for 
treatment of Ramsuraj Harnandan Kuer 
was suffering from fever and on examining 
her pulse he finds that she was pregnant. 
This witness is not unfamiliar with tlie law 
Colli ts and he is a physician who seems to 
be at Ul lied to the family of Nanku Pande 
from whom he takes no fees. There does 
not appear to have been any occasion for 
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his being taken to Tewarichak. He was not 
the family doctor nor was he a well-known 
physician. Evidence of this nature does 
not carry any conviction to my mind. Deo- 
dhari Kaut (D. W. No. 11) is a servant of 
Nanku Pandey and wholly dependent upon 
him with his whole family. His wife Chit- 
koeri (D. W. No. 12) deposes to having been 
present at the birth. The other witnesses 
are Nanku Pande himself, Harnandan Kuer 
and her mother Nandakumari. Harnandan 
Kuer says that her mother-in-law attended 
the mukhdekhai ceremony at the Darzitola 
house, Parbati denies this and the other 
persons named by Harnandan Kuej as liaving 
been present were not called, nor were 
their name ever put to Parbati so that the 
plaintiff might have had an opportunity to 
call them. Nandakumari says that the 
Guru of the Tiwaris of the Tewarichak 
came and blessed the child. This Guru 
lives at Benares and would presumably 
have been an independent witness but he 
has not been called. She also says that 
letters used to be sent by Parbati Kuer 
which may be in the possession of the male 
members of the family, but no letters 
were produced. Nanku Pande says that 
Brahmins %qxq fed on the barhi day and 
that Ramrup, Kanhauli people and others 
who were living close to him then were 
called on the occasion but of these the only 
one called as a witness is Debendra Prasad 
Sukul of Kanhauli who is a relation by 
marriage and who denies having attended 
the barhi ceremony. 

The story of the removal of Harnandan 
Kuer from Tewarichak to her grand- father’s 
house in Patna in the eighth month of her 
pregnancy is improbable in itself. There 
is no evidence of any independent witness 
who was present at any ceremony in con- 
nection with the birth of the child. The 
pregnancy of Harnandan Kuer must have 
been matter of common knowledge to the 
relations but not a single member of her 
husband's family appears to give evidence 
on her side. All the Gotias are on the side 
of the plaintiff and in a matter of this kind 
this seems to me a fact of the highest im- 
portance. On the other hand the evidence 
for the defence is that of the connections 
or creatures of Nanku Pande who by his 
own admissions was in a position to give 
better and more independent evidence 
than has been adduced None of the neigh- 
bours in Machuatoli has pome to depose 
although there were respectable persons 
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living there with whom Nanku was on 
friendly terms. On a consideration of all 
the evidence and especially, the evidence 
of Parbati Kuer,. I come to the conclusion 
that Harnandan Kuer was not pregnant 
when her husband died. 

This is enough for the disposal of the case, 
but the main argument on behalf of the 
appellant was that in a long series of docu- 
ments Tarkeshwar had been acknowledged 
as the son of Ramsuraj. It is, therefore, 
necessary to examine the documentary 
evidence. It was in the first place sought to 
be established that Ramrup was capable of 
business and did in fact take part in affairs 
after the death of Rampratab. The docu- 
ments referred to in this connection are 
these: Ex. R which has been discussed 
above, Ex. X37 this is the certified copy of 
a plaint dated the 10th of March 1900 which 
purports to have been signed by Ramrup 
for self and for Ramsuraj Tewari minor. 

I doubt whether this document was admissi- 
ble in evidence. The learned Subordinate 
Judge apparently followed the ruling in 
Shazada Mahomed Sliahaboodeen v. Daniel 
Wedgeberry (1). The soundness of this 
ruling has been questioned by Field (Law 
of Evidence, 7th Edition, p. 235) and Wood- 
roffe (Law of Evidence, 7th Edition, p. 58d) 
in their commentaries on the Evidence Act. 
It has not been followed on the Original 
Side of the Calcutta High Court. I can see 
no ground for making a distinction between 
plaints and written statements nor is there 
any reason why the certified copy of one 
should be admissible in evidence while the 
certified copy of the other is not. Neither 
is public document. In my opinion 
Ex. X'37 should not have been admitted in 
evidence Ex. X-48 is a decree in Suit No. 
80 of 1900 which merely shows that Ram- 
rup Tewari was a major and was a party to 
the suit. Exhibit X-54, X 55 and XSG were 
three plaints in suits of 1904 in which 
Ramrup Tewari sued for himself and as 
guardian of Ramsuraj. The plaints purport 
to have been signed by Ramrup in his own 
pen. The learned Subordinate Judge has 
discussed the signatures’ purporting to be 
those of Ramrup in Suit Nos. 22 and 23 of 
1904 and in a various vakalatnamas and 
petitions filed in those suits andhascomo 
to the conclusion that they are in three 
different hands. By comparison of some of 
the signatures made by Nanku Pande ia 

(1) 10 B. L. p. 3|l, 
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Court (Ex. 16 series) and other documents 
he has held that some of the signatures are 
by Nanku PanJe some by Jaldhar Li\ and 
a third set by some one who has not been 
identified. I have examined these signa- 
tures and it is clear that they are at all 
events in two different hands, possibly 
three, so that it is clear that whoever made 
the signatures they were not all made by 
Ramrup Tewari and possibly none was. 
The inference to be drawn is that his 
name was being used in these documents 
with or without his authority. Exhibit X-62 
is a plaint in a suit of 1905 filed by Ramrup. 
Ex. M7I is a payment order for money award- 
ed in compensation for land acquired by 
the Government to Maheshwardutt Tewari 
and Ramrup Tewari, Both purport to 
have signed by their own hands. The 
only comment that is to be made on this 
document is that whereas Maheshwardutt 
Tewari was identified by the manager of 
the Court of Wards, Ramrup was identified 
by an unknown person. 

Evidence was given by Babu Dwarka 
Prasad Pathak a Vakil who acts for this 
family. He proved a vakalatnama (Ex. K) 
which show^ed that he got it from Ramrup. 
He also says that Ramrup used to come to 
him occasionally in connection with the 
cases of the family and he talked like a man 
of ordinary intelligence. He did not remem- 
ber if he had received any instructions 
from him. Nanku Pande in his evidence 
admitted that the sradh of Ramsuraj was 
performed by Dultan Tiwari. Now ordinari- 
ly it was Ramrup who was entitled to 
perform this sradh and the fact that he did 
not do so lends some support to the conten- 
tion that he was not entrusted with the 
management of affairs. There is no doubt 
exaggeration in the plaintiff’s case about 
Ramrup Tewari but the evidence that he 
took an active part in managing the estate 
and in the conduct of litigation is un- 
convincing while the documents clearly 
show that his name was signed by others. It 
improbable, therefore, that if Nanku Pande 
intended when occasion offered, to create 
evidence of Tarkeshwar's being the son of 
Ramsuraj the presence of Ramrup Tiwari 
would not offer any serious obstacle. 

I now come to the period after the death 
of Ramsuraj Tiwari. Exhibit P-3 is a deed 
of sale ip favour of Maheshwar Dutt Tiwari 
Btnd Tarkeshwar through the guardianship 
of hik mother Harnahdau Kuer, the widow 
of Itanisuraj, This is dated fh^ 4th of Feb- 


ruary 1907 and it, in my opinion, clearly 
indicates that evidence was being created 
to support Taikeshwar’s claim No expla- 
nation could be offered for taking this 
conveyance in the name of Tarkeshwar in 
preference to the name of Ramrup his 
uncle, who was still alive. Exhibit X-80 and 
Ex. X-81 are plaints in Suit Nos. 84 and 
85 of 1908 and they are remarkable for the 
description of Tarkeshwar as born of the 
seed of Ramsuraj from the womb of Harnan- 
dan Kuer. This is an unusual expression 
and further suppoita the theory that evi- 
dence was being created. It may be noted 
that these documents were not put to any 
of the plaintiff’s witnesses and this remark 
applies to all the important documents in 
this case filed on behalf of the defence 
except Ex. A. Two of the defendants in 
these suits disputed the allegation that 
Tarkeshwar was the son of Ramsuraj and 
the question was decided in favour of the 
plaintiffs on the evidence of Maheshwar Dutt. 
But it is significant that the question of 
the origin of Tarkeshwar was raised by 
stangers to the family at this early date. It is 
true that they did not attempt to substanti- 
ate their allegation but this allegation could 
not have been made if there had not in fact 
been some serious doubt as to Tarkesh war’s 
origin Ex. R-4 is an application for registra- 
tion of names filed by Ramrup on the 13th 
of January 1908. This document recited 
that about three months after the death of 
Ramsuraj a son named Tarkeshwar Prasad. 
Tewari was born to him and it purports to 
be signed by Ramrup Tewari by his own 
hand. But no weight can be given to this 
document because the original was not 
produced and in view of the evidence 
above referred to that the name of Ramrup 
Tewari was used by others, there is no 
presumption that he actually signed this 
document himself. Moreover the statement 
that Tarkeshwar was born about three 
months after the death of Ramsuraj i& 
incbilsistent with the evidence in the present 
case that thebirth took place about six weeks 
after. Exhibit R 8 is an application for 
registration on behalf of Debendra Prasad 
Tewari made on the 19th of February 1909 
after the death of Ramrup. It recites that 
Parbati Kuer was the grandmother of De- 
bendra and of Tarkeshwar and it purports 
to be signed on behalf of Debendra through 
the guardianship of his mother Hartalika 
by the pen of Kuber Tewari, his maternal 
uncle. Kuber is dead. But his brother 
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Shivajee Tewari (P. W. No. 36) was examia- 
ed by the plaintiffs and this document was 
not put to hirti. it cannot, therefore, 'be given 
much weight. Exhibit R-9 is the applica- 
tion on behalf of Tarkeshwar filed in 1910. 
Thisdocumen- ;■■■'. ’by Kunj BehariLal 
his servant, j '.' ■ ; and U-l are a peti- 

tion for returning certain documents and 
an affidavit in support thereof, dated the 
SOth and 31st July 1908. It is asserted in 
these documents that Tarkeshwar is the 
son of Ramsuraj and the affidavit purports 
to have been sworn by Ramrup. The 
learned Subordinate Judge in discussing 
the signature of Ramrup on the vakalatna- 
ma in this matter (Ex. C. 3) has shown 
that there is no certainty that it is his. 
Exhibit W is a curious document. It is a 
petitionfor execution of a deciee filed on the 
ILth of March 1909. It shows that the 
previous execution case was struck off in 
1901. On the face of it, therefore, this 
application was barred by time. It alleges 
that Tarkeshwar was the son of Ramsuraj 
and the petition bears not only the signature 
of Jaleshvvar Prasad Tewari who presented 
it, but * ■*-. 1 of the Pleaders Akhoy 

Kumar M . . »warka Prasad Pathak. 
The order sheet, Ex. X-17, shows that 
Tarkeshwar was substituted JEor Ramsuraj 
as decree-holder. Apparently this was the 
object of the application because no further 
steps were taken and the case was dismissed 
for want of prosecution. It is difficult to 
understand why a petition for execution 
which was obviously time-barred, should 
have been filed unless it was with the 
object of creating evidence. 

Exhibit X-49 is the decree for the registra- 
tion of Tarkeshwar s name in the Collec- 
torate but the petition itself has not been 
produced, Exs. X-27, X-29a and X-31 are 
plaints and decrees in suit showing that 
Tarkeshwar was impleaded in these litiga- 
tions some of which were at the instance of 
the other members of the family. Exhibit 
A is a security bond executed by Hartalika 
Kuer and Ramlagan Pande on the 18th 
June 1916, which declares the ancestry of 
Tarkeshwar in the same terms as the 
plaints of 1908 and purports to be signed 
by Hartalika byfier own pen. Hartalika 
in her evidence says that she has not 
signed any doeument with the knowledge 
that it had the name of Tarkeshwar in it. 
Exhibits X-64 and X-65 are plaints in suit 
Nos. 83 and 84 of 1916 by Debendra and 
yarkeshwar verified and signed by Harihar 
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Lai, servant of the plaintiff. The learned 
Counsel for the appellant referred to an 
affidavit in the present suit sworn on behalf 
of the plaintiffs by Harihar Lai son of 
Khiali Lai and contends that this is the 
same person. Eveli if he is the same person, 
the statement in the plaint Ex 64 that 
Tarkeshwar is the son of of Ramsuraj is 
only the statement of a servant and will not 
bind the plaintiff. But Hartalika denies 
that Harihar Lai was ever her servant and the 
defence has not proved identity. Exhibits 
is a petition by Maheshwar Duttand others 
acknowledging the receipt of decretal 
money. This, however, is a late document 
of the year 1917 and as Tarkeshwar's name 
had been registered it must appear in such 
documents as these. The same remark 
applies to Ex. N which is dated the 23rd 
September 1917. Exhibit B is a'deposition 
of Dipan Tewaii made in 1 H5 in which he 
spoke of lending money to the grandmother 
of Dependra and Tarkeshwar. Exs. M and 
M2 are receipt for compensation granted 
for lands, acquired by the Government, 
These are of 1913 one by Haraandan Kuer 
on behalf of Devendra. The same remark 
applies to these documents al?o as also to 
Exs. R 10 and R-11. Exhibit O is an account- 
book from 1307 to 1311 showing expenses 
in connection with Tarkeshwar’s visits to 
Tewarichak. These papers came from the 
custody of Kunj Behari Lai and may have 
been fabricated, at all events they are not 
beyond question. 

These are the principal documents that 
were referred to in the course of the argu- 
ment, The name of Tarkeshwar was entered 
in the Collectorate Registers and also in 
the Record of Rights which was prepared 
between 1909 and 1911. On the other hand 
the documents which are evidence of actual 
payment of revenue do not show the names 
of Tarkeshwar. The plaintiff has produced 
about 260 land revenue chalans and only 
one of these shows a payment of 4 annas 
said to have been made by Tarkeshwar and 
this entry was made by Kunj Behari Lai 
just when he was about to leave the plaint- 
iff's service. The defence has produced no 
revenue chalans. All the canal irrigation 
papers are in the name of the plaintiff. 
There is a large volume of oral evidence 
to the effect that Nanku Pande and Duttan 
Tewari managed all the affairs. This evidence 
is given by Hartalika, Parbati, Udaiprakash, 
Ram gulam Singh, Sheo Singh, Kali Singh, 
Bekahal Pande, Dipnarayan Tewari, Ram* 
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khelawan Singh , and many others. Kunj 
Bihari in his evidence indicates that the 
ijmali papers were with Duttan Tewari. 
This shows he was managing the property. 
Eeviewing these documents, as a whole, 
they seem to me to bear clear indications 
that evidence was being created on behalf 
of Tarkeshwar. No admission has been 
brought home to the plaintiff or his mother 
and in view of the use that has been made 
of Kamriip’s 'name it is impossible to say 
that any admission was made by him either. 
It is contended for the appellant that if 
Tarkeshwar was not the son of Ramsuraj 
the fact must have been known to the 
members of the family and the fi and would 
have been exposed long ago. But it w'as 
not a simple matter, as the volume of evi- 
dence presented in the present suit shows, 
and goticLH who have no particular interest 
in the matter and were not affected one 
way or another whether Ramsuraj left a son 
or not, could not be expected to embark 
upon an expensive litigation for no immedi- 
ate object. It was not until Debendra was 
married that it became possible to take the 
matter up. The defence attributes this 
litigation to Debendra’s father-in-law, Hiia 
Lai Missir a Police 8iib Inspector and it 
may be that he has brought the matter to 
a head. But he is the only person who has 
been in a position to do so and has an 
interest in doing so. The documents, in 
my opinioji do not make the conclusion at 
which I have already arrived on a con- 
sideration of the oral evidence as to the 
pregnancy of Rarnandan Kuer and I find 
nothing in these papers which convincingly 
establishes Tarkeshwar s ancestry as alleged 
by the defence. 

The result is that the appeal must be 
dismissed with costs. 

Permission was given in this case by the 
learned Registrar to the appellant to have 
type-written copies of the papers prepared 
instead of the ordinary printed paper-book. 
The learned Registrar apparently relied 
upon the provisions of r. 30 in Ch. IX of 
the Rules of the High Court which 
empowers him to exempt any appellant or 
respondent from the operation of the whole 
or any part of the rules of the Chapter. 
Now rule 1 directs that the paper-book 
shall be printed in accordance with the 
directions therein laid down. Rule 4 pro- 
vides that in every case in which an appeal 
has been admitted the Registrar shall cause 
S. paper-book to be prepared in accordance 


with the rules of this Chapter with the 
proviso that in small or urgent cases where 
good cause has been shown the Registrar 
may allow any party to put in typed copies. 
The construction placed upou r 30 makes 
the proviso to r. 4 supeifiuous and r. 30 must 
be construed as subject to rr. 1 and 4. In 
my opinion the learned Registrar had not 
authority to exempt the appellant fiom 
having a printed paper-book prepared in 
this case. 

Das, J.—I agree. 

z, K. Appeal dismissecL 
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Construction of document — II ire-purchase agreement 
— Agreement to sell — Property, when passes —Contract 
Act (IX of 1872), s 78, 

Under a liire-piircJjase agreement, in the sense in 
which it IS understood in England, there is no 
al)solute sale of the chattel but only a hiring of it by a 
person who has the option of returning it at any time 
before the vaiious instalments are paid Under such 
an agreement tlie property in the chaltcl does not pass 
to the purchaser until the whole price has been paid, 
[p, 192, col 1, p 194, col 2] 

An agreement entered into between the parties pro- 
vided that the plaintiff had agreed to sell to the 
defendant on the Inre-purcliase system, for a certain 
sum of money, a certain number of motor-lorries in 
consideration of payment of the price by certain 
instalments settled between the parties It was also 
prxDvided that in case of failure to pay any of the 
instalments on the due date, the previous payments 
would be considered null and void. The loriies 
were not to be considered as sold until the final pay- 
ment w;'s made The defendant was prohibited from 
mortgaging or disposing of the, lorries until the final 
instalment was paid and the plaintiff had the right to 
seize the lorries wherever they may bo. A portion 
of the price was paid at the time of the execution 
of the agreement and delivery of the lorries was given 
to the defendant and they were transferred to his name 
in the registers kept by the Commissioner of Police. 
Defendant paid some of the instalments and then 
made default. Plaintiff thereupon brought a suit to 
recover from the defendant the balance of the unpaid 
instalments together with damages alleging that the 
defendant was merely a hirer of the lorries and in 
the alternative to recover the balance of the price if 
it was held that the agreement was one of sale; 
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Held, (1) that the agreement was one of sale pro- 
viding for the price to be paid by instalments and that 
the property in the lorries had passed to the defend- 
ant on the execution of the docuinent. [p. 195, col. 1.] 

(2) that the plaintiff was, therefoie, entitled only to 
claim the balance of the purchase-money which had 
not been i)aid by the defendant, [ibidj] 

FACTS. — In this case the plaintiff made 
over certain motor vehicles to defendant 
No. 1 under an agreement, the material 
portion of which was as follows: — 

“I have to-day agreed to sell to you on the 
hire-purchase system for Rs. 25,000 my 
nine lorries and accessories together with 
office furniture lying at present at the 
garage... In case of failure to pay any of 
the instalments on due date previous pay- 
ments will be considered null and void and 
the lorries are not considered as sold until 
the final payment has been received. The 
purchaser has no right to mortgage or dis- 
pose of any lorries until the final amount 
has been paid” [A. list of instalments was 
then given which made up the full amount 
of Rs 25,000.] 

The defendant did not pay all the instal- 
ments, and pledged the vehicles with de- 
fendant No. 2. The plaintiff alleged in his 
suit that defendant No. 1 was merely a 
hirer of the vehicles and had no right to 
pledge them, and claimed the unpaid in- 
stalments and damages. In the alternative 
he prayed that if the defendant No. 1 beheld 
to be a purchaser the plaintiff should be 
paid the balance of the price with interest. 

Mr. Davar, for the Plaintiff. 

Mr. M. V. Desai, for Defendant No. 2. 

JUDGMENT. — [His Lordship after 
giving the facts of the case proceeded:-^]The 
first point that really arises is what is the 
nature of the agreement which the parties 
entered into. Was it a hire-purchase agree- 
ment in the sensein which it is so understood 
in England, viz., no absolute sale, but only a 
hiring of the chattel by a person who has 
the option of returning it at any time before 
the various instalments are paid ? Or, on 
the other hand, despite the language which 
the parties have used, was it really a sale 
having regard to what the parties in fact 
agreed to do ? Before I turn to the actual 
document in this case, I wish to keep these 
two points of principle clearly b'eftU'e me, 
so that when I come to the document, I can 
■show what in particular are the relevant 
l)a!?8iiges to be borne in mind. 

Now there are ttvo lines of authority 
illustrating what I have just said. The 


first line of cases illustrates a hire-purchase 
agreement proper, viz., where the hirer of 
a chattel has only an option to purchase the 
goods and isunderno obligation to purchase. 
That is shown in Helby v. Matthews (1). A 
leading case on the other side of the line is 
Leev. Butler (2) where notwithstanding the 
fact that the parties spoke of themselves as 
being hirers and so on, and notwithstand- 
ing that it was expressly agreed that no 
property other than as tenant should vest 
in the hirer until the whole of the pay- 
ments of rent thereby reserved should have 
been actually paid, the Court there held 
that the hirer of the goods had agreed to 
buy them notwithstanding the language 
used in the agreement. 

Then if I turn to Belsize Motor Supply 
Company v. Cox (3) the judgment of Mr. 
Justice Channell states the dividing line 
between these two classes of cases. In that 
particular case the owners of a motor 
vehicle let it to certain hirers for twenty- 
four calendar months at the rate of £15 12s 2ci 
per calendar month. On the signing of the 
agreement the hirers were to pay, and did 
pay, £ 50 on account of hire in advance, 
and each subsequent payment was to be 
made in advance on specified dates. The 
hirers were not to re-let, sell, or part with 
the vehicle without the consent in writing 
of the owners. But if the hirers should, 
on or before the expiration of the twenty- 
four calendar months, be desirous of pur- 
chasing the vehicle they could do so by 
making the amount of hire paid equal to 
the amount of £422 11s 6d. Then if thehirers 
did certain things, of which parting with 
the possession of the vehicle without the 
owners’ consent in writing was one, it was 
made lawful for the owners and they were 
authorised to take possession of the vehicle 
and terminate the agreement. Then it 
appears that while the agreement was sub- 
sisting, there being a sum due and unpaid 
on account of hire, the hirers without the 
consent of the owners pledged the vehicle 
to a pledgee who took it in good faith and 
without notice of the owners’ rights. Sub- 
sequently the owners on hearing bf 'the 
pledge demanded the vehicle from the 

(1) fl895) A. C. 471; 64 L. J. Q. B. 465; 11 R.S32: 72 
L. T. 841; 43 W. E. 561; 60 J. P. 20. 

(2) (1803) 2 Q. B. 318; 621,. J. Q. B. 591; 4 E. 563;-69 
L.T. 370; 42 W. E. 88. 

(3) (1914) 1 K. B. 244: 83 h. J. K.B.261; 110 L. T. 
151* 
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pledgee, who refused to restore it. At the 
date of this demand and refusal there was 
a sum of £58 95 due and unpaid on account 
of hire. 

Mr. Justice Channell, in delivering the 
j'ldurruu;!. said (page 2oO*):— 

"riiu lirst question is whether this case 
comes within the principle of llelhy v. 
Mattheivs (1) or that of Lee v. Butler (2) and 
later cases of the same class. To decide 
that question I have to see whether in this 
agreement of December 10, 1910, the Burgess 
Company, the original hirers, bound them- 
selves to buy the motor cab. The case of 
Lee v. Butler (2) which was not dissented 
from in Helby v Matthews (1), decided that 
where the hirer has agreed to pay all the 
instalmentsof purchase-money that amounts 
to an agreement to buy, and the case comes 
within s. 9 of the Factors Act, 1889, or s. 25 
of the Sale of Goods Act, 1893. In Helby 
V. Matthews (1) it was decided that, as the 
hirer had an option to return the goods, the 
case did not come within the sections. When 
those cases had been decided the case of 
Hull Ro'pes Go., v. Adams (4) came before a 
Divisional Court. No report of Helby v. 
Matthews (1) had as yet been published in 
the Law Reports, and the Court reserved 
judgment until a report should appear. 
Having seen the report they decided that the 
facts in Hull Ropes Co. v. Adams (i) did not 
bring the case within the decision of Helby 
V. Matthews (1). There is no conflict between 
these cases. Where the agreement contains 
an obligation to pay the purchase-money 
it is an agreement to buy. In the present 
case there is a positive obligation to pay 
twenty- four instalments of £ 15 12 s. 2 d. 
That amounts to £ 374-12-5. There was 
also an obligation to pay on the signing of 
the agreement the sum of £ 50 ‘on account 
of hire in advance’. If £ 374 12 5. had been 
the entire sum which would have been 
necessary to enable the hirer to say that the 
cab was his property, the agreement would 
have beeil an agreement to purchase within 
the principle of Lee v. Butler (2) but £ 374 
12 5. was short of the entire purchase-money 
by the exact sum of £ 50 (5). If the hirers 
had both paid the £ 50 and all the twenty- 
four instaltnents they would have paid up 

(4) (1895) 65 h. J. y. B. 114; 73 L. T. 446; 44 W. R. 
108. 

(5) Both parties ignored as being immaterial the 
difference between £ 424 12s. {i.e. £50-h^ 374 12 s) 
and ti^ figure £ 424 11 5. 6d. specific as the purchase 
price in clause 5 of the agreement of December 10, 1910. 

'♦yage of‘(liS4) I K, 
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the full amount required to purchase th^ 
cab; but the £ 50 would have been paid 
as deposit on account of purchase-money in 
advance. The document on the face of it 
gives the hirers an option to purchase at 
any time by paying up the difference 
between £ 424 11 5. 6 d. and the sum 

already paid. That is an option which no 
doubt the hirers would probably exercise 
unless it proved valueless, but it is none 
the less an option when they had paid the 
twenty- fourth instalment to decline to 
proceed with the purchase, and to claim a 
return of the £ 50 deposit. In my view they 
were never bound to pay more than £ 374 
12 5, They never bound themselves to pay 
the whole sum of £ 424 11 5. 6 d. The 
case, therefore, comes within the principle 
of Helby v Matthews (1) and not within Lee 
v Butler (2).” 

Then I may mention one more case of 
Lewis & Sons v. Thomas (6) where the head- 
note rbns: — 

“A hirer of personal chattels under a 
hiring agreement which gives him an option 
to purchase them upon payment of all the 
agreed instalments of rent, but imposes 
upon him no obligation to do so, is not the 
‘true owner’ of the chattels within the mean- 
ing of s. 5 of the Bills of Sale Act (1878) 
Amendment Act, 1882.” 

There in effect the Court thought that the 
case came within llelhy v. Mattheivs (1). 

Then in India there is a case of re 
Linotype and Machinery Co. and Windsor 
Press (7) under the Stamp Act, where the 
Court held that the document in that case 
was an agreement and not a conveyance. I 
do not think 1 need go into the details of 
that case. 

There is one more authority in Brij 
Coomaree v. Salamandar Fire Insurance 
Company (8), where it is pointed out that the 
rights of parties are governed by the pro- 
visions of the Indian Contract Act, and that 
if they figree to do certain things, then in 
law certain consequences are bound to ensue. 
Sir Francis Maclean there says (page 823*): — 

“But, if you find in a contract certain 
terms from which, when they exist, the 
Legislature says that certain consequences 
fehall ensue, these consequences must ensue; 
otherwise, it is difficult to see what object 

(6) (1919) 1 K. B. 319; 88 L. J. K. B. 275; 118 L. T. 
689; a918-19) B. & O. R. 65. 

(7) 37 Ind. Cas. 175; 44 0. 72; 24 0. L. J. 93; 20 C. W. 
N. 1252. 

( 8 ) 2 0 . 816 . 
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there can be in codifying the law upon the 
tjuestion. For these reasons I think that 
the property in the goods was in the plaint- 
iff and that they were covered by the policy 
of insurance." 

Now the very expression “hire purchase 
agreement” is not one that originated in 
this country. It is clearly a form of agree- 
ment which has originated in England and 
has been created by those engaged in the 
trade of particular articles. Substantially 
in this country there is little or no autho- 
rity on hire-purchase agreements. At any 
rale none has been cited to me, although 
there has been some reference to some un- 
authorised reports which I am told are not 
even in the Bar Library. Under these cir- 
cumstances I propose to follow the dis- 
tinctions adopted in the House of Lords 
between these twoclassesof authorities, and 
to consider whether in the suit agreement 
there was an obligation by the purchaser 
to buy. As was said by Lord Herschell in 
Helby V. Matthews (1) (page 477*): — 

“Reliance was placed on the decision in 
Lee V. Butler (2), and it was said that the 
present case was not, in principle, distingu- 
ishable from it. There seems to me to be 
the broadest distinction bel ween the two 
cases. There was there an agreement to buy. 
The purchase-money was to be paid in two 
instalments, but as soon as the agreement 
was entered into there was an absolute 
obligation to pay both of them, which might 
have been enforced by action. The person 
who obtained the goods could not insist upon 
returning them and so absolve himself from 
any obligation to make further payment. 
Unless there were a breach of contract by 
the party who engaged to make the pay- 
ments the transaction necessarily resulted 
in a sale. That there was in that case an 
agreement to buy appears to me, as it did 
to the Court of Appeal, to be beyond ques- 
tion.” 

(Here his Lordship set out the relevant 
portions of the agreement and proceeded.] 
Now was there any option to the purchaser 
to return these lorries after, say, he had 
paid four instalments? In my opinion 
there was not. The agreement begins with 
an agreement to sell. I agree the words “on 
the hire-purchase system” follow, but never- 
theless it is an agreement to sell for 
Rs. 25,000, and it is to be "in consideration 
of payment as under.” Then lower down 
the agreement provides: “The considera- 
of (l«95) A. 0.— lUd.]; 
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tion is to be paid as under” and a list of 
instalments is given which makes up the 
full purchase-price of Rs. 25,000. 1 read 
that document as meaning that the pur- 
chaser was bound in any event to pay the 
whole of this consideration of Rs. 25,000, 
and that it would be a breach of contract 
on which he could be sued if he failed to 
pay up any of the instalments. I do not 
overlook the fact that the agreement pro- 
vides that “in case of failure to pay any of 
the instalments on due date previous pay- 
ments will be considered null and void.” 
But that may be referable to the kind of 
measure of damages that the parties had 
in mind. I cannot consider those words 
as implying that the purchaser had an 
option to return the vehicles provided he 
forfeited the past instalments actually paid. 

Then there is a provision that “the lorries 
are not considered as sold until the final 
payment has been received.” But there again 
one must consider what is the principle on 
which the dividing line in the above cases 
has been laid down. If then there was a 
sale, on the true construction of this docu« 
ment, 1 cannot read this clause as meaning 
that the property was not to pass notwith- 
standing that the purchaser definitely agreed 
to buy the lorries and took delivery of 
the lorries there and then, and agreed to 
pay the purchase-money by instalments. If 
one turns to s. 78 of the Indian Contract 
Act, it is clear that in such a case the pro- 
perty in the goods would ordinarily pass. 

There is one further point that the agree- 
ment speaks of delivery of all the lorries 
having been given that day. That is an 
expre-'Sion which is applicable as between 
a vendor and a purchaser. For a mere 
hirer who has taken the goods on hire, de- 
livery perhaps is not quite the apt word to 
use. 

Then similarly • the fact that the motor 
lorries are to be transferred to the name of 
the purchaser in the motor register kept by 
the Commissioner of Police, is at least in 
keeping with the view that the defendant 
was to be the purchaser although the pur- 
chase-money was to be paid by instalments. 
At the moment I have only before me the 
Act itself, viz.. The Indian Motor Vehicles 
Act, 1914, 8. 10 of which provides; “The 
owner of every motor vehicle shall cause it 
to be registered in the prescribed manner.” 
The rules under that Act which are before 
me are “The Bombay Motor Vehicles Rules, 
1915” which are set out in 'The Motoristg 
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Guide (India), 2nd Edition’* of Mr. Giles, 
Head Police Office, Bombay. But I ani in- 
formed by Counsel for the plaintiff that since 
thenotherrules have beenissued by Govern- 
ment, particularly in connection with motor 
lorries, and that under those rules a person 
who plies a vehicle for hire and some other 
persons who are not necessarily the true 
owners have to be registered. If that is so, 
then the point that these lorries were to be 
transferred to the name of the defendant is 
not so significant as it otherwise would 
have been. 

What has really happened here is that 
this is a home- drawn document, in which 
the parties have talked glibly about a hire- 
purchase agreement without really under- 
standing what it means: and I have to 
make the best sense I can of it. In my 
opinion on its true construction it was 
really a sale where payment was to be made 
by instalments, and it comes within the 
principle of Lee v. Butler (2) and not with- 
in Helby v. Matthews (1). Under these 
circumstances, in my opinion, the property 
in these lorries passed to the purchaser on 
the execution of the document. 

That being so, the relief which the vendor 
is entitled to is to claim the balance of the 
purchase-money for goods sold and deliver- 
ed. It will be seen on looking at the plaint, 
prayer (d), that the plaintiff’s claim is put 
in the alternative there, viz,^ first for un- 
paid instalments and also for damages, and 
alternatively “in the event of this Court 
holding that there was an agreement of sale 
of the said nine lorries to the first defend- 
ant by a writing dated May 21, 1923, the 
first defendant may be ordered to pay to the 
plaintiff the balance of the price, viz., 
Rs 12,000, with interest thereon at nine per 
cent, per annum from November 1, 1923.” 
That, in my opinion, is the relief which the 
plaintiff is entitled to as against defendant 
No. 1. * * * * 

z. K, Decree accordingly. 

LAHORE HIGH COURT. 

Second Civil Appbal'TS'o. 2116 of 1925, 
May 27, 1925. 

Present :—Mv. Justice Zafar Ali. 

Bawa PARBODH SINGH—Dbfendant 
—Appellant 
versus 

Babu BODH RAJ and others— Plaintiffs 
— Respondents. 

Construction of docu7nent-~-Mortgayt^deed^Cofn-^ 
pound interest, when can be charged. 


BODH RAJ, i95 

A mortgage-deed stated that the mortgage was for 
a period of four years and that interest would be 
calculated every two years: 

Held, that in the absence of an express stipulation 
in the deed for payment of compound inteiest, the 
deed could not be construed as meaning that com- 
pound interest was to be charged after every two 
years [p. 196, cols. 1 & 2.1 

Second appeal from a decree of the 
District J udge, Shahpur at Sargodha, dated 
the 27th May 1924, modifying that of the 
Senior Sub- J udge, Sargodha, dated the 14th 
August 1923, 

Pandit Sheo Narain, R. B., Lala Badri 
Das, R. B , and Lala Arjun Das, for the 
Appellant. 

Bakhahi Tek Chand, for the Respondents. 

JUDGMENT. — The main contest be- 
tween the parties in this redemption suit 
raged round the question of the rate of 
interest. The mortgage is very old one and 
the mortgagor was the plaintiff’s ancestor 
Ranpat. By a registered deed dated the 
24th May 1869 , Ranpat mortgaged with 
possession his house situated in Miani, 
District Shahpur, for the sum of Rs. 1,100 
The mortgagees were Bawa Partap Singh 
Pir Ohanchal Nath and Har Sahai. Rs. 600 
out of the mortgage-money was due to 
Bawa Partap Singh and the rest, i.e. Rs. 500, 
to the other two mortgagees jointly. The 
house was later on partitioned so that Bawa 
Partap Singh got exclusive possession of a 
portion of the house in proportion to the 
amount due to him. It is this portion 
which the plaintiffs sue to redeem. The 
rate of interest stated in the deed of mort- 
gage is Rs. 80 per cent, per annum and the 
defendants plead that that was the rate 
agreed upon though they do not claim the 
full amount that would be due at that rate. 
The plaintiffs’, on the other hand, contend 
that the rate agreed upon was Rs. 80 per 
annum for whole of the mortgage-debt and 
that the words "fi sadi" (per cent.) in tha 
deed were subsequently forged. The Courts 
below have come to the conclusion that tha 
rate stipulated upon was Rs. 80 per annum 
for the whole amount. 

It is urged in this second appeal that this 
finding was erroneous as no trace of forgery 
being discernable in the deed of mortgage, 
the rate should be taken to be what is stated 
therein. The parties to the transaction and 
the scribe and the marginal witnesses 
of the deed are all dead ; but the circum- 
stantial evidence which the Courts beloW 
have detailed in their judgments is so 
strong that it irresistabl^ leads to the con- 
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elusion at wliich they have arrived. That 
evidence is briefly as below : — 

(1) R8. 535 was due by the mortgagor to 
Bawa Partap Singh mortgagee on a bond 
and the rate of interest stated in the bond 
was 10 annas per cent, permensein. Simi- 
larly Rs. 400 was due by the mortgagor to 
Pir ( -hanchal Nath on a bond and the rate 
of interest payable thereon was ti annas 
per cent, per mensem. These bond debts, 
it appears, w^ere included in the mortgage 
debt and these previous dealings show 
conclusively that the mortgagor could 
borrow money on simple bond at the ordin- 
ary rate of d annas per cent, per mensem. 
Jt is, therefore, inconceivable that on con- 
verting unsecured debts into secured debts 
the creditors demanded and the debtors 
agreed to pay interest at the unusually ex- 
orbitant rate of Rs. 80 percent, per annum. 
The debtor was not an ignorant rustic but 
a shrewd Hindu citizen of a town who pre- 
sumably could not have found it difficult to 
raise money on the security of his house at 
the ordinary market rate of interest. 

(2) By a registered-deed, dated the 29th 
June 1871, Pir Chanchal Nath and Har 
Sahai sold their rights as mortgagees to one 
Ishar Das and received from him Rs, 500 
principal and Rs. £0 on account of interest 
for about two years. At the rate of Rs. 80 
percent, the interest would have come to 
Rs. 800 for two years and if the rate had 
been Rs. 80 per cent, they would have taken 
care to realize interest at that rate. It is 
not likely that Pir Chanchal Nath and Har 
Sahai forgot that the rate was Rs. 80 per 
cent. This clearly indicates that to the 
knowledge of these mortgagees the rate 
was Rs, 8^0 per annum on the w^hole amount 
of the mortgage debt. 

From the above and some other circum- 
stances, which it is not necessary to detail 
here, it follows that the rate of interest 
agreed upon w'as Rs, 80 on Rs. 1,100 per 
annum, and not Rs. 80 per cent. Even if no 
forgery was committed it can be said with- 
out any hesitation that the words ''fisadi' 
w^ere written by the scribe by mistake, as 
the rate of interest is generally given ‘per 
cent.* and the scribes are in the habit of 
writing the words ‘per cent.* along with the 
rate. 

Further the defendants stated that the 
plaintiffs were liable to pay compound in- 
terest, but there was no stipulation in the 
deed for payment of compound interest. 
The mortgage was for a period of four 
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years, and it was stated in the deed that in- 
terest will be calculated every two years. 
From this the defendants conclude that 
compound interest was to be charged after 
every two years. Mo such conclusion could 
be justified and the point is of no import- 
ance because the defendants do not demand 
payment of the full amount of even simple 
interest at the rale of Rs. 80 per cent. 

The third point relates to a dispute be- 
tw^een the two sons of Bawa Partap Singh 
inter se. They are co-defendants in the case 
and one of them states that he is entitled to 
the W'hole of the mortgage- money to the 
exclusion of other by viitue of the Will of 
Ba\^a Partap Singh. The learned District 
Judge rightly refused to give a decision on 
their rights of inheritance to determine 
which a separate suit should be brought. 
The appeal, theiefore, fails and 1 dismiss it 
with costs. 

The cross objections were withdrawn by 
the respondents’ Counsel, Bakhshi Tek 
Chand, before the commencement of the 
hearing of the appeal. 

z. K. Appeal dismissed, 

SIND JUDICIAL COMMIS- 
SIONER’S COURT^ 

Miscellaneous Civil Apjpbal No. 15 op 1923. 

AND 

Revision Application No. 41 of 1923. 

October 3, 1924. 

Present: — Mr. Kennedy, J. 0., and 
Mr. Percival, A. J. 0. 

FATEHCHAND—Appellant 

versus 

PARPATI BAI and others — Respondents. 

Guardians and Wards Act {VIII of 18V0), ss.J^], Jf5 
— Death of minor — Guardian^ whether ceases— Court's 
power to call for accounts — Refusal to give accounts 
• — R me — Progressive fine, levy of. 

On the death of a ward the powers of the guardian 
as such do cease, and the Court may properly require 
him to deliver in any accounts in his possession or 
control, [p. 198. col. l.J 

Wlien a ward dies, the Court should generally direct 
the guardian to deliver the property into Court or to 
deliver property to some person producing an heir- 
ship certilicate. In very rare cases the latter precaution 
might be dispensed with, but in that case the Court 
■would otherwise guarantee the interests of possible 
claimants. The possible dangers, therefore, from the 
misuse of the Court’s powders under s. 41 (3) of the 
Guardians and Wards Act in the case of a deceased 
minor do not seem to be very serious and from 
their existence it should not be deduced that the Legis- 
lature intended that on the ward dying, the guardian 
should be completely beyond control of the Court in 
his dealings with the estate of the deceased into 
possession of which he has come under the order of the 
Court, [p. 197, col.2; p, 198, col. l.J 

Where the guardian refuses to give full accounts a 
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fin^ of Rs. 25 iaflicted on him tinder s. 45, Guardians 
and Wards Act, is not inappropriate [p. 198, col. 1 ] 

An order for accumulative and : ■ fine can, 

however, be levied under a. 45, G : . i ■ > ind Wards 
Act, only in the case o£ recusancy,^ which is something 
more than mere disobedience, and if it is intended to use 
those powers, as a general rule, it is better to fix some 
date on which the guardian is to comply with the order 
of the Court or demonstrate why ho is unable to do so 
and that order may properly contain the penalty that 
if the Court’s order is not complied with, fine will he 
inflicted on the principle of progression as laid down 
in the section, [p. 198, col. 2 ] 

Appeal against an order of the District 
Judge, Hyderabad, (Sind), dated the 13th 
April 1^23, 

Mr. Dharamdas ThawerdaSy for the Appel- 
lant, 

Messrs. Tahilraw* Maniram, Dingomal 
Narainsing, and Khanchand GopaldaSy for 
the Respondents. 

JUDGMENT. — In this case the learned 
Distr’ ‘‘ -T . " of Hyderabad had directed 
the to file accounts within one 

month and directed that if the accounts were 
not so filed within one month, notice was to 
issue under s, 39 of the Guardians and 
Wards Act. On the 13th of April, the 
District Judge being dissatisfied with the 
accounts of the guardian, Fatehchand, called 
on the guardian to render accounts and 
having called on him to render accounts 
and the guardian having failed to do so, 
fined him Rs. 25 with a recurring line of 
Re. 1 per diem until the order was complied 
with. These orders have been objected to 
by Fatehchand on various grounds:— 

It appears that there were several minors, 
one boy and some girls. The appointment 
oftwoguardidns Fatehchand and Kalachand 
was made in consequence of a settlement 
and Fatehchand was to be the active 
guardian whereas Kalachand was the check- 
ing guardian. Kalachand put in an appli- 
cation to be relieved of his duty, but no 
orders have as yet been passed on that 
matter. There is an allegation that the 
family was actually joint. In that case, it 
was alleged by Fatehchand that at any 
rate on the death of the minor boy, his 
functions of the guardian have ceased. This 
position is hotly contested by Musammat 
Parpati Bai and it need not be decided at 
present. 

The main point raised by Patechand in 
the present proceedings is, that the Court has 
no power to order the delivery of accounts 
or any property, on the ground that the 
minor boy is now dead. It is not very 
dear what position he imagines himself at 
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present to possess, but the objection if it 
has any validity at all must be more to the 
form rather than to the substance of the 
order, because if he is still a guardian he 
can be dealt with under a. 45 (b) and if he 
has ceased to be guardian he can be dealt 
with under a. 45 (c). Notice, however, has 
gone to him under 8.41(3) which is only 
applicable to the case, when the powers of 
the guardian of property have ceased. 
Now the argument of Fatehchand is that 
the circumstances which lead to the ceasing 
of the powers of tlie guardian are fully stated 
in s. 41 (c) and until it is shown that one of 
these three contingencies has occurred, it 
cannot be said his power as 8 U 9 h has ceas- 
ed. But it would seem that to suppose 
that after the death of a ward the person 
who had been a guardian continued to be 
a guardian would be preposterous. If there 
be no ward, there can be no guardian. 
Similarly if there be no wife, there can 
be no husband. It is not to be supposed that 
the Legislature did not foresee this diffi- 
culty or did not contemplate so common 
a case as that of a death of a child. Sec- 
tion 41 must be read in so far as possible 
to give effect to what may be supposed 
to be the rea.souable intentions of the 
Legislature. 

It cannot be denied that it Avould be 
expedient that the Court should continue 
to have control over the action of the ex- 
guardian. A guardian in some sense is the 
Officer of the Court and the heirs and 
relatives of the deceased ward might reason- 
ably complain if the Court would not assist 
them to ascertain the condition of the 
estate and tell them how it has been dealt 
with during the time during which ifc had 
been under the control of the guardian. 
It seems to us unnecessary to suppose that 
the Legislature wished to guard against 
dangers of the Court misiaking its func- 
tions, that is the fear that the Court might, 
under colour of directing the guardian to 
deliver the property in his po.ssession under 
cl. (3), go on to ascertain questions of title 
and settle doubtful claims. It appears to 
us when a ward dies, the Court should 
generally direct the guardian to deliver the 
property into Court or to deliver property 
to some person producing an heirshiy) 
certificate. In very rare cases the latter 
precaution might be dispensed with, hut 
in that case the Court would otherwise 
guarantee the interests of possible claimants. 
The possible dangers, therefore, from the 
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misuse of the Court’s powers under s. 41 (3) 
in the case of a deceased minor do not seem 
to be very serious and from their existence 
we ai'e not to deduce that the Legislature 
intended that on the ward dying, the 
guardian should be completely beyond 
control of the Court in his dealings with 
the estate of the deceased into possession 
of which he has come under the order of 
the Court. 

Nor is it necessary to read s. 41 in so an 
inconvenient way. Paragraph 2 no doubt 
gives list of contingencies on the happening 
of wnich the powers of the guardian cease, 
but they are not necessarily exhaustive and 
even if they are exhaustive it is arguable 
that (c) applies. When the ward owing to 
death ceases to exist he ceases also to be 
a minor. If the Legislature had intended 
to confine the operation of s. 41 (c) to the 
case where a ward attains majority nothing 
would have been easier than to have said 
Even if that be taken as a forced 
interpretation still it does not seem neces- 
sarily to follow that the contingencies given 
in cl. (2) are exhaustive. Clause (3), the 
clause with which we are at present con- 
cerned, says “ If for any cause the powers 
of a guardian cease" and it is hardly dis- 
putable that when there is no ward, the 
power of a guardian as guardian must cease. 
And it would appear, therefore, that on the 
death of a ward, the powers of guardian 
as such do cease and the Court may pro- 
perly require him to deliver in any ac- 
counts in his possession or under control. 
So far we agree with the learned District 
Judge and we think his order so far is 
proper. 

Inasmuch as the guardian refused to 
give full accounts, we think the fine of 
Rs, 25 inflicted is not inappropriate. 

The further order for accumulative and 
progressive fine seems if not without juris- 
diction yet inappropriate. The fine is to be 
levied in the cose of recusancy which is 
something more than mere disobedience 
and if it is intended to use those powers, as 
a general rule, it is better to fix some date 
on which the guardian is to comply with 
the orders of the Court or demonstrate why 
he is unable to do so and that order may 
properly contain the penalty that if the 
Court’s order is not complied with, fine 
will be inflicted on the principle of pro- 
gression as laid down in the section. 

As it is. we modify the order dated the 
13th April 1923 in Miscellaneous Appeal 
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No. 15 of 1923 by upholding the sentence 
of fine of Rs. 25, but by directing the Dis- 
trict Judge now to fix a date in which the 
accounts are to be produced subject in 
default to such penalty in the case of 
recusancy as the District Judge may think 
fit. 

Costs of miscellaneous appeal and revi- 
sion application to be borne by the appel- 
lant. One set of costs allowed in both 
cases. Order modified. 

K. H. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2731 of 1924. 

May 21, 1925. 

Present: — Sir Shadi Lai, Kt., Chief Justice, 
and Mr. Justice Addison. 

Firm SAGHRU MAL-HAR CHARAN 
DA88 — Defendant — Appellant 
versus 

Firm DHANPAT RAI-DIWAN CHAND 

PlAI NTI FFS — ReSPON DENTS. 

Civil Procedure Code {ActV of 1908)^56, 10, 11 — 
Cross-suits between principal and agent— Stay of one 
suit — Decision of other suit — Res judicata. 

A principal filed a suit against his agent for the 
recovery of a certain sum of money alleged to bo 
due to tlie former on certain transactions entered into 
by the agent on behalf of the principal. The agent 
also instituted a suit against the principal for a 
certain sum of money on similar grounds The latter 
suit was stayed pending the decision of the former 
suit. The trial of the principal's suit was proceeded 
with and the suit was dismissed, the dismissal being 
confirmed on appeal: 

Held, that the decision of the Trial Court in the 
principal’s suit operated as res judicata in the agent’s 
suit with regard to all matters which were in dispute 
in the former suit, fp, 199, col. 2.] 

Second appeal from a decree of the Dis- 
trict Judge, Ludhiana, dated the 25th July 
1924, reversing that of the Sub- Judge, 
Ludhiana, dated the 29th February 1924. 

Lala Badri Das, R. B., and Mr. Jai Gopal 
Sethi, for the Appellant. 

Mr. Mukand Lai Puri, for the Respond- 
ent. 

JUDGMENT.— The firm of Saghru 
Mai Harcharan Das (to be described here- 
inafter as principals), who carried on busi- 
ness at Ludhiana employed Dhanpat Rai- 
Diwan Chand (to be described hereinafter 
as agents) as their agents to do business on 
their behalf at Karachi. The dealings be- 
tween the parties led to certain disputes 
between them, with the result that in 
August 1913, the principals instituted a suit 
at Ludhiana for the recovery of Rs. 716-2 3 
from the agents. In September 1913 the 
agents brought an action at Karachi' 
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against the principals claiming a sum of 
Rs. 3,562-8-0. 

The plaint in the latter suit was return- 
ed by the Karachi Court with the direction 
that it should be presented to a competent 
Court in the Punjab. Consequently this 
suit too was instituted in the Ludhiana 
Court but was stayed under s. 10 of the C. 
P. 0, pending the decision of the previously 
instituted suit. 

The suit brought by the principals was, 
after a protracted trial, dismissed by the 
Subordinate Judge, and the appeal preferred 
against his decision was disallowed by a 
Division Bench of the High Court. The 
action brought by the agents was then taken 
up and the principal question for deter- 
mination was whether the decision in the 
former suit operated as res judicata. In 
order to determine this question it is 
necessary to examinecarefully the pleadings 
and the issues in that suit and the decision 
arrived at by the Courts. 

Now, the claim in the former suit related 
to various transactions set out in Appendices 
A, B, 0 and D attached to the plaint in that 
case. The principals claimed, inter alia, 
Rs. 652-13 0 on account of the balance due 
to them on transactions detailed in Ap- 
pendices A and B, Rs. 2,300 the total of the 
two items advanced by them in cash to the 
agents and Rs. 900 5 0 in respect of a wheat 
transaction mentioned in Appendix D. They 
also urged that the transactions set out in 
Appendix C were not binding upon them, 
and that they were wrongly debited with 
the losses on those transactions. 

The agents while admitting the receipt 
of Rs. 2,300 stated that only Rs. 651-9 6 
represented the balance due by them on 
items contained in Appendices A and Band 
repudiated the rest of the claim. They 
pleaded that the transactions in Appendix 
C were binding on the principals, and 
that they resulted in a loss amounting to 
Rs. 6,209-13-0. They denied their liability 
for the payment of any sum of money to the 
principals, and asserted that they were en- 
titled to recover from the latter Rs, 3,562 8 0 
for which they had instituted a suit 
which had been stayed under s. 10 of the 
0. P. 0. 

The Trial Judge decided that though the 
sums Rs. 651-9-6 on transactions recorded 
in Appendices A and B, and Rs. 2,300 on 
account of advances were due by the agents 
to the principals, those items were wiped 
ovtt by the losses suffered by the principals 


on transactions detailed in Appsndix C. 
These losses, which were found to amount 
to Rs. 6,203- 13-0 left a balance in favourof 
the agents. 

Now, we may say ait once that there was 
a clear finding by the Subordinate Judge 
that Rs. 651-9-6 were due to the principals 
on transactions mentioned in Appendices 
A and B and this finding was not impeach- 
ed by them in their appeal to the High 
Court. They cannot now be allowed to 
raise the question that they were entitled 
to a larger sum on those transactions. The 
main dispute relates to the decision on the 
issues relating to the transactions in Ap- 
pendix 0 and on this issue the Trial Court 
decided not only that the principals were 
bound by those transactions but also that 
the losses incurred on their behalf by the 
agents amounted to Us. 6,209-13-0. It is to 
be observed tliat but for these losses the 
principals would have been entitled to a 
decree for a large sum of money, and that 
in order to wipe out the amounts due to 
them on other transactions it was necessary 
to determine the amount payable by them 
on account of the aforesaid losses. It is 
true that in their appeal to the High Court 
they did not challenge the finding of the 
Trial Judge on the amount of the losses 
but confined themselves to the question 
whether they were bound by the transac- 
tions. A perusal of the judgment of the 
High Court, however, shows that the learned 
Judges after disposing of all the points 
urged by the appellants, confirmed the 
decree passed by the Trial Court and dis- 
missed the appeal in toto. There can, there- 
fore, be no doubt that the decision of the 
Trial Couit confirmed as it was by the High 
Court, operates as res judicata and that the 
principals are now precluded from re-agitat- 
ing the question of the amount of the losses 
incurred on their behalf by the agents. 

Mr.' Badri Das for the appellants also 
impeaches the correctness of the order of 
the Karachi Court returning the plaint for 
presentation to a Court of competent juris- 
diction in the Punjab, but that order has 
now become final and cannotbe challenged 
by either of the parties. 

On the question qf future interest on the 
amount due to the agents we find that they 
claimed interest on the sum which was 
alleged to be due to them at the date of 
the institution of the suit, and there is no 
reason why they should not be alloweij In- 
terest at the usual rate. . 
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The result is that we dismiss the appeals 
preferred by Sughru Mal-Harcharn Das 
with costs, a!:d accepting the appeal preferr- 
ed by Dhaupat Rai-Diwan Ohand, we grant 
them a decree for Rs. 3,549-2-6 with interest 
at 6 per cent, on that sum from the date of 
the institution of the suit up to the date of 
payment. The defendants must pay the 
costs on that sum to the appellants in all 
the Courts. 

Z. K. Appeal dismissed. 

PRIVY COUNCIL. 

Appeal from the Lower Bobm a Chief Court. 

October 22, ly25. 

Present .-—Lord Phillimore, Lord Blanes- 
Burgh and Sir John Edge. 

P, R. K. SAKLAT and others — Plaintiffs 
—Appellants 
versus 

BELLA — Defendant— Riispondbnt. 

Trust — Religious endowment — Person not entitled to 
benefit permitted to share— Trustees^ duty of — 
Zoroastrian Temple at Rangoon — Non-Parsi Zoroas- 
trian, whether entitled to benefit — Injunction 

The Zoroastrian religion not only permits but 
enjoins the conversion to that religion of persons horn 
in other religions and of non-Zoroastrian parents, 
[p. 202, col. 2.J 

In spite of such permission, however, the Zoroas- 
trians, ever since their advent into India, have never 
attempted to convert anyone into their religion. 
[ibid ] 

The benefits of the Zoroastrian Temple at Kangoon 
are confined to persons who possess the double 
qualification of being Zoroastrians and racial Parsis, 
and Zoroastrians, who are not racial Parsis, have 
no right of entering into the Temple and may, there- 
fore, be excluded or extruded from the Temple- by th^ 
Trustees [p. 204, cols. 1 & 2.] 

But it does not follow that the trustees are bound 
to exclude such non-Parsi Zoroastrians from the 
Temple. Still less does it follow that in an action to 
which the trustees are not parties, and in which, tliere- 
fofe, no indirect remedy can be claimed, a direct claim 
by the Parsi Zoroastrians c ■ against a 

non-Parsi Zoroastrian who ‘ ..i*- ■. ■ .;emple, as 

if for fT tort comitted by such person, [p. 204, col 2 j 

Fora trespass upon temple land, the only person 
who can bring an action for injunction is the person 
in possession of the land, that is, the trustee. It may 
be that in India it may be convenient to allow such a 
suit by certain worshippers against others. But if so, 
it must, at any rate, be established that the juxt- 
aposition, of the two sets of persons is so repugnant 
to their j .V:,:' ■ f -s ::i i .’at the entrance of one set, 
into the 'I'l :■ | ' departure of the other, so’ 

that it is, as it were, trespass tb the person, [p 206, 
col. 1.] 

When property is set apart ^for public or charitable 
uses, it will be a malversation to apply any of the 
funas for persons who are not objects of the trust. 
Those who are objects of the trust must have all the ’ 
benefits they require ; and if there is a surplus, it 
must be left to the Courts to make a cypres applica- 
tion of it. But when the subject-matter of such a 
trust or charity is the rendering of some convenience 


or service of such a nature that it will not hurt the 
lawful recipients if others share with them, the 
trustees are not bound to exclude persons who have 
no legal title to share. They may do so ; they may 
treat all such persons as trespassers and say . Sic 
volo sic jubeo, stet pro ratione voluntas. But if they 
choose to admit to the benefit of some park or garden 
established for a particular district some persons from 
over the border or to admit to a public library 
destined for a particular Municipality persons from 
outside, or admit to the hearing of a lecture by a 
University Professor persons not members of the 
University, this of itself furnishes no ground of com- 
plaint. If the numbers admitted are too large or the 
persons are disorderly or unpleasant in their habits 
or in any way substantially interfere with the con- 
venience or benefit of those for whom the endowment 
was created, the trustees may be required to exclude 
them. But the mere claim of A that li shall not share 
in such a benefit because B is not within the terms 
of the foundation is not one that Courts would en- 
courage. [p. 204, col. 2; 205, col. 1 ] 

Appeal from a decision of the Chief Court, 
Lower Burma. 

Mr. A. M. Dunne, K. C., Sir G. R. 
Lowndes, K. C., and Mr. E. B. Raikes, for 
the Appellants. 

Messrs. W. H. Upjohn^ K. C. and Warwick 
Draper, for the Respondent. 

JUDGMENT* 

Lopd PhilUmore*— The circumstances 
of this case are as follows: — 

Sometime in 189 a Goanese Christian 
named Jones with his wife arrived in Ran- 
goon. They were in humble circumstances, 
and the wife applied for assistance to a Parsi 
of good position at Rangoon, Bomanji 
Cowasji, stating that she too was a Parsi. 
He befriended her till he went to England 
in HOO, and then asked his brother Sapurji 
Cawasji to look after her and the - child to 
which she had just given birth, the respond- 
ent Bella. The father died, and when her 
mother died shortly afterwards, Sapurji, 
who was a defendant in this suit, but died- 
pending the appeal, took Bella into bis own 
house and he and his wife treated her as 
their own child. 

When Bella was nearly 14, it was desired 
that the initiation ceremony into; the Zoro* 
astrian religion called Navjot iliould be 
performed for her, but the local [lead I’riesl 
at Rangoon refused; chiefly becatise— as it 
appears from his evidence — he thought it 
Would be unpopular with the Parsi com- 
munity. Advantage was then taken of' the 
temporary presence of some other priest, 
who performed the ceremony; and after 
that invitations were sent by the Head 
Priest to Bella to come with Sapurji and 
his wife to the temple oa festival days. 
Three such invitations were sent, the Sigh 
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Priest said, with the expectations that they 
would not be accepted, but on the third 
occasion, being 21st March 1915, Sapurji 
brought her and put her within sacred pre- 
cincts facing the sacred fire, and in such a 
position that she went through all the cere- 
monies like other worshippers. 

This proceedings gave great offence to a 
number of members of the Parsi communi- 
ty in Rangoon, and on the 31st March, this 
suit was brought by three members of the 
Parsi community, who stated that they 
brought it not only on their own behalf 
but on behalf of a large number of 
members of the Parsi community at 
Rangoon, against Bella and against Sa- 
purji, stating that the Temple was held 
on trust for the free and unrestricted use 
of the Parsi inhabitants in Rangoon pro- 
fessing the Zoroastrian faith, further stat- 
ing that it was alleged that the mother 
of Bella was a Parsi, and that Bella had 
been validly converted or initiated into the 
Zoroastrian religion, but denying that this 
was so or indeed could be so, and averring 
that the defendants had by their acts “not 
only wounded the religious feelings enter- 
tained by religiously inclined Parsis, but 
also caused the desecration of the said 
sacred Temple 

In another paragraph of the plaint, they 
stated that only members of the Parsi com- 
munity professing the ZoroasI.rian religion 
were entitled to the use of the Temple, to 
the access of the sacred precincts and to 
attend, witness or take part in any religious 
ceremonies held therein, and that it was 
never the intention of the Parsi community 
that the children of non-Parsi fathers should 
be allowed the use of the Temple. They 
further said that even assuming that Bella 
could be duly admitted into the Zoroastrian 
religion, and assuming that her mother 
was a Parsi, even then she could not be 
considered a Parsi or a member of the Parsi 
population. They prayed for a declaration 
that Bella was not entitled to use the- 
Temple or to attend or to participate in any 
of the religious ceremonies performed 
therein and for injunctions to restrain her 
ftom entering the Tfemple and- Sapurji from 
taking her there. 

* ' Sapurjr, in his own name and’ as guardian 
for Bella, put in their written statement. 
In this it was contended that the plaint 
disclosed no cause of action, that the defend- 
ant Bella was entitled to attend the Temple 
and the ceremonies and caused no des- 


cretion by her presence and it was stated 
that her mother was a Parsi that she had 
been brought up from early infancy as a 
Parsi and in the Zoroastrain faith and that 
she came within the terms of the trust of 
the Temple. 

The following issues were then settled : 

“1. Whether the plaint discloses any 
cause of action ? 

2. Whether this suit is maintainable ? 

3. Who are entitled to the benefit of the 
Fire Temple Trust ? 

4. Is the first defendant the daughter of 
a Parsi mother. 

5. Is it possible for the first defendant, 
being a daughter of a non-Parsi father to 
be initiated (a) into the Zoroastarin Reli- 
gion and (b) into the Parsi Community ?“ 

“6. If it was possible, whether the 
ceremonies adopted for the purpose were 
defective (the second defendant to give 
particulars of the ceremonies performed at 
the initiation of the first defendant within 
one week, and the plaintiffs to state within 
one week thereafter whether, and if so, in 
what respects they contend that these cere- 
monies were inefficacious") : 
and the case was set down for a preliminary 
hearing on the first and second issues. 

The Judge decided these points in favour 
of the plaintiffs ; and thereupon some oral 
evidence was taken before the Judge at 
Rangoon, and a mass of evidence covering 
664 pages of the record was taken on com- 
mission at Bombay. 

It appears that this was not the first 
occasion in modern times in which the 
question of the admissibility of a person who 
was not a racial Parsi, but who had become 
a convert to the Zoroastrian religion, to par- 
ticipate in the religious services and enter 
the temples of the Parsis had arisen. 

In 1903 a French woman had declared 
that she had become a convert to the Zoroas* 
trian* religion and had married a Parsi 
gentleman of position at Bombay. Her 
claim to participate in religinus* worship 
had given rise to much excitement in the 
Parsi community, and seven Parsis, one of 
whom was the French woman’s^ husband, 
had brought a suit in the High^ Court of 
Bombay against the trustees of the Parsi 
endowments, first making a general case 
of some misfeasances requiring the interven- 
tion of the Court, and, secondly, claiming 
a declaration that the trust deeds ought to 
be construed as admitting to their benefits 
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any persons professing the Zoroastrian 
religion whether a racial Parsi or not. 

After a prolonged litigation, this suit; 
except in so far as it prayed for a correction 
of the general misfeasances, was dismissed; 
and the Judges, for reasons which will 
have to be more minutely entered into, held 
that the various endowments were limited 
to the use of people who as well as being 
Zoroastrian were also racial Parsis. But 
the controversy had not been forgotten, and 
its echoes are to be (heard in the evidence 
given on commission in the present case. 

Young, J., in the preliminary judg- 
ment given in the present case, held that 
the plaintiffs could not sue for trespass on 
land or in the Temple, but that they might 
have a third cause of action which he 
described as an interference with their right 
to .exclusive worship. He thought that 
they had sufficiently alleged this right and 
its infringement, that the right was one 
which had been often upheld by the Courts, 
and that the suit could be brought without 
joining the trustee or without obtaining the 
consent of the Advocate- General. When 
he came to his later decision upon the whole 
case, he described the>injury as “an injury 
to the plaintiffs’ individual right to worship 
undisturbed by the intrusion of a person 
not belonging to their faith,” and applying 
his mind to the fifth and sixth issues, he 
held that Bella could be initiated into the 
Zoroastrian religion and into the Parsi 
community ; that the ceremonies adopted 
for the purpose were sufficient, and that, 
therefore, there was no intrusion of a person 
not belonging to the plaintiffs’ faith, and it 
became immaterial to decide issues Nos. 3 
and 4. Accordingly he dismissed the suit. 

When the matter came before the Chief 
Court, on appeal, the Judges, though ap- 
parently they heard one continuous argu- 
ment, gave two judgments : the first in 
respect of the preliminary issues. In- this 
they confirmed the actual decision of 
Young, J., but enlarged the plaintiffs’ cause 
of action, saying that they might treat it 
as an injury to themselves, that Bella, even 
though she were a Zoroastrian, yet not 
being a Parsi, came to the Temple worship. 

This made it necessary for the Judges 
in the Chief Court to determine the third 
issue, viz., who are entitled to the benefits 
of the Fire Temple Trust ; and they held 
that it was a trust for a religion and not 
for a race. They then held in agreement 
■with Young, J., that Bella could be and 


was converted or initiated into the Zoroaa- 
trian religion, and, therefore, they concurred 
with him in dismissing the suit. ‘ 

The Judges in the Chief Court took the 
view that fourth issue might also have been 
decided in favour of Bella, i e., that her 
mother was a Parsi, but that this fact was 
unimportant, except as leading up to her 
conversion or initiation. Their Jjordships 
agree with this. In their view it is settled 
that as regards the racial claim, matei’nity is 
of no importance. 

TKe appeal to their Lordships’ Board has 
raised among other questions the actuality 
and validity of Bella’s conversion and 
initiation ; but on this point their Lordships 
see no reason for differing from the judg- 
ment of the Chief Court. 

In the great controversy in the Bombay 
case, Dinsaw Manockji Petit v. Jamsetji 
Jeejebhoy (1) the two learned Judges (one 
of whom was himself a Parsi), came to the 
following conclusions thus expressed by 
the Parsi Judge, Davar, J., : — 

“ 1. That the Zoroastrian religion not 
only permits but enjoins the conversion of 
a person born in another religion and of 
uon-Zoroastrian parents. 

“ 2. That although such conversion was 
permissible, the Zoroastrians, ever since 
their advent into India 1200 years ago, have 
never attempted to convert anyone into 
their religion. 

“ 3. That there is not a single instance 
piwed before the Court of a person born 
of both non-Zoroastrian parents ever having 
been admitted into the Zoroastrian religion 
professed by the Parsis in India.” 

It is true that as regards the quantum of 
the necessary ceremonial on initiation, 
Davar, J., expressed an opinion that a piece 
of ritual called Burushnun was an essential 
part ; but in this matter he was travelling 
outside anything necessary for the case 
before him ; and their Lordships do not 
find that Beaman, J,, the other Judge, con- 
curred with him as to this and they think 
that the evidence given in the present case 
warranted the decision to which the Chief 
Court came that this additional ceremonial 
was not necessary. 

It follows, therefore, that the points which 
their Lordships have now to determine are 
whether the trusts of the Temple are for 
the benefit of all persons professing the 
Zoroastrian religion or limited to those who, 

(1) 2 Ind. Cas. 701; 33 B, 509; 11 Bom. L, K. 85; & 
M. b. T 301. 
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professing that religion, are also racial 
Parsis in^the sense in which that word is 
understood in the Parsi community; and, 
secondly, whether if Bella, not being a 
racial Parsi, is not a person within the 
benefits of the Temple Trust, this fact gives 
the plaintiffs any right of direct action 
against her and against her guardian. 

The contention on behalf of the plaintiffs 
was the same as that of the contention of 
the defendants in the Bombay case, namly, 
that all these trusts were intended for Parsis 
in the limited sense, i,e. : — 

“First. — The descendants of the original 
emigrants into India from Persia who pro- 
fess the Zoroastrian religion. 

“ Secondly. — The descendants of the 
Zoroastrians in Persia who were not amongst 
the original emigrants, but who are of the 
same stock and have since that date, from 
time to time, come to India and have 
settled here, either permanently or tempo- 
rarily, and who piofess the Zoroastrian 
reliLM( 

“ 'rni: ilv . — The children of a Parsi father 
by an alien mother, iE such children are 
admitted into the religion of their fathers 
and profess the Zoroastrian religion.” 

Now the origin of the Temple, the right 
to worship at which is in dispute in the 
present case, is as follows 

On the 24th November 18Q6 the Deputy- 
Commissioner at Rangoon, on behalf of 
Her Majesty’s Government, ‘ ; to 
Bajunji Cowasji and Sapurji i. i ircel 
of land in the town of Rangoon of a certain 
size “upon trust to build and maintain upon 
the said parcel of land a temple for the 
use of Parsi population”. 

It was provided that the Deputy Commis- 
sioner might nominate new trustees, and 
that if a Temple was not erected within a 
year, he might revoke the grant. 

On the 14th August, 1882 — probably be- 
cause there had been delay in building the 
Temple — a re grant was made to new 
trustees upon trust for the same intents and 
purposes as the old grant, with like powers 
to appoint new trustees and a similar 
power of revocation if no temple was built 
within a year. 

Previously on the 11th January 1859 the 
then Deputy Commissioner had granted to 
two Parsi gentlemen another piece of land 
upon trust to maintain it ” as a cemetery 
and to the free use of persons of the Parsi 
denomination”. There was a similar power 
given to the Deputy Commissioner to ap- 
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point new trustees and a power of revoca- 
tion in case the land was applied to other 
uses. This grant was again renewed also 
on the 14th August 1882. 

Some disputes having arisen as to the 
Temple, a suit was brought to have a new 
trustee appointed, and a scheme of manage- 
ment framed ; and on the 20th March 1889 
the Recorder appointed Bajunji Cowasji 
sole trustee and ordered a scheme *to be 
framed. 

About the same time, a similar suit had 
been brought in respect of the burial 
ground, and by an order of the same date 
the same person was appointed trustee and 
a similar order to frame a scheme was made. 
The scheme in respect of the Temple gave 
the trustee charge of the Temple and its 
appurtenances with duty to manage and 
improve as funds permitted and power to 
build a range of shops on part of the trust 
lands, borrowing money for the purpose. 
After re-payment of monies borrowed the 
rest was to be applied for the current ex- 
penses of the Fire Temple and the Parsi 
Burial Ground. In this way and to this 
extent the two properties w^ere brought 
together. 

When the scheme for the burial ground 
was to be framed, there was a serious dis- 
pute with regard to children of Parsi fathers 
who died without having gone through the 
ceremonies of initiation, and eventually the 
scheme was framed in the following 
words : — 

” 1. The Burial ground shall be used for 
burying persons who shall at his or her 
death be actually professing the Zoroas- 
trian religion and no other. 

Explanation . — No one shall be taken to 
be actually professing the Zoroastrian re- 
ligion who has not been duly invested with 
the Sudra and Kusti, in accordance with 
the rites prescribed by that religion, pro- 
vided, nevertheless, that children born of 
fathers following the Zoroastrian religion, 
and brought up in that faith, and dying 
before the age of 14 years and three months, 
without having been invested with the 
Sudra and Kusti, may be taken to be actual- 
ly professing the Zoroastrian religion, but 
children dying after having attained that 
age without having been invested with the 
Sudra and Kusti shall not be taken to have 
professed the Zoroastrian religion unless 
his or her investiture was prevented by 
unforeseen and unavoidable circumstances.” 

It is suggested for th^ defendants that 
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this document shows that the stress of the 
matter was laid upon the religion and not 
upon the race. 

One other document must be mentioned. 
Apparently it took a long time before the 
Temple or at any rate the present Temple 
was built, and on the 20th August 1904, 
Bajunji Cowasji executed a deed of declara- 
tion of trust reciting that he and his brother 
had built at their charge a fire temple 
upon the trust lands so that the same 
might form part of the said trusts and 
be for the use of the Parsi inhabitants of 
Rangoon, and purporting to declare for 
himself and his successors-in-otBce that 
he held the fire temple “ for the use of the 
Parsi inhabitants of Rangoon free and un- 
restricted but subject notwithstanding to 
the tenets of the pure Zoroastrian religion 
and to the scheme prescribed by the Court/' 

The defendants' as their Lordships' bar 
contended that this was an attempt to alter 
the trust and as such should be rejected, 
but in their written statement they accept- 
ed it as a valid document. So far as it 
goes, it rather makes in the plaintiff's 
favour, but their Lordships are not disposed 
to attach grave importance to it. 

The Chief Court — as already stated — 
considered that the effect of these documents 
was to impose a trust for the benefit of 
persons professing the Zoroastrian religion 
and no others. 

Their Lordships agree with the latter 
part of this proposition. Parsis who cease 
to be Zoroastrians have, in their Lordships' 
view, no claim. But upon the whole and 
after much consideration, they think that 
the benefits are confined to persons who 
possess the double qualification of Zoroas- 
trians and racial Parsis. 

The judgment in the Bombay case travel- 
led over much ground — indeed, in their 
Lordships’ opinion, much unnecessary 
ground — but both Judges came to the con- 
clusion that the various trusts in that case 
must be construed as being confined to 
persons who were of the Zoroastrian 
religion and racial Parsis. There were 
several trusts, and the expressions in the 
deeds were different ; but the word Parsi 
never appeared in them, and the word 
Zoroastrian or some equivalent religious 
word was used. Sometimes the trusts were 
for the members of the Zoroastrian com- 
munity of Bombay ; other phrases were 
similar. Nevertheless, both Judges came 


to the conclusion that they must be read 
as has been already stated. 

Davar, J. Thus expressad himself : — 

“A Juddin (that is a Gentile) may 
become a Zoroastrian, but how he ever 
could possibly become a member of ‘the 
Holy Zoroastrian Anjuman of Bombay’ 
or be one of ‘ the members of the Zoroastri- 
an Community of Bombay ’ or become one 
of the ‘Anjuman of the Mazdiasni faith,’ 
passes my comprehension. A Juddin con- 
verted to Zoroastrianism had never come 
into existence. Such a person could not 
possibly have been within the contempla- 
tion of the donors and founders : the pos- 
sibility of such a being coming into existence 
would be so new and novel that if the 
donor ever conceived such an idea and 
intended to include him in bis benefaction, 
he would certainly designate him separately 
and specially and not include him in the 
general description of the community of his 
then existing co-religionists and their 
descendants.” 

Beaman, J., said : — 

‘‘ The question is not whether the Zoro- 
astriari religion permits conversion, but 
whether, when these trusts were founded, 
the Founders contemplated and intended 
that converts should be admitted to partici- 
pate in them.” 

In their Lordships’ view the same line 
of reasoning applies to the present case. 
The Parsi community had grownup to be 
such a distinct body, and admissions into 
it from outside had been so very rare, that 
at the time when these grants at Rangoon 
were made, the Government must have 
intended that the Temple should be for the 
benefit of professing members of the Parsi 
community, ie., racial Parsis or people 
deemed after a long lapse of ages to be 
racial Parsis. 

But this does not exhaust the matters to 
be determined on the present appeal. It 
determines that the respondent Bella has 
no right of entering into the Temple and 
may, therefore, be excluded or extruded 
from the Temple by the Trustees. They 
can treat her as a trespasser. But it does 
not follow that they are bound so to treat 
her. Still less does it follow that in an 
action to which the trustees are not parties, 
and in which, therefore, no indirect remedy’ 
can be obtained, a direct claim can be 
supported as if for a tort committed by 
Bella or her guardian. 

When property is .set apart for public or 
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charitable uses, it will be a malversation 
to apply any of the funds for persons who 
are not objects of the trust. Those who 
are objects of the trust must have all the 
benefits they require ; and if there is a 
surplus, it must be left to the Courts to 
make a cypres application of it. But when 
the subject-matter of such a trust or 
charity is the rendering of some'convenience 
or service of such a nature that it will 
not hurt the lawful recipients if others 
share with them their Lordships are aware 
of no case in which it has been held, that 
the trustees are bound to exclude persons 
who have no legal title to share. They may 
do so ; they may treat all such persons as 
trespassers and say : Sic volo sic jubeo, stet 
pro ratione voluntas. But if they choose 
to admit to the benefit of some park or 
garden established for a particular district 
some persons from over the border or to 
admit to a public library destined for a 
particular Municipality persona from outside, 
or what is perhaps a nearer analogy, 
admit to the hearing of a lecture by a 
University Professor persons not members 
of the University, this of itself furnishes 
no ground of complaint. If the numbers 
admitted are too large or the persons are 
disorderly or unpleasant in their habits or 
in any way substantially interfere with the 
convenience or benefit of those for whom 
the endowment was created, the trustees 
may be required to exclude them. But the 
mere claim of A that B shall not share in 
such a benefit because D is not within the 
terms of the foundation is not one that 
Courts would encourage. 

Many illustrations of this doctrine could 
be drawn from the history of English 
institutions. The great schools of West- 
minster, Ebon and Winchester arose from 
small nuclei, namely, a fixed number of 
endowed and privileged scholars taught by 
appointed masters. They have become 
what they are because unprivileged boys 
in greater numbers have been allowed to 
benefit by the services of the appointed 
masters, and to use the school class-room 
and play-grounds. 

The Statutes of^the Colleges in Oxford and 
Cambridge make provision for the educa- 
tion of a fixed number of students or scho- 
lars privileged and endowed. Many, if not 
most, of them make no provision for the 
admission of other members in statu pupil- 
lari, But “ commoners,” so called, though 
their legal position is merely that of board- 


ers, Bex V. Grundony Exp, Davison (2) 
have been for several centuries admitted 
equally with the privileged scholars to the 
benefits of the colleges, particularly to the 
use of hall, library and chapel. 

The intrusion of an unbeliever into a 
place of religious worship might well be a 
case of substantial interference with the 
devotions of worshippers. But the plaintiffs 
have failed to make out that Bella was not 
a Zoroastrian. They suggested indeed that 
her conversion was impossible, or, at any 
rate, that it had not been completed by due 
initiation ; but their Lordships agree with 
the Judge of first instance that this sugges- 
tion was not established ; while, except in 
the evidence of one unsatisfactory witness, 
there was liothing to show that Bella’s 
presence would be thought to cause desecra- 
tion, if once it was accepted that she was 
a Zoroastrian. 

Also, if it were a question of caste and 
worshippers of a higher caste would be 
defiled by the presence of a lower caste, as 
in Anandrav Bhikaji Phadke v. Shankar 
Daji Charya {li) this would be a serious 
disturbance. As was said in that case : — 

‘‘This right is one which the Courts must 
guard, as otherwise all high- caste Hindus 
would hold their sanctuaries, and perfrom 
their worship, only so far as those of the 
lower castes chose to allow them.” 

But this claim is again not established. 
Indeed, what may be called the quasi-caste 
claim is not even sugir(‘.s|cfi Iq the plead- 
ings. It is the wounding of religious 
feelings and the desecration of the Temple 
which are put forward. 

Their Lordships have now to consider 
the relief which the plaintiffs have sought 
in his suit. They have not sought for a 
general declaration as to the persons who 
are objects of the trust. They have not 
sought for a construction of the scheme, 
or for any order to be made upon the 
truste#^, nor have they made the trustee a 
party. For this they would probably have 
required the consent of the Advocate Gene- 
ral. They pray in the plaint “for a declara- 
tion that the defendant Bella is not entitled 
to the use and benefits of the Parsi Fire 
Temple in Dalhousie Street known as 
‘Captain’s Agiary or Dhurraymair’ or to 
the use and benefits of the buildings stand- 
ing on the said trust land or to attend at 

[ (2) Cooper’s Reports 319, 

(3) 7 B. 323; 7 Ind. Jur. 613; 4 Ind. Dec, (n. b.) 

2X8. 
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or participate in any of the religious 
ceremonies performed therein/’ 

Then they claim an injunction to restrain 
the defendant Bella from entering and the 
other defendant, now dead, fromhriiming 
her into the temple to attend the religious 
ceremonies. This is a claim for an injunc- 
tion to prevent the repetition of an alleged 
trespass. It must, therefore, first be establi- 
shed that there was a trespass and one for 
which damages, though possibly only nomi- 
nal, could be rocovered. But for trespass 
upon land the only person to bring the 
action is the person in possession of the 
land, that is, the trustee. That a beneficiary 
or two or three beneficiaries of a trust for 
public purposes may bring a suit for tres- 
pass against an intruder is a novel principle 
of jurisprudence ; and the case is not made 
stronger by the suggestion that several 
other beneficiaries agree with them. 

It may be that in India it would be 
convenient in some cases to allow such a 
suit, and the judgment in Anandran Bhikaji 
Phadke v. Shonkar Daji Chary a (3) may 
form a precedent. But, if so, the circum- 
stances must be as powerful as in that 
case. It must be established that the 
juxt aposition of the two sets of persons is 
80 repugnant to their habits of mind that 
the entrance of one set into the Temple 
entails the departure of the other, so that 
it is, as it were, trespass to the person. 

As already stated, no such case has been 
established, and, therefore, it is not neces- 
sary to discuss the principle on which the 
judgment in Anandran Bhikaji Phadke 
V. Shankar Daji Charya (3) is founded 
and which was indeed accepted by the 
Judge of first instance in the present case. 
The facts do not warrant the claim, if it be 
a sound one, and no injunction can be 
granted. 

With regard to costs, the learned Judge 
of first instance, while giving the defend- 
ants the general costs of the action, thought 
that both sides were to blame for the 
inordinate length of the Bombay commis- 
sion and made the plaintiffs pay two- thirds 
only of the defendant’s costs of the Commis- 
sion. 

If any costs of the action were to be given, 
some similar provision should be applied. 
But, upon the whole, their Lordships feel 
that the plaintiffs have failed in the greater 
part of their suit, and that the giving to 
them of a declaration is an indulgence. 
They were given the costs of the prelimi^ 


nary issues before Young, J., and the costs 
of so much of the appeal as related to 
those issues. These they keep, and the 
orders against them in respect of other 
costs in the Courts below will be discharged, 
and there will ^ be no costs of this appeal. 
Their Lordships will humbly recommend 
His Majesty that this appeal be allowed, 
that the judgment of the Chief Court be 
varied, and that a declaration be made, 
namely, that Bella was not entitled, as of 
right, to use the temple, or to attend 
or to participate in any of the religious 
ceremonies performed therein, that 
except as to the costs awarded to the plaint- 
iffs in the Court of first instance, and in the 
Chief Court, there be no costs in the Courts 
below and that there be no costs of this 
appeal, 

N. H. Appeal allowed, 

z. K. 

Solicitor for the Appellants Mr. A, M. 
Bramall 

Solicitors for the Respondent Messrs. 
Waterhouse & Co, 


SIND JUDICIAL COMMIS- 
SIONER’S COURT, 

RevivSion Application No. 90 op 1923. 

July 25, 1923. 

Present: — Mr. Kennedy, J. 0., and 
Mr. Rupchand Bilaram, A. J. 0. 

Messrs. POHUMAL and Brothers — 
Plaintiffs— Applicants 
versus 

The KARACHI PORT TRUST and another 

— DeFE N DANTS — OpPON ENTS. 

Bills of Lading Act {IX of 1856), s, 3— Bill of Lading, 
description of goods in, whether conclusive — Exempt 
tions clause in Bill of Lading, effect of —Port Trust, 
whether entitled to benefit of exemption. 

The general rule based on the provisions of s. 5 of 
the Bills of Lading Act, to the effect that in the 
absence of any proof that the Bills of Lading were 
granted under a misrepresentation without any default 
on the part of the person signing them and wholly 
due to the fault of the shipper or the holder of such 
Bills of Lading, the Bills of Lading are conclusive evi- 
dence that the goods bearing particular marks aa 
shown in the respective Bills of Lading were put on 
board, has n > when the Shipping Company 

has protect ■■ I itvlf 'oy insertion of a clause in tha 
Bill of Lading that the marks and numbers though 
shown in the Bill of Lading are unknown to them and 
that they do not admit that the marks or numbers 
shown in the Bill of Lading are correct and when they 
have exempted themselves from liability against 
obliteration or difference of marks, [p. 207, cols, 1*8,] 
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Section 3 of tlie BilU of Lading Act applies only in 
the case of the master or person signing the Bill and 
does not apply to the Port Trust, [p. 208^, col. 1 ] 

Even if the Port Trust be considered to be the agent 
of the Shipping Company, they would be equally 
entitled to the benefit of an exemption clause, as a 
wharfinger is justified or excused by the same thing 
as would justify or excuse the master and can, conse- 
quently, claftn benefit of exemptions provided in a 
Bill of Lading, [ibid'] 

Glyn Mills Co., v. East and West India Dock Co , 
(1882) 7 A. 0. 591 at p 614; 52 L. J, Q B 146, 47 L. 
T. 309; 31 W. R. 201, relied upon. 

Revision application against the judg- 
ment and decree, of the Judge of the Small 
Causes Court, Karachi, dated the Slst July 
1923. 

Mr. Dipchand Chandumal, for the Appli- 
cants. 

Messrs. T.G. Elpkinston Sind Nihalchand 
Tikamdas, for the Opponents. 

JUDGMENT.— The plaintiffs-appli- 
cants are holders of certain Bills of Lad- 
ing of tin plates coiisigncd from Trieste 
to Karachi by an Italian ship. The plaint- 
iffs instituted this suit in the Small Causes 
Court, Karachi against the Shipping Com- 
pany and the Karachi Port Trust for the 
value of 57 mild-steel plates short account- 
ed for. Their suit was dismissed against 
both the defendants except in respect of 
the value of one mild-steel plate which 
was proved to have been short landed and 
for which they got a decree against the 
Shipping Company. The plaintiffs come 
now bef^e us in revision. It appears from 
the written statement filed by the Karachi 
Port Trust that 2,070 plates bearing various 
marks were landed at Karachi of which 
2,014 plates were delivered to the con- 
signees according to the proper marks 
shown in their Bills of Lading. The re- 
maining 5(5 plates bore marks different 
from those shown in the Bills of Lading 
of the plaintiffs. Thests 56 plates were 
tendered to the plaintiffs but were rejected. 

To prove their claim against both the 
defendants the plaintiffs have relied on the 
description of the plates as given in the 
Bills of Lading and the provisions of s. 3 
of the Bills of Lading Act and have contend- 
ed that in the absence of any proof that the 
Bills of Lading were granted under a mis- 
representation without any default on the 
part of the person signing them and wholly 
due to the fault of the shipper or the 
holder of such Bills of Lading, the Bills of 
Lading are conclusive evidence that the 
goods bearing particular marks as shown 
in the respective Bills of Lading were put 


on board. Ordinarily the Bills of Lading 
would no doubt afford such evidence against 
the Shipxnng Company, but in view of the 
difficulty of verifying particular marks on 
articles of a similar nature shipped on 
board, the Shippii.L^ Companies protect 
themselves by inserting a clause that the 
marks and numbers though shown in the 
Bill of Lading are unknown to them and 
that they do not admit that the marks or 
numbers shown in the Bills of Trading are 
correct They also protect themselves 
against obliteration of marks. 

The Bills of Lading in suit are in Italian 
and contain side by side English transla- 
tion of the clauses providing for exemption. 
The original Italian clause provides for 
exemption of the Shipping Company “Per 
dijftre^nza 0 Mancanza di marche e NumerV^ 
It has been translated as “for want or 
obliteration of marks or numbers,” which 
is not accurate The Bills of Lading do 
exempt the Company for dijference in 
marks. The description of marks as given 
in the Bills of Lading is, therefore, no evi- 
dence against the Shipping Company. It 
was, therefore, for the plaintiffs to prove by 
evidence aliende that plates bearing the 
particular marks were actually handed over 
to the Shipping Company. This they 
have failed to prove. Even if it be assum- 
ed that the plates bearing the particular 
marks were put on Board, the Shipping 
Company are further exempted from liabi- 
lity under cl. 14 of the Bill of Lading 
known as the “free of ships Tackle clause" 
which reads as follows : — 

“The ship’s responsibility shall cease 
when goods pass on deck ready to be 
discharged. 

“As soon as the steamer arrives at the 
discharging place and is ready to discharge 
wherever she may be anchored, Consignees 
must be ready to take delivery of the goods 
as they come to hand in the holds from 
the ship’s deck where the responsibility 
of the Company shall cease. Captain is 
authorised to di.«^*liargo by day and night 
on Sundays and holidays without interrup- 
tion and to change berth during discharge. 

“And if consignees do not take delivery 
in due time, the Captain has faculty to 
land or discharge the goods in lighters or 
hulks at receiver’s risk and expenses. Iix 
case of taking delivery from ship’s deck no 
claims shall be admitted for loss or damage 
after the goods have left the ship’s side 
without any such loss or. damage being 
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ascertained. In every other case no claim 
for indemnity shall be admitted, unless 
made in writing to the Company’s agent 
within 24 hours from unloading of the 
goods.” 

The plaintiffs’ case, therefore, fails against 
the Shipping Company. They cannot rely 
on the description given in the Bills of 
Lading as against the Karachi Port Trust 
as s. 3 of the Bills of Lading Act is limited 
to the master or the person signing the 
Bills. Even if it be assumed that the Port 
Trust act as the agents of the Shipping 
Company they will equally be entitled to 
take advantage of the exemption in the 
Bills of Lading. As pointed out by Lord 
Blackburn in Glyn Mills Co, v. East and 
West India Dock Co. (1), a wharfinger is 
justified or excused by the same thing as 
would justify or excuse the master. 

The Port Trust are, however, not ordi- 
nary wharfingers or agents of the Shipping 
Company. They land the goods under 
their statutory authority as agents of both 
parties and a Bill of Lading are no evi- 
dence against them. Again it was for the 
plaintiffs to prove that the Port Trust 
received the particular goods. This they 
could have done either by proving that 
the Port Trust signed for the specific 
goods a|:e that they wrongly delivered the 
speci fief goods belonging to them to other 
coti.-igr This they have failed to prove. 

The plaintiffs’ case as m*. tlrri also 
fails. We dismiss this *: with 

costs two separate sets of costs to be allow- 
ed to the two defendants. 

p. B. A. Application dismissed. 

(1) (1882)7 A. 0. 591 at p. 614; 52 L, J. Q. B. 146; 47 
L. T. 309; 31 W, R. 201. 


RANGOON HIGH COURT. 

Civil Revision No. 15 of 1925. 

May 7, 1925. 

Present: — Mr. Justice Pratt. 
MAUNG THAN— Petitioner 
versus 

ZAINAT BIBI AND ANOTBBR— Respondents. 

Civil Procedure Code (Act V of 1908) ^ s. 151,0. 
XLI, r. 19 — Appeal — Dismissal for default-^ Laches 
of Advocate — Mistake of clerk — Restoration. 

The laches of an Advocate or the careless mistake 
of his clerk is not sufficient cause for restoration of an 
appeal dismissed for default. 


[9S 1 0. issej 

Mr. San Wa, for the Petitioner. 

Mr. Lutter, for the Respondents. 

JUDGMENT. — Applicant seeks to have 
his revisional application, which was dis- 
missed for default of appearance, restored 
under O.XLI,r. 19. 

Counsel’s explanation of his failure to 
appear on the day fixed for hearing is that 
his clerk after examining the ^ause list for 
the week made a mistake and informed him 
that the case was fixed for hearing before 
the Bench on the 17th or 18th. 

Counsel went to Court to argue the case 
on the 17th and found that it had been 
heard e.x parte on the previous day. 

An examination of the cause lists for the 
week in question shows that the case was 
on the Single Judge Board fixed for the 
16th. 

There was a Bench Board fixed for the 
17th and 18th. 

It is hard prima facie to understand how 
the clerk could have made the mistake, he 
is alleged to have done, and in any case the 
revision application was not a Bench matter 
and Counsel should have known’there was 
something suspicious, when his clerk in- 
formed him the case was down for hearing’ 
before a Bench. 

The Punjab case of Ganran v. Brij Raj 
Saran (1) does not lay down that the mis- 
take of an Advocate is sufficient cause 
within the meaning of r. 19 of O. XLT, but 
a Single Judge there held that he had a 
discretion to restore an appeal where a case 
was made out even though that case did not 
amount to sufficient cause. 

Apparently the Judge was of opinion that 
the case was one, where he was justified in 
using his inherent power of restoration. 

The laches of an Advocate or the careless 
mistake of his clerk is not sufficient cause 
for restoration of an appeal dismissed for 
default. 

1 do not considier on the facts the present 
is a case in w^hich good ground has been 
made out for the exercise of its inherent 
power by the Court. 

The application is dismissed with costs— 
Advocate’s fee one gold mohur. 

z. K. Application dismissed, 

(1) 51 Ind. Cas. 607; 53 P. R. 1919. 
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LAHORE HIGH COUHT. 

Criminal Appeal No. 877 of 1924. 

January 7, 1925. 

iPresmt : — Mr. Justice Abdul Raoof. 

HASHMAT HUSSAIN alias CHUNNI 
AND oTHaRS— C onvicts— Accused — 
—Appellants 
versus 

E MPEl ROR— Respondent. 

Crimin<iltrial~First' Information, delay in making 
—Conflicting statements as to number of accused — 
Suspicion. 

Where a complainant has made conflicting state- 
ments with regard ' to the number of accused in the 
First Information Report and his complaint, his evi- 
dence with regard to the identification of the accused 
persons should be looked upon with suspicion. The 
fact that the First Information Report was made after 
considerable delay and that there is no satisfactory 
explanation of the delay would add to the suspicion, 
[p. 211, col. 2.] 

Criminal appeal from an order of the 
trict Gurgaon, dated the 30th 

September 1924. 

Messrs. Azi:s Ahmad and Shamair Chaitd, 
for' the Appellants. 

The Government Advocate, for the Re- 
spondent. 

JUDGMENT. — ^The appellants have 
been convicted under s. 363 of the Indian 
Penal Code and have been awarded various 
sentences. They have come up in appeal, and 
it has been contended that they having 
been once discharged ought not to have 
been tried a second time. 

The following facts will disclose the 
nature of the proceedings taken against the 
appellants : — 

In the village Narainpur lived one Kan- 
baya Ahir, a collateral in the 6th degree of 
Mangtu complainant Kanhaya died in 1918 
leaving a widow and three daughters named 
Musammat Moharli, major, Janki minor, 
and; Shanti minor. After the death of their 
father the girls' lived with their mother till 
her death in March 192U. Musammat 
Moharli was married to Pern Raj accused 
No 1. 'Her minor sisters Musammat Janki 
and Musammat Shanti then began to live 
with Bhagwana andiSheoLal Ah i M iiigf u 
applied to be appointed the ginirdian of 
the' girls and in spite of the opposition of 
Bhagwana, Sheo Lai and Ram Narain he 
was appointed the guardian both of 
and the property of the minors, 
girls- then'xsame to live with Mangtu. 
On the 25th of April 1923, Musammat 
Mdhatii, the (married sister of the minor 
girls, applied^ to the ^Senior Subordinate 
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Judge for'the removal of Mangtu from the 
guardianship on the ground that he was 
going to marry Musammat Janki to an un- 
suitable person. She also asked the Court 
to appoint her as guardian of her sisters in 
the place of Mangtu. Her application was, 
of course, opposed by Mangtu. On the 29th 
of April 1923 Mangtu lodged the First In- 
formation Report at Police Station Khol, 10 
miles from Narainpur, to the effect that on 
the evening of the 28bh he and most of the 
men of the village of Narainpur were on 
their threshing-floors when the appellants 
along with some other persons came to his 
house and took away the two minor girls 
by force. He mentioned the names of the 
eight accused and Umrao, Mashuq and 
Nathu as the persona who had been seen by 
witnesses at the time of the raid. As the 
Sub Inspector in charge of the thana was 
absent, the Madad Mvharrir proceeded the 
next day to the spot to make the investiga- 
tion. On the 1st of May a Head Constable 
took charge and on the 2nd of May the Sub- 
Inspector Amjad Ali was specially deputed 
to investigate and he carried on the investi- 
gation upto the 6th of May. On the 29th 
of May the Sub-Inspector Kamar-ud-din 
took charge of the investigation. In the 
meantime Mangtu put in a petition of 
complaint on the 15th of May 1923 ,in the 
Court of Mr. F. L. Brayne, District Magis- 
trate, Gurgaon. In this petition he added 
the names of Maulia, Aftab Husain, Ijaz 
Hussain, Muhammad Abbas, Shabrati and 
Azimullah to the list of the accused persons. 
On the 7 th of August 1923 the Police sent up 
a challan for proceeding against eleven 
persons, namely, Pem^Raj, Hashmat Hussain, 
Muhammad Abbas, Maulia, Musammat 
Moharli, Bal Chand, Jkram, Gauria, Deoki, 
Hazari, and Nathu. The challan was present- 
ed before Mr. Brayne, District Magistrate, 
Gurgaon, before whom the complaint of 
Mangtu vras pending. On the 7th of 
Augus* 1923' the Court Inspector submitted 
a report criticising the First Information. 
Report, Mangtu’s complaint and all the 
witnesses produced by Mangtu during the 
investigation and expressed his opinion 
that there was no case worth trying. The 
Public Prosecutor also expressed his opinion 
to the same effect and the Superintendent 
of Police agreed with him. At' the sugges- 
tion of ‘the Superintendent of Police the 
Court Inspector on the 4th of September 
1923 asked the permission of the Court to 
withdraw' the case. The accused wer^ 
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accordingly discharged by the District 
Magistrate. 

Hoon after i. e., on the llth of September 
1923 the District Magistrate proceeded on 
the complaint of Mangtu and after taking 
action under s 202 of the Or. P. C. decided 
to try the eight accused. Objection was 
taken on behalf of the accused persons that 
they having already been discharged could 
not be tried a second time. The District 
Magistrate overruled this objection and 
proceeded with the case. It must be noted 
in the beginning that on account of the 
Police proceedings and the subsequent 
order of discharge the case has become 
very much complicated. Of the accused 
persons four were Syyads, one Ahir and two 
Baurias, With the exception of Pern Kaj 
Ahir of Mauza Fazilpur, all the other 
accused j>er8ons were residents of Mauza 
lJussainpur, TahsiL Rewari, District Gur- 
gaon: There are two alternative versions 
of the occurrence of tlie 28th of April 1923. 
The version of the prosecution has already 
been given. The defence version was that 
the girls were taken away by their sister 
Mummmat Mahorli and they had willingly 
accompanied her because they were badly 
treated by the two wives of their guardian 
Mangtu. The issue to be tried in the case 
was whether the accused persons had for- 
cibly taken away the girls and had com- 
mitted an offence under s. 363 of the Indian 
Penal Code or whether the girls had gone 
away willingly with their sister Musuinmat 
Moharli and Mangtu finding that the girls 
had disappeared had falsely brought the 
charge against the accused. As already 
pointed out in the First Information Report 
fhe names of eleven persons were mentioned 
by Mangtu. When he filed his complaint 
he added some more names. The Police 
challaned the case against some of the 
accused and some other persons. These dis- 
crepancies in the First Information Report, 
in the complaint and ip the challan make 
the case very suspicious because it appears 
that Mangtu and his friends were not able 
to make up their minds as to the persons 
whom they would like to prosecute. An- 
other circumstance which makes the case 
suspicious is that Musammat Moharli and 
her minor sisters appeared before the thane- 
dar of Farrukhnagar and stated that owing 
to the bad treatment by the two wives of 
Mangtu they had come away from his house. 
The statement of Musammat Moharli was 
taken down and also that of Musammat Janki 
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the elder of the two minor girls. In the 
First Information Report by Mangtu Sheo 
Dat, Kathu and Hem Raj were mentioned 
as eye-witnesses. In his examination on 
the complaint he also mentioned Bala 
(P. W. No. 4) and Musammat Jeoni (P. W. 
No. 2) among the eye-witnesses. In the 
First Information Report no motive was 
alleged for the crime. In the petition of 
complaint, however, it was stated that the 
intention of the accused was to sell the girls 
and to take away some moveables from his 
house. Nathu, thougli mentioned as an 
eye- witness was not examined for the pro- 
secution. Likewise the second wife of 
Mangtu, though present in the house at 
the time of the occurrence, was not called 
as a witness. Sidhu, brother of Mangtu, was 
also present but he too was not called. 
Mangtu in liis deposition mentioned the 
name of one 8ohnia as a witness, but this 
j)erson also was not called as a witness for 
the piosecution. 

According to the story for the prosecution 
a number of persons had arrived on the 
spot on hearing the hue and cry, yet no 
attempt appears to have been made either 
to follow the raiders or to repoit to the 
Police at once without losing lime. What 
appears to have been done was that some 
persons were sent about to search the girls. 

The question to be decided whether the 
occurrence, as stated by the prosecution 
witnesses, took place at all and whether 
the appellants were members of the raiding 
parly. If the story told by Mangtu is true 
he ought to have known that Peni Raj, 
the husband of Musammat Moharli must 
have taken away the girls to Fazilpur. 
Instead of going straight to Pern Raj's 
house he is said to have sent men to search 
the girls. This indicates that he did not 
know how and when the girls had been 
taken away. The learned Magistrate instead 
of discussing and considering the evidence 
for the prosecution first took up the 
case set up on behalf of the accused 
and for reasons set forth in his judg- 
ment disbelieved the story told for the 
defence. Musammat Moharli has stated 
that she took away the girls on the night 
in question in the absence of Mapgtu and 
travelled by Railway from Rewari Station 
to Patli from where she walked on foot. The 
distance between Fazilpur and Narainpur 
is ^ 15 or 16 kos. It was not easy to cover 
this distance on foot, and I am inclined tO 
believe th^t whoever might have taken the 
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girls the journey must have been made by 
Railway, There is no evidence on the record 
to prove that accused persons had travelled 
that night by Railway, On the other hand 
there is a good deal of evidence to corro- 
borate the story told by Musammat Moharli 
that the girls were taken away by her by 
Railway. There is also evidence on the 
record, as pointed out by the Magistrate 
himself, that Musaynmat Moharli had ])een 
observed in the village Narainpur for two 
or three days before the date of occurrence. 
Piare Lai compounder saw the girls at the 
Railway Station Rewari standing and weep- 
ing in the passengers’ shed and saying that 
they had missed their elder sister. A Const- 
able searched out the woman from the Book- 
ing Office. Ram Pershad (I). W. No. 3) on his 
way back from Farrukhnagar where he had 
gone to get articles for his daughter’s mar*' 
riage saw Musummat Moharli at a piao about 
kos from Farrukhnagar going with the 
girls. In a similar manner Ram Jas (D. W. 
No. 4) also saw the girls in the company of 
Musammat Moharli at the Piao, Mangalia 
(D. W. No. 18) also saw Musammat Moharli 
taking away her two younger sisters. Bal 
Ram (D. W. No. 19) met Musammat Moharli, 
with her two sisters at a well outside Fazil- 
pur about sunset at the end of Bisakh. Bag 
Mai (D. W. No. 20) met the woman with 
her two sisters at the Piao. Kundaii (D. W. 
No. 21) while working in the Johar saw 
Moharli passing by with two younger girls. 
Sayyed Amir Shah (D. W. No, 28), Head 
Constable Railway Police, Rewari, has cor- 
roborated Piara Lai’s evidence as to the 
presence of the two girls and Musammat 
Moharli at the Rewari Railway Station to 
whom Musammat Moharli stated that she 
w^as taking away the girls from Narainpur 
to Fazilpur. Piare Lai (D. W. No. 2), the 
compounder, and Sayyed Amir Shah (D. W 
No. 28) Head Constable Railway Police, are 
quite independent witnesses not shown to 
be in any way connected with the accused. 
There is no reason why their evidence should 
not be believed. The learned Magistrate 
has believed this story on the ground that 
it was extremely unlikely that Mangtu, who 
was trying to arrange marriages for these 
girls for his own profit would have left them 
unguarded when he knew that his principal 
opponent Musammat Moharli, who had 
already applied to the Civil Court to stop 
the marriages was staying in the village, 
there is no evidence in support of the 
Magistrate’s theory* According to hie own 


story Mangtu was not present at his houso 
on the evening in question. There are some 
other reasons also given by the learned 
Magistrate for di^CMnlirig the story of 
Musammat Moharli but they are all con- 
jectural. Nasir-ud din Ahmad, the Hub- 
Inspector of P^arrukhuagar, has proved the 
report No. 14 dated the 30th of April 1923 
in which he had taken down the statement 
of Musammat Moliarli and the minor girl 
Musammat Janki as to how they had come 
away from Narainpur. All this evidence 
fully supports the story that Musammat 
Moharli, the only interested person in the 
girls, had taken them away pro])ably with 
the help of some male friends whose 
name.s have not been disclosed. 

The prosecution story is sought to be 
proved by the following witnesses: — Mangtu 
(P. W. No. 1) Musammat Jeoni (P. W. No. 2), 
Hern Raj (P. W. No. 3), Bala (P. W. No. 4), 
Hheo Dat (P. W. No »5), Mvmvimat Janki 
(P. W, No. 6), Ram Dat (P W. No. 7) and 
Musammat Shanti (F. W. No. 8). The 
principal witness of course is Mangtu, but 
he has made such conllicting statements 
about his movements after the alleged occur- 
rence tliat it is difficult to place explicit 
reliance upon his evidence. The Magistrate, 
while admitting that Mangtu had made con- 
flicting statements, has expressed hisopinion 
that they can be reconciled. He has, of 
course, mentioned the names of all the eight 
accused; but as he made conflicting state- 
ments with regard to the number of accus- 
ed in the First information Report and his 
complaint I am not prepared to accept his 
evidence with regard to the identification 
of the accused persons. The occurrence is 
said to have taken place at about 8 o’clock 
in the evening and the First Information 
Report was not lodged till the evening of 
the 29th. The explanation given for the 
delay is not convincing. Musammat Jeoni 
though not mentioned either in the First 
Information Reporter in the petition of com- 
plaint, has been produced as a witness in 
the case. She is obviously a biased witness 
and she could only identify Pern Raj and 
Hussain alias Chunni whose names most 
necessarily have been uppermost in 
her mind, that of Pern Raj on account of 
his being the husband of Miisammat Moharli 
and that of Hashmat Hussain on account of 
old standing enmity. Much reliance cannot 
be placed upon her statement. Hem Raj 
has mentioned all the eight accused. He 
is of the complainant s baradii. He gav© 
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evidence for Mangtu in a case against Hash- 
inat Hussain accused. He also gave evi- 
dence in favour of the complainant in the 
guardianship case. He is evidently a 
partisan of the complainant. His evidence, 
therefore, is not of much value. Bala (P. 
W. No. 4) had been evidently substituted 
for Nathu who has not been called, as his 
name was neither disclosed in the First In- 
formation Report nor in the petition of com- 
plaint. The learned Government Advocate 
has not relied upon the evidence of this man 
nor has the District Magistrate. Sheo Dat 
(P. W. No. 5) has mentioned Hashmat 
Husain, Pern Raj, Ikram and Deoki, but he 
has stated that the raiding party consisted 
of 30 or 35 men. His statement was not 
takep down till two or three days later. 
The witness has evidently exaggerated the 
number of raiders as his statement was 
taken after such a long time. I am not 
inclined to place mucli reliance upon his 
evidence. Miisammat Janki had stated on 
the 30th of April 1924 at Fazilpur that she 
had gone with her sister Musammat Moharli 
of her own accord to escape the bad treat- 
ment of Mangtu’s wives. She is now under 
the influence of Mangtu and as a witness in 
this case has contradicted her first state- 
ment. It is not safe to place much reli- 
ance upon her evidence. The evidence 
of Ram Ditta does not help the prosecution 
much, because the fact of the presence of 
the girls at Fazilpur is admitted on both 
sides. The girl Shanti has mentioned the 
names of Hashmat Hussain and Pern Raj, 
but she being under the influence of Mangtu 
much weight does not attach to her evidence. 
Ntimerous discrepancies were pointed out 
to the learned Magistrate in the evidence 
for the prosecution witnesses which he has 
tried to explain away on various theories. 
1 am, however, not satisfied with the ex- 
planations given by the learned Magistrate. 
In my opinion the learned District Magis- 
trate has taken a one sided view in this 
case. The circumstances * of the case were 
such that raised great doubts as to the cor- 
rectness of the prosecution story. The 
Court Inspector, the Public i^rosecutor and 
the Superintendent of Police after a careful 
consideration of all the evidence and cir- 
cumstances of the case, had come to the 
conclusion that there were great doubts as 
to the correctness of the prosecution story. 
The District Magistrate himself upon the 
application of the Court Inspector had 
(iischarged all the accused persons. The fact 


that one of the Sub-Inspectors, who had 
carried on the investigation, was in a way 
related to Hashmat Hussain accused influ- 
enced the mind of the learned District 
Magistrate to a large extent and induced 
him to disregard entirely the Police pro- 
ceedings. Kamar-ud'din Sub-Inspector, how- 
ever, cannot be said to have been a biased 
officer. Nothing is alleged against the Court 
Inspector, the Public Prosecutor and the 
Superintendent of Police. In my opinion 
the Court Inspector was fully justified in 
withdrawing the case. I have grave doubts 
as to the correctness of the conviction in 
this case. 

I, therefore, accept the appeal, acquit 
all the appellants and direct that they be 
forthwith released. 

z K. Appeal accepted. 


PRIVY COUNCIL, 

Appeal from the Bombay High Court. 
November 5, 1925. 

Present:— Lord Dunedin, Lord Sumner and 
Sir John Edge. 

SHAFI AHMED NABI AHMED 
AND others— Petitioners 
versus 

EMPEROR— Respondent. 

Privy Council — Practice— Crimina' I L ' ■ 

sal by Governor-General to transfer 
of evidence — Adequacy of Judge's charge to Jury- 
interference^ when permissible 

Tkeir Lordships of the Judicial Committee of the 
Privy Council in dealing with petitions for special 
leave to appeal against sentences pronounced m the 
Criminal Courts of the various dominions of Ills 
Majesty will not act as a Court of Criminal Appeal 
and will not review or interfere with the course of 
criminal proceedings unless it is shown that by a 
disregard of the forms of legal process or by some 
violation of the principles of natural justice, or other- 
wise, substantial and grave injustice has been done. 

It is in the power of the Governor General of India' 
if he thinks that in the state of public feeling a fair 
trial cannot be obtained in the place where an offence 
would ordinarily be tried, to order that the trial be 
held elsewhere 

Where, however, the Governor-General refuses to 
make such an order, the refusal cannot be held to 
amount to a violation of the principles of natural 
justice BO as to enable their Lordships of the Privy 
Council to interfere with the result of the trial. 

Questions as to the sufficiency of evidence or the 
adetjuacy of the Judge’s charge to the Jury cannot 
come within the ambit of the rule laid down as to the 
disregard of the forms of legal process or violation 
of the principles of natural justics* 
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Messrs. J ohn Simony G. R. Lowndes, J. M. 
Parikh and R. R, Pillai, for the Petitioners. 

Messrs. Dunne and K. BrowUy for the 
Respondent. 

JUDGMENT. 

Lord Dunedin.— Their Lordships 
have repeatedly announced that in dealing 
with petitions for special leave to appeal 
against sentences pronounced in the Crimi- 
nal Courts of the various Dominions of the 
King, they will not act as a Court of Crimi- 
nal Appeal and will not, to use the words of 
Lord Watson in In re Dillet (1) advise His 
Majesty to “review or interfere with the 
course of criminal proceedings, unless it is 
shown that, by a disregard of the forms of 
legal process, or by some violation of the 
principles of natural justice, or otherwise, 
substantial and grave injustice has been 
done.’’ 

In the present case the first point urged 
by the petitioners is that there had been 
such copious and prejudicial newspaper 
comment on the crime committed that a 
fair trial by a Jury was impossible in 
Bombay. 

It is in the power of the Governor- Gene- 
ral of India if he thinks that in the state 
of public feeling a fair trial could not be 
obtained in the place where the offence 
would ordinarily be tried, to order that the 
trial be held elsewhere. An application 
was made to him to so order and was 
refused. To ask the Board to declare that 
such a refusal of the Governor- General, 
who had all the advantages of being in the 
country and of judging of the real state 
of public feeling, amounted to a violation 
of the principles of natural justice is noth- 
ing less than preposterous, and their Lord- 
ships cannot too strongly qualify the im- 
propriety and uselessness of such a demand. 

As regards the other grounds in the case 
of the first six petitioners, they are all 
questions as to the sufficiency of evidence 
— fit for consideration by a Court of Crimi- 
nal Appeal, but falling far short of the 
definite dictum quoted. 

The case of the remaining petitioner 
which at first sight might seem different, 
is, when more closely looked at, just the 
same. He was not present at the scene of 
the assault and murder and consequently 
the offence of which he was found guilty 
was abetment of murder. The point that 
was sought to be urged by his Counsel was 

Li) fiS87) 12 A. C. 159; 56 L. T.'*615; 36 W. R. 81; 16 
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that the charge of the learned Judge did 
not adequately bring home to the Jury that 
abetment of murder could not be properly 
inferred from a conspiracy to kidnap unless 
the natural result of the attempt to kidnap 
was murder. The learned Judge in the 
course of his charge used these words after 
explaining s. Ill of the Penal Code:— 

‘T merely emphasise once more that the 
crucial point as regards the applicability 
of that section is whether that which is 
done was a probable consequence of the 
abetment; was it a probable consequence of 
the conspiracy into which accused Xo. 9 
had entered that Bawla w’ould be mur- 
dered on the night of January the 12th? 
Unless you can so find, that charge of 
murder cannot be established. ” 

And he specially left it to them to say 
whether after finding conspiracy they 
“could go the length of saying that the 
probable consequence of the conspiracy 
was the murder of Bawla and the attempt- 
ed murder of Lieutenant Sa^.gert.” If tliis 
were a Court of Criminal Appeal it would 
be difficult indeed to say that this advice 
to the Jury was not adequate to the situa- 
tion. Still, it would be a question for a 
Court of Criminal Appeal. Here the mo- 
ment that adequacy is raised in reference 
to such advice the case of the petitioners 
is gone; for who could possibly say that the 
adequacy or otherwise could amount to a 
“disregard of the forms of process or vio- 
lation of the principles of natural justice’’? 
The averment fails, just as the averments 
in the otlier cases failed. 

Their Lordsliips will humbly advise Mis 
Majesty to refuse the prayer of all the 
petitioners. Prayer refused. 

z. K. 

Solicitors for the Petitioners: Messrs. T. 
L, Wilson and Co. 

Solicitor for the Crown : Solicitor India 
Office. 


LAHORE HIGH COURT. 

Ckiminal Revision No. 853 of 1925. 
August 8, 1925. 

Present: — Mr. Justice Jai Lai. 
AKBAR ALT and others — Convicts— 
Peittioneus 
versus 

EMPEROR— Respondent. 
penal Code (Act XLV of I860), S8, - 
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514 In the, matter of k. m. first grade E!.bater 


\Vrongful cAnfinement — Whereabouts of ■person confined 
not concealed— Offence 

The intent to cause the person abducted to be secretly 
and wrongfully confined is an essential element of an 
offence under s. 3G5 of the Penal Code 

Accused wrongfully confined their sister but her 
whereabouts w'ere not concealed from her other re- 
latives and persons interested in her 

Held, that the accused were guilty of an offence 
under s 342 of the Penal Code but not of an ofience 
under s 3G5 of the Code. 

Petition for revision of the order of the 
Sessions Judge, Jhelum, dated the 7th May 
1925, modifying that of the Magistrate, 
First Class, Chakwal, dated the 31st March 
1925. 

Dr. Nand Ld/,for the Petitioners. 
JUDGMENT* — Musamviat 8iftan is a 
sister of Akbar Ali and Abdul Rahman 
petitioners and a cousin of Nur petitioner. 
It has been found by the learned (Sessions 
Judge that ilJiisam'mfjf Sif tan was divorced 
by her former husband Ghulam Kadir. 
She was living in the house of her aunt, and 
it appears that she proposed to marry one 
Bakhsh. Phis marriage was not acceptable 
to the petitioners. They, therefore, went 
to the house in which Musammat Siftan 
was living and carried ofiMitsammat Siftan 
against her will and kept her in confine- 
ment. On these findings, the petitioners 
have been convicted under s 365, Indian 
Penal Code. That section makes punish- 
able the offence of abduction with intent 
to cause the person abducted to be secretly 
and wrongfully confined. There is no 
doubt that on the findings of the learned 
Sessions Judge Musammat Siftan was 
wrongfully confined, but it is contended 
by the learned Counsel for the petitioners 
that under the circumstances it could not 
be held that Mnsamwat Siftan was secretly 
confined. In this contention of the leained 
Counsel 1 agree. There is nothing to show 
that the whereabouts of Musammat Siftan 
were concealed by her brothers and the 
cousin from the other relations or from the 
person interested in Musammat Siftan. 
The offence of the petitioners, therefore, 
amounts to one of wrongful confinement. 
Accepting the petition 1 alter the convic- 
tion to one under s. 342 and reduce the 
sentence of imprisonment to that already 
undergone. 

The sentence of fine will be set aside. 

7.. K. Sentence reduced. 


MADRAS HIGH COURT. 

FULL BENCH. 

July 31, 1923, 

Present : — Sir Walter Salis Schwabe, Kt., 
Chief Justice, Mr. Justice VictorMurray 
Coutts-Trotter and Mr. Justice 
Krishnan. 

In the matter of Mu. K, M., First Grade 
Pleader, CHALAPURAM, CALICUT 

AND 

In the matter of Mr. U. G., First Grade 
Pleader, KALLAI, CALICUT. 

Legal PracUtioners Act {XVIII of 1879), ss 7, 13 - 
Legal practitioner— Civil disobedience— re- 
newal of. 

While the High Conit will not interfere with or 
have regard to any man’s political opinions or opinions 
on public questions, it is impossible to allow a person, 
who proclaims or practices what is called the doctrine 
of “civil disobedience”, to ask to be part of the 
maehineiy of the Com ts which exist for the very 
purpose of the ’ . " ul disobedience and the 

enforcement of He may be a perfect- 

ly honourable man , he may act from conscientious 
motives , ha may in conceivable cireumstaiicos be a 
patriot It maybe imagined that he should not be 
punished or even prosecuted for holding or expressing 
these opinions but, however, admirable a person he may 
be, he cannot consistently with his profe.ssions, ask 
to he considered and to he adopted as a legal practi- 
tioner, that is, as paitof the machinery of the High 
Court for enforcement of law and order [p. 215, col. 1 J 
Mr. A. Krishnaswami Aiyar^ for both 
Pleaders. 

Messers. K. Kuitikrishna Menon, V. V. 
Srinivasa Aiyangar, and T. R Ramachandra 
Aiyar, for the Vakils Association. 

JUDGMENT. 

Schwabe, C. J.~I think these cases 
have been very properly brought before the 
Court, so that the two Pleaders, Mr. K. M. 
and Mr. U. G may have the opportunity of 
explaining to the Court the circumstances 
relating to their imprisonment on the 
charges that were made against them, and 
I think they have now stated very fully, and 
I am prepared to say very fairly, the facts 
of their resiiective cases. They both dis- 
claim and disavow any intention at all of 
either disobeying the District Magistrate’s 
orders, or of in any way paralysing the ad- 
ministration of justice. They express regret 
that in the one case the sending out of a 
telegram to the press ; and in the other case 
the refusal to sign a statement before the 
Magistrate have been understood to show a 
spirit of disaffection or an intention either 
to disobey the orders of the duly constituted 
authorities or in any way to paralyse the 
admxnifltrati'^n of justice. I think that-we 
con accept their statemeute as being accu^ 
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fate and accept their expressions of regret 
aa being genuine and, under the circum- 
stances I think that we can quite properly 
order the sanad to be issued to these two 
Pleaders. 

In both cases our attention was also called 
to a minor offence of having engaged 
themselves in another profession while they 
were still Pleaders It appears that they 
had not renewed their sanads when they 
took up their respective occupations on the 
press. It appears also that the work was 
done mainly without any sort of remunera- 
tion a matter which can without difficulty 
be overlooked. 

In these circumstances, the sanads will be 
issued. 

Coutts-Trotter, J.— I am of the same 
opinion. All the concern that I have had 
in this or in any of these cases is to make it 
as plain as any language of mine can make 
it that, while this Court will not interfere 
with or have regard to any man \s political 
opinions or opinions on public questions, it is 
impossible to allow a person, who proclaims 
or practices what is called the doctrine of 
“Civil disobedience’’, to ask to be part of the 
machinery of the Courts which exist for the 
very purpose of the thwarting of civil dis- 
obedience and the enforcement of civil 
obedience. He may be a perfectly honour- 
able man ; he may act fro.n conscientious 
motives ; he may in conceivable circum- 
stances be a patriot. It may be imagined that 
he should not be punislied or even prosecut- 
ed for holding or expressing these opinions. 
All our business is to say that, however, ad- 
mirable a person he may be, he cannot con- 
sistently with his professions, ask to be con- 
sidered and to be adopted as part of the 
machinery of this Court for enforcement 
of law and order. But I am satisfied now, 
I confess I was not before from their last 
statements, that the intention of these 
gentlemen is to give an assurance to this 
Court, wdiich I hold the Court is entitled 
to demand, that they are not and do not 
in the future intend to be, exponents of 
the doctrine of civil disobedience. 

For these reasons, I agree with my Lord 
that sanads may be properly issued to them. 

Krishnan, J. — I also agtee with the 
opinion of the learned Chief Justi'^e and 
that of my learned brother Ooutts Trotter 
that in these two cases we should not with- 
hold the sanad. I do not think it necessary, 
after what fell from the Chief Justice with 


which I entirely agree, that 1 need say any- 
thing more. 

I agree to the order proposed. 

Schwabe, C. J.— -I should like to add 
that I agree entirely with what has just fallen 
from my learned brother Coutts Trotter. 

N. H. Sanads granted. 


LAHORE HIGH COURT. 

Criminal Revision No. 675 of 1925. 

June 12, 1925. 

Present: — Mr. Justice Abdul Raoof. 
TULSI AND otherS'-'Accused — Petitioners 
versvs 

EMPEROR— Respondent. 

Practice — Dispute of civil vature —Procedure 
Tho complainant had mortgaged some laud to the 
accused. The accused claimed that the mortgage was 
with possession while the complainant said it was 
not One day the complainant found the aecnsetl 
ploughing the land, lemonstiated with him, and was 
assail Iteil. The Magistrate convicted the accused and 
sentenced him to a line under s 323, Penal Oodf ■ 

Held, that the dispute between the parties being of 
a civil nature, tin; M j ' '* ild have exercised a 

better discretion hi . the complainant to 

seek hia remedy from a Civil Court [p 216, col 2] 

Petition for levision of an order of the 
District M .■!'! -s' - liohtak, dated the 9th 
March ]''2j .. ■'‘i! :* that of the Tahsildar 
Magistrate, Second Class, Jhajjar, District 
Rohtak, dated the 5th February 1925. 

Mr. Shamair Chand, for the Petitioners. 

JUDGMENT.— The petitioners before 
me have been convicted under s 323 of the 
Indian Penal Code and have been sentenced 
to payPa fine of Rs. 15 each. The facts giv- 
ing rise to the prosecution are as follows;— 

The complainant mortgaged some land 
to the petitioner Tulsi for Rs. 250 for a 
term of two years. On the 7th September 
1924, the comi)lainant brought a case against 
the petitioners charging them witli the 
same offence with which he has cliarged 
them in the present case. That camplaint 
was dismissed after enquiry under s. 203 
of the Cr. P. C. On the 19th September 
1924, this offence is alleged to have been 
committed. He made a report at the 
Bahadur Garh thana that Tulsi and Munshi 
had beaten him with slaps and fists. In 
that report he did not mention tlie names 
of Sudhan and Ram Singh. 4’lje complain- 
ant was directed to file a formal complaint 
in Court Thereupon the complaint was 
instituted under s. 323, Indian Penal Code. 

Two witnes.ses were produced in support 
of the prosecution and both of them weia 
closely related to the complainant. The 
real dispute between the parties ivas wh©. 
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ther the u’h ctp 1 r'.Oi'p.i:::: was with posses- 
sion and ;■ ■■ were entitled to 


plough the land mortgaged* Tulsi was 
found ploughing the land an.d the com- 
plainant remonstrated with him, when the 
alleged assault was made The case for 
the complainant was that the mortgage 
was without possession and Tulsi and the 
co-accused had wrongfullj’^ taken possession 
of the mortgaged land. The patwari has 
stated that the complainant himself had 
reported to him that the mortgage was 
with possession and he had consequently 
made a report recommending the mutation 
of the mortgagees’ name. The complain- 
ant was cross-examined on the point. His 
statement has been read to me which 
goes to show that the mortgage was in- 
tended to be one with possession. The 
mutation report was also made on that 
hypothesis and' although mutation has not 
yet been sanctioned it appears that the 
mortgage was with possession. Under 
these circumstances if the mortgagee had 
taken possession the complainant had no 
business to interfere with it. 

From the facts disclosed it appears that 
the mortgagee and his compaidons used 
force in the exercise of their right of pri- 
vate defence. Having regard to the history 
of the dispute between the parties it ap- 
pears that the matter was very much ex- 
aggerated by the complainant. Over and 
above all that has been said above the dis- 
pute between the parties appears primal ily 
to be one of civil nature, and the Magis- 
trate would have exercised a better dis- 
cretion if he had directed the complainant 
to seek his remedy from a Civil Court. 
The case against the petitioners appears to 
be of a doubtful nature. I, therefore, give 
the benefit of the doubt to the petitioners 
and, accepting the petition for revision, 
set aside their convictions and direct that 
the fines, if paid, be refunded. 

N. H. Petition accepted. 


CALCUTTA HIGH COURT, 

Criminal Revision No. 436 of 1924. 

July 22, 1924. 

Present : — Sir Lancelot Sanderson, Kt., 
Chief Justice, and J ustice Sir Hugh 
Walmsley, Kt. 

AMIRUDDIN AND OTHERS — Accused — 
Petitioners 
versus 

EMPEROR — Opposite Party. 

Penal Code {Act XLV af 1860)^ Si8 


[^L 0. 1826] 

— Rioting andf^ wrong ful confinement-- Separate smU 
ences, legality of. 

Members) of an unlixwfnl assembly who attack a 
person and then take him and confine him in a house 
cannot be given separate sentences under s. 147, and 
a 342 read with s. 149, Penal Code, hy virtue of ia. 71 
of the Code. 

Criminal revision against an order of the 
Sessions Pubnri nndBogra, dated the 

23rd April l!'21. niVTUii'iH that of the Deputy 
Magistrate, Sirajgunji dated the 4th March 
1924. 

FACTS*— ’The accused in this case 
came armed with lathi^i and attacked the 
complainant who was ploughing his field. 
The latter made for a house, where he was 
caught. He was then taken' to, and con- 
fined in, another house: The accused were 
given separate sentences for rioting and 
wrongful confinement. 

Mr. Dinesh Chunder Roy, for the Peti- 
tioners. 

JUDGMENT. 

Sanfiepson, C* J,— This is a Rale 
granted by two of my learned brothers 
calling upon the District Magistrate to show 
cause why the conviction and sentence pass- 
ed on the petitioners Salimuddy Pramanik, 
Gani Pramanik and Kazam Pramanik under 
Si 3l2 read with s. 149 should not be set 
aside on the 7th ground stated in the peti- 
tion. 

The 7th ground was that the order of 
separate sentence passed on the petitioners 
was illegal. 

The learned Vakil has stated that he can- 
not argue that the conviction should be set 
aside ; and he has confined his argument 
to the question whether the imposition of 
separate sentence under s. 342 read with 
8. 149 was illegal. We are of opinion that 
it was, by reason of the prpvisions of s. 71, 
Indian Penal Code. 

Consequently, the Rule should be made 
absolute and the sentence of three weeks’ 
rigorous imprisonment under s. 342/149 
must be set. aside. 

We draw the attenfion of the lower Court 
to the case of Alim Sheikh v. Shahazada (i) 
and. also to the ease of Keaviuddi Karikar 
v. Emperor (2). 

The bail bonds of the petitioners, will be 
cancelled. 

Walmsiey, J,— I agree. 

N. H. Rule made absolute, 

(1) 8 0. W. N. 483; 1 Or. L. J. 363. 

(2) 81 Ind. Ge^s, 593, 51 0. 79, 28 C. W. N. 347; 25 

Or. U J, 945; (1924) A. L .H. } 771. 
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LAHORE HIGH COURT. 

Ckiminal Appeal No. 665 op 1925. 

'September 12, 1925. 

Present: — Mr. Justice Zafar Ali and 
Mr. Justice Jai Lai. 

HAIU SINGH AND OTHERS— Convicts — 
Appellants 
versus 

EMPEROR— Respondent. 

Penal Code {Act XLV of 1860), ss US, 302— Rioting 
— Deadly weapons— Death caused by blows -Offence. 

Accused, five in number, assembled at a canal water- 
headto divert water by force and aimed themselves 
with deadly weapons to strike and vanquish anybody 
who should stand in their way and prevent them from 
accomplishing tlieir purpose. The party of the deceased 
remonstrated with the accused whereupon the accused 
assaulted them with their weapons and caused the 
death of the deceased- 

Held, (1) that the accused constituted an unlawful 
assembly and became guilty of rioting when they 
used their weapons in pursuance of their common 
object; [p 218, col. 1 ] 

(2) that as every one of the accused knew that the 
weapons were likely to be used with deadly effect, 
they were all responsible for the fatal injury inflicted 
on the deceased, [p. 218, cols. 1 & 2.] 

Appeal from an order of the Sessions 
Judge, Ferozepore, dated the Idth May 
1925. 

Lala Moti Sugar, R. B , and Mr. Bal 
Molcand Vaid, for the Appellants. 

Mr. Des Raj Sawkney, Public Prosecutor, 
for the Respondent. 

JUDGMENT.— The two brothers Hari 
Biiigh and Indar Singh and their uncle Sher 
Singh have been convicted by the Sessions 
Judge of Ferozepore of the murder of one 
Jaimal Singh Jat and along with two 
others, namely, Sawal and Ganesha, they 
have further been convicted of rioting 
under s. 148, Indian Penal Code. All five 
have filed a joint appeal through Mr. Moti 
Sagar and the case is also before us under 
s. 374, Cr. P. C., for confirmation of the 
capital sentence passed upon Hari Singh. 

The first three appellants are Kianhars, 
i. e., potters by caste but are 
by avocation. Of the remaining two, Sawal 
is a Bagri Jat, and Ganesha a Bania. They 
are all residents of the village Mithri, 
District Ferozepore. All these appellants 
set up alibis^ but produced no evidence 
whatsoever and thus left the prosecution 
evidence quite unrebatteJ. Their Counsel 
could do no better than to urge that the 
prosecution evidence was unreliable, and 
he advanced the argument that the appel- 
lants could not be held guilty of rioting 
because they fought in defence of their 
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right to use the water of which they were 
already in possession and further contended 
that the charge of murder was not estab- 
lished against any one of the appellaius 
who have been held guilty of that offence. 
But he could refer to no material on the 
record in support of any of the questions 
of fact or law that he raised and argued 
before us, and as will presently be shown 
he failed to make out any of his points. 

The account of the fatal event given by 
the eye-witnesses may be summarised 
thus On the 13th October 1924 at about 
rotiwela (noon) Dayal Bingh (P. W. No. 7) 
with his 18 years old son Har Chand Singh 
(P. W. No. 8) was directing the irrigation 
of his field No. 343 about 5 bighas in area 
when the flow of water ceased all of a 
sudden and he heard a shout from Hari 
Singh who was at the water-head about 
half a mile away to the following effect: — 
“ We have diverted your water, come and 
do w’hat you like about it ” Dayal Singh 
proceeded to the water-head accompanied 
by his son Har Chand Singh who was 
empty handed but Dayal Singh carried a 
kahi with w’^hich he had been regulating 
the irrigilion Bhaggu Singh (P. W. 
No. lUj with hi8 Siri Wayamanand brother- 
in-law Saudagar followed Daval Singh and 
Har Chand Singh from a neighbouring 
field to see what would happen. As Dayal 
Singh got to the water-head he found the 
water diverted into Hari Singh s cotton field. 
All the five appellants were standing there 
armed with clihaois, Dayal Singh asked 
them why they had diverted his water. 
Hari Singh replied “we have stopped your 
water. We do not care whether it is your 
turn or not. Take it if you can.’' 

Dayal Singh proceeded to re-open his 
channel whereupon Ganesha struck him on 
the head with a chhavi and next Sawal 
struck him with a chhavi. At this stage 
Jaimal Singh brother of Dayal Singh, who 
had come up from his field near there, 
interfered on behalf of his brother and 
shouted to the appellants not to strike his 
brother. Thereupon Hari Singh struck 
Jaimal Singh on the head with his 
chhavi and then Indar i Singh inflicted a 
chhavi gblow on his head. Jaimal Singh 
dropped down and as he did so Sher 
Singh struck him on his left arm with a 
chhavi. 

The above version was given in the First 
Information Report and was supported by 
all the eye-witnesses who appeared in the 
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witness-box, and the learned Sessions 
Judge came to the conclusion that it was 
substantially true. Further, there was the 
evidence that it was Dayal Singh’s turn to 
the use of the water and that the appellants 
had not even a shadow of a claim to take 
the water at that stage. The appellants 
made no attempt to refute even this point. 
Their Counsel in the Court below con- 
tended himself with urging: — 

(1) that the eye-witnesses were unworthy 
of credit because they were all connected 
with each other and Sahib yingli lambardar 
(P. W. No. 13) ; 

(2) that there was an unnecessary delay 
in making the First Information Report; 

(3) that an inference unfavourable to the 
prosecution should be drawn from their 
failure to produce two of the eye witnesses, 
namely, Karam Singh and Wayarnan ; and 

(4) that the prosecution story was in- 
herently improbable. 

The learned Sessions Judge in his 
judgment considered all these contentions 
and overruled them for reasons which 
appear to us to be unanswerable and which 
we do not consider it necessary to repeat 
liere. But he accepted one contention, viz., 
that the attack on Jainial Singh was not 
made in pursuance of the common object 
of the unlawful assembly and that, therefore, 
only those members of the aseembly who 
actually made the assault upon Jaimal 
Singli were responsible for it and not the 
rest. There is no appeal from his order 
acciuitting 8awal and Ganeshaof the charge 
of murder and, therefore, we need not 
express any opinion with regard to the 
validity or otherwise of this conclusion of 
the learned Sessions Judge, but we agree 
with him that the prosecution version is 
substantially true and that the defence 
have entirely failed to show tiiat that 
evidence was unworthy of liclief. From 
the facts thus established liy the prosecu- 
tion it follows that the five appellants had 
assembled at the water- head to take water 
by force and had armed themselves with 
deadly weapons to strike and vanquish 
anybody who should stand in their way and 
prevent them from aecompllshing their 
purpose. This being so, thes(^ five men 
constituted au unlawful as.seiji})ly and be- 
came guilty of rioting when they lued their 
deadly weapons in pursuance of their com- 
mon object. Further, as every one of them 
knew that these weapons were likely to be 
used with deadly effect, they were all 
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responsible if any one of them inflicted a 
fatal injury. 

The mainstay of the defence was a judg- 
ment of a Division Bench of this High Court 
reported as Baga Singh v. Emperor (1) which 
was relied upon and referred to before the 
Sessions Judge and again before us; but 
that was quite a converse of Jhe present case. 
The distinguishing features are that there 
in the first place the water was diverted in 
the bona fide belief that the turn of the man 
who had been taking the water had expired. 
Secondly, it was next the turn of the man 
who diverted the water, and thirdly, it was 
the latter who was attacked first and had re- 
ceived injuries before he shot his assailant 
and killed him. In the present case Dayal 
Bingh was entitled to irrigate the whole of 
his fields of 5 highas but he had hardly 
irrigated 2 highas when the water was 
diverted. Thus it was wrongfully divert- 
ed before time and by a person who had no 
right to take the water at that stage, as the 
turns of s^mral otheis intervened between 
his turn mei that of Dayal Singli. 

It is crear from what has been stated 
above that the appellants at first made a 
preparation for an attack and subsequently 
resorted to force to carry out their wrong- 
ful purpose. The common object of the 
assembly undoubtedly was to defend by 
use of violence their act of diverting the 
water which was a wrongful act. The 
amount of violence that they all intended 
to use or knew would likely be used is to 
be inferred from the nature of tlie weapons 
with which they came aimed. As they all 
knew that the weapons would be used and 
that if used mortal injuries would very 
likely be iufiicted, every one of them who 
joined the assembly with that guilty know- 
ledge was liable to be held responsible for 
thi use of those weapons by any of them. 
Tne argument that the appellants were not 
th(j aggressors because having already 
taken possession of the water they were 
entitled to resist by force any attempt to 
dispossess them thereof is obviously fal- 
lacious, because having no right to take 
the water at that time their act of diverting 
it was wrongful and quite unjustified and 
the rightful person was entitled to recover 
what he had lost by a wrongful act. 
Further there is nothing to show that the 
appellants had any reason to ai^prehend 
any injury at the hands of Dayal Singh, nor 

(1; 81 liid. Cas. 113; 25 Or. h. J. G25; (1025) A, 1. R. 
(Lv.)40. 
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ia there anything to indicate that Dayal 
Singh and his brother made any show of 
criminal force. It was, therefore, a very 
wanton attack that the appellants made to 
restrain Dayal Singh from diverting the 
water to his field, and to chastise his brother 
for raising a voice on his behalf. We, there- 
fore, come to the conclusion that llari 
Singh, Indar Singh and Sher Singh have 
rightly been held guilty of the murder of 
Jaimal Singh. 

We may here refer to another contention 
of the learned Counsel for the appellants 
which, it appears, had not been raised in 
the Court below. The prosecution evidence 
w’as that Hari Singh and Indar Singh 
inflicted one chhavi blow each on the head 
of the deceased, but the medical witness 
after describing two injuries on the head 
Stated that both were practically the result 
of a single blow. On strength of this 
opinion of the medical witness the learned 
Counsel contended that the deceased receiv- 
ed only one chhavi blow on the head, that 
it could not be said which of the two 
appellants Hari Singh and Indar Singh 
dealt that blow, and that, therefore, neither 
of them could be held responsible for it. 
We have already held that all the appel- 
lants who were armed with chhavis and 
attacked the deceased were responsible for 
his death and this contention, therefore, 
falls to the ground, but we may point out 
with regard to it that the Police Officer who 
arrived at the spot and examined the body 
of the deceased found two wounds on his 
head and noted their lengths in the inquest 
report as well as in the statement of 
injuries which he prepared on the spot. 
The medical witness also did not positively 
state that there was only one injury on the 
head and we are unable to understand 
what he meant by saying that the two 
injuries were practically the result of a 
single blow. 

As regards the capital sentence, we are 
of opinion that Hari Singh who was evi- 
dently the ring- leader well deserves it, and 
that the lesser punishment would not meet 
the ends of justice in his case. We, there- 
fore, dismiss the appeal of all the convicts 
and confirm the sentence of death. 

2 K. Appeal dismissed. 


PATNA HIGH COURT. 

Criminal Kkvision No. 104 of 192j. 

June 12, 1925. 

Present:— Jasiice Sir B. K. Mullick, Kt , 
and Mr. Justice Maepherson. 

SIBAN RAI — Petitioner 
versus 

BHAGWAT DASS and another — 

Opposite Party. 

Criminal Procedure Code (Act V of 1S9S), s J^SO— 
Acquittal— Revision ^ Interference by High Court, 

Per Mullick, J — The power of interference in 
revision with oiclcrs of acquittal should be most 
8paiinf>ly exercised and only in cases where it is 
uigently demanded in the interests of public justice, 
for instance, where an older of acquittal has lieen 
made without tiial and under an ciror of law The 
High Couit will not in any case inteifere in revision 
with an order of ae( initial on the gnuind that the 
iiifeicnces drawn by the lower (hairt from evnlcnce 
are, erroneous [p 220, cols I c'i 2 | 

The Legislature does not intend that a private paity 
shall secure by an application in revision a right 
which IS reserved for the Crown only The High 
Court has the light to inteifere in revision with 
ordeis of aeqiuttal, but will only do so in very 
exceptional cases, for instance, where there has been 
a denial of the right of fair trial [p 220, col. 2 ] 

Per Maepherson, J — The High Court will, in 
exercising its power of revision against an order of 
aciiuittal under s 431) of the Cr P. C , observe the 
limitations winch established ])iactice has imposed 
ni)(»ii aiqieals unrier s 417 of the Code Hut though 
in practice the broad nile of guidance that the Court 
will only interfere in revision with an acquittal, at 
least in a case wheic there has been a trial, spaiingly 
and only where interference is urgently demanded 
m the inteiests of ])ublic justice, may be accepted, 
no general rule can be laid down beyond this that the 
Court will interfere wheie the circumstances require 
It. Lp. 221, col 2J 

Application against an order of the Dis- 
trict Magistrate, D .r ■ . : .. dated the 

6th January 1925, setting aside that of 
the Sub-Deputy Magistrate, Samastipur, 
dated the 17th November 1924. 

Sir All Imam and Mr. S. A. Sami, for 
tlie Petitioner. 

Mr. Sultan Ahmad, Government Advocate, 
for the Crown. 

Mr. Ram Prasad^ for the Opposite Party. 

JUDGMENT. 

Mullick, J.—In this case the Second 
Class Magistrate of Samastipur, found that 
Mahanth Ganga Das had title and possession 
in an asthal at Waini and that the accused 
Bhagwat Das and Narain Das had forcibly 
dispossessed him and committed criminal 
house trespass in a building appertaining 
to the asthal. He, therefore, convicted the 
accused under s. 448 of the Indian Penal 
Code and sentenced them to a fin© of Rs. 50 
each, 
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In appeal the District Magistrate of Dar- 
bhanga found that the story of forcible 
dispossession was false and that Bhagwat 
Das and Narain Das were in possession and 
that they had successfully resisted an at- 
tempt by Si ban Rai, the servant of Ganga 
Das, to forcibly evict them from the asthal. 
He found that the accused had no right to 
stay in the asthal against the will of Ganga 
Das; but at the same time the case of Ganga 
Das being false in material particulars, he 
acquitted the accused. 

All application in revision is now made 
before us to set aside the acquittal, and the 
question arises whether this Court should 
interfere. 

Ganga Das made an application to the 
Local Government requesting it to lodge an 
appeal under s. 417 of the Or, P. O., but the 
Local Government refused on the ground 
that the case was not one of suliicient public 
impqrtance. 

In now asking us to interfere in revision 
the petitioner relies upon the following 
cases of the Calcutta High Court; Baiu v, 
Raika Singh G), Harai Chandra Nama v. 
Osmanali (2), Nabin Chandra Chakrabutty 
v. Rajendra Nath Banerjee (3). In these 
cases a re-hearing was ordered by the High 
Court on the ground that there had not 
been a sufficient trial in the Court below; 
the decisions were based on the special 
facts of each case, but it was not till Fanj- 
dar Thaknr v. Kasi Choudhnri (4) that any 
attempt was made to define the piinciples 
upon which the High Court will interfere 
in revision. That case w^as noticed with 
approval by this Court in Gidli Bhagat v. 
Narain Singh (5) and by a Full Bench of 
the Madras High C'ourt in Sankaralinga 
Mudaliar v. Narayona Mudaliar (fi) and I 
think it is now settled that the power of 
interference in revision should be most spar- 
ingly exercised and only in cases wliere it 
is urgently demanded in the interests of 
public justice. 

The rule, of course, does not apply to cases 
where there has been no trial. For instance 

(\) 26 Ind Cas 170; 18 C. W. N 1241; 15 Or. L. J 
722. 

(2) 44 Ind. Cas 337, 27 C L J 226; 19 Cr. L. J. 321. 

(3) 39 Ind Cas 487, 18 Cr C eJ 519. 

(4) 27 Ind Cas 186. 42 C. 612; 19 C. W. N. 184, 21 

C b J 53, 1C Cr L J 122. 

(5) 77 Ind. Caa ?34; 5 J^ L T. 404, 2 708, 25 

Cr L J. 446; (1924) A. I. R. (Pat ) 283, 2 Pat. L. R. 

165 and 187 Cr. 

(6) 68 Ind Cas 615; 16 L. W. 413, 43 M L J. 369; 
(1922)M. W.N. 579; 31 M L. T. ,342; 23 Cr, L. J. 
583; (1922) A, I. R. (M.) 502; 45 M. 913. 


BHAdWAT DASS. [92 I. 0. 1926] 

in Jitan Dusadh v. Domoo Sa/ioo (7 j this 
Court set aside an acquittal in revision be- 
cause an acquittal had been entered with- 
out trial and under an error of lav\^. In 
that case the complainant having died the 
Magistrate refused permission to the com- 
plainant s son to proceed with the case and 
acquitted the accused and the District 
Magistrate moved the High Court in revi- 
sion. On the other hand, in Rajkishore 
Dubey v. Ram Pratap (8) a Division Bench 
(Mullick and Macpherson, JJ ,) of this 
Court declined to interfere even though, 
there was a clear error in the lower Appellate 
Court’s judgment. We have not been 
shown any case in which a High Court has 
interfered in revision on the ground 
that the inferences drawn from evidence 
were erroneous. 

In my opinion the Legislature does not 
intend that the private party shall secure 
by an application in revision a right which 
is reserved for theChown only. The High 
Court has the right to intcrfpre but will 
only do so in very exceptional cases, which 
it may be stated generally are casesin which 
there has been a denial of the right of fair 
trial and which attract the operation of 
8. 107 of the Government of India Act. 
Nor does it intend that the High (Jourt will 
interfere in revision to correct an error 
when another remedy exists. 

In England where any member of the 
public may set the Criminal Law in motion, 
there is no procedure at all for setting 
aside an acquittal. In France, wliere the 
law permits in most criminal cases aprivate 
injured party to intervene as a paitie 
civile, the right of appeal against an ac- 
quittal is accorded only to the Crown. 
Neither system permits a private prosecutor 
to control the proceedings if the Crown 
objects. 

Nor is the private prosecutor’s control 
any greater under the Indian Law though 
he is entitled in certain cases to compound 
with the offender: see Jamuna Kanth Jha 
V. Rudra Kumar Jha (9). 

1 am still therefore of the opinion which 
I expressed in Gulli Bhagat v. Narain 
Singh (5) that in cognizable cases the 
private prosecutor has no position at all 
and that if the Crown, which is the custo- 

(7) 37 Ind. Cas 519, IP L. J 264; 20 0. W. N. 862; 
18 Or L J 151, 2 P L. \V 409. 

(8) (^1 Rev No. 229 of 1923 

(9) 52 Ind Gas. 424; 4 P. L. J. 65C; 20 Cr. b. J. 648: 
(1920) Pat. 42. 
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dian of the public peace, decides to let an 
offender go, no other aggrieved party can 
be heard to object that he has not taken 
his full toll of private vengeance. These 
observations were made with reference to 
a private party's power to get an accpiittal 
set aside in a r ■ case which had 

been conducted : T',- Prosecutor; but 

if it were necessary here I would be pre- 
pared to hold that they apply with equal 
force to acquittals in all cases. The 
Crown and not the complainant is always 
the party: see Queen- Eynpvessw, Muravji 
Golculdas (10) and Gaya Prasad v. Bhagat 
Smgh (11). 

If that view is correct, then the circum- 
stance that in the present case Mahanth 
(JangaDas, in spite of delivery of possession 
by the Civil Court, is being deprived by the 
judgment debtor of the enjoyment of his 
rights, is no ground for our interference in 
revision. There has been no denial of the 
right of fair trial. The District Magistrate 
has considered the evidence and if he has 
come to a wrong conclusion, it certainly 
cannot be said that there has been no fair 
trial. He has found that the complainant’s 
story that the accused came with a mob and 
drove out Ganga Das’s servants was false 
and that Bhagwat Das was in possession 
and that it was the complainant who at- 
tempted to forcibly eject him. If the true 
facts had been put by the complainant 
before the Court, I have no doubt that he 
would have succeeded and if Bhagwat Das 
persists in occupying the land and house 
which formed the subject-matter of the 
Civil Court decree against him, the Criminal 
Courts are still open to him. The present 
application is misconceived and is dismiss- 
ed. 

Macpherson, J.— I agree to the 
order proposed. 

In my opinion the application must fail 
on the simple ground that it is not even 
possible to say that the acquittal by the 
Appellate Court (which rightly found that 
the case which petitioner set out to prove 
was false) was not in the circumstances 
warranted. If an appeal had been prefer- 
red by the Local Government under s. 417, 
it would have failed for the same reason. 

The question whether a private person 
has any locus standi to move the High 

(10) lo B. 389; 7 Ind. Dec. (n. s ) 258. 

(11) 30 A. 525, 12 0. W. N. 1017; 4 M. L. T. 204; 18 
M. L. eh 394; 5 A. L. J. 665; 10 Bom. L. R. 1080; 8 C, 
u J. 387; 11 0. 0. 371; 35 1. A. 189 (P. 0.). 
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Court against an acquittal, and if so in 
what circumstances has, however, been 
argued at length and claims an expression 
of opinion. 

I agree with the Government Advocate 
when he concedes that the High Court 
possesses the power to set aside an ac- 
quittal under s. 439 on being moved by 
a private person But I am unable to 
accept his contention that that pow’er 
is either in law or under the practice 
of the Courts in India, definitely re- 
stricted to cases where as in Jitan Dusadh 
v. Domoo Sahoo (7) there has been no trial, 
or wdiere there has been a denial of the 
right of fair trial. ' All that can be said to 
be established is that in that class of cases 
at least theCouit will in a proper case set 
aside an acquittal at the instance of a private 
party. No doubt the High Court will in 
exercising its power of revision under s 439 
observe the limitations which established 
practice has imposed upon appeals under 
s. 417. But though in praticethe broad rule 
of guidance that the Court will only inter- 
fere in revision with an acquittal, at least 
in a case where there has been a trial, 
sparingly and only where interference is 
urgently demanded in the interests of public 
justice, Faujdar Thakur Y, Kasi Chaudhuri 
(4) may be accepted, it appears dangerous 
to go further. I was a party to the decisions 
in Rajkishore Dubey v. Ram Partap (8) and 
Gulli Bhaqat v. Narain Singh (5) decided on 
successive days but my considered opinion 
is to be found in the subsequent decision in 
Ganga Singh v. Rambhajan Singh (12) where 
after referring to the cases above cited, I 
said — 

“But it is not tpossible nor would it be 
expedient to lay down a general principle. 
The Court will interfere where the circum- 
stances require it.'’ 

In particular I am not prepared to sub- 
scribe to the view that in every case of a 
prosecution for a cognizable offence the 
private prosecutor in India has no position 
at all in the litigation. It might possibly 
be contended that at least where the pro- 
secution has in fact been a public or as it 
is designated, a Police prosecution, the 
private prosecutor has no position at any 
stage. I doubt whether even such a conten* 
tion is tenable, though of course the Court 
acting in revision w’ould in such a case 
enquire earnestly why the Crown has not 

(12) 82 lud. Cae. 274; 25 Or, L. J. 1266, 
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appealed. But in any event the criterion 
cannot be whether the Police could under 
the law arrest without warrant for the 
offence under trial irrespective of whether 
they did so and initiated a public j)rosecU' 
tion under the Gr. C., it is open to the 
private prosecutor to initiate criminal pro- 
ceedings by complaint without the interven- 
tion of the Police and where that has been 
done, and the prosecution has not been 
taken over by the Crown, a private pro- 
secutor cannot, in my judgment, be said to 
be without position in the litigation even 
if the offence is cognizable. The majority 
of prosecutions for criminal tres})ass and 
house trespass which are cognizable offences 
are private. I cannot hold that either 
principle or authority supports the view 
that an application under s. 439 against an 
acquittal is not maintainable in a private 
prosecution where the offence charged is 
cognizable. 

Again too much stress may easily be laid 
upon the remedy available under s. 417 
even in Police cases. An appeal against 
acquittal is a special weapon in its armoury 
which a Local Government judiciously re- 
serves for exceptional occasions, and which 
is only used after most anxious consideration 
and in cases which are themselves of great 
public importance or in which a principle 
is involved. It cannot be expected that 
Government will dull the edge of that 
salutary provision by utilising it freely in 
cases which though of importance to indi- 
vidual subjects, are of no or of little general 
interest. Actuallv, therefore, a remedy under 
8. 417 is practically non-existent in the less 
heinous cases whether they are private 
or public prosecutions. Yet where justice 
fails in this country, it undeniably does 
so at least as much by erroneous acquittal 
as by erroneous conviction. 

In my judgment it is neither necessary 
nor expedient to lay down or even suggest 
any limitations in this regard beyond the 
practice of the High Court in appeal under 
s. 417 and the principles which guide the 
Court in receiving and determining under 
s. 439 applications for the exercise of their 
powers of revision in respect of convictions. 
I would adhere to the view expressed by 
Jenkins, C. J., in Faujdar Thakur v. Kasi 
Choudhuri (4) read in the light of the ob- 
servations of the same Judge in Emperor 
V. Bankatram Lachiram (13) and Mahomed 

(13) 28 B. 533; 6 Bom. L. R. 379; [I Cr. L. J. 390. 
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AH V. Emperor (14) as to the spirit which 
should guide the Courts in the exercise of 
their discretionary powers in revision. The 
result may in practice not differ greatly 
from that which would be obtained by 
laying down and following detailed rules. 
Doubtless the Court will only interfere in 
revision with an acquittal in an exceptional 
case. But the supreme consideration is that 
the Court should exercise its discretion 
iintramelled in each case as it arises, 
z K. Application dismissed, 

(14)20Inci. Cas. 977; 41 0. 466; 14 Or. L. J 497,18 
C. \V. N. 1. 


LAHORE HIGH COURT. 

Criminal Appeai. No. 491 op 1925. 

October 14, 1925. 

Present: — Mr. Justice LeRossignol and 
Mr. Justice Fforde 
LACHHMAN SINGH— Acccsed— 
Appellant 
versus 

E M PE R( ) R —Respondent. 

Penal Code {Act XLV of 1860)^ s 302 — Death caused 
hy attack with sharp-edjed weapon— Offence 
In the course of an altercation accused suddenly 
stinck the deceased with a sharp-edged weapon causing 
two wounds of a penetrating nature, one of which com- 
pletely perforated the heart and the other penetrating 
the alidoineii divided the intestines, from the effect of 
which the deceased died at once, 

Held, that liaviiig regard to the nature of the 
wounds inflicted the accused must be deemed to have 
intended to cause death or at least such bodily injury 
as was fikely to cause death and was, therefore, guilty 
of murder. 

Appeal from an order of the Sessions 
Judge, Amritsar, dated the 15th April 
1925. 

Dr. Nand Lai, for the Appellant. 

Mr. Des Raj Sawhney, Public Prosecutor, 
for the Respondent. 

JUDGMENT. — The appellant Lachh- 
man Singh has been sentenced to trans- 
portation for life for the murder of Sajjan 
Singh on the evening of the 25th Septem- 
ber 1924. 

In continuation of an altercation which 
had taken place earlier in the day between, 
the mother of the appellant and the wife 
of the deceased the two men were struggl- 
ing in front of their houses when Lachhman 
Singh suddenly struck, the deceased with 
a weapon which has not been recovered and 
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, which ift variously described as a spear 
head and a sickle. Sajjan ISingh collapsed 
and died at once whilst Lachliman 8in^h 
ran oil to his house where he was shortly 
afterwards ariested with blood stains on 
his clothes and his person by the village 
notables to whom lie is said to have con- 
fessed his guilt. 

The medical evidence shows that the 
person of the deceased bore two wounds of 
a penetrating nature one of which complete- 
ly perforated the heart ; the other penetrat- 
ing the abdomen on the left side had 
divided the intestines Death was due to 
shock and hfcmorrhage. 

The eye-witnesses in the case are Musam- 
mat Basant Kaur. Musammat Naraini, 
Musaminat and Musammat Tabo, 

who all were in the neighbourhood and 
were likely to have seen any light that took 
place in the open space before their houses. 
We believe their statements implicitly. 

The appellant pleaded not guilty but 
produced no defence. He denied all know- 
ledge of tlie occurrence and did not take 
the plea of self defence. h]ven, therefore, 
if the deceased was the stronger man of 
the two he was unarmed and the appellant 
was under no apprehension of receiving 
grievous hurt in the course of the straggle. 
The light was an ordinary one arising out 
of a very trivial dispute and the appellant 
stabbed to death an unarmed man. He 
himself bore no mark of injury upon his 
person. Having regard to the nature of 
the wounds inllicted it is impossible for us 
to avoid the conclusion that his intention 
was, if not to (‘.ause death, at least to cause 
such bodily injury as was likely to cause 
death. We consider that offences of this 
type are becoming far too common and 
that the sentence passed upon the appellant 
is not excessive. 

We dismiss the appeal. 

z. K. Ai^peal dismissed. 


V, SHASHI BHUSHAK 

CALCUTTA HIGH COURT. 

CliUMINAL liEFEKlifiNCE No. Gl^ OF 

April 2.U, 1925. 

rresent : — Justice kSir Hugh Walmsley, Kt., 
and Mr. eTustice B. B. (ihose. 
SURENDKA NATH BANERJEE— 

• Petitioner 

%)er^ns 

SHASHI BHUSHAx^ SARKAR-- 
Opposite Party. 

C)iminal Procedure Code (Act V of }S98), s. 11^5^ 
scope of -^Dispute nujardmg offerings of idol, nature of. 

The ii^ht to peif(3rm the puja of an idol or to have 
ashaiouf the offerings made to the idol cannot be 
said to be a righl; of user of land, as provided m 
s 145, Or P. C Therefore a dispute relating to suck 
a light does not come within that section 

(juinim Gfioshal Y Lai Bch ary Das, 6 Iiid Cas 182* 
:J7 C 578, 1 1 (J W N. Gil; 12 0 L J 22, 11 Or. L J.’ 
202, refeued to 

Reference made hy the Additional Ses- 
sions Judge, Hooghly, dated the 2Gth 
Fcl)rnary li)25. 

Babu Birhhumn Dull (with him Bahu 
Shekar Kumar Base), for the Petitioner. 

Dr. Bijon Kxunar Mukerjee (with him 
Babu Sarat Kumar Bose), for the Opposite- 
Party. 

JUDGMENT, 

Ghose, J. — This is a Reference by the 
Additional Sessions Judge of Hooghly re- 
commending that an order passed under 
s. 147 of the Or. P. 0., should be set aside. 

The dispute between the parties was with 
regard to the performance of the puja of an 
idol. There was no dispute as regards the 
temple or any land belonging to the idol. 
The whole question in controversy is whe- 
ther the right claimed by the first party 
is a right of user of any land, as explained 
in 8. 145 sub-s. (2) of the Cr. P. C. The 
right is alleged to be a right to go into the 
temple and to perform the puja and to take 
a portion of the offerings made to the idol. 

The learned Sessions Judge is of opinion 
that this right is not included within the 
words “right of user of any land.” He 
refers to a decision of this Court in the 
case of Guiram Ghoshal v. LaL Behary Das 
(1), in support of his conclusion. 

It is contended on behalf of the first party 
that that decision proceeded upon the ground 
that the expression “land” was not defined 
in 8. 145 of the Cr. P. C., as it then stood, 
and as now it has been especially enacted 
that it includes a “building” under the 

(11 6 Ind. Cas. 182; 37 0. 578; 14 C. ly. N. 611; 12 C, 
L.J. 22i 11 Cr. L.J. 292. 
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newly added sub-s. (2) of s. 145, the author- 
ity of that case is no longer in force. How- 
ever, that may be, it seems to me that the 
right to perform the pvja of an idol, or to 
have a share of the offerings macie to the 
idol, cannot be said to be a right of user 
of any land, as explained in s. 145 of the 
Or. P. C., and, therefore, the presen ttiispute 
cannot be considered to be one coming 
under the provisions of that section. 

On this ground I would accept the 
Reference, and set aside the order of the 
Magistrate in favour of the first party. 

If there is such a dispute between the 
parties which the Magistrate considers may 
lead to any breach of the peace, he may 
take such steps as he considers necessary 
under s. 107 of the Or. P. C. 

• The order for payment of costs is set 
aside, and the costs, if paid, will be re- 
funded, 

Walmsley, J,— I agree. 

N. H. Reference accepted. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 224 of Iy25. 

July 7, 1^25. 

Present : — Justice Sir P. C, Banerji, Kt., 
MIRAN AND others—Accuseb — Applicant 
versus 

EMPEROR~*Opposite Party. 

Penal Code {Act XLV of 1860), ss. UT, RfJ, 332-- 
Constable interfering with wrestling match-- Assault on 
members of Police force- Uioiivg — Sentence. 

One of tlie (Constables deputed to keep order at a 
wrestling match interfered with the wrestling, where- 
upcrti several members of the audience set upon the 
members of the Police force present, hustled them and 
tore their uniforms , 

lleldy (1) that the assailants of the Constables were 
guilty of offences under ss. 117 and 332 d49, Penal 
Code; 

(2) that, in the circumstances of the case, severe 
sentences were not called for. 

Criminal revision from an order of the 
Additional Sessions Judge, Meerut. 

Sir Charles Ross Alston^ for the Appli- 
cants. 

Mr. M. Waliullah (Assistant Government 
Advocate), for the Crown. 

JUDGMENT. — This is an application in 
revision on behalf of six persons, who have 
been convicted xmder s. 147 read with 
ss. 149 and 332 of the Indian Penal Code 
and sentenced to various terms of imprison- 
ment, and they have been further directed 


to execute bonds with sureties under s. 106 
of the Cr. P. C., to keep the peace. 

On the 12th January, 1S25, there was a 
wrestling match between Hashmat of Jalal- 
abad and Inna of Kairana in the Ohharian 
fair at Kairana. This wrestling match, it' 
appears, was under the patronage of the* 
Municipal Board and the Municipality had 
invited Policemen to keep peace and order 
in the fair. The wrestling match xvas a 
very evenly contested one and, according 
to the evidence of the Vice-Chairman, five 
minutes more were allowed to the wrestlers 
to finish the wrestling; but it appears that 
one Qazim Husain Constable, who was a 
backer of Hashmat, interfered with the 
wre-itling Thereafter there was a sort of 
scuffle and the net result was that some 
of the Policemen were hustled and their 
uniform torn. It is very difficult in a 
case like this, where the backers of the 
wrestlers xvere grappled on the throat, to 
resist rushing the arena when a Constable 
who 'was backer of one of the wrestlers 
w'as interfering; but that, however, will not 
permit the crowd or such of the members 
of the assembly present there to hustle the 
Police who were there for the purpose of 
maintaining law and order. Having given 
my careful consideration to all that Sir 
Charles Ross Alston had to say in support 
of his case and the agreement of the 
Assistant Government Advocate, I am of 
opinion that the whole of the incident was 
a very trivial affair; but the accused were, 
no doubt, technically guilty of the offence 
with which they were charged. I realise 
that the duty of controlling a crowd at 
these wrestling matches is a very serious 
duty and anybody interfering therewith 
must be punished. But under the cir- 
cumstances of this case I am of opinion 
that the period of imprisonment already 
served by the petitioners is a sufficient 
punishment. I reduce the sentence to that 
already undergone. I maintain the sent- 
ences of fine. I do not think it is in this 
case necessary to bind the accused under 
8. 106 of the Cr. P C,, to keep the peace. 

I set aside the order directing the accused 
to execute bonds under that section, 
z. K. Sentence reduced. 
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BOMBAY HIGH COURT. 

Original Civil Jurisdiction Appeal No. 16 
OF 19ii4. 

July 10, 19if4. 

Present: — Sir Lallubhai Shah, Kt., Acting 
Chief Justice, and Mr. Justice P^awcett. 
DHANRAJGIRJI NARSINGGIRJI -- 
Defbn dant— Appellant 
versus 

TATA SONS Ltd.— Plaintiffs— 
Respondents. 

Contract Act {IX of IS72), s Breach of contract — 

Damages, when can he recovered — Measure of damages 
— Surroundmg circumstances, releva7icy of 
Section 73 of the Contract Act do^a not necessarily 
exclude . ■ '* * of the rule laid down in 

Bain y. . ^ 1^^ lat normally apart from de- 

liberate carelessness or known want of title by a 
vendor, a purchaser cannot recover dania^ifes for loss 
of his bargain under a contract for tlie sale of real 
estate, apart from costa of investigating the title. 
The question must be answered on the facts and 
(urcumstances of etu‘h case whether that rule woiiM 
apply to that particular case [[> 229, col 2 ] 

In au ordinary contract for the purchase and sale of 
laud in which the vendor contracts to make out a 
maiketable title, the usual result would bo, if without 
any default on the part of the vendor he was unable 
to make out a marketable title, that the bargain would 
be oil and the vendor would have to pay the pur- 
chaser’s costs of the agreement and of tlio inspection 
of the title-deeds But if the conduct of the vendor 
in cmninitting the breach shows that he has been 
guilty of any default of a wilful nature, then the 
damages would bo calculated on a higher scale, and 
the measure of damages would be the dift'eiciico 
between the contract price and the market price of the 
property at the date of the breach, [p 229, cols. I & 2.j 
Hasan Premji v, Jcrbai, O. 0. J. Appeal No 41 of 
1920 decided by Macleod, 0. J. and 8hah, J.on Decem- 
ber 17, 1920 (Unrep.) followed. 

Vallahhdas Tulsi Das v Nagar Das Juihabai, 92 
Ind Cas. 143; 23 Bom. L. R 1213, referred to. 

Per Fawcett, J — It is not the profit which would have 
arisen to the plaintiffs, which is to be taken into 
account, but the market price of the property on the 
date of the breach [p 231, col. 2.] 

The discretion which a Couit has under s 73, Con- 
tract Act, cannot properly be restricted by any Judge- 
made rule that every case of a particular kind must 
be dealt with in a particular manner, [p 232, col 1.] 
The circumstances of each case have to be considered 
in deciding what is reasonable and proper com- 
pensation for the damage, caused by a breach of 
contract under s 73 of the Contract Act and the 
Court is not hound in every case to award damages 
on the basis of a difference between the price at the 
date of the contract and the market price at the date 
of the breach, [p. 232, col. 2.] 

In a case where the plaintiff has no very outstanding 
circumstances to support his claim to damages on a 
higher scale, the fact of the contract being made under 
conditions similar to those obtaining in England is a 
factor which can reasonably be taken into account, 
[p. 233, col. 1.1 

Appeal against the decision of Mr. Justice 
Marten. 

I, Je7l/ 7 11. L. lo{», 13 L. J i..\ 213, 3L 1., T. 

di W, B* 261 . 


Mr. Kanga, Advocate General, (with him 
Mr. Coltman)^ for the Appellant. 

Mr. Campbell, (with him Mr. 5. J. Desai), 
for the Respondent. 

JUDGMENT. 

Shah, Ag. C. J. — This appeal arises out 
of a suit filed by the plaintiffs for recovery 
of tlie deposit money, and for damages 
in respect of a contract entered into between 
them and the deceased Raja Bahadur Nar- 
singgirji with reference to certain immove- 
able property in Bombay which has been 
described as “Watson’s Annexe.” The con- 
tract was entered into on January 12, 19^0. 
There was no formal contract between the 
parties, but it is evidenced by the two letters 
wiitten on January 12, 1920, to the parties 
by their common broker (Exs. A2 and 1). 
The price of this property was fixed at 
Rs. 18,00,000 (eighteen lacs). The plaint- 
iffs ])aid Rs. 1,00,000 as earnest money on 
January i3. 

The plaintiffs’ case is that Raja Bahadur 
Narsinggirji broke the contract on Novem- 
ber 20, 1920, the linal date by which per- 
formance of the contract was insisted upon 
on their behalf. It appears that the plaint- 
iffs entered into a contract for the sale of 
this very property with another person for 
twenty-three lacs of rupees within a fort- 
night from tlie date of the agreement in 
cpiestion. The plaintiffs ultimately claimed 
the return of the deposit money and dama- 
ges to the extent of five lacs of rupees by 
way of loss which they suffered on account 
of their having been unable to carry out 
their contract with their purchaser. 

The defendant denied having broken the 
contract, and in effect contended that he 
had a good title to the property which he 
was always ready and willing to convey to the 
plaintiffs, and that the difficulty which arose 
in consequence of a suit filed by one Dr. 
Billimoria, who was in possession of this 
property as a lessee from him, was one for 
which he was not in any sense responsible. 
He made a counter claim for the specific 
performance of the contract in his favour, 
and contended that the plaintiffs had for- 
feited the deposit money. 

On these pleadings the necessary issues 
were raised, and the evidence adduced prin- 
cipally consisted of the correspondence 
between the parties. The oral evidence in 
the case is not of much importance, so 
far as the ‘ ‘ . ' issues in the case are 

concerned. 

On a consideration of the facts disclosed 


15 



226 BHANEAJGIEJI NAESlNaOIEJI V. TATA SONS LTD, [S)2 I. C. IQSG'] 


in the correspondence and of the oral evi- 
dence the learned Judge came to the con- 
clusion that there was a representation by 
the defendant to plaintiffs that Dr. Billi- 
moria was in occupation under a lease which 
was shortly to expire, and that the plaintiffs 
agreed to buy the property on the faith of 
such representation. He also found that 
the plaintiffs wore justified in rescinding 
the contract on November iO, i9,:0, and that 
the defendant had committed a breach of 
the contract. On these findings the learn- 
ed Judge passed a decree in favour of the 
plaintiffs for the return of one lac of rupees 
paid as earnest money, and for costs in- 
cidental to the investigation of the title 
in reference to this contract. As regards 
damages the learned Judge made a 
reference to the Commissioner for inquiry 
as to the amount of damages. He did not 
decide any question as to the basis upon 
which damages were to be assessed in the 
case. The learned Judge thought that there 
was a good deal to be said in favour of the 
rule laid down in Bain v. Fothergill d) that 
normally, apart from deliberate carelessness 
or known want of title by a vendor, a pur- 
chaser cannot recover damages for loss of 
his bargain under a contract for the sale 
of real estate, apart from costs of invesligat- 
^g the title. 13ut he held that the rule 
in India was different from that laid down 
in Bain v. Fothergill (1) and made this re- 
ference to the Commissioner for the deter- 
mination of damages. 

The legal representative of* the original 
defendant. Raja Narsinggirji, who died 
during the pendency of the suit, has appeal- 
ed from this judgment. In appeal the claim 
for specific performance has not been pres- 
sed, and nothing remains to be said with 
reference to that part of the defendant’s 
claim. 

Principally two points have been raised 
in support of the appeal. First, it is argued 
that the lower Court is wrong in directing 
a return of the deposit money. It is con- 
tended that the plaintiffs had really kept 
the contract open up to the end of October 
1920; that they knew perfectly well since 
June 19i0 that Dr. Billimoria had filed 
a suit against the defendant to enforce 
specific performance of an agreement to lease 
this very property fora further period of six 
years; that that suit between Dr. Billimoria 
and the defendant was pending; and that 

(1|74) 7 H. L. 158; 43 L. J. Ex, 243; 31 L. T. 387; 


with full knowledge of that fact they kept 
the contract alive with a view to secure if 
possible the profit which they were likely 
to make on account of their contract with 
8. R. Bomanji. It is further urged that 
when they gave notice on November 8 that 
they would treat the contract as cancelled 
if it was not performed by November lO, 
and when they made time of the essence of 
the contract they were not justified in doing 
so and the notice was not reasonable under 
the circumstances. The contention is that 
the defendant was trying his best to have 
the suit of Dr, Billimoria expedited, 
and it was not under his control to get 
the decision of the suit on or before 
any particular date. It is urged that if the 
notice is not reasonable under the circum- 
stances, the plaintiffs have no right to re- 
cover this earnest money. The second 
point relates to the question of damages, 

I shall first deal with the question as to 
the right of the plaintiffs to recover the 
earnest money. In connection with this 
point, it is necessary to remember at the 
start that this property which formed the 
subject-matter of the agreement between 
the parlies was a lease-hold property. The 
terms of the lease are to be found in Ex. D 
in the case. The land was leased out by 
trustees of the Port of Bombay for fifty 
years from January 1, 1880, and at the date 
of this contract, r. e , in January 1920 nearly 
thiry- three years had elapsed, and the lease 
was still to run for about seventeen years. 
As regards the buildings put up by the 
lessee on this land, unless the lease was 
renewed, under the terms of the lease the 
lessee had only aright to remove the build- 
ing at the termination of the lease. That 
was the nature of the property for which 
the plaintiffs had agreed to pay eighteen 
lacs of rupees. On January 12, 19i0, the 
contract was entered into Ibi -.-gh a firm 
of brokers who were not familiar with 
transactions in land and immoveable pro- 
perty. We find that after Narsinggirji made 
the offer on December 30, 1919, two letters 
were written by the* brokers on January 12, 
1920, one to the plaintiffs and the other to 
the deceased defendant Narsinggirji. The 
letter to the plaintiffs was in these terms: — 
“We have this day bought by your order 
and for your account from Raja Bahadur 
Narsinggirji Gyangirji Watson’s Annexe 
Building situated at Apollo Bunder, Fort, 
Bombay, admeasuring about 7,400 square 
yards of Bombay Port Trust Land (the pre^ 
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sent Port Trust lease is to run for about 
sixteen years further) for Rs. 18,00,000. Title 
deeds to be marketable. The purchaser is 
to pay Rs. 1,00,000, as earnest money. Legal 
charges to be paid half by you and half by 
the seller. The sale to be completed within 
six months from the date of this contract.” 

We find substantially the same terms 
in the letter to the defendant. On January 
13,^ the earnest money, Rs. one lac, was 
paid by the plaintiffs to the defendant. It 
appears that on January i?2, the plaintiffs 
agreed to sell this very property for twenty- 
three lacs of rupees to S. R. Bomanji, and 
the letter refers to the payment of Rs. i>0,000 
by way of earnest money to the plaintiffs. 

Before the end of January it came to be 
known that Dr. Billimoria, who was in 
possession of this property under a lease, 
which was to expire shortly, was putting 
forward a claim to a further lease of this 
property for six years against the defend- 
ant. This fact came to be known to tlie 
plaintiffs by a letter of January 29, written 
by the Solicitors of Dr. Billimoria to the 
plaintiffs. The defendants wrote tothebroker 
on January 30, saying that it was a misrepre- 
sentation to say that the present lessee 
was entitled to a new lease. That must 
have been communicated to the plaintiffs. 

JK >l« jH ★ 

It may bo mentioned that in Dr. Billi- 
moria's suit a consent decree was passed 
to which Dr. Billimoria was to 
vacate the premises on or before February 
23, 1923. The allegation of Dr, Billimoria 
as to his right to have a farther lease for 
six years from Narasingirji was not investi- 
gated. In the first place there was his 
claim for specific performance of this agree- 
ment for a further lease, and, secondly, 
the defendant had to meet the^ possible 
plea of the tenant in possession based on 
the provisions of the Rent Act (Bom. Act 
II of 1918). In that state this consent dec- 
ree was obtained on February 2:4, 1921. 

The present suit was filed on August 3, 
1921. I have stated the correspondence 
between the parties at some length, as the 
facts appearing, in the correspondence have 
a baaring upon both the points arising in 
the appeal. With regard to the question 
of the right of the plaintiffs to claim the 
earnest money, it depends upon the view 
which the Court takes of the letters of 
August 12 and of November 8 written by the 
plaintiffs' Solicitors to the defendant’s Solici- 
tors. It is quite true that on August 12 they 
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did notin terms make time of the essence of 
the contract. Apparently they were not un- 
willing to keep the contract alive then, if 
by any chance the contract could be com- 
pleted by November 1, as that was the 
date fixed by the plaintiffs with reference 
to the fulfilment of their agreement with 
S. R. Bomanji. But they intimated in 
clear terms in that letter that if the sale 
was not completed by that time, they would 
lose the benefit of their contract with S. R. 
Bomanji, and that they would claim the 
difference of rupees five lacs by way of 
damages. The suit of Dr. Bilimoria which 
had really created a difficulty in the way of 
the fulfilment of this contract was then 
pending. It appears that the summons 
of the suit was served on the defendant 
on June 10, and the written statement 
was filed on August 5. Apparently in 
accordance with the suggestion made by 
the defendant's Solicitors the plaintiffs’ 
Solicitors had called for the title-deeds 
after April 12. Nothing appears to have 
been done, and the plaintiffs were waiting 
for the completion of the contract by No- 
vember 1. There was practically no cor- 
respondence from August 16 to October 28, 
1920. At any rate on November 8, 1920, 
the plaintiffs’ Solicitors definitely intimated 
to the defendant’s Solicitors that they could 
n)t possibly wait beyond November 20. It 
is true that if by any chance the contract 
could be fulfilled by that date they were 
anxious to see it fulfilled as that would 
put them in a position to fulfil their con- 
triict with their purchaser. But the terms 
of the letter of November 8 are very clear, 
and the whole question is whether on Nov- 
ember 8 the plaintiffs were justified in 
making time of the essence of the contract, 
and whether the notice given by them is 
reasonable under the circumstances. It is 
urged on behalf of the defendant that it 
is not p reasonable notice because it was 
not within their power to get the suit 
disposed of before that date. In fact they 
male some effort after November 20 to ex- 
pedite the hearing of that suit, and as a 
result of that effort apparen4ily the hear- 
ing was expedited. Ultimately a consent 
decree was obtained in February 1921. 

Tne question as between the plaintiffs 
and the defendant is whether the plaintiffs 
were bound to wait until the disposal of 
the suit. That really is the contention of 
the defendant. According to the defendant 
the plaintiffs having elected in August 
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1920 to keep the contract alive, they could 
not ask him on November 8 to complete 
the contract within twelve days from that 
date. As between the plaintiffs and the 
defendant the original agreement was to 
fulfil the contract within six months. That 
period expired on June 12, and thereafter 
having regard to the nature of the property 
it is clear that the plaintiffs could not be 
expected to wait for any indefinite length 
of time. It is true that as between the 
plaintiffs and the defendant the contract 
which the plaintiffs had entered into with 
8. R. Bomanji is not mateiial. Leaving 
alone that contract, it is clear that the 
plaintiffs themselves were entitled, without 
any reference to the particular reason for 
their doing so, to insist upon the fulfil- 
ment of the contract within a reasonable 
time. After June 1920 they were in a 
position to make time of the essence of 
the contract in view of the difficulty about 
getting immediate vacant possession. On 
August 12 they intimated fairly clearly to 
the defendant that they would insist upon 
the fulfilment of the contract by Novem- 
ber 1. It is quite true that they did not 
state that they were making time of the 
essence of the contract ; and that letter 
cannot be taken as notice making time of 
the essence of the contract. But in fact a 
definite intimation was given thereby that 
they would insist on the fulfilment of the 
contract by November 1. 1 do not take 
that as election on the part of the plaintiffs 
that they were going to wait until the dis- 
posal of the suit, whatever time the suit 
may take. It only indicates a desire to 
wait up to November 1. In fixing Novem- 
ber!, It seems tome, that the plaintiffs 
gave the defendant sufficient time in view 
of the pendency of Dr. Billimoria’s claim; 
but when it became evident that they could 
not allow the contract to remain outstand- 
ing any longer without risk to themselves, 
they made it clear on November 8 that at 
the most they would wait up to November 
20. It seems to me that they were justified 
in doing so, and the time they gave was 
under the circumstances reasonable. 

The dispute between the vendor and his 
sub-lessee was a matter with which the 
plaintiffs were not directly concerned. If 
the defendant wanted to have the benefit of 
this contract, it was his duty to see the dis- 
putes between him and his vendee settled 
in such a manner as to put him in a posi- 
tiQn tQ fulfil bis part of the contract, Hav^ 


ing regard to the nature of the property the 
plaintiffs were perfectly justified in insist- 
ing upon the fulfilment of the contract by 
November 1, and when they realised that 
the contract was not fulfilled by November 
1, they made it perfectly clear to the defend- 
ant that they could not wait in any case 
beyond November 20. That is a position 
which, it seems to me, they were justified in 
taking up. The time given was reasonable. 
They could have no control over the proceed- 
ings in the suit between Dr. Billimoria and 
the defendant, and the result in that case 
shows that the defendant could not have 
completed this contiact in any reasonable 
time. It is in view of the result in that 
suit that possibly the claim for specific 
performance is not pressed by the defend- 
ant now. But whatever the reason may be 
for not pressing the claim for specific per- 
formance, 1 am satisfied that the view taken 
by the the lower Court as to the return of 
the deposit money to the plaintiffs is right. 
I do not think under the circumstances that 
the defendant could forfeit this money for 
his own benefit. ' 

The next question in the case relates to 
damages. 'As regards the measure of dam- 
ages in a case of this kind, the test to be 
applied is not easy to lay down. No doubt 
8 73 of the Indian Contract Act would apply 
to this contract, as it would apply to any 
other contract. Under s. 73 the plaintiffs 
would be entitled to claim, any loss or 
damage caused to them, which naturally 
arose in the usual course of things from 
such breach, or which the parties knew, 
when they made the contract, to be likely to 
result from the breach of it. 

The question that we have to consider is 
whether the rule of English Law laid down 
in Bain v. Fothergill (1) is necessarily ex- 
cluded by the terms of s. 73 of the Indian 
Contract Act. I am assuming for the 
moment ' that the rule might otherwise 
apply to the facts in this case. I shall 
deal separately with the question as to 
whether in the present case the breach 
on the part of the defendant could be 
said to be due to wilful default on his 
part, or on account of some difficulty in the 
way of making out a title for which he 
cannot be held justly responsible. The 
question is whether under the circumstances 
the plaintiffs are entitled only to the return 
of the deposit money, and all the costs of 
the investigation of title, or whether they 
oxe entitled to damages on the footing of 
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the difference between the contract price 
and the market value of the property on the 
date of the breach. 

The decisions on this point have been 
somewhat conflicting. I may mention that 
in Pitamber Sundarji v. Cassibai (2) the 
view taken by Mr. Justice Hcott was that 
the English rule on this point would apply 
here. In Nagardas Saubhagyadas v. Ahmed 
khan (3) there are observations of Farran, 
C. J., to the effect that the Legislature 
has not prescribed a different measure of 
damages in the case of contracts dealing 
with land from that laid down in the case 
of contracts relating to commodities. That 
was the decision of a Division Bench on 
the Appellate Side of this Court ; and on 
the facts of that case it was not essential to 
decide the question as to whether the 
application of the English rule was neces- 
sarily excluded in India in virtue of the pro- 
visions of s. 73 of the Indian Contract Act. 
Then Macleod, C.J., considered this question 
in Ranchhod Bhawan v. Manmoha^uias Ramji 
(4) and held that s. 73 imposed no exception 
on the ordinary law as to damages whatever 
the subject matter of the contract, and in 
effect he held that the English rule would 
not apply in India unless it could be shown 
that the parties to the contract expressly or 
impliedly contracted that this should not 
render the vendor liable in damages. In 
Hasan Premji v. Jerbai^ O, C. J. Appeal 
No. 41 of 1920, decided by Macleod, C.J., and 
Shah, J , on December 17, 1920, (Unrep ), the 
question came up for consideration on the 
Original Side before the Court of Appeal, 
and it was dealt with as follows : 
^j“Therefore, it must follow that the defend- 
ants have committed a breach of their agree- 
ment, and under s. 73 of the Indian Contract 
Act, they would be liable to damages. 
What the measure of damages would be 
must depend entirely on a, contract of this 
description on the facts of this case. In an 
ordinary contract for the purchase and sale 
of land in which the defendant contracts to 
make out a marketable title, the usual 
result would be if without any default 
on the part of the vendor he was 
unable to make out a marketable title, 
that the bargain would be off and the 
vendor would have to pay the purchaser's 
costs of the agreement and of the inspection 
of the title-deeds. But if the conduct of 
the vendor in committing the breach shows 
(2) 11 B 272; 6 Ind Deo. (n. s.) 178. 

(d) 21 B. 17:), 11 Ind. Dec. (n. s ) 118, 

32 B. 105; 9 Bom. L. K. 1087, 


that he has been guilty of any default of a 
wilful nature, then the damages would be 
calculated on a higher scale, and the measure 
of damages would be the difference between 
the contract price and the market price of 
the property at the date of the breach. In 
any event, the defendants would have to pay 
the costs of the plaintiff up to the time they 
found they could not complete the bargain.” 

In that case it was held on the facts that 
the defendants had been guilty of wilful 
default, and accordingly the order direct- 
ing an inquiry as to the amount of damages 
on the footing of the difference between the 
contract price and the market price was 
upheld. The same Bench had occasion to 
consider the same point again in Vallabhdas 
Ttiln Das v. Nagar Juthabidas Juthabai (5) 
when Macleod, C. J , observed as follows 
page 1223*) : — 

“It is, therefore, a case of a vendor con- 
tracting to sell property to which he knew 
that his title was defective ; and the only 
question at issue is whether he should pay 
damages calculated according to the ordi- 
nary rule in the case of a breach of contract, 
or whether ho is only bound to pay the 
purchaser’s costs of the agreement and 
of the investigation of title. Ido not wish to 
exclude the possibility of there being cases 
in which it may be found there w^as an 
implied contract that in the eventof the title 
proving to be defective without any default 
of the vendor, he should not be liable to pay 
damages according to the ordinary rule.” 

In that particular case the Court found 
that it was a case in which the defendant 
should be held liable in damages on the foot- 
ing of wilful default. 

^ The question now is whether the applica- 
tion of the English rule is necessarily ex- 
cluded in all cavses, and whether there 
should be a reference to the Commissioner 
to determine the amount of damages on the 
basis of the difference between the contract 
price and the market value of the property 
on the date of the breach. On a careful 
perusal of the judgments in Bain v. For- 
thei^gill (1) which affirmed the rule in Flureau 
V. Thormhill (6), and the terms of s. 73 of the 
Indian Contract Act, it seems to me that 
the application of the rule is not necessarily 
excluded. The question must be answer- 
ed on the facts and circumstances of each 
case whether that rule would apply to that 
particular case. That is the view which 
(5) 92 Ind. Oas. 143, 23 Bom. L K. 1213, 
rO) (17 70 2 W M Bl. 1078; 96 E. R. 635. 

♦page gf 23 Bgm L. K,— [Ed.J ~ 
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was taken practically in the unreported 
judgment in Hasan Premji v, Jtrhai, O. 
C. J. Appeal No. 41 of 1920, decided by 
Macleod, 0. J., and Shah, J., on December 
17, 1924 (Unrep.)] and in Vallabhdas Tulsi 
Dasv. Nagardas Juthabai (5). On the pre- 
sent state of the authorities that is the view 
which I am still inclined to take. I am 
aware of the view taken by the Calcutta High 
Court in Nabinchandra Saha Pramanick 
V. Krishna Parana Dasee (7) and by the Full 
Bench of the Madras High Court in Adikesa- 
van Naidu v. Gurunatha Chetti (8). I have 
referred in detail to the opinions which 
have been expressed on different occa- 
sions in this Court. As I read the judg- 
ment of the Chief Justice in the case of 
Vallabhdas Tulsi Das V. Nagardas Juthabai 
(5) it seem to me that in a proper 
case the rule in Bain v. Forthergill (1) can 
be and may be applied in India. It is 
possible that it may become necessary here- 
after to have this question of recurring im- 
portance considered and decided by a Full 
Bench. But having regard to the circum- 
stances of this case, it seems to me that under 
the present state of the authorities the 
application of the English rule is not 
excluded. I, therefore, proceed to consider 
whether on the facts, of this case that rule 
could be properly applied. 

As regards the facts it is clear that from 
the beginning the defendant’s position was 
that the representation of Dr. Billimoria 
that he was entitled to a lease for a further 
period of six years was false, and that he 
was otherwise in a position to fulfil the 
contract. If the allegation of Dr. Billimoria 
had been dealt with in the suit filed by him 
on its merits, we would have been in a better 
position to know what the real fact was. 
But there were conflicting considerations in 
that suit. On the one hand, there was 
the plea of Dr. llilliruoria that there was an 
agreement to give him a lease for a further 
period of six years. Even if that allega- 
tion was not proved, the defendant had to 
face a further plea on account of the provi- 
sions of the Rent Act. If Dr. Billimoria could 
not be evicted from the premises, he would 
not be in a position to give vacant posses- 
sion of the property in fulfilment of his 
contract with the j)laintiffs. Under the 
circumstances the parties compromised the 
matter, and in February 1921, the compro- 

(7^ 0 Tnd Cas. 523; .38 0. 458; 15 C W. N. 420. 

(8) 39 Ind. Cai. 358; 40 M, 338; 32 M L. J. 180; 
(1917) M. W. N. 171; 5 L. W. 425; 22 M. L. T. 300. 


misearrived at was thatDr. Billimoriawas to 
vacate the premises by February 28, 1923. 
That compromise does not indicate how far 
the allegation as to the contract between 
him and the defendant for a further lease 
was true. Narsinggirji died before the suit 
came on forbearing. 

On the present record, therefore, my view 
is that the defendant’s contention, that it 
is the improper claim on the part of Dr. 
Billimoria that has really come in the way of 
his fulfilling his contract with the plaintiffs, 
cannot be rejected. There is nothing on 
the record to show that the defendant was 
otherwise not in a position to fulfil the 
contract or that he was unwilling to fulfil the 
contract. In fact before any investigation 
of the title took place, the plaintiffs also 
realised that the contract could not be 
put through unless this difficulty which 
arose in consequence of the claim by Dr. 
Billimoria was removed. That difficulty 
could not be removed within the time fixed 
by the plaintiffs and, therefore, the contract 
could not be fulfilled. Then we should 
have regard to the informal manner in 
which the terms of the contract are evi- 
denced in this case. The usual agreement 
which we find in such cases between the 
parties was not executed. The terms are 
evidenced by the two letters which are 
written by the broker, and it is sufficiently 
indicated in these letters that the defendant 
agreed to deduce a marketable title though 
the expression used in the letter is very 
inapt. In fact a marketable title could 
not be deduced by the defendant under the 
circumstances which I have indicated. 
There is nothing in the circumstances of 
the case nor in the terms of the contract, 
to show that the plaintiffs were not alive 
to the reasonable possibility, wffiich exists 
in such cases, of the vendor being un- 
able to make a good title without any 
default on his part. It ap])ear8 to me 
that this case falls clearly within the rule 
of Flureau v, Thornhill (6) as explained 
and affirmed by the House of Lords in Pain 
V. Fothergill (1). 

I am, therefore, of opinion that under the 
circumstances of this case itis not necessary 
to make any reference to the Commissioner 
for any inquiry into the quantum of dama- 
ges. The plaintiffs will get damages by 
way of costs incidental to the investigation 
of title. This would, in my opinion, meet 
the justice of the case. I would, there- 
fore, affirm the decree appealed from so far 
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as it relates to the return of the earnest 
money, the dismissal of the counter-claim, 
and the cost of the investigation of title. 
But I would set aside the decree so far 
as it relates to the reference to the Commis- 
sioner for inquiry into the question of 
damages, and dismiss the rest of the plaint- 
iffs* claim for damages 

Taking all the circumstances of the case 
into consideration, including the fcxct that 
the plaintiffs' claim for damages on the 
higher scale has been disallowed, we direct 
that the plaintiffs should get their costs in 
the lower Court from the defendant, and 
that each party should bear his own costs of 
appeal. 

Fawcett, J,— I agree that there was a 
breach of contract on the part of the defend- 
ant on November 20, 1920. 1 think, how- 
ever, that the breach is not so much due to 
a failure to show a marketable title, as a 
failure to show a title, subject only to a 
lease expiring on March i, 1920, and not 
to any longer or other lease. On the oral 
evidence that was adduced, and accepted by 
the learned Judge in the Court below, there 
was a representation by the original defend- 
ant that the only lease to which the pro- 
perty was subject was one expiring on 
March 1, 1920, and the learned Judge has 
held that that was a material representa- 
tion, and the plaintiffs were justified in 
rescinding the contract. That finding is 
not disputed before us, and the difficulty 
that really prevented the performance of tlie 
contract in this case was the failure of the 
defendant to pass the property, subject only 
to this particular lease, there being in fact 
a claim by .Dr. BilLmoria that he was en- 
titled to a longer lease. This claim was not 
a negligible one, for in May 1920 he brought 
a suit asking that the defendant should be 
ordered specifically to perform the agree- 
ment to lease the property for six years, 
and also that he should be restrained by 
an injunction from selling or completing 
• the sale of the premises to the plaintiffs, 
except subject to the six years’ lease that 
he had set up. The original date fixed for 
performance was in August 1920, and I 
agree with the learned Chief Justice that in 
the circumstances of the cage the plaintiffs 
were entitled on November d, 1920, to give 
notice to the defendant that they did. I 
also agree that in the circumstances there 
was a reasonable time fixed in the notice 
for the defendant to remove the hitch about 
this claim of Dr. Billimoria. It is no 


doubt true that there would be great diffi- 
culties in getting the suit decided before 
November 20, 1920. But there were other 
ways of removing the impediment, such as 
an amicable settlement; and it is quite 
clear that the law in a case of this kind 
is that the intending purchaser is not bound 
to wait indefinitely until a claim has been 
got rid of in the ordinary course of litiga- 
tion. The defendant had due notice from 
the plaintiffs to get rid of this claim, and 
Ido not accept the contention of the learned 
Counsel for the appellant that they misled 
the defendant and so were disentitled to 
give their notice of Novembar 8, 19'2'0. 

The next question is as to the alleged 
right of the defendant to retain the deposit, 
made by the plaintiffs On this point, it 
seems to me clear that there being, as I 
have held, a breach of the contract on the 
part of the defendant, the plaintiffs were 
entitled to recover their deposit, and no 
facts are shown which make it inequitable 
that the plaintiffs should so recover it, or 
make it equitable that the defendant should 
retain it The difficulty that arose was not 
in any way due to any default on the part 
of the plaintiffs, and so far as there was 
any conduct conducive to Dr. Billimoria'a 
claim, it must have arisen on the part of 
the defendant rather than on the part of the 
plaintiffs. 

Next as to the question of damages. The 
plaintiffs claimed the sum of five lacs, 
being the difference of the price at which 
they had agreed to purchase from the de- 
fendant and the price at which they had 
entered into a contract to sell to 8. R. 
Bomanji. But that claim can be disposed 
of very shortly by a reference to illustration 
(o) to 8. 73 of the Indian Contract Act, 
which shows that it is not the profit which 
would have arisen to the plaintiff, which is 
to be taken into account, but the market 
price of the property on the Hate of the 
breach. , At the same time, as ruled in 
Engell v. Fitch (9) the profit which the 
plaintiffs could have made on a re-sale, if 
uncontradicted by other evidence, is evi- 
dence, of the latter value. 

The main question is whether in the 
circumstances of this case the plaintiffs 
should be allowed damages under what may 
be called the ordinary rule of the difference 
between the price which they agreed to 
pay the defendant and the market price on 

(9) (1869) 4 Q B, 659; 40 B. & S. 738, 38 L. J. Q. B, 
304, 17 W. R.8J4. 
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the date of the breach, namely, November 
20, 1920. That is not a definite rule which 
is laid down in the text of s. 73, and it is 
not the law, as I understand it, that in 
every case where a contract of this kind has 
been broken the party who suffers from the 
breach is entitled to get compensation in 
that particular manner. There can be ex- 
ceptions, and the illustrations to s. 73 mere- 
ly lay down what is expressed in s. 51 (3) 
of the English Sale of Goods Act, viz., that 
the measure of damages in such a case is 
prima facie to be ascertained in that manner. 
Each case, in my opinion, depends upon its 
own particular circumstances, and 1 agree 
with the opening remark of the Chief 
Justice Sir Norman Macleod in the passage 
quoted in Vallabhdas Tulsi Das v. Nagar 
Das Juthabai (5) from his judgment in 
another case [Hasan Premji v. Jerbai, 
0. 0. J. Appeal No. 41 of 1920, decided 
by Macleod, C. J., and Shah J., on Decem- 
ber 17, 1920 (Unrep.) that “ what the 
measure of damages would be must depend 
entirely in a contract of this description on 
the facts of each case.” He then goes on 
to say that; — 

“In an ordinary contract for the purchase 
and sale of land in which the defendant 
contracts to make out a marketable title, 
the usual result would be, if without any 
default on the part of the vendor, he was 
unable to make out a marketable title, that 
the bargain would be off and the vendor 
would have to pay the purchaser s costa of 
the agreement and of the inspection of the 
title-deeds.” 

That is practically applying the rule 
adopted in England in the leading case of 
Bain v. Fothergill (1) and if the Chief 
Justice intended to go back on his previous 
decision in Rdnchliod Bhaioan v, Man- 
mohandas Kamji (4). 1 should certainly 
feel great difficulty in following it. The 
view taken in Ranchhod Bhawan v. Man- 
mohandas Ramji (4) has been followed in 
the Calcutta and Madras High Courts, as 
already mentioned in my learned brother’s 
jutlgment, as well as in the Lahore High 
Court in Jai Kishen Das v. Arya Priti 
Nidhi Sabha (10) and in my opinion the dis- 
cretion which a Court has under s. 78 can- 
not properly be restricted by any Judge- 
made rule that every case of a particular 
kind must be dealt with in a particular 
manner, sudh as the rule laid down in Bain 

. (10) 58 Ind. Cas. 757; 1 L, 380 at p. 385; 80 P. W. R. 

1920, 55 P. L. R. 192b 


V. Fothergill (1). I think each case de- 
pends upon its own facts, and I may, for 
instance, refer to a case which I had before 
me last year, viz., Shamsnddin Tajbkai v, 
Dahyabhai (11). The plaintiff there sued 
for damages for breach of contract to sell 
immoveable property, and though T held 
that the defendant had been deliberately 
trying to get out of his agreement and, 
therefore, was guilty of conduct which 
would presumably come under the head of 
“wilful default” on his part, yet in the cir- 
cumstances of the case, namely, certain 
delay on the part of the plaintiff, I thought 
the plaintiff was not entitled to recover 
any damages other than the taxed costs of 
and incidental to the agreement for sale, 
plus the forfeiture of the defendant’s earn- 
est money. In my opinion no hard and 
fast rule can be laid down in these cases, 
and if it were necessary for the purposes of 
this case to decide whether the rule laid 
down in Bain v. Fothergill (1) should be 
applied as an invariable rule of law, then 
I agree with my learned brother that it 
would be desirable to have a reference 
about it to a Full Bench. But I think we 
agree that the circumstances of each case 
have to be considered in deciding what is 
reasonable and proper compensation for 
the damage caused by a breach of contract 
under s. 73 of the Indian Contract Act; 
that the Court is not bound in every case to 
award damages on the basis of a difference 
between the price at the date of the contract 
and the market price at the date of the 
breach; and that the laile laid down in 
Bain v. Fothergill (1) is not necessarily 
excluded and can be properly applied if the 
circumstances justify it. 

In this particular case, the circumstances 
are somewhat peculiar. The contract was 
entered into at a time when the Rent Act 
was in force in Bombay, and when un- 
doubtedly there were difficulties in the way 
of an owner obtaining possession of land 
which had been leased to a tenant. These 
difficulties were within the knowledge of 
both the parties to this Suit. The dase is 
thus a very different one from that of 
Engell v. Fitch (9) which was another case 
where the trouble arose on account of a 
failure to get vacant possession. The vendors 
were mortgagees who sold with vacant pos- 
session, and it was held that they had de- 
liberately failed to eject the mortgagor, and 

(11) 84 Ind. Cas. 947: 26 Bom. L. R. 105; 48 B. 368; 
(1924) A I. R. (B.) 357, 
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therefore, there had been a “wilful default" 
on their part which took the case out of 
the rule in Bain v. Fothergilh (1). But this 
cannot apply in the present case where the 
defendant would, quite apart from the 
question whether he had or had not given 
to Dr. Billimoria a fresh lease of the pre- 
mises, not necessarily get vacant possession 
by August 1920, even although Dr. Billi- 
moria’s lease expired on March 1, 1920. I 
bear in mind the remark of the learned 
Judge that the same difficulties would not 
have confronted the plaintiffs, who could, 
he says, have alleged that they wanted the 
land for their own occupation or for build- 
ing operations. But they could hardly 
have alleged that they wanted it for their 
own occupation in view of the admission 
that they had bought it for a syndicate, and 
as regards building operation8,dt has to be 
shown under the Rent Act that the property 
is reasonably required for such operations. 
It is not by any means certain that the 
plaintiffs would have got an order for de- 
livery of possession by Dr. Billimoria, if 
he had contested the matter, within any 
specific period of time, and these peculiar 
difficulties can, I think, be fairly taken into 
consideration in regard to the question of 
damages. 

Another circumstance which I think may 
be taken into consideration in this case is 
the fact that this was a contract in Bombay, 
where conveyancing work and negotiations 
in regard to purchase and sale of property 
are carried on in a very similar manner to 
that followed in England. The House of 
Lords have laid down, for reasons connected 
with conveyancing difficulties, that the rule 
in Bain v. Fothergill (1) is aVeasonable one 
to apply in certain circumstances, and, 
therefore, in a case wffiere the plaintiff has 
no very outstanding circumstances to sup- 
port his claim to damages on a higher scale, 
the fact of the contract being made under 
conditions similar to those obtaining in 
England is, I think, a factor which can 
reasonably be taken into account. 

Then there is the further fact that the 
suit brought by Dr. Billimoria was com- 
promised, and that in the circumstances it 
is impossible to say with certainty that his 
claim was due to some conduct of the de- 
fendant which should enhance the damages 
otherwise awardable. It seems to me that, 
having regard to the special circumstances 
of the case, the difficulty which arose was 
not entirely due to defendant’s conduct, 
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but can also be reasonably ascribed to the 
difficulties of the kind that I have mention- 
ed, and that substantial justice is done by 
putting the parties back in the position 
from w'hich they originally started, that is 
to say, that the plaintiffs should merely re- 
cover their deposit and get their costs of 
investigating the title. 

I, therefore, agree with the decree pro* 
posed by my learned brother. 

K. s. n. Decree varied. 


RANGOON HIGH COURT. 

First Oivil Appeal No. 89 of 1924. 

April 27, 1925. 

Present : — Sir Sydney Robinson, Kt., 
Chief Justice, and Mr. Justice Maung Ba. 

CHINA AND another— Plaintiffs — 

APPEt.LANTS 

verms 

TE THOE SENO— Defendant — 
Respondent. 

Mistake of fact — Money paid, when can he recovered 
— Mistake between payer and third person, effect of 
Where money is paid under a mistake of fact 
intentionally, without reference to the truth or false- 
hood of the fact, the i)laintifF meaning to waive all 
enquiry into it, and that the person receiving shall 
have the money at all events, whether the fact be true 
or false, the latter is entitled to retain it, I’ut if it is 
paid under the impression of the truth of a fact which 
IS untrue, it may ordinarily be recovered back, 
however careless the party paying may have been in 
omitting to use due diligence to enquire into the fact. 
The mistake must, however, be one as between the 
person paying and the person receiving the money and 
as to some fact affecting the right of the payee to 
receive the money. |p. 234, col. 2; p. 235, col. 1.] 

Appeal against a decreo of this Court 
on the Original Side in Civil Regular 
No 610 of 1922. 

Mr. Clifton, for the Appellants. 

Mr. Young, for the Respondent. 

JUDGMENT.— The suit out of which 
this ap^pual arises is founded on money had 
and received to plaintiffs’ use In the 
plaint originally filed there was an allega- 
tion of negligence on the part of the de- 
fendant Bank. Defendant demanded the 
particulars of the alleged negligence. The 
plaintiff was unable to supply them, and 
the Court ordered that this paragraph be 
struck out, plaintiff reserving permission 
to file a plea of negligence if, after inspect- 
ing documents, he was in a position to do 
so. Eleven days later an amended plaint 
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was filed and all allegations of negligence 
were omitted. 

There is no dispute as to the facts. The 
plaintiff firm carries on business in Penang 
under the style of Ghee Seng & Co. They 
have a branch in Rangoon under the style 
of Ghee Seng Chan & Co. On the 16th 
July 1922, plaintiff firm in Penang received 
a telegram purporting to come from their 
Rangoon branch. It ran as follows : — 
“Rupees bought pay Mercantile five thou- 
sand. Advice follow letter Ghee Seng 
Chan.” On receipt of this telegram, plaixit- 
iff assumed it came from his Rangoon 
branch and went to the Mercantile Bank 
and, showing them the ' ’ . ’esired 

to pay in five thousand ■ ■ Y Bank 
declined to receive the money saying that 
they had had no instructions to do so. On 
the 18th of July, the Mercantile Bank 
received a telegram “Receive five thousand 
Ghee Seng & Oo.. China and Southern 
Bank.” Thereupon they informed plaintiff 
that they had now received advice and 
plaintiff paid them five thousand dollais. 
He was given a receipt in the ordinary 
printed form that the Bank uses, and, in 
that, it is stated “For the credit of China 
and Southern Bank, Rangoon.” It appears 
that one Gaw Keong Pho went to the 
defendant Bank and offered to sell them 
5,000 dollars. He told them that he was 
the travelling agent of Gee Seng & Co of 
Penang. They asked if he had a povver-of- 
attorney or any documents to prove this. 
He said he had not. They then enquired 
how he would pay them 5,00 j dollars and 
he said that Gee Seng & Co. would pay the 
Mercantile Bank. They then instructed the 
Mercantile Bank to receive the money. 
After receiving advice from the Mercantile 
Bank that the money had been paid in, 
they paid Gaw Keong Pho the equivalent 
in Rupees. Subsequently plaintiffs enquir- 
ed from their Rangoon branch and found 
that they had not sent this telegram. Gaw 
Keong Pho was searched for, but had, of 
course, disappeared. It is obvious that he 
committed a fraud upon the defendant 
Bank and upon the plaintiffs. 

The learned Judge in the Court below 
treated the case as being one raising the 
question as to which of two innocent parties 
was to suffer by this fraud. He held that 
plaintiffs had not done or omitted to do any- 
thing that they ought to have done which 
made the success of the fraud more easy, 
but that the defendant Bank had not 
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made enquiries and had so conduced to the 
fraud, and he, therefore, held that plaintiff 
was entitled to recover his money back and 
that the defendant Bank was bound to 
restore it. He further held that even apart 
from that the money was paid to the 
Mercantile Bank by the plaintiff for his 
own use, and that the defendant Bank had 
received that money on account of the 
plaintiff firm and, through no fault of the 
plaintiff, had paid it away wrongly to some- 
one else. 

The appeal has been argued before ua 
solely on the question as to whether this 
was money paid by mistake, and reliance is 
placed on the case of Kelly v. Salary (1;. 
In that case Parke, J., said : ‘Tf, indeed, the 
money isintentionally paid, without reference 
to the truth or falsehood of the fact, the 
plaintiff meaning to waive all inquiry into 
it, and that tlie person receiving shall have 
the money at all events, whether the fact 
be true or false, the latter is certainly 
entitled to retain it ; but if it is paid under 
the impression of the truth of a fact which 
is untrue, it may, generally speaking, be 
’ recovered back, however careless the party 
paying may have been, in omitting to use 
due diligence to inquire into the fact. In 
such a case the receiver was not entitled to 
it, nor intended to have it.” 

We were also referred to the dictum of 
Wiili.'iu s, J., in Townsend v. Crowdy (2) : 
“No doubt, at oue time the rule that money 
paid under a mistake of fact might be re- 
covered back, was subject to the limitation 
that it must be shown that the party seeking 
to recover it back had been guilty of no 
laches. But, since the case of Kelly v. Solari 
(1) ithas been established that it isnotenough 
that the party had the means of learning the 
truth if ho had chosen to make inquiry. 
The only limitition now is, that he must 
not waive all inquiry.” Now, it cannot be 
said in this case that plaintiff irYendeu lo 
waive all inquiry or intended that defend- 
ant Bank was to receive the money at all 
events, and, if the rule stopped there, plain t- 
iff would be entitled to a decision in his 
favour. However, there is a further fact to 
be weighed in deciding these cases, and that 
is, the mistake must be one as between 
the person paying and the person receiving 

(1) (1841) 9M.& W. 54; 11 L. J. Ex. 10; 6 Jur. 107; 
152 E R 24. 

(2) (1860) 8 0 B. (N s.) 477; 29 L. J. C. P. 300; 2 L. 
T. 537; 7 Jvr. (n. s.) 71; 141 R. 1?51; 1?5 R. R 740. 
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the money and as to some fact affecting the 
right of the payee to receive the money. ^ 
In Chambers v. Miller (3), this principle 
is dealt with by Erie, C. J. It was a case 
in which a person presented a cheque for 
payment at a Bank. The cashier paid the 
money but, while the plaintiff was counting 
the money, he discovered that their client's 
account was overdrawn and demanded the 
money back. On plaintiff's refusing, the 
money was taken forcibly from him and a 
suit was brought for assault and trespass for 
taking the money by force, and it was urged 
that plaintiff was entitled to recover it. 
Erie, C. J., said : “It is true that there was 
a mistake in cashing the cheque at all, but 
that was a mistake as between the defend- 
ants and their customer. As between the 
plaintiff and the defendants there was 
no mistake at all ; the plaintiff asked the 
defendants to cash the cheque, and they 
did so. But then the defendants say 
that l\v reason of this mistake they had 
a right to revoke the transaction ; but 
it is clear to me that the money having 
once passed, it is, notwithstanding a 
mistake of this kind, a perfectly good pay- 
ment and irrevocable. As to the case of 
Kelly V. iSolari (1) and others of that class 
which have been cited, there the money 
w^as paid to a party who had no right to it 
whatever, and the mistake was between the 
parties themselves as to the money being 
due Here the money w^as due, and as ^bet- 
ween the defendants and the plaintiff there 
was no manner of mistake whatsoever, and 
I am quite clear that, under these circum- 
stances, the defendants could never have 
recovered back the money,’’ 

Williams, J., in his judgment said : “It 
may be that, if he had been aware of all the 
facts of which he afterwards became aware 
he would not have paid the money, but you 
cannot recover back money because you 
have paid it in ignorance of some fact, which 
had you known it, would have influenced 
you not to pay it ; that fact being one with 
which the payee has nothing to do.” 

The fact in this case is the fact that the 
telegram received by plaintiff on the 16th 
of July was a false telegram and did not 
come from his Rangoon branch. Plaintiff 
was asked, “for what purpose did you pay 
the money in and his answer was, ‘T paid 
the money in because on the 16th I received 

(3) (1862) 32 L. J. C P. 30; 13 0. B. (n. s.) 12!>; 9 
Jur. (N. 8.) 626; 11 W. K. 233; 7 U T. 850, 134 K. R, 
479; 143 E. R. 50. 


a telegram saying, ‘Eupees bought by Gee 
Seng Chan’.” Again he was asked, "When 
you paid the money into the Mercantile 
Bank, did you give any instructions ?" 
And he replied, "No, because 1 paid it in, 
in accordance with the instructions I receiv- 
ed by telegram.” It is no doubt true lhat 
believing that this telegram came fjom 
his Rangoon branch he paid in the money 
believing that the equivalent in rupees 
would be paid to his Rangoon branch. But 
the mistake of fact, on which he relies, was 
not a mistake as between him and the defend- 
ant Bank who received the money. The 
defendant Bank had nothing whatever to do 
with the fact that that telegram was a false 
telegram. The Bank was merely conduct- 
ing an ordinary banking transaction with 
a stranger. All that they were concerned 
with was that they should get the dollars. 
They were told that plaiutiif would pay the 
money in ; tjiey instructed the Mercantile 
Bank to collect the money ; the plaintiff did 
pay the money in, and they thereupon 
carried through an ordinary bu3ines.s trans- 
action. Under these circumstances, the 
rule laid down in Kelly v. Solari (1) does 
not apply. The money was not had and 
received to the plaintiffs’ use and, in our 
opinion, the decision of the Court below 
was wrong, aud must be reversed. The 
appeal will be accepted and the plaintiffs’ 
suit dismissed with costs in both Courts. 

2. K. Appeal accepted. 


LAHORE HIGH COURT. 

Miscellaneous First Civil Appeal 
No. 1037 OF 1925. 

October 29, 192^. 

Present: — Mr. Justice Addison. 

The Firm JAI SINGH-DIYAL SINGH 
THROUGH DIYAL SINGH and the Firm 
JWALA DAS- ASA NAND through 
JAWALA DASS — Creditors — 
Appellants 
versus 

NARMAL DAS, Debtor-Insolvent; Ths 
B'ikm ram LAL-CHAMAN das through 
RAM LAL, Creditor and RAM LAL 
KHANNA — Reobivbr — Respondents 
Provincial Insolvency Act (V of 1930), s$. H, ^3, 73 
— Ad judication —Period for applying for discharge not 
specified— Subsequent addition without notice to paities, 
whether operative — Failure to apply for discharge — 
Annulment of adjudication — Appeal by creditors, 
whether maintainable — Persons aggrieved. 
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Where a person is adjndieated an insolvent at the 
instance of his creditors, and the order of adjiidkation 
is subsequently annuliod under s. 43 of the Provincial 
Insolvency Aci, the creditors are the aggrieved parties 
and an appeal against the order annulling the 
adjudication is maintainable at the instance of the 
creditors [p. <^36, col 2 J 

Where an order of adjudication did not fix a 
period within which the insolvent was to apply for his 
discharge but an addition was subsequently made to 
the order behind the back of the parties fixing such 
period 

Held, (1) that the subsequent addition could not be 
treated as a part of the order of adjudication and was, 
therefore, inoperative, [ibid] 

(2 j that no time having been fixed in the order of 
■i 'idici:'' ■' within which the insolvent was to apply 
for ins discnargc, s. 13 of the Provincial Insolvency 
Act had no application to the case, and the order of 
adjudication could not, therefore, be annulled for 
failure of the insolvent to apply for his discharge 
within the period specified in the subsequent addition 
to the order of adjudication, [ibid.] 

A wrong order becomes final unless set aside in 
accordance with law (p 237, col. 1 ] 

Miscellaneous first appeal from an order 
of the District Judge, Jhang.at Sargoda, 
dated the 23rd February 1925. 

Dr. Nand Lai, for the Appellants. 

Lala Ram Chand Manchanda, for the 
Respondents. 

JUDGMENT* — Certain creditors ap- 
plied to have Narmal Das adjudicated an 
insolvent and this was done by the District 
Judge of Jhang on 8th January 1923. At 
the foot of the order on the English record 
there is an addition signed by the District 
Judge but not dated to the effect that 
Narmal Das should apply within two years 
for his discharge. I have consulted the 
vernacular record, however, and it is only a 
translation of the order proper and not 
of the undated addition. Proceedings went 
on before the District Judge and certain 
objections were urged before him. In the 
middle of these objections without notice to 
any one on the subject the District J udge who 
had succeeded the first District Judge 
noticed that the two years had expired in 
January 1925 and he therefore, passed an 
order annulling the adjudication as Narmal 
Das had not applied for his discharge with- 
in two years. This order is dated the 23rd 
February 1925, and it was further ordered 
that the Receiver should distribute the 
money in his hands amongst those credit- 
ors who had proved their debts and re- 
turn the rest of the insolvent’s property 
to him. Against this order two creditors 
have appealed. 

A preliminary objection was taken that no 
appeal lay at the instance of the creditors 
as the property of the insolvent had vested 


in the Receiver and that he, therefore, was 
the only person aggrieved by the order 
annulling the adjudication especially as the 
ordinary rights of the creditors revived by 
the order of annulment. Narmal Das, how- 
ever, w^as adjudicated an insolvent at the 
instance of the creditors and they are ob- 
viously the aggrieved parties. For this 
reason alone the creditors have a right of 
appeal. In this view of the case it is not 
necessary to decide whether a creditor 
must be an aggrieved party before he has 
the right of appeal as to which different 
views seem to have been taken by this 
High Court and the Allahabad High Court: 
vide Ishar Das v. Ladha Ram (l) and'Shihri 
Prasad v. Ali (2), 1 overrule the pre- 
liminary objection. 

In the appeal it was argued that it is clear 
from two records that the addendum at the 
foot of the signed and dated order was 
not written at the time the order was made. 
It seems to me that this view must prevail. 
It is true that it is laid down in s. 114 of the 
Evidence Act that the Court may 'presume 
that judicial and official acts have been regu- 
larly performed, but it is clear from a com- 
parison of the two records that the adden- 
dum was not written when the order of 
adjudication w^as made. It is not clear when 
it was added. This may have been the 
next day or a w^eek later or at any other 
subsequent time. But in any case it cannot 
be held to be a part of the order as no pro- 
per steps were ever taken by the Judge to 
review it after notice to the parties. It fol- 
lows that this addendum cannot be con- 
sidered and that no lime was stated in 
the order within which the insolvent had 
to applj’^ for his dischaige although such 
time should have been stated. 

As no such time was stated the order 
under appeal cannot be sustained. Of course, 
it would still be possible for the debtor to ap- 
ply for his discharge under s. 41 of the Act 
which provides that he piay apply at any 
time after the order of adjudication and 
shall apply within the period specified by 
the Court. Further, as he was never direct- 
ed by the order to apply within two years 
s. 43 of the Act does not apply and the ad- 
judication cannot be annulled for the reason 
given. 

It was contended on behalf of the res- 
pondent insolvent that as a time was not 

(1) 62 Ind Cas. ^)24. 

(2) 63 Ind. Cas. 601; 19 A. L. J. 862; 3 B. PB. R, 
(A.) 195; 44 A. 71; (1^22) A. I. R. (A.) 496, 
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fixed within which he was to apply for his 
discharge as ordered by s. I2i7 of the Act the 
order was defective, and it must be held 
that he was not adjudicated an insolvent in 
accordance with law. This consequence, 
however, does not follow. A wrong order 
when passed becomes final unless set aside 
in accordance with law. 

No other point was argued before me. For 
the reasons given I accept the appeal and set 
aside the order of the District Judge under 
appeal. He Is directed to proceed with the 
insolvency proceedings according to law. 
There will be no costs of this appeal as the 
insolvent does not seem to be to blame for 
what has happened. 

z. K. Appeal accepted. 


OUDH CHIEF COURT. 

First Civil Appeal No. 67 op 1924. 
December 4, 1925. 

Present: — Mr. Justice Hasan aind 
Mr. Justice Raza. 

BALDEO 81NGH and others— 
Plaintiffs— Appellants 
versus 

Musammat GULAB and others— 
Defbn dants— Respon dhnts. 

Willy execution of — Undue influence — Burden of 
yroof Surrounding circtimstances—P^ArdsLimshm lady 
--Probabilities of case 

If a person impugns a Will on the ground that it 
was obtained b}’’ the exercise of undue influence, 
excessive persuasion or moral coercion, it lies upon 
him to establish it. [p. 238, coi. 2.J 

A man may act foolishly and even heartlessly if 
he acts with full comprehension of what he is doing, 
the Court will not interfeie with the exercise of 
his volition. In such cases the decision of the Couit 
must rest not upon suspicion, but upon legal groundb, 
established by legal testimony. [ibid,\ 

Sreemanchunder Dey v. Gopaul Chiinder Chucker- 
hutUjy 11 M I A. 28 at p. 41; 7 W R. P. C. 10; 1 Sutli. 
P. C. J. 651, 2 Sar. P. 0. J. 215, 20 E. R. 11, referred to. 

A Will executed by a pardanashin lady in plain 
language, in lieu of services rendered by devisee, and 
otherwise natural and consistent with the probabilities 
of the case, must be upheld. | p 240, col 1 ] 

Appeal decree of the Subordi- 
nate Judg-. .* dated the 5rd July 

1924. 

Messrs. Hyder Husain and Kanhaiya Lai, 
for the Appellants. 

Messrs. A. P. Sen, H. K. Ghosh, C. N. 
Ilarkauli and Sidh Prasad, for Respondent 

No. 1. 

JUDGMENT.— This is the plaintiffs’ 
appeal from the decree of the Subordinate 
Judge of ^itapur dated the 3rd July 1924. 
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The suit out of which this appeal arises 
and which has been dismissed by the 
Court below relates to certain zeviindu) i 
shares in villages mentioned in list B attach- 
ed to the plaint. The plaintiffs claim the 
recovery of possession of 2/11 share in 
that property. This property originally 
belonged to one Ganga Bakhsh Singh. 
Ganga Bakhsh Sindh died childless and 
on his death the estate devolved on his 
widow, Musammat Bindra, who entered 
into the possession of the estate after hav- 
ing obtained mutation of names in place 
of her husband from the Revenue Courts. 
Musammat Bindra died, as is proved by 
the evidence in the record, on or about the 
30th of March 1917. The plaintiffs’ case is 
that on her death the reversion opened to 
one Mannu Singh, now deceased, husband 
of Musammat Ram Kunwar, plaintiff No. 4 
and on Sumer Singh, plaintiff No. 3, to 
the extent of 2/llth share in that estate. 
Munnu Singli executed a deed of gift in 
respect of half of his 1/llth share on the 
22nd November 1921 in favour of Baldeo 
Singh son of Bahadur Singh plaintiff No. 1 
^nd Sumer Singh executed another deed 
of gift on the 4 th of March 1921 in favour 
of Baldeo Singh son of Kunwar Singh, 
plaintiff No. 2 in respect of one- half of his 
1/llth share. The chief contesting defend- 
ant to the suit is Musammat Gulaba, now 
respondent in this appeal. The case set 
forth in the plaint was that Musammat 
Gulaba was in unlawful possession of the 
estate in suit. The title to that estate was 
claimed by the plaintiffs under the rules 
of inheritance of the Law of Mitakshara. 

The defence to this suit was that Musam- 
mat Bindra entered into the possession of 
her husband’s estate not as a Hindu widovv 
with limited interest but under a custom 
governing the succession to the estate of 
Ganga Bakhsh Singh and under that 
custom she had absolute proprietary rights 
in the inheritance which devolved upon 
her from her husband Ganga Bakhsh, that 
in the exercise of her proprietary powers 
Musammat Bindra made a Will in favour 
of Musammat Gulaba on the 25th of Feb- 
ruary 1917 in respect of the entire estate 
which had devolved on Musammat Bindra 
by right of succession from her husband 
and that by the terms of that Will Musam- 
mat Gulaba acquired absolute proprietary 
interest in the property in suit. 

The Trial Court has found that the 
custom under which Musammat Bindrar 
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acquired full proprietary rights in the estate 
of her husband was proved. It has also 
found that the Will of the 25th of February 
1917 said to have been executed by Musam- 
mat Bindra in favour of Musammat Gulaba 
was also proved. 

In the memorandum of appeal filed in 
this Court both these findings of the Trial 
Court were impugned. At the hearing of 
the appeal, however, the learned Counsel 
for the appellants expressly accepted the 
correctness of the finding as to the custom. 
The arguments were consequently limited 
to the question of the genuineness and 
validity of the Will of the 25th February 
1917. 

The attack on the Will was made on the 
following lines. Mnsa7nmat Bindra was a 
pardaiiashin lady of an advanced age of 
70 or 75 years. There was no motive for 
a Will of the nature now propounded by 
the defendant ; the Will has the effect of 
ignoring the claims of natural heirs both 
of her own estate and of the estate of her 
husband. The testator was surrounded by 
Musammat Gulaba, her daughters and her 
son-in-law Pirthipal Singh. No relations 
either of Musammat Bindra or of her hus- 
band Qanga Bakhsh Singh were consulted 
in the matter of the Will, 'i'he attesting 
witnesses and the scribe were all strangers; 
Musammat Bindra had been ill and was 
about the time of the execution of the pro- 
pounded Will attacked with paralysis 
which had made her speechless and more 
or less devoid of her senses. 

These lines of attack we .have carefully 
examined with reference to the evidence on 
the record and find that each one of 
them is amply and conclusively replied by 
the merits of the case. All along the 
nrg'H' addressed tons on the side of 
the appellants we could never reach to a 
certainty as to whether the arguments 
were intended to attack the genuineness of 
the Will of the 25th February 1917 or whe- 
ther they were intended to establish the 
case that the Will was the result of the exer- 
cise of undue influence on the part of the 
attesting witnesses, Pirthipal Singh, 
Musammat Gulaba and other persons sur- 
rounding the testator Musammat Bindra. 
In this estate of the arguments we think 
it advisable to deal with this matter in 
both aspects. 

The law on the subject is perfectly clear. 
In delivering the judgment of their Lord- 
sl^ips of the Privy Council in tL^e case of 


Motibai Hormusjee Kancja v. Jamsetjee Hor^ 
musjee Kanga (1) Mr. Ameer Ali made the 
following observations: — “In this connec- 
tion it may be useful to refer to the ob- 
servations of Lord Westbury in the case of 
Sreemanchunder Dey v. Gopaulchvnder 
Chuckei'hutty (2) ‘ in matters of this descrip- 
tion ’ (he was dealing with a charge of 
fraud in connection with a sale in execu- 
tion of a decree) ‘it is essential to take care 
that the decision of the Court rests not 
upon suspicion, but upon legal grounds, 
established by legal ‘ testimony.’ It is quite 
clear that the onus of establishing capa- 
city lay on the petitioner. It is also 
clear that if the caveator impugned the 
Will on the ground that it was obtained by 
the exercise of undue •influence, excessive 
persuasion or moral coercion, it lay upon 

him to establish that A man may 

act foolishly and even heartlessly; if he 
acts with full comprehension of what he is 
doing, the Court will not interfere with the 
exercise^ of his volition.” 

The Will in question was written by Ram 
Dayal. He has given evidence in the case 
and deposes to circumstances in which he 
came to write this particular Will. Rain 
Dayal was admittedly in the service of 
Pirthipal Singh since the year 1916, This 
Pirthipal Singh, as we have already said, 
is one of the sons-in-law of Musammat 
Gulaba. It seems to us to be perfectly 
natural and consistent with the probabili- 
ties of the case that Ram Dayal should be 
at the house of Musammat Bindi*a where 
Pirthipal Singh himself was staying at 
the time when the Will was executed. Ram 
Dayal’s testimony is that he wrote out this 
Will at the desire of Musammat Bindra and 
that Musammat Bindra affixed her thumb 
mark on the Will. The next witness in sup- 
port of the execution of the Will of the 25th 
of February 1917 is Thakur Madho Singh. 
He has attested the Will in question and 
his evidence is that he was sent for from 
his house by Musammat Bindra. Madho 
Singh is a gentleman of position and res- 
pectability. Ganga Bakhsh Singh was his 
maternal uncle. During his childhood he 
lived for the most part of the time at Ganga 
Bakhsh’s house. He swears to his own 


(1) 80 Ind. Cas. 777; 22 A. L. J. 98; (1924) A. I. R. 
(P. C.) 28, ('1924) M W. N. 173; 34 M. L. T. 4; 19 L. W. 
437; 26 Bom. L. R. 579; 29 C. W. N. 45; L. R. 5. A. 
(P. C.) 165 (P. 0.). 

(2) 11 M. I. A. 28 at p. 44; 7 W, R. P. 0. 10; 1 Sulh, 
P, 0. J, 651; 2 Sar. P. 0, J, 215; 20 JS. R. U, 
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signature as an attesting witness and also 
to the thumb mark made by the testator 
Musammat Bindra on the Will in question. 
The^ next witness is Tliakur Sardar Singh. 
He is also a relation. He says that the 
daughter of ^the brother of the widow of 
n*.:./! B ’.hsh was married to his brother 
I). ■ He was sent for by the Thakii- 

rain, that is Musammat Bindra. He saw 
the execution of the Will and in token of 
it he attested it. He also swears to the 
thumb impression on the Will as that of 
Musammat Bindra. Then comes Thakur 
Ratan Singh. He also gives evidence in 
support of the Will. He is also an attest- 
ing witness to it, is a zemindar paying 
Rs. 600 revenue and is a relation of the 
family of Ganga Bakhsh Singh. Ganga 
Bakhsh Singh’s grandfather was Mardan 
Singh and Mardan Singh’s ■; : ' - was 

married to the grandfather oi KaLun k'^ingh, 
the witness. He was also sent for by Musam- 
mat Bindra and at her desire attested the 
Will and swears also to the thumb mark of 
Musammat Bindra. Finally we have the evi- 
dence of one Veshunu Dass Mahant of 
Husainpur who was ing a- a jmjari at the 
thakurdwara founded by Ganga Bakhsh 
Singh. He was also sent for by the lady, saw 
the execution of the Will and affixed his own 
signature to it as an attesting witness. He 
also saw the Thakurain making her thumb 
impression of this Will. These witnesses, 
one and all, fully, in our judgment, prove 
the execution of the Will propounded by 
the defendant by Musammat Gulaba. There 
can, therefore, be no doubt that the docu- 
ment before us is the Will which Musam- 
mat Bindra executed. 

We fully realise the importance of the 
fact that Musammat Bindra was a parda- 
nashin lady. We also realise that she was 
a woman of advanced age. We think, 
therefore, in view of these circumstances, 
our duty is to see that the physical act of 
the execution of this Will by Musammat 
Bindra accompanied her mind and desire 
in the matter. The testimony of the wit- 
nesses to which we have referred in the 
preceding paragraph of this judgment is 
positive on the fact that the Thakurain was 
‘quite alright’ when the Will was executed 
and she was in possession of her senses. 
Every one of these witnesses says that the 
desire to execute the Will in question arose 
with the Thakurain lierselE and she com- 
municated her desire in the presence of 
the witnesses to Ram Dayal with a request 
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that he might prepare a Will of the nature 
she wanted. Ram Dayal accordingly made 
a draft. This draft after having been 
prepared was read out to the lady and 
the witnesses unanimously emphasise the 
fact that it was also explained to her. The 
evidence does not stop here. A fair copy 
was then made and this copy, which is 
the original Ex. A-1 before us, was again 
read and explained to the lady and that in 
token of her consent she said it was ‘quite 
alright ’ To use the language of Mr. Ameer 
Ali in tlie case already referred to 

“ It is to be remarked that the Will 
itself is simple and short, and not re- 
quiring any great mental strain on 
the part of a sick man to grasp its 
meaning” We should not be understood 
to mean that Musavimat Bindra was sick 
in any sense of the word at the time of the 
execution of this Will. To the question of 
her alleged illness we will address ourselves 
later. The Will before us recites the motive 
for the making of it and then gives all 
the property of the teatator to the devisee 
Musammat Gulaba. There is no more in 
this Will. The words used are of the sim- 
plest nature. The idea is most rudimentary. 
Taking into consideration, therefore, the 
simple nature of the Will, the evidence as 
to the fact that the lady was in the posses- 
sion of her mental faculties, that she was 
“quite alright.” that the draft and the fair 
copy were both read and explained to the 
lady and that the Will before us expresses 
her testamentary intentions we have no 
hesitation in holding that the lady execut- 
ed the document in question intelligently 
and with a complete comprehension of its 
contents and effects. 

There is no evidence on the side ol those 
who impeach this Will as to the exercise of 
any undue influence by anybody in the 
matter of the execution of this Will, In the 
course o[ e arguments reliance was placed 
on some of the circumstances to which we 
have made reference at the outset of this 
judgment in support of the case of undue 
influence. .Now what are the facts? Musam- 
mat Gulaba is the widow of Thakur Sheo 
Singh. Thakur Sheo Singh was the younger 
brother of Thakur Ganga Bakhsh Singh. The 
testimony of the witnesses to which we have 
referred already is clear, reliable and unani- 
mous on the point that Musammat Bindra 
and Musammat Gulaba lived all along 
jointly and were on good terms with each 
other. Mimmmat Gulaba was about 12 years 
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younger than Musammat Bindra. The former 
served the latter in her widowhood gave her 
comfort and above all gave her the joy of 
companionship. Ganga Bakhsh Singh as 
we know had no child at all. Sheo Singh 
had four daughters. These daughters grew 
up ill the house and must naturally have 
been the object of love and aifection to the 
old lady Musammat Bindra. Indeed the 
motive impelling the execution of the Will 
in question is set forth in clear, simple and 
rTr-:; i\ ]u\)^ in the Will itself and that 
s! iii-- \\ ,.1 v.as being made in recogni- 
tion of the long services v/hich Musammat 
Gulaba had rendered to the testator Mu- 
sammat Bindra. The other side of the 
picture is, ,i vv-'-lI -i: to the same evidence, 
that Musammat Bindra was not on good 
terms with the collaterals of her husband. 
Indeed the evidence leaves no room for 
doubt on the question that there was never 
love lost between Musammat Bindra and 
the collaterals of her husband. There were 
occasions w^hen points of actual quarrel 
were reached but apart from that the entire 
body of these collaterals, which were large 
in number, stood on the footing of absolute 
strangers to the lady. In this state of things 
it was but natural that Musammat Bindra 
should desire to leave her property to one 
who was nearest and dearest to her. The 
Will is, therefore, in our judgment wholly 
natural The defendants' case that the idea 
of making the Will of the nature which the 
Thakuraiii eventually made originated with 
the Thakurain herself is supported by the 
defendants' witness Thakur Anrudh Singh, a 
man of a very respectable position. We desire 
to quote a portion of his evidence. ‘1 went 
many times to the widow of Thakur Oanga 
Bakhsh Singh and the widow of Sheo Singh. 
They used to treat me with great considera- 
tion. The two w^omen used to live in one 
house. They had their business and mess 

joint. They were on very cordial terms 

When I had advised her not to make the 
endowment and to let the property go to 
the reversioners she had told that she would 
not let them take the property but she 
would make the transfer to her deorani." 
By the expression deorani was admittedly 
meant the widow of Sheo Singh, that is, 
Musammat Gulaba. This intention on the 
part of Musammat Bindra came into birth 
80 long ago as 15 or 16 years preceding the 
date of the evidence of Thakur Anrudh 
Singh. A very commonly prevailing super- 
stition intervened and the intentiott came 
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to be embodied in the document before us 
long after. 

The evidence as to the Thakurain's illness 
produced on the side of the propounders of 
the Will is, in our judgment, equally clear 
and reliable. Indeed it is supported in 
a measure by the evidence produced on 
the side of the appellants. Besides the evi- 
dence of the attesting witnesses and the 
scribe, Anant Ram states that he practised 
as a physician and that about six years ago 
he treated the Thakurain and Ganga Bakhsh 
Singh. She had fever for three days and 
then she was attacked by paralysis. She 
died four days after the attack. Before 
the attack of paralysis she was in her 
perfect senses. The attack of paralysis came 
on while she was in fever. The appellants' 
witness Badri admits in his cross-examina- 
tion that Musammat Bindra was treated 
by Anant Ram amongst others. To the same 
effect is the evidence of the plaintiffs' witness 
Sardar Singh. He said in cross-examination 
that Anant Ram Vaidya had seen the lady 
twice when she was ill. It is quite clear, 
therefore, that the lady had an attack of 
paralysis only three or four days before her 
death. The Will as v-ve have found was execut- 
ed on the 25th of February ilii? and accord- 
ing to the evidence of defendants’ witness 
Ram Dayal, Musammat Bindra lived for a 
month or one and a half month after the exe- 
cution of the Will and she wasin good health 
up till three or seven days before her death. 
A some what clear idea is obtained of the 
precise period of Mummmat Bindra's death 
trom the evidence of Sardar Singh, D. W. No, 
5. He says that he saw Musammat Bindra on 
theday following tlie attack of paralysis and 
it was the sixth or seventh day of the latter 
part of the month of Chait, She died the 
third day of the attack of paralysis and on 
the morning following the last visit of the 
witness to her. According to this evidence 
Musammat Bindra died on or about the 
30th of March 1917. The result is that in 
agreement with the findings of the Court 
below we hold that the Will of the 25th 
February 1917 was executed by Musammat 
Bindra intelligently and with a sound dis- 
posing mind. 

The appeal, therefore, fails and is dismiss- 
ed with costs. 

N. H. Appeal dismissed. 


BALD^O SINGH V, GULa^. 



[9^L 0.19^J 

LAHORE HIGH COURT. 

Second Civil Appeal No. 1047 op 1925. 

July 24, 1925. 

Present: — Mr. Justice Martineau. 

ASA N AND— Plaintiff — Appellant 
versus 

MAHMUD AND OTHERS — Defendants 
— Respondents. 

Punjab Pre-emption Act (I of 19 LS), s. 16 (fourthly) 
— Common entrance from street—Permissive user of 
compound^ ibhethtr entrance- -Practice and pleadings— 
Appeal— Case, whether can he decided on plea not 
raised in pleadings. 

Plaintiff sued for possession of a house by right of 
|):ev!.!;ti' « ii !he ground that his house adjoined 

ih: !: 'i!-(‘ !i -ill! and had a common entrance with it 
from the street. The vendee whose house was also 
contiguous to the house in suit, denied that the plaint- 
iff had a superior right and pleaded that he had a 
right of way through the compound of the liouse in suit. 
It was found that the vendee was not a joint owner 
of the compound in which the plaintiff's house and the 
house in suit were situated, and that he had no right 
of way over the compound as his use of it had only 
been permissive. The lower Appellate Court, howevei, 
dismissed the plaintiff’s suit on the ground that the 
defendant’s house as well as the plaintiff s had a com- 
mon entrance with the house in suit from the street 
and that^ therefore, they had equal rights of pre- 
emption 

Held, (1) that the lower Appellate Court was wrong 
in dismissing the plaintiff’s suit on a ground which 
had not been raised by the defendant in his pleadings, 

(2) that, in any case, on the findings rt could not be 
said that the defendant’s house had an entrance 
through the compound in which the plaintiff’s house 
and the house in suit were situated ; 

(3) that, therefore, the plaintiff's suit must succeed. 

Second appeal from a decree of the Dis- 

1 rlr! J , De: ; Ghazi Khan, dated the 26th 
fluu ias v 1925, reversing that of the Sub- 
ordinate Judge, Fourth Class, Dera Ghazi 
Khan, dated the 7th December 1924. 

Mr. M. L. Puri, for the Appellant. 

A. Ghani, for the Respondents. 

JUDGMENT.— The plaintiff sued for 
possession of, a house by right of pre- 
emption, on the ground that his house ad- 
joined the house in suit and had a common 
entrance with it from the street. The con- 
testing defendant, whose house was also 
(‘wLiiig j ir I • the house in suit, denied that 
the plaintiff had a superior right and plead- 
ed that he had a right of way through the 
compound of the house in suit. 

-.The Subordinate Judge gave the plaintiff 
a decree, finding that his house and the 
houee in suit had a comrpon entrance from 
the street and that the plaintiff hiaxi, there- 
fore,, a superior claim under the 4th clause 
pfiS.nljB^ of the Pre-einptioh Act, but the 
piatriot Judge hap reversed the* decree^ and 
diemieeed th© suit, finding that the defend- 
SAt's' aa . well as hae 
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a common entrance with the house in 
suit from the street, and that, therefore, 
the parties have equal rights. The plaintiff 
has filed a second appeal. 

The defendant did not plead either in 
the Trial Court or in his grounds of appeal 
in the lower Appellate Court that his house 
and the house in suit had a common en- 
trance, and the lower Appellate Court was 
wrong in deciding the case on a point 
which had not been raised. Moreover the 
defendant is not a joint owner of the com- 
pound in which the plaintiff’s house and 
the house in suit are, and the District 
Judge has found as a fact, that he has no 
right of way over the compound as his use 
of it has been only permissive. There is, 
therefore, no entrance to the defendant’s 
house through that compound. 

It is contended for the defendant that the 
plaintiff’s house and the house in suit have 
not got a common entrance, but the Trial 
Couit’s finding on the point was not con- 
tested in the lower Appellate Court. 

I accept the appeal, reverse the lower 
Appellate Court’s decree, and restore the 
decree of the Trial Court. The respondent 
Mahmud will pay the appellant’s costs 
throughout. 

z. K. Appeal accepted. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal No. 323 of 1924. 

August 8, 1925. 

Present: — Mr. Findlay, Officiating J. C. 

SAD ASHEO— Plaintj ff— Appellant 
versus 

KARIM— Defendant— Respondent. 

Civil Pr(k e dure Code {Act V of WOS), s 1/7,0, XXXI I, 
r. S— Execution proceedings— Guardian ad litem— 
No fom, L rl ,r ■* // , f ' p,, j f ,/ . / iq suppoH 
minor's rjij 'ru /. 

Application to release minors property from attachment, 
dismissal of — Declarator^ suit by minor, whether main^ 
tainable. 

^ 'I’he niere fib^enoe of a f^»rinal order of the appoint- 
ment of a person 03 ih-i guaidihn ad Zitem of a minor 
is ii6 grpuhd fbr' lu-ldni^ liiai the minor was not 
representied at all in the feuit. [p. 243, col. I.J 

The. negli^nc© ©f 'a guordiah to support the case of 
a ■!..;! ■, . 'll, ,'4 Si'*'-, ■ a:., .b ug to shotv that he 

■: 'a i.: u ^ the minor to avoid 

the operation of the decree passed therein, [p. 244 
col in ' . <- 
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The mere omission of a guardian to appear in a suit 
or execution proceedings does not necessarily amount 
to gross negligence on the part of the giiardian. 
[p. 244, col. 2.J 

A suit by a person for a declaration that an order 
dismissing an application tiled by his guardian to 
release his share of the property attached in execution 
as he was discharged by the decree is null and void, 
because his guardian was grossly negligent in protect- 
ing Jiis interests in execution proceedings, is m reality 
a suit to set aside the auction-sale held subsequent to 
the dismissal of the application and is barred under 
8 47 of the 0 P. 0. [p. 245, col. 1 ] 

Appeal against a decree of the Additional 
District Judge, Nagpur, dated the 23rd 
April 1924, in Civil Appeal No. 9 of 1924. 

Messrs. M. 72. Bobde and M, D. Khandekar^ 
for the Appellant. 

Mr. C. B. Parakh, for the Respondent. 

JUDGMENT.— The plaintiff Sadasheo 
brought the connected suit against the de- 
fendant-respondent Karim in the Court of 
the Second Class Subordinate Judge No. 2, 
Nagpur, under the following circumstances. 
The defendant had sued the plaintiff and 
his brother Balaji in the Court of the Small 
Causes, Nagpur, and obtained a decree for 
Rs. 969-1-9. The claim against the plaintiff 
was dismissed on the ground that he was 
no party to the contract on which the suit 
was based. In execution of the decree Karim 
attached a house and a shop which were 
the joint property of Balaji and the plaintiff. 
At this time the plaintiff was a minor and 
some four applications on his behalf were 
presented by Balaji for release of the plaint- 
iff’s share in the properties attached. The 
first of these applications was dismissed in 
default on 2yth September 1914: cf. Ex. 
P-4. The second such application was dis- 
missed for want of prosecution, as the 
objector had failed to pay process- fees: c/. 
Ex. P-6, dated 4th December 1914. The 
third application was presented after 
the attached property had been sold and 
purchased by the defendant, and was dis- 
missed as not lying on 26th February 1915: 
c/. Ex. P-9. TJie fourth application was 
similarly dismissed on 30th July 1915: cf, 
Exs. P-10 and P-12. In the case of the 
latter application a detailed order was 
passed, recounting the previous history of 
the plaintiff's attempt to upset the sale, and 
the merits of the case were considered to 
some extent. Still, a fifth application was 
made under O. XXI, r. 10, C. P. C., by the 
plaintiff's sister Musammat Saraswali Bai 
on his behalf: cf. Ex. P-14, and it was 
dismissed on 27th August 1915 on the 
|[rQund that Sadasheo could not ceme jin 
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as a stranger under the provision of law 
quoted. It is these orders which the present 
plaintiff is attempting to upset in the pre- 
sent case. In para. 12 of the plaint he 
asks that these orders should be set aside 
and that a declaratoiy decree should issue 
to the effect that they are null and void 
against him. 

The plaintiff's next attempt to attack the 
sale was by means of a declaratory suit 
to the effect that he was the owner of the 
half share in the property sold. This suit 
failed both in the first Court and in the 
Court of the District Judge on appeal. On 
second appeal to this Court permission was 
given to him to withdraw the suit with 
liberty to bring a fresh one. Prior, how- 
ever, to the withdrawal, the plaintiff had 
once more filed an application in the Exe- 
cuting Court under s. 47, C. P. C., the 
basis therefor being that he had attained 
majority in 1917, that the applications 
presented on his behalf were dismissed in 
default or otherwise, and that the execution 
proceedings under s. 47, C. P. C., should be 
re-opened. This application also failed and 
the connected appeal was also dismissed. 

The various pleas raised on behalf of the 
defendant are sufficiently clear from the 
judgments of the two lower Courts. The 
Subordinate Judge dismissed the plaintiff's 
suit on the ground that the suit should 
have been filed within one year from the 
date of his attaining majority pn 28th 
September 1917, Art. 11 of the First Sche- 
dule of the Limitation Act being consider- 
ed to apply. The Subordinate Judge also 
held that on the merits in the execution 
proceedings the plaintiff would have had a 
good case and that the failure of the various 
applications was due to gross negligence 
on the part of his brother or sister who 
represented him. 

The Additional District J udge dismissed 
the appeal mainly on the ground that 
limitation was governed not by Art. 11 but 
by Art. 12, First Schedule of the Limitation 
Act. The lower Appellate Court upheld 
the findings of the Subordinate Judge as 
to the property being ancestral and it also 
held that there had been gross negligence 
on the part of the plaintiff's guardian. The 
Additional District Judge further held that 
in any event the case was not one where in 
the exercise of his judicial discretion he 
should grant a declaratory decree. In bis 
opinion the plaintiff could not recover 
ppesession frpm the execution purchase- 
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except by setting aside the sale within 
the period allowed by Art. I'S of the Limita- 
tion Act, for which suit ought to have been 
brought within a year from the date of the 
plaintiff attaining majority Prom thi^ 
point of view also the lower Appellate Court 
held that the plaintiff was not entitled to 
the relief claimed and in this connection 
also he relied on the decision in Abdul 
Karim v. Islamunnissa Bibi (1). The 
plaintiff’s appeal was accordingly dismissed 
and he has now come up to this Court on 
second appeal. 

It has been strongly urged before me that 
the present suit is not one for setting aside 
the execution sale. Reference has been 
made to the futile attempt made by the 
plaintiff in 1920 to enable the proceedings 
under s. 47, C, P, 0., being reopened afresh 
and it has been urged that the real object 
of this suit was to have set aside the five 
orders, already specified, which were then 
held to be standing against the plaintiff 
and to bar his right to any relief. As 
regards the application (Ex. P-14) it has 
been urged that Musammat Saraswati Bai 
was not the plaintiff's guardian ad litem: 
of. Kisni v. Chulaji Tcli (2) while as 
regards the previous four applications, in 
which the plaintiff was represented by his 
brother, it was urged that Balaji had never 
been appointed as guardian ad litem form- 
ally by the Court. Reliance has been 
placed in this connection on the decision ui 
Hanuman Prasad v. Muhammad Ishaq (3). 
The incidents of that case were, however, 
very different. Therein it was held {cf. page 
140* thereof) that the uncle not only did 
not effectively defend the interests of the 
plaintiff, but had acted dishonestly and im- 
properly in bringing in his nephew into a 
suit with which he had no concern what- 
ever, and had entirely neglected his duty 
towards his nephew. The mere want of a 
formal order appointing Balaji as the 
plaintiff’s guardian ad litem in the previous 
procetsdinga is no reason per se for holding 
that he was not represented at all: cf. 
Walian v. BarCm Behari Pershad Siugh (4). 

It has been urged, however, that in any 
event the findings of both the lower Courts 
that there had been gross negligence on 
the part of the plaintiff’s guardian Balaji, 

(1) 34 Ind. Cas. 231; 38 A. 339; 14 A. L. J. 401. 

(2) 1 N. L. R. 128. 

(3 28 A. 137; A. W. N. (1905) 229; 2 A. L. J, 615, 

U) 30 0. 1021; 30 I. A. 182, 7 0. W. N. 774; 5 Bom. 

L. R. 822; 8 Sar. P. C. J. 512 (P. QQ. 

of 28 A» 


assuming him to be such, was sufficient to 
justify the conclusion that the plaintiff had 
not, as a matter of fact, been represented 
in the execution proceedings. The decision 
in Rashid un~Nissa v. Muham,mad Ismail 
Khan (5) is not peculiarly apposite in this 
connection. In that suit the minor had been 
represented by a married woman, her 
wsister, who was not the natural and proper 
guardian. Here Balaji was the natural and 
proper guardian, whereas in the case quoted 
the person who acted as guardian was 
expressly disqualified under law from so 
acting. The decision of their Lordships of 
the Privy Council iaPartab Singh y,Bhahuti 
Singh ((]) is even more inapposite. There 
it was found that the so called guardian had 
been introduced in the amt expressly to 
further the interests of the respondent and 
very naturally, therefore, their Lordships 
were forced to the conclusion that there 
had been no proper representation of the 
appellants. The decision in Pasumarti 
Payidanna v. Ganti Lakshminarasamma 

(7) is also of no help whatever in the pre- 
sent case. In that suit the minor had been 
impleaded as a major and this fact was 
known at least to the two other defendants. 
It obviously followed, therefore, that the 
minor had to be held to have been wholly 
unrepresented in the suit in question. Even, 
therefore, assuming that there had been 
gross negligence on the part of Balaji in 
the representation of the minor, it seems to 
me utterly impossible to predicate that the 
plaintiff was not represented at all in the 
execution proceedings. 

The various decisions quoted are really 
based on the fact that therein there was no 
representation of the minor. Here there 
was representation, although there the re- 
presentation may have been faulty and 
indifferent. In Imam Din v. Puran Chand 

(8) Scott'Smith, J., held that where a decree 
has been jiiade against a minor duly re- 
press ted by his guardian and the minor 
attaining his majority seeks to set aside 
that decree by a separate suit, he can 
only succeed on proof of fraud or collusion 

(5) 3 Ind. Cas. 864; 31 A. 572; 13 C. W. N. 1182; 10 
0. L. J. 318; 6 A. L. J, 822; 11 Bom. L. R. 1225; 6 M.L. 
T. 279, 19 M. L. J. 631; 36 1. A. 168 (P. C.). 

(6) 21 Ind. Cas. 288; 35 A. 487; 11 C. W. N. 1165; 
(19l:l) M. W. N. 785; 14 M. L. T. 299; 25 M. L, J. 492. 
11 A. L. J. 901; 16 O. C. 247. 18 G. L. J. 384; 15 Bom; 
L,R. 1001; 401. A. 182 (P. C). 

( 7 ) 29 Ind. Cas. 314; 28 M. J.. J. 525; 38 M. 1076. 

(8) 55 Ind. Cas. 833; 1 L, 27; 84 P. L/R. 1920j 37 R 
W. R. 1920, 
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on the part of his guardian. If the guardian 
merely neglecfted to support the case of the 
minor and there is nothing to show that 
he did so deliberately, that circumstance 
alone would not entitle the minor to avoid 
the operation of the decree. In the present 
case there is not the slightest reason for ' 
supposing that Balaji deliberately neglect- 
ed the interests of the minor. There may 
have been negligence which entailed, for 
example, one application being dismissed 
in default and another being similarly 
dealt with because of the failure to pay 
Court-fees. Moreover, in the present case 
so far as the orders, dated 30th July 1915 
and 27th August 1^15, are concerned, it is 
extremely difficult to see how there can be 
any question of negligence. The connected 
applications were obviously fought out 
elaborately on either side, and in this con- 
nection it is regrettable that both the lower 
Courts have been extremely vagne in Iheir 
findings as to the negligence. There may 
have been negligence in respect of the 
applications dealt with in the orders, dated 
29th September 1914 and 4th December 

1914 (Exs. P-4 and P-6j, but I utterly fail 
to see how there has been any negligence 
in respect of tbrr^e later applications. Tak- 
ing the applications as a whole it seems to 
me utterly impossible to come to the con- 
clusion that the plaintiff-appellant was not 
represented in the proceedings in question. 
In my opinion, therefore, s. 47, C. P. 0., 
clearly applies in the circumstances of th^ 
case, and the orders Exs. P-9, P-12 and 
P-14, dated 26th February 1915, 30th July 

1915 and 27th August 1915, clearly bar and 
lock the door of the plaintiff’s chance of 
success in the present suit. Indeed, from 
another point of view also the present suit 
was an utterly hopeless one. 

It has been quite seriously suggested in 
the course of arguments on behalf of the 
appellants that the questions I am concern- 
ed with here do not relate to the execution, 
discharge or satisfaction of the decree. 
The decisions in .Tallapragada Sundarappa 
V. Boonigapalli Sreeramulu (9) and Bihari-- 
sinph V. Newalsingh (10) have been referred 
to. m this connection. In the former case 
the qu^tions raised in the later suit were 
held to be such as could not have -been 
tried in execution, and the same was also 
true of the local case just quoted. The de- 


(9) 30 M. 402; 17 M. L. J. 288; 2 M. L. T. 360. 

^ (10)^78 Ind. Cas. 136; 20 N. L. R. 24; (1924) A. I. R. 


cisidns already quoted in Imam, Din .v. , 
Puran Chand (8) and Rashid-un-Nisa v. 
Muhammad Ismail Khan (5), can, of course, 
give the appellant no help in this connec- 
tion in view of my finding that he cannot be 
described as having been unrepresented in 
the execution proceedings. The decision in 
ChunduTu Ponniyya v. Rajam Viranna (11) 
relates to the question whether a person 
who has been impleaded as a minor defend- 
ant in a suit can institute a fresh suit to 
set aside the previous decree on the ground 
of gross negligence, apart from fraud or 
collusion. In this matter there is some 
diversity of opinion between several Indian 
High Courts, but as I have already shown, 
it is impossible to say in the present case? 
that there was gross negligence in lespect 
of each of the five applications, which is 
the object of this suit to impeach. More- 
over, even in this Madras case [Chunduru 
Ponniyya v. Rajam Viranna (11)J it W’as 
pointed out that mere omission of a guar- 
dian to appear at the trial does not neces- 
sarily amount to gross negligence. If this 
were true of a mere non-appearance in the 
suit, it would possibly be even more true 
of a mere omission to appear in execution 
proceedings. The decision in Sellappa 
Goundan v. Masa Naiken (12) is wholly in- 
apposite, for therein the guardian of the 
minor was found to have had an interest 
adverse to him. It, therefore, seems to me 
to be clear that the present suit is barred 
by 8. 47 of the C. P. C. 

The question of limitation has been 
argued at some length before me. It has 
been urged that the lower Appellate Court 
^vas incorrect in applying Art. 12 thereto. 
It has been pointed out on behalf of the 
appellant that Art. 12 only applies if the 
sale is valid till it is set aside: c/. Khiarajmal 
V. Daim (13), and that it has no application 
to a case like the present where the appel- 
lant alleges that the execution proceedings 
were ultra vires and void: c/. Jwala Sahai 
V. Masiat Khan (14) and Nazar Ali v. Kedar 
Nath (15). For reasons already given, how- 

(11) 70 Ind Cas. 668; 45 M. 425; 15 L. W. 427; (1922) 
M, W. N. 213, (1922) A. I. R. (M.) 273; 42 M. L. J, 429. 

(12) 76 Ind. Cas. 1018; 47 M. 79; (1923) M. W. N. 775; 
45 M. L. J. 675; 18 L. W. 838; 33 M. L. T. 126; (1924) 
A. 1. R. (M.) 297. 

(13) 32 0. 296 at p. 312; 9 0. W. N. 201; 2 A. L. J. 71; 
7 Bom. L. R. 1; 1 0. L. J. 584; 32 I. A. 23; 8 Sar. P. 0. 
J. 734 (P. C.). 

(14) 26 A. 346; A. W. N. (1904) 35; 1 A. L. J. 63. 

(15; 19 A. 308; *A. W. N. (1897) 71^ 9 lixd. Deo. (n b .} 
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«vei*/it impossible for me to liold that tlie 
appellant was not at all represented in the 
previous execution proceedings. Therefore, 
no question' of these proceedings being ab 
initio void arises. Even, therefore, had 
the decision as to whether the plaintiff’s 
suit could i&ucceed or not depended on the 
mere question of limitation, I should have 
seen ho reason for differing from the find- 
ing arrived at by the lower Appellate Court 
on this point. 

There is, however, a further ground on 
which the present suit must be pronounced 
an utterly hopeless one, which was inevitably 
bound to fail. Even if the plaintiff could 
have got over the bars, which have been 
found to exist against him, both under s. 47 
of the C. P. C., and that of limitation, it 
would obviously have been improper for 
any Court to have exercised its discretion 
in the direction of giving him the declar- 
atory decree which he seeks in the present 
case. It is impossible to take seriously the 
suggestion made on behalf of the appellant 
that the present suit is not one for setting 
aside a sale. If that is not the sole and 
primary object of the suit, then it is a mean- 
ingless one. The remarks of their Lord- 
ships of the Privy Council at pages 351* and 
35 2* of the decision in Malkarjun v. Narhari 
(16) are peculiarly pertinent in this connec- 
tion and have full application in the present 
ca«:e. What we have to decide in this case 
is what is the real nature of the suit. Most 
obviously the reply is that the real object 
of the suit is to set aside the executiou sale, 
although a faint attempt is made to obscure 
this fact by merely asking a relief that the 
five orders we are concerned with should 
merely be declared to be null and void 
agaiiist the plaintiff. A Full Bench of the 
Calcutta ITiijrli r-.^urt in Sharoop Doss 
Mondal v. -I Roy Chowdhry (17) 

remarked as follows at page S67t ther,eof : — 

“As a general principle, in construing 
this Act. of the Legislature we ought not to 
regard a case as coming under Art. 120, 
unless clearly satisfied that it does not come 
under one of the many articles dealing 
with specific ca^es* Further, if there be 
two articles which may cover the case, the 
oue, however, more general and the other 
m uc I specific, as a |)iiiud|)]o of 

1- u -j: i a.216;5 o, w \ |. 

j. - ;>n ■ ■ i'.'?;? sor. P. o.J 

'7, 'J*' ■■ ' i V. N. 484; ISInd. Dec.'(Kr. s') 962. 
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construction the more particular and specific 
article ought to be regarded as the one 
governing the case." 

I fully concur, therefore, with the find- 
ings of the Additional District Judge in 
paras 10 and 11 of hia judgment. 

From any and every point of view, 
therefore, the present suit was bound to 
fail. ' The appeal is accordingly dismissed. 
The appellant must bear the respondent’s 
costs. Costs in the lower Courts as already 
ordered. 

G. R. n. Appeal dismisseif 


MADRAS HIGH COURT. 

Seoo?4d Civil Appeal No, 1520 op 1922. 

April 29, 1925. 

Present: — Mr. Justice Phillips. 

M. R. RY. MANAVIKRAMA ZAMORIN 
RAJA Avergal op CALICUT through 
K. SRINIVASA RAO Aveagal. 
ZAMORIN ESTATE COLLECTOR— 
Plaintiff— Appellant 
versus 

P. VENKATAGIRI PATTAR and others 
— Dependants— Respondents. 

Limitation Aat (IX of 1908), Sch. /, Arts. U2, UI, 
Assignment of lease— Forfeiture of lease— 
Suit for possession— Limitation— Civil Procedure Code 
(Act V of 1908), s$. 11, Hxpl IV Suit hg lessee for 
renewal — Sub8e<^uent suit for possession by lessor-, 
Adverse possession, whether can be pleaded 
Article 143 of Sch. I to the Limitation Act only 
applies to suits to enforce- reliefs claimabJs by reason 
of forfeiture or of breach of condition nnder a contract 
and can only apply to suits brought;) against parties 
who have incurred that forfeiture or committed the 
breach, [p. 216, col. 1 ] 

Where, however, a person holding under a lease 
containing conditions of forfeiture has assigned his 
right to anotlier person, a suit by the lessor against 
the assignee for recovery of property by reason of 
forfeiture or breach of conditions in the lease is not 
governed by Art. 143. The proper Article applic- 
able is 144 or 142, as the case may be. [Md.] 

Where ail assignee from a lessee sues the lessor for 
renewal of the lease and fails, it is not open to him 
in a subsequent suit by the lessor to plead title by 
adverse possession. Sii.di a |)h*a om^ht to have been 
set up in the prioj; .■'Uit p 2 16, col 2^ p. 247, col. 1.1 
Second appeal against a decree of the 
Court of the Subordinate Judge, South 
Malabar at Palghat, in A. 8. No. 9 of 1920 
(A. 8 No. 1008 of 1920 on the file of the 
District Court of South Malabar) preferred 
against that of the Court of the District 
Munsif, Alatur, in O. S. No. 26 of 1918. 

Mr.K.Kutti Krishna Menon,. .for the Ap- 
pellant. 
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Messre. A. Sivarama Menon and P. S. 
Karayanasami Iyer, for the Respondents. 

JUDGMENT. — In this case the appel- 
lant-plaintiff dtniised the suit property to 
Krishnan Nayar and Kunju Nayar on 
Adimayavana right on 7th April 1908. In 
1900, the lessees assigned their right to the 
first defendant and the father of the second 
defendant. The lease contains a provision 
that on the expiry of every 12 years a 
renewal fee of Rs. 125 shall be paid by the 
lessee and further documents exchanged 
between the parties. Accordingly the as- 
signees brought a suit in l913 for renewal 
of the Adimayavana lease and for the 
acceptance of the renewal fee It was then 
held that the Adimayavana lease being 
inalienable, the plaintiffs in that suit could 
not obtain a valid assignment and, therefore, 
their suit was dismissed. The plaintiff now 
brings the present pit in 1918 to recover 
possession of the suit properties from the 
assignees and their representatives. The 
facts are all recited in the plaint and the 
first prayer in the plaint is “that a decree 
may be passed directing the defendants to 
surrender the schedule items to the plaint- 
iff by virtue of the Kaichit of J073 describ- 
ed in para. 2 and on the strength of title, as 
the Adimayavana right has ceased.” Both 
the lower Courts have found that the plaint- 
iff’s suit is barred by limitation, because 
Art. 143 is applicable. That Article provides 
for a suit in which the plaintiff has become 
entitled to possession of immoveable pro- 
perty by reason of forfeiture or breach of 
condition. Had this suit been brought by 
the plaintiff against the lessees, Krishna 
Nayar and Kunju Nayar, the suit would 
undoubtedly have come under Art. 143, but 
as I understand that Article, it only ap- 
plies to suits to enforce relief claimable 
by repon of forfeiture or of breach of 
condition under a contract and can only 
apply to suits brought against parties who 
have incurred that forfeiture or committed 
the breach. In the present case the defend- 
ants are not parties to the lease-deed and 
have not themselves incurred any forfeiture, 
or broken any condition in a contract 
between them and the plaintiff. It seems 
to me, therefore, that Art. 143 is clearly 
inapplicable. In fact when the plea of 
limitation was first raised in the defendants’ 
written statement. Art. 144 was relied on 
and that or Art. 142 is the Article which is 
applicable. 

The conteQtioQ is f^ised for the respond- 


ents that they are taken by surprise by this 
plea that Art. 143 is not applicable, but in- 
asmuch as the defendants did not plead 
this Article in bar in the first Court and both 
in the grounds of appeal to thp lower Ap- 
pellate Court and in the grounds of appeal 
to this Court, the point has been taken that 
Art. 143 is not applicable; and inasmuch 
as it was not in the first place the con- 
tention of the defendants that Art. 142 is 
applicable, this plea of being taken by sur- 
prise cannot be upheld. 

The question then remains whether the 
plaintiff’s suit is barred 1)3' Art. 144, in 
which case the period of 12 years begins 
when the possession of the defendants be- 
comes adverse to the plaintiff. The defend- 
ants got into possession by virtue of their 
assignment from the original lessees, and 
the lessees were entitled to let anybody 
into possession during the terms of their 
tenancy which enured for at least 12 years. 
•During that period of 12 years from 1898, 
the possession of the defendants under the 
lessees was under the lessees who held 
under the plaintiff. There can, therefore, 
be no question of the possession of the de- 
fendants being adverse to the plaintiff 
from the date of their assignment. It could 
only become adverse after the 12 years’ 
lease had expired and the legal origin of 
their possession had changed. In that 
view this suit is within time. 

It is then contended that Art. 142 will 
apply and the plaintiff must prove that he 
has been dispossessed of the property 
within 12 years of the suit. During the 
12 years subsequent to 1898 the property 
was in the possession of the defendants 
with the permission of the plaintiff's tenants 
and, therefore, it cannot be said that the 
plaintiff was dispossessed, for his tenants 
were entitled to possession and could allow 
defendants to enter into possession. It is 
suggested that the defendants by reason 
of the assignment in 1900 prescribed for 
an Adimayavana tenure as against the 
original lessees and also plaintiff. If that 
were so, their title had become complete 
before the suit of 1913 was filed. Inas- 
much as that suit was based on the allega- 
tion that the defendants were the Adima- 
yavana tenants of the plaintiff, the plea 
that they had obtained such a right by 
adverse possession should have been plead- 
ed. Not having taken such a plea in that 
suit, the defendants are precluded under 
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Expl; IV to s. 11, 0. P. 0. from raising it 
now. 

, The plaintiff’s suit seems to have been 
very inefficiently conducted in the lower 
Courts and a large number of issues have 
been framed which seem to be quite ir- 
relevant, in view of the fact that the plaint- 
iff does not claim by reason of any for- 
feiture incurred by the defendants. It is, 
however, argued that there are other 
points in the case which should be deter- 
mined and, therefore, I think it is advisable 
to refer the appeal back to the lower Ap- 
pellate Court for decision on the other 
point which it considered unnecessary to 
decide and any other points that legally 
arise. The view of the case set out here 
does not seem to have been pleaded de- 
finitely in the lower Courts and, therefore, I 
think that the respondents are entitled to a 
further hearing. 

I may also add that the plaintiff relies on 
the breach of another condition in the 
AdimayavAna lease,' namely, that no re- 
newal fee was paid on the expiry of the 12 
years’ time and consequently he is entitled 
to recover possession of the property on 
that ground* 

I, therefore, set aside the decree and 
remand the case to the lower Appellate 
Court for further hearing and for decision 
in the light of the above remarks on the 
other point or points which were not deter- 
mined befoie. It is suggested for the re- 
spondents that additional evidence should be 
taken, but the respondents’ Vakil has been 
unable to point out in what respect evidence 
can now be admitted which should not 
have been adduced in the Trial Court as the 
case was understood there, 1 leave it to the 
discretion of the lower Appellate Court 
to decide whether any additional evidence 
is necessary. Costs of this appeal will 
abide the result. 

Court- fee on the memorandum of appeal 
will be refunded to the appellant. 

V. N. V. 

N. H, Case remanded. 


K HtRA lAU 

OUDH CHIEF COURT. 

Second Civil Appeal No. 313 op 1924. 
December 5, 1925. 

Present : — Mr. Stuart, C. J. and 
Mr. J ustice Misra. 

SHEO NAN DAN and others— 
Plaintiffs— Appellants 
versus 

HIRA LAL AND OTHERS— Defendants 
— Respondents, 

Adverse possession — Occupancy rights. 

0('('iipancy rights can l)e the subject of adverse pos- 
session. |p. 248, ool. 2 ] 

Madhavrao Waman Saundalgekar v. Raghunath 
Venkatesh Deshpande , 74 Ind Cas 362; 50 I A 255; 
25 Bom L. R 1005, (1923) M. W. N 689; (192.3) A. 
I. R (P. C ) 205; 33 M L. T 389; 47 B 798, 28 C W. 
N. 857; 20 h VV. 2l8, 47 M. h. J 248 (P. G ), disting- 
uished. 

Appeal against a decree of the Addi- 
tional Subordinate Judge, Lucknow, dated 
the 10th May 1924, confirming that of the 
Munsif, Havali, Lucknow, dated the 31st 
May 1923. 

Mr. Ishri Prasad, for the Appellants. 

Mr. Daya Kishan Seth, for Respondent 
No.l. 

JUDGMENT. — This appeal arises out 
of a suit brought by the plaintiffs-uppellants 
against the defendants-respondents for 
possession of two plots of land No. 400, 
measuring 8 biswas and No. 444 measuring 
16 biswas 15 biswansis situate in village 
Sarawan Farindpur, District Lucknow. 

The facts of the case are that one Baryar, 
the grandfather of the plaintiffs- appellants 
^ot a decree for 'kabzadari' rights in lespect 
of these plots from the Settlement Court on 
the 29th of May, 1889 that the plaintiffs 
claiming to be the heirs of the said Baryar, 
alleged that they are entitled to those 
plots, that the defendant has been in wrong- 
ful possession over them for a long time 
and that when they asked him to de- 
liver possession to them he refused to do 
so on the ground that he was a mortgagee 
of the Ifind. The plaintiffs further claimed 
that they should be allowed to redeem in 
case the mortgage was established. The 
defendant denied the plaintiffs’ title and 
contended that he had purchased the plots 
at a Court-sale and had become owner of 
‘ kabzadari ' rights by adverse possession. 
He also denied the mortgage set up by the 
plaintiffs. 

The Trial Court, the Munsif of Havali, 
Lucknow, in having arrived at the findings 
that the plaintiffs had failed to prove the 
mortgage set up by them and that the de- 
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fendant hjid eitablisbed hi8 adverse pos- 
Bession, dismiased the plaiutiffa’ suit 

On appeal the learned Additional Sub- 
ordinate Judge, Lucknow, has confirmed 
those findings and dismissed the plaintiffs’ 
appeal. 

The plaintiffs have now come to this 
Court in second appeal and the contention 
raised by the learned Pleader, on their be- 
half is tw’o-fold. Firstly, that Baryar, the 
grandfather of the plaintiffs, had acquired 
occupancy rights through the Settlement 
Court and that the plaintiffs, as his grand- 
sons, are now entitled to those rights. 
Secondly, that the defendant being in pos- 
session as mortgagee cannot plead adverse 
possession in his favour in regard to occu- 
pancy rights and that, therefore, the plaint- 
iffs be decreed possession of the land on 
condition of their paying to the defendant, 
t]>e moilg.igt' money. The case originally 
came before one of us sitting singly and it 
has now been put up before us on a refer- 
ence by him to a Bench. 

As to the first point it appears to us to 
be clear that the rights conferred by the 
Settlement decree, dated the 29th May 1869, 
a copy of which is on the record and is 
marked Ex. 1 are the occupancy rights as 
contemplated by s. 5 of the Oudh Rent Act 
(Act XIX of 1868), which was the Act then 
in force. The Settlement Officer has clearly 
stated in his judgment that the ancestors 
ofiBaryar were owners of the village within 
the period provided in the said section, 
and that they lost the village owing to the 
taluqdar having forcibly made it a part of 
his estate. The said officer also allowed 
Baryar a deduction of 12 per cent, from his 
rental. There can under the circumstances 
be no room for doubt that the intention of 
the, tjettlement Officer, was to confer on the 
ancestor of the appellants, occupancy rights 
as stated in s. 5 of the said Act. The said 
rights being heritable the appellants would 
be entitled to them. 

As to the second point, we might state 
thet the mortgage set up by the appellants 
has not been proved. This being a find- 
ing of fact we, cannot interfere with it in 
.second appeal. 

It, therefore, reipains a matter bidden in 
ob^urity aq to how the defendant came in 
possession of the land in dispute., ilt may, 
have been that Baryar was ejected ffdin 
his holding and the taluqdar. recogoized 
the respondent aa the occupancjy teaaaiti.oi 
In tbs khasra of the 
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ment of the District prepared in 1304 Faslv 
the defendant is shown as the ‘kabzqdar' of- 
one plot and as the puroha,der of the other, 
and this record has been continuously ke^ 
up since then. We have b^en informed 
during the course of arguments that no 
sale-deed had been executed by Baryar in 
favour of the defendant, but that he pur- 
chased those rights at an auction sale. It 
is, therefore, clear that the defendant does 
not hold the land under Baryar or the 
plaintiffs. If the alleged mortgage in 
favour of the defendant had been establish- 
ed, it appearaUo us, in that case it should 
not have been possible for the defendant 
to have successfully set up an adverse title 
to himself, but the finding of the Courts 
below on this point is against the appel- 
lants. If Baryar, the ancestor of the plaint- 
iffs, lost possession long ago and they have 
not been in possession at any time during 
the course of 12 years prior bo the institution 
of the suit, they, in our opinion, cannot be 
allowed to recover the land in dispute from 
the defendant on the mere allegation that 
at one time it was the property of their 
grandfather. 

An argument is put forward before us to 
the effect that the occupancy rights cannot 
be lost by adverse possession for more than 
12 years and in support of it reliance is 
placed on a ruling of their Lordships 
of the Privy Council reported in Madhav- 
rao Waman SaundaJgekar v. Haghunath 
Venkatesh Deshpande (1), vbich relates 
to 'watan lands usually feuni in the 
Bombay Presidency. Their Lordships ob- 
served in that judgment that it was some- 
what difficult to see how a title with regard 
to 'watan' land could be created by adverse 
possession for more than 12 years when 
the alienation of such land was prohibited 
in the interest of the State. We have given 
our best consideration to this point and it 
appears to us that the tenure of the ‘nvatan' 
lands is quite difijerent from the tenure df- 
the occupancy lands. Under the Bombay Act 
(Act III of 1874) ^watan' lands arelandsiheld 
or assigned for the purpose of providing 
remuneration for the performance of the 
duties appertaining to a hereditary office, 
such office meaning an office held here- 
ditarily for the performance of duties con- 
nected with the administration or collection 

(1) 74 Ind. Cas. 362; 50 I. A. 25.5; 25 Bom. L. R. 
1005; (1923) M. W. N. 689; (1923) A. 1. R (P. 0.) Wr,; 
33 M. L. T. 389; 47 B. 798; 28 C. W. N. 857; 20 L. W, 
848; 47 M. L. 3. 248 (P. 0.) 
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of the hublic reyenixe or with the village 
Police/ or with other similar matters. Under 
these circumstances it would be impos- 
sible to allow rights in 'waian lands’ to be 
capable of being acquired by adverse pos- 
session ; to do so would mean conferring a 
hereditary office, rights and the privileges 
attached to it by naeans of adverse pos- 
session. We, therefore, are of opinion that 
the principle enunciated in the said ruling 
is Inapplicable to the facts of the present 
case.' 

We are, therefore, of opinion that the 
laintiffs’ suit was rightly dismissed by the 
ourts below, and we hereby dismiss the 
appeal with costs. 

N. H. Appeal dismissed. 


MADRAS HIGH COURT. 

Appeal AOAiNST Ohdbr No. 434 op 1924. 

September 29, 1925. 

Present : — Mr. J ustice Devadoss and 
Mr. Justice Waller. 

AKELLA RAMASOMAYYAGULU and 
OTHERS— Petitioners — ^Appellants 
versus 

The OPFIOIAL RECEIVER, GODAVARI, 
RA J A H MUN DRY- Rrspos DENT. 

Provincial Insolvency Act (V of 10SO),s. Jf— Hindu 
feather adjudicated insolvent— Objection of sons to » ale 
by Receiver— ‘ 02 'der for sale with,out deciding rights of 
pcf^i'tieSf whether proper. 

Where a Hindu father is adjudicated an insolvent 
and the -oii-* bs | Iv ' . the Court objecting to the sale 
of the . L'lii'y properties advertised by the 

Receiver on the ground that they were divided and 
that their share oi^ht not to be sold, the Court ought 
not to allow the insolvent’s interest in the property 
to be sold leaving it to future litigation to determine 
the rights of parties. 

Th^e 0£hcial Receiver has the power under the Pro- 
vincial Insolvency Act to sell the shares of the sons 
to a Hindu insolvent unless the sons make out that 
their shares are not bound to liquidate the debt con- 
tracted by their father. The Court, therefore, ought 
to inquire aijid decide on tl^e rights of parties. 

Appeal agaiust air order of tjie District 
Court, Godavari at Rajahmundry, dated 
tte ^Sth October and mad^ in I. A. No. 
524 of 1924 iAi. P. No. 30 of 1923. 

Mr. P. Satyanctray a nay for th,e A.ppellantS|. 

'Mr. D, Appa lioWy for the liespondont. 

— The appellants are the 
etojis. of the inapIyeAfc. appUed to ^he. 

lowfix Court for stay of sale advertised tp.ho 
liGli ou29th August 1924 by th,ei.iOfficaa} 
Receiver of QoaaVari on the ground that 


they were divided from ,lhe insolvent and 
that their shares should not be sold. The 
learned Judge has not considered the ques- 
tion whether the shares of the appellants 
are liable to satisfy the debts of the insolv- 
ent. He has allowed the Official Recei\er 
to sell the insolvent’s interest in. the pro- 
perty leaving it to future litigation to 
determine the rights of the parties. We 
consider in a case like this it is not 
proper that the insolvent's property should 
be sold when there is a cloud on the title 
which could be removed by a proper 
proceeding under s. 4 of the Proyincial 
Insolvency Act. We, therefore, set aside 
the order and direct the District Judge 
to restore the application to file and, 
treat it as an application under s. 4 of the 
Act and dispose of it according to law. The 
Official Receiver has the power under the 
Act to sell the shares of the sons of the 
insolvent and it would be for the sons to 
make out that their shares are not bound 
to liquidate the debt contracted by their 
father. 

Costs of this appeal will abide the 
result. 

V. N. v. 

N. H. Order set aside. 


LAHORE Hia^ COVET, 

Miscellaneous Civil Case No. (555 of i923. 
January 20, 1925. 

Present: — Mr. Justice Broadway and 
Mr. Justice Zafar Ali, 

In the matter of Assessment of Income Tax 
oM Messrs. ISHAR DAS DHARAM 
CHAND OP KATRA AHLUWALIAN, 
AMRITSAR — Petitioners. 

Income Tax Act (XI of ss 9, ^6-~Applica- 

tion to Income Tax Commissioner — Application to 
High Court — ife/erence by Commissioner — All points 
in cewe, whether to be stated — Loss incurred by standing 
. r. •! : csiness, 

■ I : under s. 66 (2\ Income Tax Act, to 

uie (jominiiaioiier of Income Tax should state the 
questions pf law which the petitioner desires to be 
referred to the High, Court, in the same way the 
application under s. 66 (3) to the High Court ^ouJd 
also specify the question or questions Of law which 
the applicant con&ders ought to have been referred 
to the High Court by the Commissioner. If oaly one 
of several ■ I -.i before the Oommi^sipner 

is raised in ‘ .• to the High Court under 

s. 66 (3), r. , ^ :i ‘tri be taken to the course, if 
the Commissioner confines his reference to that point 
alone, [p. 25 L, cqL 1.] 

A lp33 iucurnid by a firm on. aocoui^t pf standing 
- i! i . .i.iofher npfe loss iuourred iji 'ojii- 

11 ‘ciini with their business, and cannot bo deducted 
in assessing the Income-tax. [p. 250, ool. 2,] 



sso 

Application under s. 66 (3) of the Indian 
Income Tax Act XI of 192^ 

Lala Badri Das, R. B., for the Petitioners. 

Kanwar Dalip Singh, Government Ad- 
vocate, for the Respondent. 

JUDGMENT. 

Broadway, J. — A joint Hindu family 
carrying on business under the style of 
Ishar Das-Dharam Chand in Amritsar and 
elsewhere, was assessed to income-tax by 
the Income Tax Officer on the 25th of 
March 1923. It was found, after what ap- 
pears to have been a very full enquiry, that 
the income of this business, liable to taxa- 
tion amounted to over a lac. The assesses 
then undertook to pay tax on a round sum 
of one lac. This offer was accepted by 
the Income Tax Officer and the assessment 
was made accordingly. The firm then 
petitioned the Assistant Commissioner of 
of Income Tax. The Assistant Commis- 
sioner, after going thoroughly into the points 
raised, upheld the assessment of the Income 
Tax Officer. Thereupon Messrs. Ishar Das- 
Dharam Chand moved the Income Tax 
Commissioner under s. 66 (2) of the Income 
Tax Act and raised the following points 

(1) That the rejection of the statement 
of accounts submitted by the petitioner is 
opposed to law. 

(2) That the assessing authorities were 
not justified in applying a flat rate of 
5 per cent, to determine the assessable in- 
come. 

(3) That the refusal to allow a loss of 
Rs. 25,000 incurred in Bombay as a business 
deduction was illegal. 

(4) That the petitioners being members 
of an undivided family were entitled to a 
reduction of Rs. 75,000 for purposes of 
super-tax. It was asked that these questions 
of law be referred to the High Court. The 
Income Tax Commissioner allowed the 
prayer as to the reduction of Rs. 74,000, for 
purposes of super-tax, but declined to 
refer the case to this Court on the ground 
that no questions of law were involved. 

The petitioners then came up to this 
Court under s. b6 (3) of the Income Tax 
Act and asked this Court to take the action 
provided for by that sub-section in connec- 
tion with the deduction of Rs. 25,000 refer- 
red to in the third ground mentioned above. 
This Court not being satisfied with the 
correctness of the Commissioner’s decision 
required him to state the case and to refer 
it. The Income Ta^ Commissioner there- 
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upon stated the case. He pointed out 
that the direction of this Court did not 
confine the statement of the case to the 
only point raised before the Court and, 
therefore, he stated the case relating to the 
three points, Nos. 1, 2 and 3, raised before 
him. Before us the case has been argued 
on behalf of the petitioners by Mr. Badri 
Das, while the learned Government Advo- 
cate has addressed us on behalf of the 
Commissioner. 

Mr. Badri Das has addressed us on two 
points only. He has urged (1) that the 
application of a flat rate was without any 
material on the record and was, therefore, 
erroneous and illegal, and (2) that a sum 
of Rs. 25,000 should have been deducted 
from the total income and treated as a loss. 
The second point is the point which was 
taken in the petilion to this Court. 

It appears that the petitioners have got a 
branch of their business at Bombay. There 
they stood surety for another firm. That firm 
became insolvent with the result that the 
petitioners had to pay the sum of Rs. 2,5000 
It has been held by the Income Tax Officer 
that the loan for which the petitioners 
stood surety had nothing whatever to do 
with the petitioners’ business. The peti- 
tioners stood surety in order to do friends 
of theirs a kindness. It is unfortunate that 
they have been called upon to pay up for 
their friends, but inasmuch as this stand- 
ing of surety was not in the course of the 
petitioners’ business, it cannot be said that 
the loss was incurred in connection with 
the petitioners’ business. The refusal to 
allow this amount to be deducted from the 
total assessable income was, therefore, per- 
fectly correct. 

As to the first point tlie learned Govern- 
ment Advocate urged, firstly, that inasmuch 
as the only point raised before this Court 
by the petitioners was that relating to the 
deduction of Rs. 25,000 the statement of 
the case in so far as it related to any other 
points was unnecessary. In the alternative 
he contended that the decision on that 
point was one of fact and that the applica- 
tion of a flat rate was justified. The langu- 
age of s. 66 (3) is wide and it is not easy 
to say whether it was the intention of the 
Legislature that this Court should confine 
itself to the points raised before it, or 
whether the raising of one point in the 
application to the Court would necessitate 
the statement of all the points raised before 
the Commissioner although not pressed iq 
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the application to this Court. Under a. 66 
(3) an aasesaee may apply to the Oommia- 
aioner “requiring him to refer to the High 
Court any question of law arising out of 
such order, and the Commissioner shall, 
within one month of the receipt of such ap- 
plication, draw up a statement of the case 
and refer it with his own opinion thereon 
to the High Court." If the Commissioner 
refuses to do this on the ground that no 
question of law arises the assesses may 
under s. 66 (3) apply to the High Court 
and the High Court, if it is not satisfied 
of the correctness of the Commissioner’s 
decision, may require the Commissioner to 
state the case and to refer it, and, on 
receipt of any such requisition, the Com- 
missioner shall state and refer the case 
accordingly. 

It seems to me that the application under 
s. 66 (2) to the Commissioner should state 
the questions of law which the petitioner 
desires to be referred to the High Court 
and I am also inclined to the view that the 
application under s. 66 (3) should also 
specify the question or questions of law 
which the applicant considers ought to 
have been referred to the High Court by 
the Commissioner. In the present case 
three points were taken before the Com- 
missioner in the application under s. 66 (2). 
One question alone was raised in the ap- 
plication to this Court under s. 66 (3\ 
and it seems to me that had the Commis- 
sioner confined his reference to the point 
raised before this Court objection could 
not have been taken to his action. As he 
has, however, stated the case on the other 
question I think it necessary to dispose of 
it. 

In this connection an examination of the 
proceedings shows that the enquiry was 
not a cursory or a summary one. The 
Income Tax Officer called for the accounts 
and after an examination of them, as well 
as of an auditor’s report based on them 
came to the conclusion that they were not 
reliable. This undoubtedly is pure ques- 
tion of fact. The Income Tax Officer then 
after a consideration of the dealings ac- 
cepted the turnover as shown by the peti- 
tioners and came to the conclusion that a 
flat rate of 5 per cent, was a reasonable 
amount to fix. His finding that a profit 
had been made is also a question of fact 
and the assessment based on a 5 per cent, 
flat rate cannot be regarded as unreason- 
able. Further, in the present case it will 
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be seen that the petitioners themselves 
offered to pay on one lac, and I would, 
therefore, hold that the conclusions arrived 
at by the Income Tax Officer are correct 
and would dismiss this application with 
costs. 

Zafar All, J. — I concur. 

N. H. Application dismissed 


MADRAS HIGH COURT. 

Civil Revision PsTirioN No. 1036 
OF 19 3. 

October 14, 1925. 

Present: — Mr. Justice Phillips. 

SRINIVASA CHKTTI— Petitioner 
versus 

CHENNA CHETTI (dead) and others 
— Respondents. 

Surety ^ release of — Miseonduct of party, 

A surety to the Court for a party to the suit under- 
taking to discharge a certain obligation in the event 
of the suit being decided in a certain manner is not 
entitled to be discharged from, his obligation under 
the surety bond on account of any alleged misconduct 
of such party, -whatever remedy the surety may have 
against the party himself. 

Bai Somi v. Ckokshi Ishvardas Mangaldas, 19 B. 245; 
10 Ind. Dec, (n. s.) 166, relied on. 

Petition, under s. 115 of Act V of 1908 
and 8. 107 of the Government of India Act, 
praying the High Court to revise the order 
of the District Court, Salem, dated the 26th 
March 1923, in I. A. No. 24 of 1923 (in 0. 8. 
No. 14 of 1912) in 0. 8. No. 7 of 1915 on 
the file of the Court of the Subordinate 
Judge, Salem. 

Mr. A. Ramachandra lytVy for the Peti- 
tioner. 

Mr. N. C. Vijiaraghavachariavy for the 
Respondents. 

JUDGMENT. — The petitioner stood 
surety in a sum of Es. 4,000 for the re- 
spondent who undertook to re-pay to a minor 
his share of an estate in case the Court 
declared that the minor had been validly 
adopted. The petitioner subsequently ap- 
plied to be released from his obligation 
under the bonds and that the bonds should 
be cancelled. The District Judge has held 
that he cannot be released from his obliga- 
tions unless and until he finds some one 
else willing to offer security. 

It is now contended that it is not the 
petitioner’s duty to find another security 
but^it is the respondent’s duty either to 
pay up the whole amount fqr which the 
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security is given or to produce some other 
security. This ignores the contiaot entered 
into by the petitioner that he would be 
responsible until a certain specified time 
for any loss that might be incurred by 
the minor during that period and that 
contract cannot beset aside at the mere 
wish of the petitioner. It is possible that 
he may have some remedy against the 
respondent if be can prove the misconduct 
alleged^ but h© has contracted both with 
the respondent, and with the Court 
that he will carry out a certain promise, 
namely, to pay Rs. 4,001) if default is com- 
mitted by the respondent. It is not for 
him do say that he will or will not dis- 
charge this obligation and, therefore, I 
think that the District Judge was right in 
dismissing his application. I may refer in 
this connection to a case reported in Bai 
Sami V. Ghokshi Ishvardas Mangaldas (1) 
which supports my view. 

V. N. V Petition dismissed, 

N. II. 

(l) 19 B, 215; 10 Tiid. Dec. (n. s.) 160. 


LAHORE HIGH COURT, 

Letters, Patent Appeal No. ^8 of iy24. 

January 21, 1925 

\ Present: Sir Shadi Lai, Kt, Chief 

Justice, and Mr, Justice LeRossignol, 
DIN MOHAA^MAD anu anotuer — 
Defendants — Appellants 
versus 

Musammat MATA13 BIBT — Plaintiff — 
Respondent. 

Custom— Succeasion— Diversion of anccsiral properly 
— JiJxtinction of lineal descendanls- Reversmm 

On the lineal descendants of the person, in whose 
favour a diversion of ancestral land had been made, 
dyi^g out, the land i;evert8 to the maU heirs of the 
last owner before the diversion, and not to those of 
the person who received the land from him 

Sita V Raja Ram, 12 P. R. 1892, followed. 

Letters Patent Appeal against the judg- 
ment of Mr. Justice Martineau, dated the 
9th January 1924, in Second Appeal No. 
952 of 1920, reported in 89 Ind Cas. 351, 
reversing the decree of the District Judge, 
Lahore, dated the ind March 1920. 

Lala Shaukat Hai, for the Appellants. - 

Sheikh Nmz AH, for Mr. il/, Obedullah^ 
for the Respondent. 

JUl>GMEHT^-^The following , pe- 

tahW eirrdaiflm relftUonfibitY of 


the various persons concerned in tbl4 
case;^ 

MAHI 


Ohiragh ' Amir , 

' - Din Muhammad. 

Musammat Talia Bibi — Shahab Din-^Mu$ammat 
[ Mahran 

• Muhammad Din. Musammat Mehtab Bibl, 
, , * (plaintiff.) 

It is common ground that the land which 
is the subject-matter of controversy in this 
suit, was I'.-.- h:'. ■■ r.:;--.! of Chiragh, 

an Arg,in \ i.-. the Lahore 

District and that on his death his 'daughter 
Musammat Talia Bibi succeeded to the 
estate in preference to his brother Aoir. On 
UusQimmat Talia Bibi s death the property 
was inherited by her son Muhammad Din. 
Muhammad Din has died, and the question 
for determination is whether his half sister 
Musammat Mehtab Bibi is entitled to suc- 
ceed to the property as against Amir, the 
brother of Ohiragh w’ho was the original 
owner thereof. 

It will be observed that neither of the 
parents of Musamma^t Mehtab Bibi had any 
-connection with the land. The question is 
not whether among the Arain there is a 
-custom allowing a half, sister to succeed to 
the estate of her half brother, but whether 
the property,' which has been -allowed to 
pass out of the possession of the male heirs 
of the original proprietor into the possession 
of a daughter’s son, should not revert to the 
heirs of the last owner before the diversion. 
The rule epunciated by the Full Bench in 
Sita Kirn v. Raja Ram (1) is to the effect 
4hat on the lineal desceadants of the person 
in whose favour a diversion had been made 
dying out the land revexts to the male 
heirs of the last owner before the diveision 
and not to those of the person who received 
the land from him* In view of this ruling, 
which has been repeartedly affirmed m 
subsequent judg-nents, we. have no fieei- 
talion in holding, that Musammat Mehtab 
Bibi has a])SQlutely no title to the pro- 
perty. 

We accordingly accept the appeal a^id 
setting asi^ the judgmcAt of the Single 
B<^nch,' dismiss the. suit with cosis through- 

mii . : f i . 

N. H. ... ^ A ppeal aeaepted^ 

a) 12 P.'R. 1893: 
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RANGOON HIGH COURT. 

First Civil Appeal No. 166 op 1924. 

May 5, 1925. 

Present: — Sir Sydney Robinson, Kt,, Chief 

Justice, and Mr. Justice Maung Ba. 

MAUNQ BA THEIN-Defendant— 
Appellant 
versus 

M A. THAN MYINT ano others— Plaintiffs 
— Kespondent.s. 

Civil Procedure Code (Act V of 1908), 0 VI, r. 17 -- 
Amendment of plaint — Causes of action, diffircnt - 
Buddhist Law, Burmese — Adoption— Killiina and 
Appathitta forms— Claim based on kittima adoption, 
failure of — Appathitta adoption, whether can be 
allowed to be set up. 

A plaintiil must be conlined to tlie case that he acts 
up in his pleadings, or to a case which is consistent 
with those pleadings, [p. 254, col 1] 

Amendment of pleadings is a matter for the dis- 
cretion of the Court and that discretion must be exer- 
cised with regard to all the facts and circumstances 
of the case [ibid.] 

The causes of action on which a person can claim 
to be a kittima or an appathitta son are widely 
different, and different considerations govern the 
question of these two distinct forms of adoption [p. 254, 
col 2] 

Where a plaintiff comes into a Court on the basis 
of a kittima adoxition and fails to prove the case set 
up by him, he cannot bo allowed to amend his jiiaint 
so as to base his claim on an appathitta adoption, [ibid \ 

First appeal against a decree of the 
Original Side of this Court, in Civil Regular 
No. 423 of 1923. 

Mr, Kyaw Din, for the Appellant. 

Mr. Higinbotham, for the Respondents. 

JUDGMENT. -The plaintiff sued 
claiming to be the kittima adopted son of 
U Myat San and Daw Lay. He prayed that 
the estate be administered under the orders 
of the Court, On three dccasions in the 
plaint, he set out the fact of a kittima adop- 
tion. There was no alternative prayer 
made as an appathitta son. The defendants 
also relied on a kittima adoption. 

Two issues were drawn, namely; — 

(i) Was the plaintiff the kittima son of 
U Myat San and Daw Lay, or Daw Lay 
alone? 

and, 

(it) If the first issue is decided in the 
affirmative, was the first defendant the 
kittima daughter of U Myat San and Daw 
Lay, and were the second and third defend- 
ants kittima son and daughter respectively 
of Daw Lay? 

The learned Judge in the Court below 
held that the plaintiff had failed to prove 
the kittima adoption and, therefore, did not 
consider it neceasary to decide the Beeond 
ieeae. 
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In this appeal, it is admitted that it is im- 
possible to contest the finding of the Court 
below that the plaintiff was not the kittima 
son he claimed to be; but it is sought to 
obtain leave to amend the plaint by insert- 
ing an alternative claim as an appathitta 
son, and we have heard Counsel, in the first 
instance, on the question whether such an 
amendment can be allowed at this stage. 

We have been referred to a number of 
authorities on the matter. 

In the case of Maung Aingv. Ma Kin (1), 
the Judicial Commissioner of Upper Burma 
expressed an opinion that such a procedure 
was questionable. It was not, however, 
necessary in that case to decide the point. 

In Ma Sa Yi v. Ma Me Gale ( 2 ) Mr. Justice 
Birks did not decide the point, because, 
even if the plaintiff established her position' 
as an appathitta daughter, she was not 
entitled to any share. Mr. Justice Fox 
laid down in that case that the plaintiff 
made no alternative claim upon the basis 
of her being an appathitta daughter, and 
that, consequently, he did not think it 
necessary to consider what her rights to 
share in the inheritance possibly might be, 
if she had made such a claim, The Court 
was clearly opposed to allowing any amend- 
ment. 

In the case of Maung Tha So v. Maung 
Lu Pe (3), the late Sir Maung Kin definite- 
ly held that a plaintiff who sued as a 
kittima son, but made no alternative claim 
as an appathitta, cannot be allowed to 
make the alternative claim for a first time 
in appeal. 

That decision was followed by a Bench ' 
of the late Chief Court in the case of Shwe 
Kin V. Maung Sin (4). In that case the ap- 
pellant’s Counsel, who appeared at the hear- 
ing of the appeal, asked to be allowed to 
make a claim as the children of an appa- 
ihitta daughter; and the learned Judge, 
after referving to the case last cited, said 
that he had no reason to change his views 
on that point. Mr. Justice Rigg must be 
presumed to have concurred in this view. 

We were next referred to a Single Judge 
judgment by I.entuigr.('. J.,' in Maung Gye 
V, Maung Aung Py* , in which the plaint- 
iff claimed to be entitled to the estate as a 
cousin and the nearest surviving ■ relation 

(1) 1 Ch. T, L. C. 15T. 

(2) 7 Bur. L. R. 295. 

(3 41 Ind. Cas. 749; It Bur.L. T. 246. 

( 4 ) 87 Ind. Oae. 673; 10: L. B. R. 376. . 

(5) 85 Ind, Oas. 28«; 2 R. .611 at p. 669; (1925) A. I. B. 
(RJ178.‘ 
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of one Ma Pu. The defendant, who was a 
more distant relation, contended that he 
was the kittima adopted son of Ma Pn. 
The learned Judge said : 

“The^learned District Judge, has, however, 
overlooked the fact that Maung Gyi is a 
defendant, and that in that case it is not 
a question of altering the cause of action 
in the suit. The cause of action of the 
plaintiff-respondent remains the same whe- 
ther the defence is based on a claim to a 
kittima adoption or to an appathitta adop- 
tion and the question which the Court has 
to decide is whether the plaintiff is entitled 
to relief against the defendant. Even on the 
admissions of the plaintiff in his evidence in 
this case, it is apparent that the plaintiff had 
in effect recognized Maung Gyi as an heir 
of Ma Pu after her death and had consent- 
ed to Maung Gyi incurring all the funeral 
expenses and mortgaging the house if neces- 
sary for that purpose. It is clear, therefore, 
that it would be most inequitable to allow 
the plaintiff to take the w^hole estate and to 
deprive the defendant of his right as heir 
which is shown to have been recognized 
even on the admissions of the plaintiff in 
addition to depriving the defendant of all 
rights to re-imbursement of the funeral ex- 
penses, etc.’’ 

He draws a distinction between the case 
of a plaintiff being allowed, at the last 
moment, to amend his plaint, and a defend- 
ant being allowed to amend his written 
statement. He also found that there were 
special circumstances in that case, which 
made it equitable to allow the amendment 
prayed for. That case is clearly distinguish- 
able from the present one. 

It has been often laid down that the 
plaintiff must be confined to the case that 
he sets up in his pleadings, or to a case which 
is consistent with those pleadings. While 
the right of amendment has been largely 
increased in the new Oode— and amendment 
is now much more freely granted— it re- 
mains a matter for discretion, and that dis- 
cretion must be exercised with regard to 
all the facts and circumstances of the case. 

In this case, the plaintiff deliberately 
chose to take his stand on the allegation 
that he was the kittima adopted son. He 
made no effort to set up any other claim, 
and he claimed to be entitled to the whole 
of the estate. Having gone to trial on that 
issue, and there being no question raised of 
an appathitta adoption, the cross-examina- 
tion of the witnesses for the plaintiff and 
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examination of the witnesses for the defend- 
ants were confined to that claim. 

Moreover, it is established — and admitted 
— that there were no special circumstances 
in that case w'hatsoever; and, if we were to 
allow an amendment, and remand the case 
to the Court of first instance, we should 
practically be ordering a new suit to be 
commenced afresh and tried from the be- 
ginning. 

There is ample authority for holding that 
the causes of action, on which the claims 
to be a kittima or an appathitta son are 
based, are widely different. Different con- 
siderations govern the question of these 
two distinct forms of adoption. We should 
not only be allowing the plaintiff, who 
has deliberately chosen his line of attack 
to alter his claim to one of a different 
character, but we should be allowing him to 
do so as a last hope, when he has entirely 
failed to establish the case with which he 
came to Court. 

In our opinion, therefore, we should not 
permit the plaintiff to amend his pleadings 
now. 

This appeal, therefore, fails; the decree 
of the Court below will be confirmed, and 
the appeal dismissed with costs ' ■ . 

z. K. Appeal 


LAHORE HIGH COURT. 

Miscellaneous Civil Appeal No. 1385 
OF 1921. 

July 21, 1924. 

Present : — Mr. Justice Zafar Ali and 
Mr. Justice Martineau. 

BANU MAL— Judgment-Debtor — 
Defendant— Appellant 
versus 

PARAS RAM AND OTHERS— Decree-Holders 
— Plaintiffs — Respondents. 

Civil Procedure Code (Act V of 1908), 0. XXXIV, 
rr. If, 5 —Composite decree for sale of mortgaged pro- 
perty and realisation of decree from person and pro- 
perty of judgment-debtor— Absolute decree, whether 
necessary — Execution — Objection not taken, effect of— 
Application for sale, effect of, 

A preliminary decree under r. 4 of 0. XXXIV of 
the 0. P. 0. for the sale of mortgaged property cannot 
be executed unless made absolute under r. 5 of the 
Order. Rule 5, however, does not apply to a decree 
which does not conform to the provisions of r. 4 of 
O. XXXIV. [p. 255, col 2.] 

A decree directing that if the decretal amount is 
not paid within a certain period, the decree shall be 
realised by the sale of the hypothecated property ai^d- 
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in case that is not sufficient, from the person and 
property of the debtor, is not a preliminary decree for 
sale under r. 4 of O. XXXIV, C. P. C , and is cai)able 
of execution, fp. 255, col. 2.] 

Even though a relief may not have been granted 
by the decree, yet if in execution proceedings a Court 
holds that a party is entitled to such relief under the 
decree, it is not open to the parties afterwards to 
contend that no such relief has been awarded and the 
matter is res judicata [p. 256, cols. 1 & 2.] 

After a preliminary decree for sale has been pass- 
ed, an application by the decree-holder for sale of the 
property may be taken to be an application for an 
order absolute for sale. [p. 256, col. 2.J 

Miscellaneous second appeal from an 
order of the District Judge, Ambala, dated 
the Slst March 1921, reversing that of the 
Senior Sub- Judge, Ambala, dated the 15th 
June 1920. 

Mr. Shamair Chand and Bakhshi Tek 
Chand, for the Appellant. 

Lalas Jagan Nath and Mehr Chand 
Mahajan, for the Respondents. 

JUDGMENT, — In this second appeal 
from an order in appeal of the learned 
District Judge, Ambala, relating to an 
objection to the execution of a decree, the 
questions that arise for determination 
are 

(1) Was the decree in question a simple 
money-decree or a preliminary decree under 
0. XXXIV, r. 4, C. P. C., for sale of the 
property mortgaged ? 

(2) If it was a preliminary decree under 
0. XXXIV, r. 4, and was as such incapable 
of execution unless made absolute under 
O. XXXI V, r. 5, was the judgment-debtor 
precluded Jfrom taking the objection that it 
could not be executed because he had not 
taken that objection on the previous 
applications for execution ? 

(3) As the judgment-debtor took no objec- 
tion to the application of the decree-holder 
for sale of the property mortgaged, and as 
sale thereof was ordered, was the applica- 
tion thus granted tantamount to an applica- 
tion for an order absolute for sale ? 

As regards (1) there can be no manner of 
doubt that neither did the plain tiff.s ask for 
a decree under 0. XXXIV, r. 4, nor did the 
Trial Court (Sub- Judge, Ambala) pass a pre- 
liminary decree in .terms of O. XXXIV, r. 4, 
C. P. C. As pointed out by the learned 
District Judge the plaintiffs’ prayer in the 
plaint was for a decree for the money 
claimed with a lien on the property hypothe- 
cated (6a kafalatti-jaedad'i-marhuma) and 
against the other property and person of 
the defendant. There was no prayer in the 
plaint for sale of the land mortgaged. The 


defendant did not deny the claim, but 
wanted to pay the debt by instalments. 
The Sub-Judge did not allow instalments 
and ordered as below ; — 

“I allow the defendant six months in 
which to pay the decree ; failing which the 
decree shall be realised in the first instance 
by the sale of hypothecated property. If 
that is not found sufficient, the decree shall 
be realised from the person and the pro- 
perty of the debtor.” 

The decree that was drawn up was in the 
terms of the above order on a form prescrib- 
ed for simple money-decrees. Evidently 
this decree was not merely a preliminary 
decree for sale of mortgaged property, but 
it was what is called a composite decree, 
i. e., a decree for sale of the property mort- 
gaged as well as against the person and 
other property of the mortgagor. The ques- 
tion is what rules of procedure apply to 
the execution of a decree of this description. 
It has been repeatedly held that s. 89 of the 
Transfer of Property Act, for which 
O. XXXIV, r. 5, has been substituted does 
not apply to a consent-decree in a suit for 
sale of the property mortgaged because 
such decree could not be drawn up in 
accordance with s. 88 of that Act or 
O. XXXIV, r. 5, 0. P. C. The same princi- 
ple applies by analogy to a composite decree 
of the kind passed in the present case, and 
it may safely be affirmed that O. XXXIV, 
r. 5, cannot apply to it as it does not con- 
form to O. XXXIV, r. 4. 

It may be remarked here in passing that 
the Madras High Court held in Kommachi 
Rather v. Pakker (1) and agqin in Abdulla 
Sahib V. Oosman Sahib (2) that decree of the 
kind in question is a simple money-decree 
but that the Calcutta High Court took a 
contrary view in Kartick Nath Pandey v. 
Jugger Nath RamMarwari (3). The proposi- 
tion that a preliminary decree for sale of 
property mortgaged under O. XXXIV, r. 4, 
C. P. C,, cannot be executed unless made 
absolute under 0. XXXIV, r. 5 is unassail- 
able, and, therefore, the authorities cited in 
support of it need not be referred to. But 
the decree in the present case was beyond 
the scope of O. XXXIV, r. 4, because it was 
not obly a decree for sale of the property 
hypothecated but also a decree against the 
person as well as other property of the judg- 
ment-debtor. 

(1) 20 M. 107; 7 M. L. J. 66; 7 Lid. Dec. (n. s.) 75 

(2) 28 M. 224. ^ ^ ' 

(3) 27 0. 286; 14 lad. Deo. (n. b.) 188. 
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But the appeal must fail on another 
ground also granting for the sake of argu- 
ment that the decree in question is covered 
by O. XXXIV, r. 4. The judgment- debtor 
is precluded from now taking the objection 
that it is incapable of execution because 
he did not take that objection on the pre- 
vious applications for execution thereof. 
The decree was passed on the 19th May 
1916 and execution proceedings went on 
from 1917 to 1920 with objections and 
offers to pay and applications for lirafe on 
the part of the judgment-debtor. The 
present objection was taken for the first 
time on the 16th February 1920. The 
question is : Was the judgment-debtor 
competent to raise this objection at that 
stage? Precisely this very question arose 
before a Division Bench of the Madras 
High Court in the case reported as Bpoor 
Ramasamy Reddy v. Kandadai Ranga- 
manner Iyengar (4) and was answered in 
the negative in the following way “The 
next question is whether the respondent is 
entitled to execute the decree at all. It is 
contended that it is only a preliminary 
decree and that a •.'•.irding to the decision 
of the Privy Council [Ashfaq Husain v. 
Gauri Sahai (5)] which has been followed 
by Miller and Sadasivh A.iyar, JJ., in 
Yemani Chinna Seshaya v Varanasi Pepaya 
(6), Benson and Sundara Aiyar, J J., in Raja 
Kumara Venkata Perumal Raja Bahadur v. 
Audikesualu Reddi (7) a preliminary decree 
is not capable of execution and it is only 
the decree absolute under r. 5, O. XXXIV, 
that can be executed. In this case it is 
clear that no decree absolute under r. 5 
has been passed, but we think it is necessary 
to decide this question, because this conten- 
tion is not available to the appellants. On 
the decree-holder’s application for the exe- 
cution of the decree, notice was issued to 
the judgment-debtors (appellants) and an 
order Was passed directing tJie sale of the 
property ; no objection was taken to the 
sale on this ground. It has been repeatedly 
held that even though a relief may not have 
been granted by the decree, yet if in execu- 
tion proceedings a Court holds that a party 

(4) 23 lad. Cr8. S9C; 26 M. L. J. 255; 15 M. L. T. 

246: (1914) M. W. N. 622. ^ ^ 

(5) 9 Ind. Oas. 975; 33 A. 264; 15 C. W. N. 370; 8 
A. L. J. 332; 13 0. U J. 851; 9 M. L. T. 380; 13 Bom. 
L. K. 367; 4 Bur. L. T. 121: 21 M. L. J. 1140; 38 L A. 
37; (1911) 2 M. W. N. 177 (P. O.). 

(6) 15 Ind. Cbs. 732. 

^7) 17 Ind. Cae. 759; 23 M. L. J. 675; 12 M. L. T. 
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is entitled to sucli relief under the decree, it 
is not open to the parties afterwards to con- 
tend that no such relief has been award- 
ed and the matter is res judicata. We are, 
therefore, of opinion that in this case it is 
not open to the appellants to plead that 
there is no decree under which the pro- 
perties could be sold. We must, therefore, 
disallow this contention and we dismiss the 
appeal with costs.’’ 

The learned Counsel for the appellant 
made an attempt to distinguish the above 
ruling on the ground that a notice was 
issued to the judgment-debtor in that case 
to show cause why the mortgaged property 
should not be sold, while in the present 
case no such notice was issued ; but he 
admitted that the judgment-debtor was 
aware of the execution proceedings and 
took part therein all along. Therefore he 
had full notice of the order made for sale of 
the property, and as he did not object to it 
at the proper time he could not be allowed 
to do so later on. The excuse that he did 
not do so because he was under the impres- 
sion that the decree w’as a simple money 
decree can be of no avail. 

Further, the Madras High Court has held 
that under the circumstances stated in (3) 
above the application for sale should be 
taken to be an application for an order 
absolute for sale — See Appa Rao v. Krishna 
Ayyangnr (8), which w^as followed in Veera 
Rc'ldi V. Ramalinga Mudaley (9). This is 
another way of looking at the effect of the 
judgment- deb tor’s omission to object in 
time to the decree-holder’s application for 
sale and indicates the judicial policy that 
the decree-holder should not be left in the 
lurch when in consequence of the judg- 
ment-debtor’s own conduct he has allowed 
to pass the period prescribed by the Statute 
of Limitation for making an application for 
an order absolute for sale. 

In all the reasons given above the appeal 
fails and is dismissed with costs. Counsel’s 
fee Rs. 100. 

7‘. K. Appeal dismissed. 

(8) 25 M. 537. 

(9) 4 Ind. Cas. 42; 6 M, L. T. 361, 
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OUDH CHIEF COURT. 

RfiPERENCE FOR RuLlNG No. 1 OF 1923. 

December 7, 1925. 

Present: — Mr. Justice Hasan and 
Mr. Justice Ashworth. 

D. M. STHWARl\ COMMISSIONER op 
INCOME TAX, UNITED PROVINCES 
versus 

The LUCKNOW ICE ASSOCIATION. 

Income Tax Act (Xl of 1022), ss, 3, 66 — Selling 
association of several firms — Association, whether 
separate firm liable to assessment — Chief Court of 
Oudh, whether High Coui't for purposes of s. 66—Oitdh 
Courts Act (IV of 1925), s. 8 — U, P. General Clauses 
Act (I of IQOlf), 8 It. 

Where certain i ■. lirma by means of 

an agreement forrnea a oeiimg Association to prevent 
underselling by the constituent lirms and lixed a 
certain rate to be paid by the Association for ico 
manufactured by the constituent firms : 

Held, that the Association was clearly a separate 
Arm within the meaning of s 3 of the Income Tax Act 
and was liable to assessment of income tax [p. 257, 
col. 2.] 

Per Hasan, J — The Chief Court of Oudh is a High 
Court within the meaning of s. 6(5 of the Income 
Tax Act. [p. *258, col 1 ] 

Reference under s. 66 (2) of the Income 
Tax Act, 1922, demanded by the Lucknow 
Ice Association. 

The Government Advocate, for the Com- 
missioner of Income Tax. 

Mr. Bisheshar Nath Srivastava for the firm 
Messrs, Ramchand Gopaldas and others. 

ORDER. 

Hasan, J. — This is a reference under 
0. 66, sub-s. (2) of the Indian Income Tax 
Act, of 1922, by the Income Tax Commis- 
sioner of the United Provinces of Agra and 
Oudh. The question of law which the Com- 
missioner has referred to this Court for 
decision is stated in the reference as fol- 
lows:— Was the Ice Association described 
in para. S above a firm within the meaning 
of 8. 3 of the Indian Income Tax Act, 
whose income, profits and gains are liable to 
assessment to tax under the said Act. 

The Commissioner has answered this 
question in the affirmative, and I am of the 
opinion that his answer is right. 

It appears that on the 15th day of March 
1923, an agreement was made and entered 
into between two proprietors of two ice 
factories, and three managers of three ice 
factories all situate in the City of Lucknow, 
In the preamble of this agreement the object 
of Association formed thereby was stated 
to be the promotion and protection of the 
trade of ice business and of facilities to the 
public, and also the economising of the 
working of such manufacture and business, 

X7 


The Association formed under this agree- 
ment was to work in accordance with the 
terms contained therein for a period of 
two years from 1st April 1^23 to 31st 
March 1925. The Association thus formed 
was to have the entire control over the 
management of sales and “distribution of 
the profits to the constituent factories, and 
the proprietors and managers of these facto- 
ries were bound to assist the Association 
“in making the work easy and more success- 
ful.’’ The parties to the agreement were 
to manage the affairs of the Association, to 
fix rates, and prices and adjust accounts and 
determine other matters arising out of the 
said agreement. On behalf of the Associa- 
tion and under para. 8 of the agreement, 
M. Amir Hasan proprietor of one of the 
constituent ice factories, was to work as 
an Honorary Sale Commissioner. Rates for 
the sale and disposal of ice were to be fixed 
from time to time by the Association and 
the Sale Commissioner was to keep the 
accounts, and was provided with a staff to 
be paid by the Association. Paragraph 19 
of the agreement provides for the dis- 
tribution of the sale-proceeds of the ice 
amongst the constituent factories in certain 
proportions. On an interpretation of these 
terms of agreement, I am clearly of opinion 
that the Association formed under this 
agreement, is a firm within the meaning of 
s. 3 of the Indian Income Tax Act of 1922, 
and as such, is liable to assessment under 
the same Act. 

The reference before us also raises a pre- 
liminary question as to the jurisdiction of 
this Court to entertain this reference. In 
other words, the question is, whether this 
Court is a High Court within the meaning 
of s. 66 of the Indian Income Tax Act of 
1922. Section 8 of the Oudh Courts Act, 
1925 runs as follows.* — 

“The Chief Court shall be deemed for the 
purposed of all enactments for the time be- 
ing in force to be the highest Civil Court 
of appeal and revision.” 

This Court is the Chief Court of Oudh 
under s. 3 of the Oudh Courts Act, 1925. Sec- 
tion 4, para. 21 of the General Glauses Act, 
1904, United Provinces defines High Court 
as follows: — 

. “ ‘High Court’ used with reference to civil 
proceedings, shall mean the highest Civil 
Court of Appeal in the part of the United 
Provinces in which the Act containing the 
expression operates.” 

The Oudh Courts Act operates in the 
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Province of Oudh in the United Provinces. 
I am, therefore, of opinion that the effect of 
the two enactements is to constitute this 
Court a High Court within the meaning of 
B. 66 of the Indian Income Tax Act, 1922. 

Ashworth, J. — I agree. Certain 
manufacturing firms by means of an agree- 
ment formed a ' Selling Association to pre- 
vent underselling by the constituent 
firms. One clause in the agreement provided 
for an article manufactured by the con- 
stituent firms being paid for at a fixed rate 
by the Association. It is alleged in argument 
that heavy losses were incurred by the con- 
stituent firms by manufacturing at this rate. 
In my opinion the Association was clearly 
a separate firm within the meaning of s. 3 
of the Income Tax Act. Reference has been 
made in a form which does not require 
this Court to decide the method of assess- 
ment, but it is apparently from the argu- 
ment of Counsel for the Association, the 
method that the Association really objects 
to. There does not appear to me any reason 
why the profits of the association should be 
held diminished by any losses of the in- 
dividual firms. 

By the Court.— The answer of the 
Court to both questions asked in the 
reference is in the affirmative. Having regard 
to the provision of s. 66 (6), it is ordered 
that the Association shall bear the costs of 
this reference. 

0. H. Answered affirmatively. 


LAHORE HIGH COURT. 

First Civil Appeal No. 1115 of 1921. 
April 15, 1925. 

Present: — Mr. J ustice Martineau and Mr. 

Justice Zafar Ali. 

NATHA SINGH and others — ^Defendants 
— ^Appellants 
versus 

SUNDER SINGH and others — Plaintiffs 
— Respondents. 

Pre-emption— Market-value, determination of— Evi- 
dence, absence of— Waiver— Refusal to purchase at 
certain sum — Sale for lesser sum — Right, whether can 
be asserted. 

In a pre-emption case, in the absence of satisfactory 
evidence of the market value of the land in dispute, 
the sum actually paid may be taken to be the proper 
market value, [p. 259, col. 1.] 

Where a pre-emptor refuses to purchase the pro- 
perty offered for sale at a certain price, he ie not 


estopped from asserting his right of pre-emption if 
the property is subsequently sold for a lesser sum. 
[ibid, j 

First appeal from a decree of the Senior 
Subordinate Judge, Seikhupura at Gujran- 
wala, dated the 14th March 1921. 

Dr. Nand Lai and Lala Amolak Ham 
Kapur, for the Appellants. 

Lala Badri Kalh and Diwan Mehr Chand, 
for the Respondents. 

JUDGMENT. — Barkat Ram, defen- 
dant No. 1, sold the land in suit to defend- 
ants Nos. 2 and 3 for Rs. 12,000. The plaint- 
iffs sue for pre-emption, alleging them- 
selves to be collaterals of the vendor, and 
have been given a decree subject to the 
payment of Rs. 12,024, the additional Rs. 24 
having been allowed for improvemenU to 
well- gear. Both parties have appealed. 

The evidence of Atma Ram P. W. No. 1 
and Pala Mai D. W. No 3, who are both first 
cousins of the vendor, proves that the plaint- 
iffs are the latter’s second cousins. Their 
statements are supported by an extract from 
the settlement pedigree table which is on 
the record, and are unrebutted. We agree 
with the lower Court’s finding that the 
plaintiffs are collaterals of the vendor and 
have a right of pre-emption superior to that 
of the vendees. 

The next question is whether the full 
price entered in the sale-deed was paid, 
and the main dispute relates to an item of 
Rs. 1,400 alleged to have been paid by the 
vendees to Mangal Singh, who is said to 
have been a creditor of the vendor Barkat 
Ram. Mangal Singh is the vendor’s sister’s 
son, and the bahi which he produces to 
prove the debt which he says Barkat Ram 
owed him is one in which an entry could be 
made at any time, as he keeps no cash book 
or daybook. The receipt that he gave to 
the vendees for the Rs. 1,400 is unattested. 
He lives about b kos from the vendee’s 
village, but it is alleged that when he went 
there to ask Barkat Ram for payment the 
vendees undertook in writing to pay the 
money for Barkat Ram, and that they paid 
it about a month later. The written under- 
taking which the vendees are said to have 
given is not on the record, although it was 
produced before the lower Court. It is 
peculiar that the receipt for the Rs. 1,400 
bears date the 2nd Poh, which was one day 
before the execution of the sale-deed. The 
vendees themselves have not gone into the 
witness-box, and we regard the evidence of 
Mangal Singh as to the debt and the pay* 
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ment of Rs* 1,400 with suspicion, and are 
,not satisfied that any such payment was 
made. We have no doubt that the remain- 
ing sum of Rs. 10,600 was paid. There is 
no satisfactory evidence of the market* value 
of the land, and Rs, 10,600 the sum actual- 
ly paid, may be taken to be the proper 
value. 

Ev'idence was given by the vendees to 
prove that the land had been offered to the 
plaintiffs and that they had refused to buy 
it and had thus waived their right, but as 
the evidence is to the effect that Barkat 
Ram demanded Rs. 12,000, for the land, and 
we have found that the market- value was 
much less, the plea of waiver has no force. 

There is no dispute about the item of 
Rs. 24, allowed by the lower Court for im- 
provements. 

We accept the plaintiffs' appeal (No. 1437 
of 1921) and alter the decree to one for 
possession of the laud in suit on payment of 
Rs. 10,624. It is not necessary to fix a date 
for payment as the amount has already 
been deposited. The defendant-vendees 
will pay the plaintiffs’ costa in both Courts. 

The defendants' appeal (No. 1115 of 1921) 
is dismissed with cost, 

Plainti'ffs' appeal accepted 

z. K. and defendants' appeal dismissed. 


LAHORE HIGH COURT. 

Miscullaneous First Appeal No. 694 
OP 1925. 

June 1, 1925. 

Present : — Mr. J ustice Zafar Ali. 

KAN SHI RAM— Defendant— Appellant 
versus 

Firm PRABH DIAL ARJAN DASS & Co. 

— Respondent. 

Civil Procedure Code (Act V of 1908), ss. 1^7, US, 
0. XXXIX, rr. 1, 2— Specific Relief Act (I of 1877), 
as. 5h, 55 — Execution of decree — Application against 
surety — Fraud, plea of, whether can be taken — 
Injunction restraining Court from executing decree, 
whether can he granted — Subordinate Courts, power 

Where an application is made to execute a decree 
against a surety, the surety is a party within the 
meaning of s. 47 of the G. P. 0,, and it is open to the 
surety to raise a plea of fraud before the Executing 
Court, [p. 259, col 2.] 

A subordinate (;jourt has no power under the C. P. 
0. or any other statutory enactment to restrain 
another Court by an injunction from executing a 
decree, [ibid.] 
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‘Miscellaneous first appeal from an order 
of the Senior Sub- Judge, Amritsar, dated 
the 3rd March 1925. 

Lala Badri Das, R fi , for the Appellant, 

Lala Fakir Chand, for the Respondent. 

JUDGMENT.— The question for de- 
termination in this miscellaneous appeal is 
whether the Sub- Judge, Third Class, before 
whom a suit is pending for a declaration 
that a security bond for stay of execution 
of a decree was given under fraud and was, 
therefore, unenforceable, can issue an injunc- 
tion to the Senior Sub- Judge, First Class, 
who is executing the decree against the 
surety for stay of execution pending deci- 
sion of the said suit by the surety. The 
facts are briefly as below : — 

An ex parte decree for Rs. 12,990 and 
costs was passed against Hira Lai and 
others, and the decree-holders took out ex- 
ecution of the same. The judgment-debtors 
then applied to have that decree set aside 
and also for stay of execution. This was 
allowed on their furnishing security for 
payment of the decretal amount if the ex 
parte decree were not set aside. The per- 
sons who gave the security bond were 
Kanshi Ram and Devi Chand. The ex 
parte decree was not set aside and was 
eventually affirmed by the High Court* 
The decree-holders proceeded to execute it 
against the judgment-debtors as well as the 
sureties, and on their application the Execut- 
ing Court proceeded against the persons of 
the surety, Kanshi Ram and twice ordered 
his ariest. Each time Kanshi Ram appeal- 
ed to the High Court against that order, 
and as his last appeal was dismissed he 
filed the declaratory suit in question. The 
plea of fraud was never raised in the exe- 
cution proceedings, and it is a question 
whether he could bring a separate suit to 
establish fraud. A surety by virtue of s. 145, 
C. P. C., is a party within the meaning of 
8. 47, 0. P. C. and a plea of this nature 
could be raised before the Executing Court. 
But this is by the way. The real point is 
that the Court in which the suit was insti- 
tuted had no power under the 0. P. C. or 
any other statutory enactment to restrain 
the Executing Court by an injunction from 
executing the decree. 

Only a chartered High Court has in- 
herent powers to issue injunctions of this 
nature in certain cases, but other Courts 
do not possess any such powers, vide Rash 
Behary Dey v. Bhowani Chum Bkose (1) 

(1) 34 0. 07, 
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and Mungle Chand v. Gopal Earn (2). The 
Executing Court was, therefoie, competent 
to refuse to stay proceedings and this appeal 
as against its order must fail and I dismiss 
it with costs. 

It may be noted here that copy of the 
plaint produced by Mr. Fakir Chand shows 
that the surety's suit is to have the decree 
itself decreed void. 

2 . K. Appeal dismissed. 

(*) 34 0. 101. 


ALLAHABAD HIGH COURT. 

Fikst Appeal from Order No. 10 op 1925. 
May 26, 1925. 

Present : — Mr.- Justice Sulaiman and 
Mr. Justice Daniels. 

Uusammat MOHAMDI BEG AM— Defend- 
ant — Appellant 
versus 

TUFAIL HASAN— PiJiiNTiPP— 
Respondent. 

Civil Procedvrc Code (Act V of 1908), a. 11, 0, 
XXXIV, r, 8 — Redemption suit — Decree based on com- 
promise — Default in payment — Second suit for re- 
demption, whether maintainable. 

A decree passed in a redemption suit on the basis 
of a compromise provided that on payment of a 
certain sum to the defendant -within one month of 
the date of the compromise the plaintiff -would be 
entitled to get the property redeemed and to be put 
in possession and that after the expiry of the fixed 
period he would be entitled to execute the decree on 
payment of the sum mentioned in the decree. Plaint- 
ifl failed to pay the amount within the time mentioned 
in the decree and failed to apply for execution of the 
decree within tliree years of its date. He subsequent- 
ly brought a second suit for redemption of the same 
property - 

Held, that inasmuch as the first decree did not 
provide that the plaintiff's right to redeem was to be 
extinguished absolutely in case of default of payment 
he was not prevented from bringing a second suit for 
redemption and that the defendant was still amoit- 
gagse and had not become absolute proprietor of the 
property. 

Hari Ram V. Indraj, 69Ind. Cas 187; 44 A. 730,20 
A. L. J. 631; (1922) A. I. K. (A.) 377; 9 O & A. L R. 
123 and Arura v. Bur Singh, 84 Ind. Cas. 67; 5 L. 371; 
(1925) A. I. K. (L.) 31, relied on. 

First appeal from an order of the Sub- 
ordinate Judge, Moradabad, dated the 5th 
September 1924. 

Mr. Baleshwari Prasad, for the Appellant. 
Mr. Mushtaq Ahmad, for the Respondent. 

. JUDGMENT. — This is a defendant’s 
appeal arising out of a suit for redemption. 
It appears that on a previous occasion 
the plain tifi instituted a suit for redemp* 


tion of this very mortgage and obtain 
ed a compromise decree in December 
1916. The deciee as framed was not in 
accordance with the compromise and vas 
accordingly subsequently corrected in April 
1924. The amended decree stood as fol- 
lows : 

“On payment of Rs. 225 to the defendant 
within one month of the date of the compro- 
mise the plaintiff would be entitled to get 
the property redeemed and put in posses- 
sion but after the expiry of the fixed period 
he will be entitled to execute his decree on 
payment of Rs. 225. Parties shall bear their 
own costs.’’ The plaintiff failed to pay the 
amount in time and failed to apply for 
execution within three years. He however 
has brought a second suit for redemption of 
that property. The Trial Court dismissed the 
suit holding that the claim was barred by 
the provisions of 8. 11,C. P. C. On appeal 
the learned Subordinate Judge has taken 
the contrary view and remanded the case 
for trial of the other points involved in the 
case. In our opinion the view taken by the 
lower Appellate Court is correct. When it 
is home in mind that the original mortgage 
deed was a usufructuary mortgage a suit 
for redemption of that mortgagein spile of a 
default of payment of the mortgage money 
within the time fixed can be brought. If 
there had been no compromise the proper 
course would have been that the property 
would be sold and the mortgage money 
realised thereby. By mere lapse of the time 
fixed, the mortgagee does not become 
the absolute proprietor of the mortgaged 
property. The case however was compro- 
mised and the decree was passed in terms 
of the compromise. The compromise no- 
where expressly stated that in default of the 
payment of Rs. 225 within one month the 
plaintiff’s right to redeem would be ex- 
tinguished or that his exclusive remedy 
would be to apply for execution. We may 
note that the decree as originally framed 
bore a clause that in default of payment his 
right to redeem would be extinguishe j, but 
the Court subsequently corrected this, hold- 
ing that it was not in accordance with the 
compromise. It seems to us that when under 
the compromise the parties did not agree that 
his right to redeem would be extinguished 
absolutely he is not prevented from hriDg>- 
inga second suit for redemption, and the 
mortgagee is still a mortgagee and W not 
become the absolute proprietor of the pro* 
perty. In support of our view we may refey 
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to the case of Hari Ram v. Indraj (1) which 
hag been followed by the Punjab High 
Court in the case of Arura v. Bur Singh 

We accordingly dismiss this appeal with 
costs including fees on the higher scale. 

z. K. Appeal dismissed. 

(1) 69Ind. Oa's, 167; 44 A. 730; 20 A. L. J. 631; 
(1922) A. I R (A.) 377; 9 0. & A. L R. 123. 

(2) 84 Ind. Oas. 67; 5 L 371; (1925) A. I. R. (L.) 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2141 of 1924. 
July 1, 1925. 

Present.-— Mr. Justice Jai Lai. 

RAM LABHAYA and othbrs— Defendants 
—Appellants 
versus 

KARTAR SINGH and others— Plaintiffs 
AND KEiSAR MAL and others — Defendants 
— Respondents. 

Mortgage — Redemption by one of several mortgagors 
— Civil Procedure Code (Act V of 1008), 0. XXII,r.U 
— Death of pro forma respondent—Tjegal repre- 
sentatives not brought on record — Abateme7it, extent 

of 

Oiie of several mortgagors is entitled to redeem the 
entire mortgage and by doing so he steps into the 
shoes of the mortgagee in respect of the shares of the 
other mortgagors [p. 261, col 2 ] 

Where a pro forma respondent dies and his legal 
representatives arc not brought upon the record 
within the prcsxjribed pcrio^l, the abatement of the 
appeal as against the deoaasid respondent does not 
result in the abatement of the appeal as a whole, 
tp. 262, col. 1.] 

Sscond appeal from a decree of the 
District Judge, Attock at Oampbellpore, 
dated the 25th April 1924, affirming that of 
the. Subordinate Judge, Fourth Class, Pindi- 
gheb, District Attock. 

Dr, Nand LaZ, for the Appellants. 

Mr. M. S, Bhagat^ for the Respondents. 

JUDGMENT, -A preliminary objection 
was taken on behalf of the respondents 
that Badhe Khan respondent died on the 
I'^th of February 1925 and no legal repre- 
sentatives havingbeenbrought on the record 
in his place within the prescribed time the 
appeal abated as against him. On behalf 
of the appellant an application was made 
on the 13th of June praying that certain 
persons be substituted as legal represent- 
atives of Budhe Khan. An affidavit was 
filed explaining the delay in presenting the 
application. It was alleged that the appel- 
lants did not know of the death of the res- 
pondent, In my opinion there was no 
sufficient ground for extension of the ordi- 
nary period of limitation. I, therefore, in- 


timated to the parties that the appeal as 
against Budhe Khan had abated. 

The learned Counsel for the respondents 
then contended that the whole appeal had 
abated. In order to understand this ob- 
jection it is necessary to state the facts of 
this case. The land in suit was in posses- 
sion of a muqarridar. On his death without 
an heir it reverted to the proprietary body 
of the village. The deceased muqarridar 
had mortgaged this land with defendants 
Nos. 1 to 27. The plaintiffs are two of the 
proprietary body. They instituted this suit 
for the redemption of the mortgage and 
impleaded 'defendants Nos. 28—51, the other 
proprietors of the village as pro forma de- 
fendants. Budhe Khan, deceased, was one 
of the proforma defendants. The suit was 
decreed by the Trial Court. An appeal by the 
inorl defendants has been dismissed by 
th(j District Judge on the ground that one 
of the pro forma defendants was not im- 
pleaded or represented before him. The 
mortgagees appeal to this Court. It appears 
that the plaintiffs are the owners of a very 
large share in the land in suit. The ques- 
tion, therefore, is whether a few of the mort- 
gagors can redeem the entire mortgage. 
This was not a suit by the plaintiff to 
redeem only his share of the mortgaged 
property. In my opinion one of the mort' 
gagors is entitled to redeem the entire mort- 
gage, and by doing so he steps into the shoes 
of the mortgagee in respect of the shares of 
the other -r-. In this case owing to 

the death of muqarridar all the proprietors 
became mortgagors. 

The learned Counsel for the respondents 
argued that the proprietors are more like 
heirs of a deceased person and that a few 
of a number of heirs are not competent to 
sue in respect of a cause of action which 
vested in the deceased. In my opinion this 
analogy does not apply. The plaintiffs in 
this case cannot be called the heirs of the 
deceased muqarridar. They became co- 
owners of the land bv virtue of reversion. 
They are, therefore, the owners of the land 
in whom the equity of redemption vests. 

The matter can be looked at from another 
point of view. It was contended that the 
integrity of the mortgage cannot be broken 
except under certain circumstances. It was 
admitted that a mortgagee can allow partial 
redemption of a mortgage. The plaintiffs 
in this case are the mortgagors and the 
contesting defendants are the mortgagees. 
They are the appellants before me and they 
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have allowed their appeal to abate against 
one of the respondents. Supposing a decree 
had been given against them in favour of 
a number of mortgagors jointly, I think it 
was open to them to abandon their appeal 
or to compromise the case against some of 
the mortgagors and to contest the right of 
others to redeem. The practical effect of 
the omission of the appellants to bring on 
record the legal representatives of Budhe 
Khan is the same. 

Moreover, Budhe Khan was merely a pro 
forma defendant and the abatement of the 
appeal as against him does not result in the 
abatement of the appeal as a whole I, 
therefore, hold that the appeal does not 
abate. This practically disposes of this 
appeal on the merits also, because the appeal 
by the mortgagees defendants has been dis- 
missed by the learned District Judge on 
the ground that one of the pro forma defend- 
ants, Nawab, had sold his rights to one 
Alam Sher and on the plaintiffs’ application 
Alam Sher, was made a defendant in place 
of Nawab. Nawab subsequently died, but 
Nawab’s heirs were not made respondents 
by the appellants in the District Judge’s 
Court nor was Alam Sher made a respond- 
ent. The Court ordered that Alam Sher 
should be joined. The appellants not hav- 
ing complied with these orders the appeal 
was dismissed. It is admitted by the learn- 
ed Counsel for the respondents that if Alam 
Sher was not a necessary party to the appeal 
then the order of the learned District Judge 
could not be sustained. For reasons already 
given I hold that none of the pro forma 
defendants were a necessary party to the 
appeal and, therefore, accepting this appeal 
I remand the case to the learned District 
Judge for decision on the merits. The 
Court-fee on the memorandum of appeal 
will be refunded to the appellants. The 
other costs will abide the result, 

z. K. Appeal accepted. 


OUDH CHIEF COURT* 

Second Civil Appeal No. 80 op 1925. 
December 9, 1925. 

Present: — Mr. Justice Raza. 

J AH AN GI R — D bfen d a n t — A ppell a nt 
versus 

RAM HARAKH and others— Plaintiffs 
— Re.vTONDENIS. 

Mortgage, — Grove planted by mortgagee — Accession — 
Bight of mortgagor to grove. 


K EAM HAKAKH. [92 I. 0. 1926j 

Where a mortgagee in possession, without the 
consent of the mortgagor, plants a grove which is not 
necessary for the preservation of the property and of 
which separate possession is not possible, the mort- 
gagor is entitled to possession of the grove un- 
conditionally. 

Zubeda Bihi v. Sheo Charan^ 22 A. 83 at p. 85; A. 
W. N. (1899) 189; 9 Ind. Dec. (n b.) 1085, referred to. ^ 

Appeal from a decree of the Subordi- 
nate Judge, Partabgarh, dated the Slsr 
October 1924, confirming that of the Munsif, 
Partabgarh, dated the Slst July 1923, 

Messrs. Suraj Prasad Khandelwal and 
Radha Krishna^ for the Appellant. 

Mr. H, D. Chandra, for the Respondents. 

JUDGMENT.— This is a defendant's 
appeal arising out of a redemption suit. 
The facts of the case are as follows 

One Durga Singh mortgaged grove 
No. 719 in Sahjanpur District Partabgarh 
to Jahangir (appellant), with possession, 
for Rs. 25 in or obout 1904. Durga Singh 
died in or about 1912 leaving Saraoj it Singh 
and Bhagwant Singh (defendants Nos. 2 
and 3) as his heirs The plaintiff Ram 
Harakh purchased the equity of redemp- 
tion from the defendants Nos, 2 and 3 on 
SOth August 1922 and instituted the present 
suit in December 1922 against Jahangir 
impleading the defendants Nos. 2 and 3 
also. The claim was decreed by the first 
Court on the 31st July 1923. That decree 
was affirmed by the lower Appellate Court 
on the Slst October 1924. The mortgagee, 
defendant No. 1, has come to this Court in 
second appeal coniending that the lower 
Courts were wrong in not allowing the 
price and cost of 8u new trees planted by 
him in the grove during the continuance of 
the mortgage. 

It is admitted that 18 old trees still 
stand in the grove. It is neither alleged 
nor shown that the plot lost the character of 
a grove at any time. The new trees in 
dispute are accession to the mortgaged 
property. It has been found that separate 
possession and enjoyment of the grove is 
not possible without detriment to the 
principal property and that the planting of 
the new trees was not necessary to preserve 
the mortgaged property from destruction, 
forfeiture or sale and that the new trees 
were not planted with the consent of the 
mortgagor. Where a mortgagee in posses- 
sion planted a grove without the consent 
of the mortgagor, which was not necessary 
for the preservation of the property and of 
which separate possession was not possible, 
it was held that the mortgagor was entitled 
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to possession of the grove unconditionally 
[Zubeda Bibiv.Sheo Charan(l)] Ishouldlike 
to note also that the defendant No. 1 (mort- 
gagee) had not raised the plea in question 
in the written-statement which he had 
filed in the first Court. I fail to understand 
how and why he or his legal adviser was 
allowed to raise the plea in question in the 
course of arguments in the lower Courts. 
Upon the findings of the lower Court 
the ^ mortgagor must be held entitled as 
against the mortgagee to the accession in 
question. 

The appeal fails and must be dismissed. 
I dismiss the appeal with costs and order 
the appellant to pay the cost of the contest- 
ing respondents. 

G. H. Appeal dismissed, 

(1) 22 A. 83 at p. 85; A, W. N. (1899) 189; 9 Ind. Dec. 
(N. s) 1085. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1242 op 1924. 

January 5, 1925. 

Present: — Mr. J ustice Harrison. 

IBRAHIM AND OTHERS —Dependants— 
Appellants 
versus 

SHAH MAHOMED— Plaintiff and others 
Defendants— Respondents. 

Custom— Alienation—Necessitxj—Marnage of child- 
ren — Enquiry, scope of. 

Where the necessity stated for an alienation of 
ancestral land by a village proprietor is the marriage 
of children, and this is also spoken to by the lambar- 
dar, who attests the sale-deed, and there are, as a 
matter of fact, several young children, one of whom 
is approaching marriageable age, the vendee is not 
bound to make any further enquiry as to whether 
any actual steps to make arrangements for marriages 
have been taken or not. 

Second appeal against a decree of the 
District Judge, Jullundur, dated the 6th 
March 1924, modifyng that of the First Class 
Sub- Judge, Jullunder, dated the Slat Oc- 
tober 192i. 

Lala Mehr Chand Mahajan, for the Ap- 
pellants. 

Sheikh Niaz Mahommed, for the Respond- 
ents. . 

JUDGMENT. — This suit was brought 
by the son of a vendor for the usual de- 
claration. The amount of consideration was 
shown in the deed as Rs. 2,600, out of 
which Rs. 1,300 were on account of previous 
mortgages and this amount was not con- 


tested before the District Judge. The only 
question, therefore, was with regard to the 
necessity for the balance of Rs. 1,300, which 
was paid in full before the Sub- Registrar. 
The entry in the deed was that the money 
was required for the marriages of the 
vendor’s children, etc. The Trial Court 
has held that the vendee had sufficient 
reasons to suppose that the money wae so 
required, and the fact that the vendor had 
five unmarried children, the eldest of which 
a boy of 14 was approaching marriageable 
age, was a sufficient reason for his believing 
the story told him, and has dismissed the 
suit in toto. 

The learned District Judge has held that 
the evidence regarding necessity for this ‘ 
sum is wholly insufficient, that it was for the 
alienee to prove that there was such neces- 
sity, and that he should have satisfied him- 
self beyond all reasonable doubt that the 
money was actually required for the mar- 
riages, and that the absence of any evidence 
as to there having actually been a betrothal 
or any sort of preparations for the marriage 
shows that the vendee did not make suffi- 
cient enquiry, that necessity is not estab- 
lished for this item, and that only the sura 
required for the previous mortgages con- 
stituted a charge upon the land. 

The only question to be decided is whe- 
ther the vendee made sufficient enquiries, 
and whether it was incumbent upon him 
when told by the vendor and the lambar- 
dar of the village, who witnessed the sale- 
deed, and who gives evidence to this effect, 
that money was required for the children’s 
marriages, to ascertain whether any steps 
had been taken to make arrangements or 
not. Doubtless he was bound to satisfy 
himself that the vendor had a child or 
children, and here the vendor had five young 
children his eldest daughter by his first 
wife having already been married. In the 
natural course of events he^ had to make 
arrangements for the marriages of these 
children and presumably the eldest child 
would be married before long and I think 
it was sufficient for him to satisfy himself 
of these facts and that he was not bound to 
make further enquiries, which w'ould have 
been of a somewhat inquisitional nature 
and might have been very much resented. 
All that I understand to be laid down in 
Dtvi Ditta v. Saudagar Singh (1) and 
subsequent judgments is that the vende® 

a) 65 P. R. 1900; P. L. R. 1900, p. 322, 
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is required to satisfy himself that there is 
prima facie necessity, and just as he need 
not go behind an antecedent mortgage or 
a. just debt, it is sufficient if the circum- 
stances j ustify him in supposing that the 
vendor is telling the truth when he tells him 
that he requires money for the marriages of 
his children. 

The question remains of whether the 
amount is so excessive that it should not 
be allowed. It is true that the children 
would presumably be married one by one, 
there being five of whom two are daughters. 
I do not think it can be said that the 
amount is excessive for a Sayyad zemindar 
to spend on the marriages. I therefore, 
accept the appeal and dismiss the suit with 
costs throughout, 

N. H, Appeal accepted. 


ALLAHABAD HIGH COURT^ 

Civil Revision No. of 1925. 

July 27, 1925. 

Present: — Mr. Justice Kanhaiya Lai. ' 
BACH 4 N— Defendant— Applicant 
versus 

RAQHUNATH and others— Plaintiffs 
— Opposite Parties. 

Civil Procedure Code (Act V of 1908), s. 162 — 
Amendment of decree— Appeal filed hut not decided — 
Jurisdiction of Trial Court to amend decree. 

It is Duly wlien an appeal lias been decided and a 
decree has been passed in appeal confirming, amend- 
ing or reversing the decree of the Trial Court that the 
appellate decree operates to supersede the Trial 
Court’s decree, and it is only then that the jurisdictio’l 
of the Trial Court to interfere with the decree so 
superseded ceases. Till the .\pp'‘ll!i;c Court hears the 
appeal and decides it, thedccKC of tin Trial Court 
remains in force and it can be rectified or amended by 
the Court which passed it. 

Civil revision from an order of the Sub- 
ordinate Judge, Benares, dated the 9th 
May 1925. 

Mr. K, N. Malaviya^ for the Applicant. 

JUDGMENT.— This is an application 
in revision for the discharge of an order for 
the amendment of a decree passed by the 
Trial Court on the 9th May 1925. The 
Trial Court . observes that there was a mis- 
take in the decree which was not in ac- 
cordance with the judgment and it has 
directed that mistake to be rectified. It is 
argued here that the Trial Court had ceased 
to have any jurisdiction to amend this 
decree or to rectify it after an appeal had 
been filed from that decree in the Court of 
the District Judge. But till the District 
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Judge hears the appeal and decides it, the 
decree of the Trial Court remains in force 
and it can be rectified or amended by the 
Court which passed it. It is only when the 
appeal has been decided and a decree has 
been passed in appeal confirming, amend- 
ing or reversing it, that the appellate 
decree operates to supersede the decree of 
the Trial Court, and it is only then that the 
jurisdiction of the Trial Court to interfere 
wuth the decree so superseded, ceases. It 
is immaterial what has happened since the 
order of the Trial 'Court of the 9th May 1925 
now sought to be revised was passed. The 
order as passed on that date was correct 
and the Trial Court had jurisdiction to 
pass it. The decision in Asma Bibi v. 
Ahmad Husain (1) refered to by the learned 
Counsel for the applicant does not apply 
because in that case the amendment was 
made after the appeal was decided. The 
application is, therefore, rejected. The stay 
order passed will be withdrawn. 

z. K, Application rejected, 

(1) 30 A. 290; A. W. N. (1908) 109; 5 A. L. J. ^84. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1433 of 1924, 
December 23, 1924. 

Present: — Mr. Justice LeRossignol. 

HAKIM DIN — Plaintiff-Appellant 
versus 

QUTAB DIN and others — Defendants — 
Respondents. 

Muhammadan Law — Gift, revocahility of. 

When once a delivery of possession has been made 
a gift under Muhammadan Law is not revocable if 
the conditions of the gift have not been broken. 

Second appeal against the decree of the 
Senior Sub- Judge, Sialkot, dated the 26th 
February 1924, confirming that of the 
Fourth Class, Sub- Judge, Sialkot, dated 
the 4th December 1923. 

Lala Mool Chand, R. S., for the Ap- 
pellant. 

Mr. Abdul Rashid^ for the Respondents. 

JUDGMENT.— This second appeal 
arises out of a suit for a declaration that a 
gift by the plaintiff is null and void and 
should be revoked. The gift consisted of 
the plaintiff’s fourth share in a house which 
was under mortgage with possession, and, 
in the Courts below several reasons were 
alleged why the gift should be set aside, , 
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as, for instance, undue influence, breach of 
the conditions of the gift, invalidity of the 
gift of plaintiff’s undivided share. On all 
these points the plaintiff has been unsuccess- 
ful and before me the appellants Counsel 
has narrowed down his contentions’ to this 
only that under Muhammadan Law a gift 
is always revocable even after seisin has 
been delivered except in certain cases into 
none of which the present case falls. This 
contention is that a gift under Muhain 
madan Law is always revocable by the 
donor even after delivery of the property 
gifted although none of the conditions of 
the gift have been broken. I am not able 
to accept this proposition and hold that 
when once delivery has been made a gift 
under Muhammadan Law is not revocable 
if the conditions of the gift have not been 
broken, and I dismiss the appeal with costs. 

N. H. Appeal dismissed. 


OUDH CHIEF COURT* 

Second Civil Appeal No. 516 op 1921. 
November 26, 1925. 

Present : — Mr. Justice Hasan and 
Mr. Justice Raza. 

Sheikh BASHIR AHMAD—Plaintiff— 
Appellant 
versus 

Musammat ZOBAIDA KHATUN and 
another— Defendants— Respondents. 

Muhammadan Law — Hiba-bil-ewaz, nature of — 
Conveyance of landed property for dower —Transac- 
tion, whether sale- -Pre-emption^ right of—Oadh Laws 
Act {XVIII of 1876), s. 9 —Transfer of Property Act 
(IV of 1882), 8 Price,'' meaning of -Dower-deht, 
whether price— Deed, construction of. 

A conveyance of landed property by a husband to 
his wife in consideration of an extinction of her dower- 
debt is a gift of the form known as hiba-bil-ewaz in 
Muhammadan Law, and as such is not liable to pre- 
emption. It (%annot be regarded as a sale attracting 
the provisions of s. 9 of the Oudh Laws Act. [p. 265, 
ool. 2.] 

Ram Prasadv. Rabat Bihi, 33 Ind. Gas. 622; 18 O. 
0.367, Ahid Ali v. Arabunnissa, 1 O. C. 75, fol- 
lowed. 

Nathu V. Shadi, 29 Ind. Caa. 495, 37 A. 522; 13 A. 
L. J. 714, not followed. 

A hiba-bil-ewaz is a well recognised mode of trans- 
fer of property in Muhammadan Law. A sale is 
equally a well-understood form of contract in the 
same law, yet according to that law the legal in- 
cidents of each case differ in many respects, [p. 266, 
col. 2.] 

A hiborhiUewaz is a combination of two reciprocal 


gifts, [ibid.] 

Jmdad AH v. Ahmad Ali, 85 Ind. Gas. 400; 1 0. W. 


N, 868; 10 O. & A. L. R. 1215; 28 O. G. 55; (1925) A.' 
1. R. (O.) 518, referred to. 

The consideration for a transaction of hiba-bil-ewaz 
in Muhammadan Law does not, therefore, rest merely 
in the pecuniary value of the subject-matter of the 
gift and of the return but there is alwaj^s a personal 
element when the gift is made in favour of one's wife 
or other near relations, [p 267, col, 1.1 

It is wholly unsafe to deduce a rule of law that a 
claim for pre-emption can lie in respect of a tiansa(j- 
tion of hiba-bil-ewaz if in effect it amounts to a sale, 
when no such rule was promulgated by the Muham- 
madan jurists. [ibid] 

The word "property” as understood in Muhammadan 
Law does not include ies incorporates which a claim 
for dower is. [p. 267, ool 2 ] 

The word "price” in the definition of sale in s .54, 
Transfer of Property Act, means "money ” [p 268, 
col 1.] 

A Muhammadan transferring property in lieu of 
dower to his wife does not receive any "price” within 
tlie meaning of that word in a. 54, Transfer of Property 
Act. [p 268, col. 1 ] . . . 

There is no difference in principle whether the pro- 
perty is transferred ‘as dower’ or ‘in lieu of dower’, 
[p 267, ool 2.] 

The primary object of all interpretation is to deter- 
mine what intention is conveyed by the deed and the 
jirimary source of determining such an intention is 
the language used in the deed [p 266, col. 2.] 

Appeal against a decree of the District 
Judge, Fyzabad, dated the 15th September 
1924, setting aside the decree of the Addi- 
tional Subordinate Judge, Sitapur, dated 
the 12th March 1924, 

ORDER. 

Simpson, A. J. C.— (September 2, 
192-')) — Counsel for the appellant at the 
close of his argument asked me to refer 
this appeal for decision to a Bench. Coun- 
sel for the respondent agreed to this course 
being taken. The reason is that the appeal 
raises the question whether a conveyance 
of landed property by a husband to his 
wife, in consideration of an extinction of 
her dower-debt, is to be regarded as a sale, 
attracting the provisions of s. 9 of the Oudh 
Laws Act, and liable to pre emption, or 
whether it is to be regarded as a gift of the 
form known in Muhammadan Law as a hiba- 
bil ewaz, and as such not liable to pre-emp- 
tion. 

The learned Munsif decided that the 
transaction was a sale and gave plaintiff a 
decree. The learned District Judge felt 
himself constrained to follow Ram Prasad 
V. Rahat Bibi (1), and dismissed the suit. 
I do not propose to discuss the cases, but 1 
mention Mohammad Zaki Khan v. Munnu 
Sahu ('/), and the cases therein referred to, 

. (1) 33 Ind Oas. 622; 18 O. C. 367, 

(2) 87 Ind Cas 176; 2 O W. N 171; 12 0. L. J 
267; (1925; A 1. U. (O.) 407; 28 0. C. 227. 
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especially Fid a All v. Muzaffar Ali (3) a 
decision of Mahmood, J., a hi^^h authority 
on Muhammadan Law, and Abbas AliShik- 
dar V, Karim Bakhsh Shikdar (4). The cases 
Lachhman Prasad v. Mir Fida Husain (5), 
Abid Ali v. Arabunnissa (6) and Raj Kishore 
V. Raghunath Praskad{7) on which Ram Pra- 
sad V, Rahat Bibi (1) purports to be founded, 
were all cases of actual exchange of some 
specific thing. They were not cases either 
of a money price or of a extinction of a 
debt. I certify that the appeal ought to be 
heard by a Bench, 

Mr. Niamatullah, for the Appellant. 

Mr. Haider Hussain, for the Respondent. 

JUDGMENT.— This is the plaintiff's 
appeal in a suit for pre-emption which suc- 
ceeded in the Trial Court but on appeal by 
the defendants the learned District Judge 
of Fyzabad reversed the decree of the Court 
of first instance and dismissed the 
plaintiff’s suit. This appeal is preferred 
from the decree of the learned District 
Judge dated the 15th of September 1924. 

On the 25th of August 1922 Akhtar 
Husain defendant No. 2 executed a docu- 
ment by which he transferred certain im- 
moveable property of his own to his wife, 
Musammat Zubaida Khatun, defendant 
No. 1. The claim for pre emption is in res- 
pect of that transfer. The defence, with 
which we are concerned in this appeal, was 
that the transaction evidenced by the deed 
of the 25th of August 1922 was not a sale 
but one of a hiba-biUewaz and tliat con- 
sequently it was not subject to the right of 
pre emption. 

The deed in question recites the fact of 
the marriage of Akhtar Husain with 
Musammat Zubaida Khatun and also the 
fact that Musammat Zubaida Khatun's 
dower was fixed at that marriage at the 
sum of Rs, 2,500. The deed then proceeds 
to say that the dower had remained unpaid 
till then and that it was incumbent on 
the husband, Akhtar Husain, to satisfy 
it. The operative part of the deed is the 
transfer of a 2 biswa 2^ anansi under 
proprietary share in village Dostpur Feroz- 
pur, Parganna Aldemau, District Sultan- 
pur, in favour of Musammat Zabaida 
Khatun. The words of transfer used in the 

(3) 5 A. 65; A. W. N. (1882) 175; 3 Ind. Bee, (n. s.) 
85. 

(4) 4 Ind. Oas. 466; 13 C. W. N 160. 

(5) 30 Tnd. Cas. 232; 18 O. C, 109; 2 O. L. J. 220. 

(6) 1 O, C. 75. 

(7) 4 O. 0. 169, 
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document are *^hiba wa bakhsh diya'' (made 
a gift and present of).^ The value of the 
zemindari share which is the subject-matter 
of the gift is mentioned to be Rs 2,000. At 
the end the document is christened a deed 
of gift. 

Under 8. 9 of the Oudh Laws Act, 1876, 
the right of pre-emption arises in respect 
of *‘the property to be sold or foreclosed." 
The question for decision, therefore, is whe- 
ther the 2 biswas odd share was sold or not 
by the deed of the 25th of Augurt 1922, 
The plaintiff’s case, as stated in para 2 of 
the plaint, is that the transaction evidenced 
by the deed of the 25th of August 1922 
was in reality a sale but that it has been 
clothed in the garb of a hiba-bil ewaz with 
the fraudulent motive of d('f(' if iti‘jr the 
claim for pre-emption. No evidence aft2i72de 
of the contents of the deed was relied upon 
in proof of this case. The question is, 
therefore, one of interpretation alone. The 
primary object of all interpretation is to 
determine what intention is conveyed by the 
deed and the primary sourceof determining 
such an intention is the language used in 
the deed In the present instance the in- 
tention is floating on the surface of the docu- 
ment and that intention was to effectuate a 
transaction of hiba-bil eiuaz and not of sale. 
A hiba-bil-ewaz is a well-recognised mode 
of transfer of property in Muhammadan 
Law. A sale is equally a well-under- 
stood form of contract in the same law, yet 
according to that law the legal incidents of 
each case differ in many respects. The 
parties to the deed of the 25th of August 
1922 are Hanafi Muhammadans. Is it com- 
petent for the Courts of law to thwart the 
express intention of the parties and to. 
convert the transaction of hiba bilewaz in- 
to one of sale so as to attract to it a claim 
for pre-emption under the Oudh Laws Act. 
Our answer to this question is in the 
negative. 

It was admitted at the Bar that hiba-bil- 
ewaz is a combination of two reciprocal 
gifts— See in this connection the decision 
of one of us in the case Tmdad Ali v. 
Ahmad Ali (8). If that is so, the transaction 
in qufestion evidences the gift of the zamin- 
dari share by Akhtar Husain to his wife, 
Musammat Zubaida Khatun, and of the 
claim for dower by the latter to the former. 
Such a transaction is clearly not a sale. 

The entire law of gifts, whether simple 

(8) 85 Ind. Cas. 400; 1 0. W. N. 868; 10 0. & A L. 
R. 1215; 28 0. 0, 55; (1925) A. I R. (O ) 518. ’ 
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or hil-exoaz rests on the Prophet’s saying: — 
“Send ye presents to each other for the 
increase of your love.” (Hamilton's Hedaj^a, 
Book XXX p. 291). In the case of a gift by 
the husband to his wife and vice versa the re* 
cognised object of the gift, in Muhammadan 
Law, *is improved affection’ Hamilton’s 
Hedaya, Book XXX p. 302.) The considera- 
tion for a transaction of hiba-bil-ewaz in 
Muhammadan Law does not, therefore, rest 
merely on the pecuniary value of the subject- 
matter of the gift and of the return but there 
is always a personal element when the gift 
is made in favour of one’s wife or other 
near relations. In the present case the 
wife has accepted property worth Rs. 2,000 
only in satisfaction of her claim of dower 
for Rs 2,500. The acceptance of the gift is, 
therefore, clearly prompted by considerations 
of natural love and affection and acceptance 
is an essential element of a contract of gift. 

The strongest case in favour of the appel- 
lant is the decision of Mahmood, J. in the case 
of Fida Ali v. Muzaffar Alt (3) This decisi- 
on was followed in Nathu v. Shadi (h) but 
is not accepted as good law by Mr, Ameer 
Ali— See his book on Muhammadan Law^ 
Volume I, 4th Edition, page 713. We are ( f 
opinion that the view expressed by Mr. Ameer 
Ali is correct. Now in the first place, in the 
books of Muhammadan Law for instance 
Hedaya, the transaction of hiba-bil-exvaz is 
not mentioned as one subject to tlie exer- 
cise of the right of pre-emption. We think 
it is wholly unsafe to deduce a rule of law 
that a claim for pre-emption can lie in 
respect of a transaction of hiba-bil-ewaz if 
in effect it amounts to a sale when no such 
rule was promulgated by the Muhammadan 
jurists. In the judgment of Mahmood, J., 
which commands our greatest respect, no rule 
of Muhammadan Law is quoted. A passage 
from the Sharaya-ul-Islam and another from 
the Mafatih, both books of authority on the 
Shia Law, are quoted to elucidate the rule 
applicable to the cases where there is no 
right of pre-emption. The learned Judge 
rightly points out “that sale is an essential 
condition precedent to the operation of the 
right of pre-emption is a well-established 
principle of Muhammadan Law and in this 
respect no serious difference exists between 
the doctrines of the Sunni and the Shia 
Schools.” The rule stated in the Mafatih 
and the Sharaya-ul-Islam as quoted in 
the judgment of the learned Judge may 

(9) 89 Ind. Oae. 495; 37 A. 522; 13 A. L, J. 714. 
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well, therefore, be regarded as the rule of 
the Sunni Law also. In the Sharaya-ul- 
Islam the rule is thus expressed: — 

“If the share has been assigned as a 
dower, or given in charity, or bestowed by 
way of gift, or in compromise, it is not 
subject to the claim of pre-emption.” In the 
Mafatih the rule is stated in similar terms: — 
“The transfer must be by sale. So, if the 
transfer be made as dowei*, or as a gift, or 
in compromise, then according to the 
prevalent doctrine, there is no right of pre- 
emption”. The rule precisely apposite to 
the case before us is stated in Hedaya as 
follows: — 

“If a man marry a woman without settling 
on her any dower and afterwards settle on 
her as house as a dow’-er the privilege of 
shuffa does not take place, the house being 
considered in the same light as if it had 
been settled on the woman at the time of 
■ • It is otherwise where a man sells 

his house in order to discharge his wife’s 
dower either proper or stipulated; because 
here exists exchange of property for pro- 
perty. “(Hamilton’s Hedaya, BookXXXVill, 
page 593). We think that these rules conclu- 
sively exclude the right of pre-emption 
in a case of the nature which we have [before 
us. f 

In the rule in Hedaya emphasis must be 
laid on the word 'sells.' The case before us 
is not of sale and of the application of the 
purchase money to the payment of the 
dower. In interpreting this rule it should 
be borne in mind that the word ^property’ 
as understood in Muhammadan Law does 
not include res ineorporales which a claim 
for dower is. 

What difference in principle can it make 
whether the property is transferred “as 
dower” or “in lieu of dourer.” In each case 
the dower is represented by the property. The 
transaction before us may equally fall with- 
in the description of a “compromise.” The 
wife has a claim of dower to the extent of 
Rs. 2,500. The husband is unable to satisfy 
it fully. He is willing to offer property in 
satisfaction of the entire claim the value 
of which is Rs. 2,000 only. The wife accepts 
the offer. Is this not a compromise ? Again 
what difference can it make in principle 
whether the amount of dower is fixed before 
hand in money or whether it is fixed by the 
value of the property given as dower. It is 
permissible in Muhammadan Law to fix no 
dower at the marriage and to fix it later. 
An instructive instance on t^e point just 
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now mentioned will be found in the deci- 
sion of their Lordships of the Privy Council 
in the case of Kamar-UU'Nissa Bibi v. 
Hussaini Bibi (lO). 

[t was argued by the learned Advocate 
for the appellant that the transaction in 
question was a sale within the meaning of 
fl. of the Transfer of Property Act, 1882, 
and it was further argued that if that was 
so the claim for pre-emption must prevail. 
In support of the first portion of the argu- 
ment the following cases were cited: — 

Asalat Fatima v. Shambhii Dayal (11) and 
Abbas All v. Karim Bakhsh (4). These cases 
established the need of a registered instru- 
ment for a transaction of a hiba-bil eicaz. 
The following cases were also cited to show 
that the doctrine of marzul-maiit as under- 
stood in Muhammadan Law was not applica- 
ble toa transaction of — Ghulam 
Mustafa v. Ilurmat (12) and Esahuq Chow- 
dhuny v. Ahedanissa Bebi (j 3). We have con- 
sidered these cases carefully and we think 
that we will n.i-g :i I-,- ourselves if we de- 
cide the question involved in the present 
appeal in the light of the expressions of 
opinion used in those cases on matters wholly 
different in essence. 

There is one feature of the definition of 
sale in s. 54 of the Transfer of Property Act, 
1882, to which we might profitably advert 
and that is the meaning of the word ‘price' 
as used therein. It was agreed at the Bar 
that that word in that definition meant 
“money.” We also agree with that view. The 
question, therefore, is: Did Akhtar Husain 
obtain money or a promise of payment of 
money in consideration of the transfer of 
the ^emiTuiari share which he made to his 
wife ? Our answer is in the negative. On 
the date of the deed of gift Musammat 
Zubaida Khatun had only a claim on a 
legal right to her dower debt against her 
husband, Akhtar Husain, and Akhtar Husain 
was under a corresponding legal obligation 
to satisfy it. . In discharge of that obligation 
Akhtar Husain makes the transfer in ques- 
tion and Musammat Zuhaidsi Khatun releases 
him of that (il litral i-.r: A claim for a debt 
is a “chose in action” and has well-known 
legal incidents — See Ryall v. Ramies (14) 
and notes under it, in White and Tudor’s 

(10) 3 A. 206; 3 Suth. P. 0. J. 804; 4 Ind. Jur. 538; 
4 8ar. P C. J, 185; 2 Ind. Dec. (n s.) 40 (P. O,). 

(11) 11 Ind. Cas. 928; 14 O. C. 214 

(12) 2 A 851; 1 Ind. Deo. (n. s.; 1134. 

(13) 28 Tnd. Oas. 692; 42 0. 301; 19 0 W, N. 325, 

(14) 1 Wh. & T, L. C. (8th Ed.) p. 98n. 


L'-.nling Oases Volume 1, page 88, eighth 
edition). Where does then payment of 
money or a promise to pay money come 
in this transaction? Nowhere. In Lachhy 
man Prasad v. Mir Fida Husain (5) it 
was held that the “equity of redemption” 
was not “price” within the meaning of s. 54 
of the Transfer of Property Act but that 
it was a “thing” within the meaning of s. Il8 
of the same Act. The Bench of the late 
Court of the Judicial Commissioner held in 
that case that where a person assigned his 
equity of redemption in consideration of 
the assignee transferring to him proprielaiy 
rights over certain other lands the transac- 
tion was an “exchange” and no right of pre- 
emption could be exercised with respect 
to it. 

The course of decisions in the late Court 
has been uniform and we are not prepared 
to disturb it. The decision in the case 
of i?am Prasad v. Rahat Bibi (1) is directly 
in point and against the appellant. Previous 
decisions of that Court are to the same 
effect— See Mir Abid AH v. Arabunnissa (6) 
and Raj Kishore v. Raghunath Prasad (7). 

On behalf of the respondents our atten- 
tion was drawn to two decisions of the 
late Punjab Chief Court also Mir Zaman 
Khan v. Ghulam Fatima (15) and Ghulam 
Baza V. Sardar Khan (16). Our opinion 
falls in line with the opinions expressed in 
these Punjab cases. 

The result is that the appeal fails and is 
dismissed with costs. 

N. H. Appeal dismissed, 

(15) 88 P. R. 1901, 145 P. L H. 1901. 

(16j 86 P. R. 1902, 4 P. L. R. 1903. 


LAHORE HIGH COURT. 

First Civil Appeal No, 55 of 1924. 

July 23, 1925. 

Present : — Mr. Justice Broadway and 
Mr. Justice Coldstream. 

HUS8IAN BAKHSH— Plaintiff— 
Appellant 
versus 

SARBULAND— Defendant- 
Respondent. 

Colonization of Government Lands {Punjab) Act (V 
of 1912), s. 19 -’Agreement by tenant to hold land jointly 
with another, validity of. 

A Government tenant of a horse-breeding tenancy 
cKCCuted an agreement in favour of his brother recit- 
ing that he and his brother had jointly purchased th^ 
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mare required for the grant of land and paid for the 
grant out of joint funds and that the land would be 
considered their joint property in future * 

Held^ that in the absence of the consent of the Com- 
missioner or other officer specified in s. 19 of the 
Colonization of Government Lands (Punjab) Act, 
the agreement was void under the provisions of 
that section and could not be enforced in a Civil Court, 
[p. 270, col. 1.] 

First appeal from a decree of the Senior 
Subordinate Judge, Shahpur at Sargodha, 
dated the 30th November 1923. 

Mr. J. L, Kapur for Dr. Muhammad Alam, 
and Lala Maya Das, for the Appellants. 

Messrs. M. L. Puri and Bal Kishan, for 
the Respondents, 

JUDGMENT* — This order will dispose 
of the two appeals, Nos. 55 and 422 of 1924, 
The circumstances out of which they arise 
are as follows : — 

In or about the year 1903 Sarbuland, the 
respondent, was given by Government a 
horse breeding grant of two squares of land 
Nos. 21 and 30 in Chak No. 36 in Sargodha 
Tahsil. On 30th August 1912 Sarbuland 
e.Kecuted a document * reciting that his 
brother Hussain Bakhsh and he had jointly 
purchased the mare required for the grant 
of land and paid for the grant out of joint 
funds, that they were jointly liable for their 
debts, and that the land would be consider- 
ed their joint property in future. The 
document stated that Hussain Bakhsh was 
to continue to cultivate the square No. 21 
and Surbuland the other square. If Sar- 
buland resiled from this “agreement" he 
was to pay Rs. 5,000 to Hussain Bakhah. 

Sarbuland then proceeded to petition for 
insolvency on 2nd October 1913 and was 
adjudicated insolvent. In subsequent pro- 
ceedings Hussain Bakhsh appears to have 
made several unsuccessful, attempts to have 
one square, or its produce, released on the 
strength of the document of 1912. There 
was, it seems, some kind of arrangement 
between Sarbuland and his creditors lead- 
ing to a discharge, for on 7th January 1922 
a creditor applied to the Insolvency Court 
t‘o have Sarbuland declared insolvent again. 
On 12th May 1922 Hussain Bakhsh filed 
objections to the attachment of one square. 
His petition was dismissed by the District 
Judge on 27th March 1923 by the following 
order:— ' 

‘*He claims to be owner of one square out 
of two squares held, by the insolvent. 
Hussain Bakhsh has sometimes put in a 
claim for the produce of the land as a 
truant and had once asked to be admitted 
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as a creditor to the extent of Rs. 5,000 if 
this claim to one square was not allowed, 
but my predecessors have not admitted his 
rights. I am not prepared to re open the 
question. He may have the question, if he 
likes, decided by a Civil Court. The appli- 
cation is accordingly rejected.” 

On 20th May 1923 Hussain Bakhsh filed a 
suit in the Court of the Senior Subordinate 
Judge at Sargodha against Sarbuland for a 
declaration that he had the same right in 
the square No. 21 as Sarbuland had in 
square No. 30, alleging that the grant had 
been paid for out of proceeds of ancestral 
land of himself and his brother and relying 
on the document executed by Sarbuland in 
1912. 

The plaint ended with the prayer that if 
Hussain Bakhsh was not found entitled to 
the rights claimed, a decree in respect of 
the rights found proved might be granted. 
This suit was dismissed on 30th November 
1923, on the grounds, firstly, that the ques- 
tion of plaintiffs title had been finally 
decided against him under the provisions 
of 8. 4 (2) of the Provincial Insolvency Act, 
1920, by the order of the Insolvency Court 
of 27th March 1923, and secondly, thit the 
provisions of the document of the\30th 
August 1912 were contrary to the law con- 
tained in s. 19 of the Colonization of 
Government Lands (Punjab) Act, V of 
1912, by which any transfer or change 
made without the consent in writing of 
the Commissioner, or other officer empower- 
ed, of any of the rights or interest vested 
in a tenant by or under the Government 
Tenants (Punjab) Act, 1893 or the Act V 
of 1912 “ shall be void.” Against this order 
Hussain Bakhsh on 4th January 1924 filed 
the Appeal No, 55 of 1924 Three days later 
he filed the Appeal No. 422 of 1924 against 
the order of the District Judge, dated 
27th Mrach 1923, along with an affidavit 
ill support of his prayer for extension of 
time under s. 14 of the Indian Limitation 
Act. 

We may take first the appeal (igaisi.^'l tlio 
District Judge’s judgment of 3(Kli Novem- 
ber 1923. 

Mr. J. L. Kapur for the appellant admits 
that the defendant is still a tenant, bound 
by the provisions of Act V of 1912, and 
that the agreement of 1912 was executed 
after the Act V of 1912 came into force, 
but contends that there is nothing in s. 19 
of that Act to preclude the grant of a 
decree giving effect to the agreement of 
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1912, which can be binding only upon the 
parties to the suit and will not affect the 
rights of Government. He cites Ali Mar- 
dan V. Bakar Khan (1), Hussain Khan v. 
Jahan Khan (2) and Nathu v. Allah Ditta 
(3). The facts in these three cases were, 
however, clearly distinguishable from those 
of the present case. In Ali Mardan v. 
Bakar Khan (1) the question for decision 
was whether a Deputy Commissioner could 
move for the revision of a decree which 
contravened a provision of the Government 
Tenants (Punjab) Act III of 1893 (which 
has been superseded by the Colonization 
of Government Land^ Act, 1912). It was 
held that there was no legal procedure pro- 
viding for such revision. 

The ruling Hussain Khan v. Jahan Khan 
(2) dealt with a case in which it was 
sought to enforce an agreement, similar to 
that relied upon here, after proprietary 
rights had been acquired in land granted 
under the provisions of Act III of 1893. 
Similarly in the case decided in Nathu v, 
Allah Ditta (3), the defendant, against 
whom an agreement to share a grant was 
enforced, had acquired proprietary rights 
and was no longer a mere tenant. It is 
further to be noticed that s. 19 of Act V of 
1912 contains an express provision that 
transfers contrary to its other provisions 
shall he void, which is not to be found in 
the corresponding s. 8 of the Act of 1893. 
In view of s. 19 of the Act of 1912 we are 
of opinion, that the agreement of 30th 
August 1912, so far as it relates to rights 
vested in the respondent as a tenant grantee 
(and it is not here sought to have declared 
any rights which may not be so described) 
is void and its enforcement by declaration 
was rightly refused by the Trial Court. As 
the appeal must fail upon this finding, 
there is no necessity to discuss the second 
ground urged by Mr. Kapur relating to 
the effect of the order of 27th March 1923 
in the insolvency proceedings. The Appeal 
No. 55 of 1924 is dismissed with costs. 

It is admitted by Mr. Kapur that if 
Appeal No. 55 fails there remains no force 
in the other Appeal No. 422 of 1924, which 
is accordingly also dismissed with costs. 

z. K. Appeal dismissed. 

(1) 17 Ind. Gas. 680; 13 P. R. 1913; 7 P. W. R. 1913; 
27 P. T.. R. 1918. 

(2) 18 Ind. Gas. 5; 58 P. R. 1913; 48 P. L. R. 1913; 36 
P. W R. 1913 

(3) 61 Ind. Gas. 18; 3 L. 92; 3 L. L. J. 505; (1922) A, 
I R. (L) 287. 


RANGOON HIGH COURT. 

Second (3ivil Appeal No. 89 of 1924. 

March 16, 1925. 

Present:— -Mr. Justice Lentaigne. 

MAUNG SEIN HTIN— Plaintiff- 
Appellant 
versus 

CHEE PAN NG AW— Defendant 
— Respondent. 

Contract Act (IX of 1872), s 23— Agreement not to 
bid at excise axiction, legality of — Public policy — 
Money paid under agreement not to bid, whether can he 
recovered — Fraud, plea of — Burden of proof. 

An agreement not to bid at an excise auction is not 
per se illegal or opposed to public policy, [p. 272, 
col.l ] 

Where a plaintiff alleging that he had paid certain 
money to the defendant on the latter agreeing not to 
bid against the plaintiff at an excise auction sues to 
recover the amount paid by him and the defendant 
pleads that the agreement between him and tha 
plaintiff was illegal under s. 23 of the Contract Act, 
the burden lies on him to show that it was intended 
by the “i' to effect the purpcjso of the agree- 

ment by illegal means. It is not sufficient for him to 
have used indefinite expressions when demanding the 
money from the plaintiff and then to ask the Court 
to presume that he had intended to act fraudulently 
or otherwise in contravention of any law If he avoids 
pleading his own fraud he cannot ask the Court to 
presume that lie had fraudulent intentions of an 
unspecified or an indeffnite kind without his advanc- 
ing evidence that such was the case. To refuse relief 
to the plaintiff* under such circumstances would be to 
encourage fraud and trickery of a different kind by 
a person who had done nothing illegal except possibly 
to defi*aud the plaintiff with whom he entered into 
an agreement of an indefinite kind, with no intention 
of doing anything except to fraudulently keep the 
money in any event, [p 272, cols. 1 & 2.] 

Second appeal against a decree of the 
District Court, Ma ubin, confirming that of 
the Sub-Divisional Court, Ma-ubin. 

Mr. Oc/ime, for the Appellant. 

Mr. Young^ for the Respondent. 

JUDGMENT. — This is a second appeal 
against the judgment and decree of the 
District Court of Ma-ubin confirming the 
decree of the Sub-Divisional Court of Ma- 
ubin, and the only point for determination 
is whether the decree is invalid by reason 
of the fact that it is alleged by the defend- 
ant that the object of the alleged agreement 
was illegal,* and that the ^contract sued on 
was void and contrary to public policy. 

The plaint alleged that the plaintiff is 
the owner of the Hlawza shop at Ma-ubin 
Town ; that first defendant is an Honorary 
Magistrate at Ma-ubiq and a Luggi of the 
Chinese Association and has influence over 
the Chinese Community ; that second defen- 
dant is a teacher of the Chinese school in 
Rangoon, and is a person having influence 
over the Chinese people ; that in the yeaj; 
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1922 plaintiff purchased the licenses for 
Ma-ubin and Mezali Hlawza shops, and 
joined as partner in the Yele, Kanweliabo 
and Payagyidaung shops ; that the licenses 
for the said five shops were proclaimed for 
sale by auction in the Deputy Commis- 
sioner’s Office, Ma-ubin, for the year 1923-24 
on the 18th April 1923; that on the 17 th 
April 1923 the first and second defendants 
came to the plaintiff’s house at Ma-ubin 
and asked for payment of a total sum of 
Rs. 4,000 — made up of Rs. 2,000 for Ma- 
ubin Hlawza shop, Rs. 1,000 for Mezali 
shop, Rs. 500 for Payagyidaung shop and 
Rs. 500 for Yele shop ; and said that they 
would not bid for the said five shop.s ; that 
they would prevent others from bidding 
for the same, and that they would return 
the money, if there was no reduction in the 
revenue, and if there was an increase of 
revenue as other persons were bidding for 
the same, and as plaintiff believed the 
statements made by the defendants, the 
plaintiff gave Rs. 4,000. to the defendants ; 
that on the 18th April i923 when there was 
a sale by auction other persons came and 
bid for the shops in question and plaintiff 
was about to be deprived of the shops, and, 
therefore, he had to purchase licenses for 
some shops at a reduced rate and for some 
shops at an increased rate of revenue ; that 
the rates were as follows : — 

Ma-ubin Shop for 1923-24 Rs. 22,100 but 
for 1922-23' Rs. 20,000 (an increase of 
Rs. 2, ICO) ; 

Mezali Shop for 1923-24 Rs. 3,050 but 
for 1922-23 Rs, 2,800 (an increase of Rs. 250); 

Yele Shop for 1923-24 Rs. 6,250 but 
for 1922-23 Rs. 7,050 (a decrease of Rs. 800); 

Kanwekabo Shop for ly23-24, the plaintiff 
did not obtain the license. 

Payagyidaung Shop for 1923-24 Rs 5,000 
but for 1922-23 Rs. 3,000 (an increase of 
Rs. 2,000); , ^ ^ ^ 

That according to the agreement made 
by the plaintiff and the defendants, a 
demand for payment of Rs. 3,500 was made 
after leaving aside Rs. 500 for Yele Shop ; 
that first defendant returned Rs. 500 
promising that the balance of Rs. 3,000 
would be paid when second defendant came 
back from Pyapon ; that on several occasions 
defendants were asked to pay Rs. 3,000 
according to the agreement, but in vain ; 
and the prayer was for recovery of 
Rs. 3,000. 

The written statement of the first defend- 
ant denied the alleged agreement and 


denied the receipt of Rs. 4,000 from the 
plaintiff and denied the alleged re-payment 
of Rs. 50o and promise to pay the balance ; 
and the defendant contended that the suit 
is not maintainable and the money is not 
recoverable as it is paid in consideration of 
the promise to sacrifice the chance of pursu- 
ing one’s own trade and to deter other 
competitors from ‘ 1 the plaintiffs 
at the Goverjiment Hlawza License Auc- 
tion Bale, thus inflicting injury on the 
public purse, excluding one of the parties 
from competitions entirely at a sacrifice and 
restraining another from pursuing lawful 
trade, thereby rendering the said agreement 
void, being ^fraudulent, unlawful and 
opposed to public policy ; that the defendant 
further contended that the plaintiff sued 
the defendant just to enable plaintiff to 
defend a criminal charge of defamation 
and criminal intimidation instituted by the 
defendant in a specified prosecution. The 
latter had reference to a prosecution in- 
stituted by the defendant against the 
plaintiff for calling him “ a thief ” in con- 
nection with this transaction. The second 
defendant raised similar legal defences and 
also denied the allegations of fact. 

Both the lower Courts have decided all 
issues of fact in favour of the plaintiff. The 
learned Sub-Divisional Judge also decided 
the legal issue as to “ whether the agree- 
ment was fraudulent, unlawful or opposed 
to public policy” in favour of the plaintiff. 
He disregarded two old decisions in Upper 
Burma and followed a more recent decision 
of a Bench of the late Chief Court in the 
case of Nagappa Chetty v. Ah Foke (1), 
where the plaintiff was allowed to recover 
a sum of money which had been deposited 
witli a Chetty to be paid to another 
Chinaman if certain Hlawza licenses were 
sold below a certain price and on agreement 
that the defendants were not to bid for 
certain licenses. That decision was based 
on certain English decisions and also follow- 
ed the Privy Council decision in Mahomed 
Mira Ravuther y Savvasi Vijaya Raghuna-- 
dha (2). The learned Trial Judge held that 
the facts of the present case are very 
similar to the facts of the case in the Chief 
Court, and he granted the plaintiff a decree 
with costs. 

On first appeal the learned District J udge 

(l) 5C Ind. Gas. 963; 12 B. L. T. 241. 

f2) 23 M. 227; 27 1. A. 17; 4 0. W. N. 228; 10 M. L. 
J. 1; 2 Bom. L. R. 640; 7 Sar. P. 0. J. 661; 8 Ind. Deo, 
(N. s.) 561 (P. (J,). 
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held that there was not a tittle of evidence 
that Government had suffered any loss of 
revenue by the arrangement made between 
the parties ; and that it is evident that 
defendants did not or could not induce the 
other intending buyers to desist from 
outbidding the plaintiff, and that there was 
no conlbination between the bidders to 
curtail the bidding; and that unless and un- 
til it was established that the arrangement 
made between them and the plaintiff was 
an artifice to defraud Government revenue, 
he found no reason for allowing them to 
take advantage of their own fraud, thereby 
enabling them to pocket a sum of Rs. 3,000, 
and he added that he was in full agreement 
with the learned Sub-Divisional Judge in 
following the decision in P. M, A. Nagappa 
Chettiar v. Ah Foke (1). 

The present second appeal is against that 
decision. It is admitted that an agreement 
not to bid is not illegal, but it is urged 
that the case is not covered by the deci- 
sions of the Privy Council and of the late 
Chief Court, because it involves the f 
agreement of defendants that they woux^ 
prevent r'therd from bidding. I find, huw- 
evcr, ^hat no name of any other person 
was mentioned as a person to be so prevent- 
ed and that no indication is given as to 
what defendants were to do, and that it is 
not clear what the defendants really con- 
templated when they used the original 
Chinese or Burmese expressions which have 
been so translated. 

In the case of Mahomed Mira Ravuther 
V. Savvasi Vijaya Raghunadha (2), their 
Lordships of the Privy Council cited their 
previous decision that ''all purchasers are 
bound to abstain from breaches of trust 
and from intimidation or falsehood in keep- 
ing off bidders'’ and in a later passage they 
quote the finding of the High Court, “The 
means by which competition was discourag- 
ed at the auction were clearly of an innocent 
character. In employing them, as in mak- 
ing the agreement with the zemindar, the 
purchaser did not go bpyond the limit of 
what he was entitled to do in order to make 
a good bargain”; and they expressed the 
view that such findings were in accordance 
with the view pronounced by the Board. 

I think that if the defendants in this case 
intended to show that the contract was 
illegal under s, 23 of the Indian Contract 
Act, 1872, the burden lay on them to show 
clearly that it was intended to effect the 
purpose by illegal means, and that it is not 


sufficient for them to have used indefinite ex- 
pressions when demanding the money from 
the plaintiff and then to ask the Court to pre- 
sume that they, defendants, had intended to 
act fraudulently, illegally or otherwise in con- 
travention of any law. The defendants avoid 
pleading their own fraud, but they ask the 
Court to presume that they., the defendants, 
had fraudulent intentions of an unspecified 
or indefinite kind without their advancing 
any evidence that such was the case. To 
refuse plaintiff relief under such circum- 
stances would be to encourage fraud and 
trickery of a different kind by persons who 
intended nothing illegal except possibly to 
defraud the person with whom they were 
entering into agreements of an indefinite 
kind, with no intention of doing anything 
except to fraudulently keep the money in 
any event. 

For the above reasons, I see no reason, to 
disagrree with the decisions of the lower 
Courts, and I dismiss this second appeal 
with costs. 

z. K, Appeal dismissed. 


LAHORE HIGH COURT. 

Civil Revision No. 219 of 1925. 

June 26, 1325. 

Present: — Sir Shadi Lai, Kt., Chief Justice. 

DITTU RAM — Plaintiff — Petitioner 
versus 

N AW AB — Defendant — Respondbn t. 

Limitation Act (IX of 1008), Sch. /, Art, 

Civil Procedure Code (Act V of 1908), 0. V, r. 20, 
0. IX, r. i.i — Kx parte decree, application to set aside 
--Service of summons— Substituted service — Limitation 
— Burden of proof. 

Article 164 of Sch. I to the Limitation Act pre- 
scribes a period of thirty days for an application to 
set aside an ex parte decree, and the terminus a quo 
is the date of the decree, or, where the summons was 
not duly served, the date on which the applicant has 
knowledge of the decree, [p. 273, col. 1.] 

In the case of substituted service effected by order 
of the Court, the summons must bo deemed to be 
duly served for the purpose of Art. 164 of Sch. I to 
the Limitation Act, even though it does not in fact 
come to the defendant’s knowledge, [ibid.) 

Where the summons is not duly served on the 
defendant, the terminus a quo for an application to sot 
aside an ex parte decree is the date on which the 
defendant has knowledge of the decree, smd the 
burden lies upon him to show that hia application is 
within time, [ibid.] 

Petition, under s. 44 of Act IX of 1919, for 
revision of an order of the Subordinate 
J adge, Fourth Class, Jhang, dated the 10th 
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February 1925, reversing that of the Munsif, 
First Class, Jhang, dated the 31st October 
1917. 

Mr. M. L. Puri, for the Petitioner. 

Malik Ram Lai, for the Respondent. 

JUDGMENT.-— On the 3!st of October 
1917 an ex par^e decree was passed against 
the defendant, and it was not until the 
25th of August 1924 (nearly seven years 
after the date of the ex parte decree) that 
the defendant made an application for an 
order to set aside the ex parte decree. The 
Subordinate Judge has granted the applica- 
tion without considering the question whe- 
ther the application was or was not barred 
by time. 

Now, Art. 164 of the Indian Limitation 
Act prescribes a period of thirty days for 
an application of this character, and the 
terminus a quo is the date of the decree, 
or, where the summons was not duly served, 
the date on which the applicant has 
knowledge of the decree. Now, the learned 
Judge, who passed the ex parte decree, 
had after satisfying himself that the defend- 
ant was keeping out of the way for the 
purpose of avoiding service directed that 
substituted service should be ejected as 
prescribed by 0. V, r 20, C. P. C., and this 
order was duly carried out. Sub-rule (2) 
of that rule prescribes tliat service sub- 
stituted by order of the Court shall be as 
elfectual as it had been made on the defen- 
dant personally. There can be no doubt 
that in the case of substituted service a 
summons is duly served for the purpose of 
Art. 164 even though it does not in fact 
come to the defendant’s knowledge; and that 
time runs from the date of the decree. The 
application for setting aside the ex parte 
decree was made after the expiry of thirty 
days from the date of the decree, and was 
clearly barred by time. 

Assuming, for the sake of argument, that 
the summons was not duly served on the 
defendant, the terminus a quo is the date 
on which the defendant has knowledge of 
the decree and it is clearly for him to show 
that his application was within time. Now, 
the plaintiff made several applications for 
executing his decree, and there is abundant 
evidence, both oral and circumstantial, to 
the effect that the defendant had know- 
ledge Of the decree more than thirl y days 
before the date on which he made his 
application. The application is hopelessly 
barred by time, and the Subordinate 
Judge was entirely wrong in re opening 

IS 


the case after the expiry of several year® 
on the ground that “as ordinarily the suits 
should be decided on the merits a lenient 
altitude has to be taken in cases where the 
defendant is nob personally served.” 

Fur the aforesaid reasons I accept th'e 
application for revision with costs and to- 
charge the order of the lower Court settilig 
aside the decree. 

z. K. Application accepted. 


LAHORE HIGH COURT. 

Miscellaneols FiasT Appeal No. 1955 
OF 1924. 

January 20, 1925. 

Present:— Mr. Justice Campbell. 

The Firm HAZURA MAL-LAL CHAND 
TiiRouoii LAL CHAND— Plaintiffs — 
Appellants 
vei'sUs 

RANG ILAHI and others— Defendants— 
Respondents. 

Civil Procedure Code {Act V of 1008), s. 20— Suit by 
commission agent-~Jurisdiction, 

A suit hy a commission agent against his principal 
for balance due on accounts can be entertained by a 
(>oiirt having jurisdiction at the place Avheic, in com- 
pliance with the principal’s orders, the commission 
18 executed [p 274, col I.] 

UotiLal P ratahef land V. Sura jmal Joharmal, SOB. 
1G7. 6 Bom L R 10S8, explained. 

Miscellaneous first appeal from an order 
of the Senior Subordinate Judge, Mont- 
gomery, dated the 9th July 1924. 

Dewan MehrChand, for the Appellants*.’ 

JUDGMENT.- The two Appeals Nos." 
1955 and 1956 of 1924 can be disposed of 
conveniently in one j-plumc-ut 

There were two suits by different plaint- 
iffs against the same defendants Rang Ilahi 
and others, alleged to be the former proprie- 
tors of a defunct firm in Kasur. The plaint- 
iffs in one case were Ruohi Ram-Khan 
Chand of Kamalia in the Montgomery Dis- 
trict and in the 6ther Hazura Mal-Lfel 
Chand of Okara in the same District. In 
each case the plaintiffs said that they were 
employed by the late firm of the defendants 
as commission agents to purchase in the 
Montgomery District cot toir, grain, etc., and 
I'.w.ir.^p.neh ii lo Kasur. In one case the 
plaint! T- alle ged thata deposit of Rs. 200 
had been made with them apd paid at their 
shop at Kamalia by the defendants and in 
the other case a similar deposit of Rs. 2,000 
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was stated to have been made. Both suits 
were for a balance due on accounts. 

One of the defendants admitted in each 
case the dealings alleged by the plaintiffs 
and did not deny the deposits but he also 
pleaded that the Montgomery Courts had 
no jurisdiction. .The learned benior Sub- 
ordinate Judge proceeded to try this issue 
purely on the question of the place at which 
payment by the Kasur firm was to have 
been made. After discussing certain evi- 
dence he concluded that there had been a 
special agreement in each case that payment 
to the plaintiffs was to be made at Kasur in the 
Lahore District, the home of the defendants, 
and from this fact he proceeded to lay down 
a rule “in cases between commis.-ion 
and principals when money is si)t ciiicaily 
agreed to be paid at a place the claims are 
to be entertained only by those Courts hav- 
ing jurisdiction at that place/’ As authority 
for this proposition he has relied upon 
Motilal Pratabchand v. Surajmal Joharmal, 
( 1 ). 

Section 20, however, of the 0. P. C. enacts 
that a suit may be instituted in a Court 
within the local limits of whose jurisdiction 
the cause of action wholly or in part arises. 
The expression “cause of action” is defined 
ill Motilal Pratabchand Surajmal Johar- 
mal (1) the ruling which the learned Senior 
Subordinate Judge has cited, as the bundle 
of facts which it is necessary for the plaintiff 
to prove before he can succeed in his suit. 
The learned Judge who decided that case 
after laying down this definition proceed- 
ed to explain what the bundle of facts 
must contain in a suit between a principal 
and commission agent. In that case the 
principal was the plaintiff and the commis- 
sion agent was the defendant. It was ex- 
plained that the plaintiff had to establish 
that he gave certain instructions to the de- 
fendant as his commission agent, that those 
instructions duly reached the defendant, 
tTiat the defendant executed the commission 
with which he was charged, that the defend- 
ant was bound to render an account, etc:. 

In the present case the plaintiffs had to 
prove inter alia that they received a com- 
mission from the defendants and that they 
executed it. That commission was the pur- 
chase of cotton, etc., in the Montgomery 
District and their alleged purchaseof these 
goods in compliance with the defendants’ 
orders was, therefore, part of their cause of 

(1) 30 B, 167; 6 Bom. L. K. 1038, 
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action. What the learned Senior Subordi- 
nate Judge has reallj’’ been at pains to do 
is to demonstrate that the suits could also be 
brought in a Court in the Lahore District. 
To establish this fact does not lead to the 
conclusion that the Court of no other district 
has jurisdiction, for it is a common pheno- 
menon for a suit to be capable of institu- 
tion in more than one district. The learned 
Senior Subordinate Judge’s own Court has 
also jurisdiction since the alleged causes 
of action arose partly in the Montgomery 
District. 

I accept both appeals with costs and set 
aside the orders returning the plaints for 
presentation to the proper Court. They 
will be received back by the learned Senior 
Subordinate J udge and the suits be proceed- 
ed with, 

N. u. Appeals accepted. 


PRIVY COUNCIL. 

Appb.\l from the Patna High Court. 
July 27, 1925. 

Present : — Lord Shaw, Lord Blanesbnrgh, 

Sir John Edge and Mr. Ameer Ali. 

Musammat NAG KUEii— Appellant 
versus 

SHAM LAL SAHU jjnd others— 
Kespondewts. 

Partnership, dissolution of — Accounts, mode of 
— Partnership moneys appropriated by one partner — 
Procedure. 

Where a partner takes moneys of the parntership 
out of the partnership business and appropriates them 
to his own use, ho must, on accounts being taken, 
be charged with the sums withdrawn b; hi ; L :i.g 
partnership assets in his hands with :‘'er <:i:' s:.- 

tereat thereon from the dates of withdrawal, [p, 277, 
col. 2 ] 

In such a case where it is found that the balance 
of the cash capital of the partnership is not sufficient 
to satisfy the claims of the remaining partners with 
regard to the contributions made by them towards 
capital, the proper procedure is to appoint a Receiver 
of partnership assets, to direct him to proceed with 
the collections of the outstanding debts ot the partner- 
ship and to declare that such receipts should be em- 
ployed lirst towards the discharge of all outside 
liabilities, costs and expenses and then towards the 
satisfaction of the respective claims on capital account 
of the partners. It is not proper in such a case to 
credit the .partner who has appropriated the partner- 
ship moneys with the receipt of such moneys and to 
require other partners to accept book-debts due to the 
partnership in lieu of their claims on the capital 
accoimt. [ibid,} 

Meesra. A. M. Dunne, K. C., and W. Wal- 
lach, for the Appellant. 

Mr. S. Hyam, for the Respondents, 
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JUDGMENT. 

Lord Blanesbupgrh. — The question 
now before the Board arises in the course of 
a suit for dissolution of a partneTrship firm. 
The suit has been pending in the first 
Court of Gaya since the 2nd February 
1915* 

The firm’s business was that of tobacco 
manufacturers, and at the commencement 
of the suit the partners in it were the 
plaintiff, Bishun Ram, entitled to a 10 anna 
share of profits, and the defendant, Bundi 
Lall, entitled to a 6 anna share There 
were four branches of the business in differ- 
ent parts of India. The partnership was 
governed by a deed of the 2nd August 1905 
under which the management was vested 
in Bishun Ram, and there was astipulation 
for annual accounts. Interest on capital 
contributed was allowed at y per cent, and 
each partner was at liberty to add his pro- 
fits to his capital if he so desire'd. 

Out of the profits of the business certain 
house properties had been from time to time 
purchased by the firm, and it seenis that 
these were left in the several possession 
of the partners according to their respective 
share in profits. Probably for this reason, 
possibly also because Bundi LalTs propor- 
tionate interest in capital was by this time 
much greater than his interest in profits, 
a serious difference arose in the course of 
the proceedings upon the question wdiether 
in the final division these properties were 
to be specifically divided between the part- 
ners in the proportion of 10 to 6, or 
whether, like other partnership assets, they 
could be made available first to satisfy the 
partners’ claims on capital account. That 
question still lies at the root of the present 
appeal, but so far as it turns upon the con- 
struction of the partnership deed their 
Lordships accept the view taken of it by 
the High Court at Patna. They are satisfied 
that thereunder these houses are partner- 
ship assets burdened with the liabilities of 
the partnership whether to outsiders or to 
the partners. It is only after all such 
liabilities have been adjusted and in full— 
with recourse, if necessary, to the houses 
for the purpose — that they, or such of them 
as then remain available, will be distribut- 
able as surplus assets between the part- 
ners severally and in proportion to their 
shares in profits. Their Lordships, how- 
ever, do not fail to recognise that it was a 
desire shared by both partners that these 
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houses should be the last assets to be re- 
sorted to for discharge of partneiship 
liabilities, and they see in a provision of the 
preiiminary decree in the snit to which, 
with some observations as to its true effect, 
they will call attention in the sequel, some 
fulfilment of that desire. 

The accounts between the partners were 
not taken annually. The last one taken and 
adjusted before action covered the ])eriod 
prior to the 20th October, 1911 From that 
account it appeared that there liad )>een 
contributed by tlie plaintiff to the partner- 
ship on capital account Us. 43.059 2 9, and 
by the defendant Rs 40,789-0- 1^. Tlie 
position in this respect changed further in 
favour of the defendant before the com- 
mencement of the snit. It now appears that 
by that time his ca])ital claims exceeded in 
amount those of the plaintiff on any view of 
the xjosition. 

The suit, as has been said, was commenc- 
ed on the 2nd February 1915. On the 7th 
April 1915, Bundi Lall, the flefendaut, died 
and the suit was theieafter continiu^d 
against his legal representatives, the. pre- 
sent respondents, d’o them their Ijord- 
shix)3 will refer as the defendants. 

In March of the following year the de-' 
fendants applied for the ayipointment of an 
independant Receiver. The Court on tliat 
occasion refused to displace the plaintiff 
from his position of management under the 
partnership deed, but appointed him to be 
Receiver and manager pendenie liie without 
remuneration and without security, and 
directed him to submit his accounts e\ery 
month. 

The responsibilities of his office la^ lightly 
upon the plaintiff, and many of the sub- 
sequent difficulties in the case, including 
that with which their Lordships are now 
concerned, are attributable to two unauthor- 
ised, and so far as appears inexcusable, 
acts on his part committed while Receiver. 
Without leave of the Court or consent of 
parties he withdrew from the partnership 
funds in his hands as such Receiver, fiist, a 
sum of Rs. 22,049 4-7.7, and later, one of 
Rg. 5,500, and although subsequently order- 
ed on several occasions to pay over these 
moneys, he failed, except to the extent of 
Rs. 2,000, to do so, with the result that 
Rs. 25,549 4-7^— now an adjusted balance 
of Rs. 24,345 — if not long ago applied to 
bis own purposes, has remained in his 
hands, or since his death, which has now 
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occurred, in the hands of his legal repie- 
sentativea, the present appellants. 

Their Lordships desire at once to asso- 
ciate themselves with the observations upon 
these withdrawals made by the learned 
Judges of the Court at Patna in the judg- 
ment here under appeal. Like them, their 
Lordships see in the comparative inaction 
of the first Court of Gaya, when the plaint- 
itl’s grave misconduct was brought to its 
notice, a failure to appreciate the extreme 
seriousness of what the plaintiff had done. 
Their Lordships see indications of the same 
want of appreciation in the readiness of 
that Court in later orders to condone the 
plaintiff’s unauthorised letentions by treat- 
ing them, without even any charge for 
interest, as being in account with the de- 
fendants both regular and final. In truth, 
the action of the plaintiff in this matter, 
fully acknowledged and neither explained 
nor excused, amounted to a breach of duty 
as serious in character as any that can be 
committed by an officer of the Court in his 
position. It ought not to have been over- 
looked to any degree by any Court jealous 
of its responsibility for the actions of its 
own officers. 

The suit came on for tri^l in August, 
1916. Many issues were framed and fought, 
but no further reference thereto need now 
be made. In the result, on the 15th August, 
1916, the then Subordinate Judge of Oa 3 a 
made a preliminary decree declaring the 
respective interests in profitsof the partners 
as above stated, dissolving the partnership 
as from the 7th April, 1915, the date of the 
defendant, Bundi Lall’s death, appointing 
Balin Durga Prasad in place of the plaint- 
iff to “be the Receiver of the partneiship 
estate and effects in this suit and to get in 
all the outstanding book debts and claims 
of the partnership,” directing the usual dis- 
solution accounts, that of the dealings and 
transactions between ihe partners to be 
taken as from the 20th October, 19il, the 
date of the account already mentioned. The 
decree then proceeded as follows (this is the 
passage already above referred to): 

“It is further ordered that the goodwill 
of business heretofore carried on by the 
parties and the stock-in-trade be sold on 
the premises. Saving the houses and land- 
ed property for being divided as directed 
above” — that is, in the proportion of 10 to 6, 

And a Commissioner was appointed to 
take and certify the accounts. 
Isotwithetanding the direction given by 
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this order to the Receiver to get in the out- 
standing book debts of the partnership, no 
steps were apparently taken by him to do 
so, and the Commissioner in his report, 
made after prolonged enquiry and dated 
the 9lh February, 1918, found the total 
assets of the partnership, excluding house 
property, to amount to Rs. 67,64 1-6-1 L 
consisting as to more than Rs. 40,000 of 
book debts still outstanding. The house 
properties— 19 in number— were severally 
valued by the Commissioner at sums 
amounting in all to Rs. 57,300, and on the 
footing that the other assets of the partner- 
ship as above stated would suffice^ to 
satisfy all its liabilities both to outsiders 
and to the partners on capital account, he 
proposed to partition these 19 properties 
between the partners or their representa- 
tives in proportion to their shares in profits 
awarding to the plaintiff properties valued 
at Rs. 35,812-8 and to the defendants pro- 
perties valued at Rs. 21,487-8. 

In arriving at the figure of Rs. 67,641-6-1^ 
as the value of the remaining assets of 
the firm, the Commissioner included noth- 
ing in respect of the sums withdrawn by 
the plaintiff as above stated. It did not 
apparently occur to him to treat these sums 
as a partnership asset in^ the plaintiff’s 
hands for which, with or without interest, 
he was accountable to the firm. He re- 
garded them as proper receipts in respect 
of capital, merely operating a reduction 
pro tanto of his claim against the assets On 
that account. 

And the Subordinate Judge Of the first 
Court of Gaya, by his final decree of the 
17th August, 1917, which it is the purpose 
of the present appeal to, have restored, coft- 
fiimed the Commissioners report. He, too, 
treating the sum retained by the plaintiff as 
a receipt on account of capital, provided 
for discharge of the balance a sum which 
as, subsequently adjusted, was Rs. 9,713-2-0 
by directing that Rs. 3,791-11-11’^ was to 
be paid him by the Receiver out of cash in 
his hands and Rs. 5,921 6-J| by the ap- 
propriation to him of hook debts 6f that 
amount due to the firm. To the defendaifitfe, 
on the other hand, the learned Jtidge 
allocated, in respect of their aScertaiiled 
capital in the business a net amount, as 
subsequently corrected and adjusted, of 
Rs. 43,903-9-1^ by directing that Rs.^, 523-2-0 
was to be paid them by the Receiver in 
cash, while the residue of Rs. 34,380-7-lJ 
was to be satisfied by the appropriation to 
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them of the j:em?iining uncollected book 
debts of that nominal value. 

Against the order of the Subordinate 
Judge thc^defendants appealed to the High 
Court of Judicature at Patna. Their prin- 
cipal grievance — that with which alone their 
Lordships are now concerned — was that 
while the plaintiff had . been permitted to 
retain cash in respect of over Rs. 24,000 
pf hiscapital, he was now allowed in respect 
of the balance a further sum of over 
Rs. 3,700 in cash and was required to accept 
no more than Rs. 5,921 of his entire claim 
in book debts, the defendants were, in res- 
pect of as much as Rs. 43,903 of their 
capital, required to accept book debts, 
which as they asserted were “bad, mostly 
barred, and not at all recoverable.” 

The High Court on this point agreed with 
the defendants. The learned Judges of 
that Court in their judgment of the 4th 
May, 1921, held that as the plaintiff had 
received in cash a sum which they adjusted 
as being Rs. 24,345, the defendants should 
receive a similar amount in cash before 
there was any further receipt by the plaint- 
iff, and thep^ accordingly made a decree 
which contained the following clause; — 

“The first direction must be to pay to the 
defendants towards the amount due to them 
as capital Rs. 24,345 in cash, if there is cash 
in hand to that amount, and, if not, in cash 
and house property. The balance of his 
capital still due to the plaintiff and the 
balance then due to the defendants will be 
paid in house property. The plaintiff will 
get 10/16 and the defendant will get 6/16 of 
the house properties remaining after re-pay- 
ment of capital and of the debts due to the 
firm.” 

The last sentence in this clause is not 
intelligible to their Lordships. There must, 
they think, be a typist’s error somewhere. 
While, however, this seems to be so, their 
I^ordships cannot escape the impression — 
audit is convenient to indicate it now — that 
the learned Judges of the High Court, while 
fully conscipus that there were uncollected 
book (lobj.*^ liiat faotis referred to in the 
orfil judgment of Ross, J., — did not, appar- 
ently ai^ more than did the Subordinate 
Judge, intend that these should be collected 
and applied so far as they would go in dis- 
charging partnership liabilities. Their 
intention apparently was to throw any other- 
w^e unsatisfied portion of these, in the first 
instance, at all events, upon the house prO' 
jpertips. To this point their Lordships will 
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recur. Against that order of the High 
Court the legal representatives of the plaint- 
iff — he is now dead — now appeal. They 
insist that the order of the Subordinate 
Judge of the 17th August, 1917, should be 
restored. They contend that there was 
ample jurisdiction to require the defendants 
to accept in satisfaction of their capital 
claims uncollected book-debts of any 
amount, and they say that even if this be 
not so, still by the deed of partnership, and 
if not then by the preliminary decree in the 
suit from which there has been no appeal, 
the house property is destined for division, 
as it was in the result divided by the Com- 
missioner and Subordinate Judge irrespect- 
ive of the question whether the claims of 
the partners in respect of capital had been 
so satisfied or not. 

Their Lordships cannot agree. In their 
judgment it was entirely improper to dis- 
tribute the assets in the way directed by the 
Subordinate Judge. The strict order, they 
think, would have been one charging the 
plaintiff with the sums withdrawn by him 
as being partnership assets in his hands 
with, they should have thought, at least 
mercantile interest from the dates of with- 
drawal. No claim has, however, been made 
against the plaintiff for interest, and their 
Lordships say no more about that. A strict 
order would then have directed the Receiver 
to proceed with the collection of the out- 
standing debts in obedience to the order of 
the 15th August, 1916, and would have de- 
clared that, subject to the discharge of all 
outside liabilities, costs and expenses, the 
sum so realized ought to be applied as far 
as it would extend in satisfaction of the 
respective claims on capital account of the 
plaintiff and defendants, any deficiency 
being made good out of the house proper- 
ties as now directed by the High Court. 
As their Lordships have already said, they 
can see in the partnership deed no founda- 
tion for the appellant s present contention, 
while as to the direction in the preliminary 
decree, it amounted to no more than this: 
that the house properties were the last of 
the assets to be resorted to for the discharge 
of partnership liabilities to the intent that 
they might so fur as was possible remain 
for appropriation between the partner in 
specie and as profits. 

While, however, their Lordships can see 
no foundation fpr the appellant’s appeal on 
the grounds on which it was pressed, they 
think, for reasons already indicated, that 
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the clause in the order appealed from, above 
Bet forth, does not give full effect to the 
preliminary decree, and that clause should, 
in their judgment, be somewhat varied. 
They think the clause should read as follows 
(their Lordships retain the phraseology of 
the High Court): — 

“The first direction mustbetothe Receiver 
to get in, so far as they now subsist, the 
outstanding book-debts as directed by the 
order of the 15th August, 1916, with full 
power to him to agree for the sale of any 
particular debt or debts to either of the 
parties for such consideration as he shall in 
each case consider adequate. The next 
direction must be to pay to the defendants 
towards the amount due to them as capital 
Rs. 24,045 in cash if the cash so collected, 
and in hand and available for the purpose is 
suOicient, and if not, then in cash and house 
property. The balance of his capital still 
due to the plaintiff and the balance then 
due to the defendants will be paid in cash 
or house ptoperty, or partly in one way and 
partly in the other. The plaintiff will get 
lO/lOth and the defendants 6/16th of the 
house property loim-ining after re-payment 
of tfie capital and all other liabilities of the 
firm.” 

Tlieir Lordships think that, with those 
variations in the clause referred to, the 
decree of the High Court should be affirm- 
ed. The vaiiations, in their judgment, 
ought nut to affect the costs of this appeal. 
These the appellant must pay. 

Tiieir Lordsliips will humbly advise His 
Majesty accordingly. 

z K. Decree affirmed, 

Solicitor for the Appellant: -Mr. Hy, S, 

11, Pnlak, 

Solicitors for the Respondents: — Messrs. 
Barfou\ Ixngci'S <£ Nevlll. 


LAHORE HIGH COURT. 

First Civil Appeal No. 386 of 1919. 
December 23, 19^4. 

Present : — Justice Sir Henry Scott-Smith, 
Kt , and Mr. Justice Fforde. 
Musamrnat MURAD BlBl and another 
— I ekilnuants— Appellanjs 
versus 

AMIR HAMZA and another— Plaintiffs 
— Resfondbnts, 

Cuf^tom -Ivheritance — Daughters y. Collaterals^ 
MiUtazai Pathans of BastiUiihuSahihin Jullundur 
District, 


V . AMIR hamza, [9S 1. 0. 1926] 

Among Mutkazai Patkans of Ba^ti Mitku Sahib, A 
suburb of Jullundur City, a daughter does not in- 
herit in the presence of brothers or near collaterals 
of the last male owner, [p 282, col. 2.] 

Civil Appeal No. 1404 of 1899 dated 27th November 
1905 and Nizam Dm v. Fauja, 68 P. R 1889, referred to. 

The Muttazai Pathans- of Bastt Mithu Sahib are 
presumably governed by agricultural custom, and the 
onus to prove that .i d-i -ji:' ■ inh i'. - in the presence 
of brothers or near ■ I. ii .-.' h' ■, ii' - the daughter. 
LP 280, col. 1.] 

First appeal from a decree of the Senior 
Subordinate Judge, Jullundur, dated the 
30lh November 1918. 

Lala Badri Das, R. B., and Lala Balwant 
Rai, lor the Appellants. 

Bakhshi Tek Chand and Mauivi Ghulam 
Mohy-ud-Din Khan, for the Respondent. ' 

JUDGMENT. — Muhammad Hussain 
and Khadim Hussain Muttazai Pathans of 
Basil Mithu Sahib a suburb of Jullundur 
City were two brothers. Muhammad Hus- 
sain died on the Gth of May 1902, leaving 
a widow Musamrnat Murad Bibi and a 

daughter r Fatima., defendants- 

appellants, as well as two other daughters. 
A dispute arose as to succession to his pro- 
perty, and Khadim Husain set up a Will in 
his favour dated the 6c.h of May 1902, 
Eventually there was a civil suit in which 
it was held that the Will was not genuine. 
Subsequently Musamrnat Murad Bibi 
brought a suit and got a decree against her 
brother-in law for joint possession of her 
husband’s share in the family property, but 
as she could not get full enjoyment of her 
share she applied for partition. The Re- 
venue Courts refused partition and Musam- 
mat Murad Bibi then, on the 15th of May 
191G, instituted a civil suit for a declara- 
tion that she is entitled to partition of her 
sliare. With her was associated as plaintiff 
Musamrnat Fatima to whom she had made 
a gift of one- third of her share. The lower 
Court gave the ladies a decree and Khadim 
Hussain has filed an appeal in this Court, 
No, 433 of 1919. On the tth of July 1917 
Khadim Hussain filed a suit for a declara- 
tion to the effect that the deed of gift 
dated the i9th of August 1914 executed 
by Musamrnat Murad Bibi in favour of her 
daughter Musamrnat Fatima should not 
effect his reversionary rights after the 
death or leniaiiiage of the donor. The 
lower Court disposed of this suit and that 
brought by the ladies above referred to 
together, and gave the plaintiff a decree 
for the declaration sought. Fiom this 
decree Musamrnat Murad Bibi and Musam- 
mat Fatima have brought the preeeirt 
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appeal. The Court in disposing of both the 
suits directed that the parties should bear 
their own costs. In Khadim Hussain's suit 
Mu^ammat Murad Bibi and Musammat 
Fatima have filed an appeal (No. 385 of 
1911^) as regards their costs. We proceed 
in this judgment to dispose of the ladies’ 
appeal against the lower Court’s declara- 
tory decree in favour of Khadim Hussain 
to the effect that the gift of Musammat 
Murad Bibi should not affect his reversion- 
ary rights. 

In the suit brought by Khadim Hussain 
he alleged as regards part of the property 
that it did not belong to the widow at all. 
This, however, was decided against him and 
the point has not been raised in appeal 
before us. The issues in the suit brought 
by Musammat Murad Bibi and Musammat 
Fatima were framed on the 18th of August 
1916, and will be found on page 26 of Paper 
Book A The second issue was whether 
the gift made by plaintiff No. 1 to 
plaintiff No. 2 is valid, the onus being laid 
upon the plaintiffs; In the case brought by 
Khadim Hussain issues were struck on the 
21st August 1917, see page 12 of Paper Book 
D and the fifth and sixth issues were as 
follows : — 

5. “Has the plaintiff lozus standi to con- 
test the gift? onus on the plaintiff,’’ and, 

6. “If so, is the gift lawful ? onus on the 
defendants. 

Subsequently on the 5th of October 1917 
these issues were altered and then read as 
follows : — 

5 “Has not the plaintiff locus standi to 
contest the gift? onus on the defendants” 
and, 

6. “Is the gift lawful? onus on the 
defendants.” 

Evidence in both cases was heard toge- 
ther and Musammat Murad Bibi and 
Musammat Fatima produced their evi- 
dence first. At the time when the issues in 
Khadim Hassain’s case were amended on 
the 5th of October 1917, only one witness 
on the other side had been examined. 
From that time on the onus of proving the 
validity of the gift was placed upon Musam- 
mat Murad Bibi and Musammat Fatima, 
^ir. Badri Das urges that the onus of prov- 
ing that the gift was invalid should have 
been on Khadim Hussain. In support of 
tl is contention he urges that the parties 
aic Muttazai Pnthana and live in a suburb 
of Jullundur City, and that they migrated 
to this part of the country from the Pe- 
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shawar District six generations! ago, and 
that prima facie there is no presumption 
that they are governed by agricultural cus- 
tom. He also states that they do not them- 
selves cultivate land and that they are cal- 
led Pirzadas. Now, in the lower Court it 
was never contended that the parties did 
not themselves cultivate their lands, or that 
they followed any other pursuit than that 
of agriculture. Nor was any stress laid on 
the fact that they had migrated from the 
Peshawar District ; nor was it ever alleged 
that they were ... : ' y Muhammadan 

Law. Bakhshi I . ■ ■ , who appeared 

for Khadim Hussain, referred us to the 
written pleas of the ladies at pages 7-9 of 
Paper Book D, where in para 3, it is stated 
that according to the custom of the parties’ 
tribe, the plaintiff has no right to succeed to 
the property of Musammat Murad Bibi 
whose reversionary heirs are her daughters. 
Again in para. 5 it is stated that according 
to the custom of the parties’ tribe defend- 
ant No. 1, Musa7nmat Murad Bibi, is full 
owner and is competent to alienate her pro- 
perty, and that even if no gift were made, 
still defendant No 2, Musammat Fatima, 
and her sister would succeed to any pro- 
perty that would be left by defendant 
No. 1. Further, it is to be noted that 
Musammat Murad Bibi is in possession of 
her husband’s share of the family proper- 
ty in accordance with general custom. If 
Muhammadan Law had applied she would 
have inherited -gth share only, while her 
daughters would have taken fths. 

The parties are residents of Basti Mithu 
Sahib, a suburb of Jullundur town, and 
the judgment of the Division Bench of the 
Chief Court dated the 27th of November 
1905 in Civil Appeal No. 1404 of 1899 is 
very important in this connection. It is 
printed at pages 387-395 of Paper Book B. 
The dispute was between members of the 
same family who are parties in the present 
case, Khadim Hussiaii being himself one of 
the plaintiffs. At page 389 in the judgment it 
is stated : — “ In spite of their foreign origin 
and first settlemant in the Bastis as horse- 
dealers there is nothing at present to dis- 
tinguish these Palluin MLMi.*-*! iri^-ts fro.u 
the surrounding agni'.iltural They 

have lived by agriculture in groups fr m 
generations and I, therefore, would ag 
with the Divisional Judge that Ghulain 
Hussain deceased was an agriculturist, and 
further that he had not an unrestricted 
power of c^lieuaitioa. The onus, therefore, 
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lay on the defendants to show that Ghulam 
Hussain was competent by custom to make 
the gift in dispute.” Again, in Johnstone 
J.'s judgment at page 395*, the following 
passage occurs: — “I agree that these 
Pathans, though they may have come to Jul- 
lundvir as horse dealers, yet inasmuch as 
they have settled down as a compact village 
community and have apparently for six or 
seyen generations lived by- agiiculiuiv can 
fairly be styled agriculturists. 1 also agree 
that in view of what has become their 
hereditary occupation, viz,, agriculture, and 
also in view of the fact that the village is 
situated in the midst of the population 
following the rules in regard to succession 
to ancestral estate and alienation thereof, 
which are known as Punjab agricultural 
custom, it can reasonably be presumed that 
the powers of alienation of ancestral landed 
estate possessed by a son less proprietor in 
this village are restricted/’ It is true that 
in that aecision the Judges left out of 
consideration cases of gifts tc daughters 
on the ground that such gifts were sx^ecially 
favoured amongst endogamous Muham- 
madan tribes, but the decision is important 
as showing that the Judges considered that 
the members of this tribe wexe agriculturists 
and generally followed the customs of 
agriculturists. 

In this connection also the judgments of 
the Division Bench of the Chief Court in 
the case of Ata Muhammad Khan v. Jiwani 
(1) may be referred to. In that case the 
parties were Barki Sayyads of Basti Pir 
Dad Khan, a neighbouring Basti to that to 
which the parties to the present suit belong, 
and it was held that according to the rule 
of the customary law generally applicable 
to agricultural tribes in the Punjab, the 
presumption was in favour of the exclusion 
of a daughter by a near collateral in the 
matter of succession to ancestral property 
and the onus is on the daughthr to prove 
an exception to this rule. Having regard 
to these decisions, and to all the facts 
above stated, we are clearly of opinion that 
the onus was rightly laid upon Mvsammat 
Murad Bibi apd her daughter to prove that 
the gift by the former to the latter was valid. 

The third ground of the appeal is that 
the lower Court should have framed 
an issue as to how much ot the property 
was ancestral and how much self-acquired. 
The contention of Mr. Badri Das is that 

(1) 26 Ind Gas. 492; 31 P. R. 1915; 2 \V. R. 1915; 

33 P. L. R. 1915. 


even if the onus is on the ladies to prove 
that the gift was valid qua ancestral pro- 
perty, the onus would have been on Khadim 
Hussain to prove that the gift is invalid 
qua self-acquired property. In the plaint 
Khadim Hussain stated that the property 
in dispute was ancestral. In their pleas 
the defendants stated that a part of it was 
self-acquired, but they did not state ho,w 
much of it was self-acquired. In his replica- 
tion Khadim Hussain stated that the small 
portion of the property which was self- 
acquired had been acquired with the aid 
of income from the ancestral property. No 
issue was framed as to how much of the 
property was self-acquired, but the defend- 
ants got the special kanungo to produce 
an extract from the revenue papers, which 
is printed at page 109 of the Paper Book B. 
This extract is not admissible in evi- 
dence and in any case it shows that only 
134 kanals and "2 marlas of the family 
property was acquired by the brothers. Of 
this half, 67 kanals and 1 maria i& Musam- 
mat Murad Bibi s share out of which she 
has gifted only one third, or 22 kanalas 7 
marlas^ to her daughter. It is, however*, in 
our opinion, unnecessary that any further 
enquiry should be made as to how much 
of the property is self- acquired. Though 
the ladies pleaded that part of the property 
was self-acquired they did not go on to say 
that there was any difference in the custom 
as to succession to ancestral and self- 
acquired property. There was no allega- 
tion that the gift would in any case be 
valid qua the self-acquired property. The 
witnesses, who gave oral evidence as to the 
custom, made no difference as to the differ- 
ent kinds of property, and there is no such 
distinction made in the Riwaj-i-am of 1885 
or ill that of 1913. We, therefore, are of 
opinion that the ladies never meant to 
plead that there was any difference in the 
custom dependent upon the question whe- 
ther the property was ancestral or self- 
acquired. They meant to state^ that the 
custom was the same in each case, 

A good deal of oral evidence was produc- 
ed by the defendants, but very little stress 
has been laid upon it in this Court. The 
oral instances given by the wUriesses are 
not well ascertained and we proceed to 
discuss tbe documentary evidence on the 
record abjut which lengthy arguments hive 
beep, addressed to us. 

Pages 2 to 103 of Paper Book B contain 
extracts from revenue papers the object of 



MURAD BTBI V, AMIR HAMZA, 


[92 L.0. 1926J 

which iB to show that “daughters have in 
several cases succeeded to property, and on 
pages 104-107 a list of seventeen instances 
is given in which daughters succeeded 
either in virtue of gifts, or by inheritance. 
These were prepared by the special kanungo 
who did not produce the original documents 
in Court. They are not attested copies of 
any entries in the Revenue Records and are, 
therefore, not admissible in evidence. They 
have not been considered, and, in our 
opinion, rightly so, by the lower Court. 

Mr. Badri Das has referred us to the two 
pedigree tables printed at pages 453 — 81 of 
Paper Book B in which the names dl 
daughters appear in various places, and 
has argued from this fact that daughters 
have succeeded to their fathers in the 
presence of collaterals. No doubt daugh- 
ters’ names do appear, but apart from the 
fact that in many cases these daughters or 
their issues are shown as out o£ possession 
(bedakhal) it cannot be said to be clear 
from the mere presence of the names in the 
pedigree tables that -o inherited 

their fathers’ estate, riiey may have got 
it by gift, as gifts are specially favoured in 
this tribe, or the land may have passed 
from the father to his daughter’s son either 
by inheritance or by gift. We do not 
think that the mere presence of the daugh- 
ters names in these tables is a suHicient 
ground for holding that they inherited 
their fathers’ lands. In the second pedigree 
table the name of Sharaf Din appears who 
had two wives, Musammat Aishan and 
Mwsamma^ Fatima, and it appears that his 
property went to his two daughters Mir 
Begam and Sahib Zadi. He also had a 
brother 8hams-ud-Din. The tamilknama 
at page aoy of Paper Book B shows 
that the proper;> -m- Ld'lel these 
daughters by i/.,'*' who 

purported to be entitled to the property 
on account of dower due from her husband. 
If she received this land as dower it became 
her absolute property and she was entitled 
to dispose of it as she pleased. It appears, 
however, that the collaterals never disputed 
the daughters' rights to this property, but 
what they did dispute was the right of 
Musammat Fatima to make a gift of her 
brother-ip-law 8hams-ud-Din's property, to 
her daughters. The final order upon the 
claim brought by the collaterals was that 
the share of 8hams-ud-Din was allotted to 
them, see the final order primed at pages 
i63-{>64 of the_Paper]^Book B, gwhich is in 
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accordance with the award of arbitra tor 
This instance, therefore, does not help tli 
defendants. 

An attempt was made to show that in the 
neighbouring bastis there was a custom 
under which daughters inherited in the 
presence of near collaterals. We proceed 
to consider the cases from these bastis in 
order. 

Basti Ghuzan. Exhibit P shows that 
one Haidar Ali made a gift to his brother 
and sisters. Subsequently Musammat 
brought a suit for possession of her father’s 
share and her right was admitted by all 
the defendants except one, and the Court 
gave her a decree, but the judgment does 
not show that any enquiry was made into 
custom. 

Exhibit P 274 mentioned in the lower 
Court's judgment at page l3i^ of Paper Hook 
A is not now relied upon. 

I^xhibit P. 275 will be found at page 1 1 
of Paper Book 0. That was a case where a 
widow had made a gift iu favour of her 
daughter, and on a collateral suing it was 
held that the widow had full ownership 
free from all restrictions which fetter pro- 
perty held on a life tenure and that the 
widow had the power to will it away to hei 
daughters. This instance does not help the 
defendants because as the widow was found 
to be full owner she could obviously dis- 
pose of the property in any way she 
pleased. 

These are the only instances cited by the 
defendants from Basil Ghuzan and we 
have no hesitation in agreeing witli the 
lower Court that no well defined custom 
favouring daughters’ succession in this basti 
has been esta Wished. Basti Pir Dad Ex- 
hibits 2:78 and 27y do not appear to be in 
point. 

Exhibit P 280, printed at page 580 of 
Paper Book B. This case was decided in 
accordance with a special entry in the 
ivajib-ul-arz of the village which allowed 
the gift. The case went in appeal and it 
appears that the appeal was referred to 
arbitrators, see Ex P L'82at page 4*1 of Paper 
Book C, in which it is stated that the arbi- 
trators, liad decided in favour of the right 
to part with her land being allowed to the 
widow and this decision of theirs was said 
to be not inconsistent with the xvajib-uVarz, 

Exhibit P 283, printed at page A 84 et stq 
(Paper Book B) is no doubt a case in point 
but the parties are clearly shown to 
be Barki Sayyads. It cannot be said 
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that the parties to the present case who 
are Muttazai Pathans follow the same 
custom as Sayyads. The case of Ata Muhani’ 
mad Khan v. Jiwani (l) was also from 
This hasti, and the parties were stated to 
be Barki Sayyads, and it was held that 
a daughter was entitled to succeed to her 
father’s ancestral property to the exclusion 
of her fathers nephews T)ie owners 
of this basti as the lower Court notes, some- 
time call themselves Pathans or Afghans, 
and at other time Barki Sayyads. We agree 
with the view of the Court that the custojn 
of these people cannot be considered as the 
same as those of Muttazii Pathans of Basti 
Mithu Sahib. 

Basti Baba Khel : — The in habitants 
of this basti are Barkis who came origin- 
ally from Arabia and it does not 
follow that the parties to the present 
suit follow every custom which pre- 
vails amongst them. The instances produc- 
ed are Ex. P 288 and :^89 at page 277 of 
Paper Book B. These are mutations of gifts 
and no facts are given. Exhibits P 292 — 294 
pages 281~“1'84 of Paper Book B, relate to a 
decision in favour of daughters based 
upon a compromise in which there was no 
enquiry as to custom. Exhibits P 21i0 
contains a statement, at page 178 of Paper 
Book B, by a number of persons in answer 
to a question whether according to the 
present custom a gift of land made by a 
womin in favour of her daughter was lawful. 
This is the answer of a number of people 
an 1 is not admissible in evidence under 
8 3.5 of the Indian Evidence Act. It is quite 
clear that no cu.stora has been proved to 
exist in Basti Baba Khel in favour of 
daughters. 

There are two other bastiSy Basti Danisli- 
mandan and Basti Sheikh Darvvesh, but the 
inhabitants in these are Ansaris whose cus- 
toms are admittedly different from those 
of the inhabitants of Basti Mithu Sahib. 
Counsel for both parties admit this and 
it is not necessary for us, theiefore, to dis- 
cuss the instances from them. 

An entry in the RiwajA-am of ;885 will 
be found at page 553 of Paper Book B. It 
shows that generally speaking a daughter 
does not inherit in the presence of a son, a 
widow or a near collateral. In the last 
column exceptions in favour of certain 
Musalman tribes are made. Thus, in the 
case of Lodhi Afghans, Sayvads and Barkis 
if there be no sons, a daughter inherits 
even in the absence of a writing of her 
father. TaU entry spaoihcally relie L 


upon by the Chief Court in Ata Muhammad 
Khan v. Jhvani (1) in which the par- 
ties were Barkis Sayyads. An exception was, 
therefoi'e, made in the Riwaj-i-am of 1885 
in favour of Lodhi Afghans, Sayyads and 
Barkis, but no such exception was made 
in favour of Muttazai Pathans, and we, there- 
fore, consider that the absence of any men- 
tion of the parties tribe is a strong point 
in favour of the view that in this tribe 
daughters do not inherit in the presence of 
near collaterals. In the later riwaj-i-am 
also no exception was made in favour of this 
tribe. 

In fact the exception entered in favour 
of Lodhi Afghans, Sayyads and Barkis in 
the earlier riivaj i am hsis been omitted. 

Bakkshi Tek Chand referred us to the 
cases reported as Nizam Din v. Fauja 
(2) and Manias v. Shall Wasim (3) the parties 
to which were Pathans of the Peshwar 
District, as showing that some Pathans of 
that district were governed by custom in 
matters of inheritance and not by Muham- 
madan Law. His argument is that merely 
because Muttazai Pathans originally came 
from Peshawar, it d)es not follow that they 
are governed by strict Muhammadan Law. 

In our opinion Musammat Murad Bibi 
and Musammat Fatima have failed to prove 
that by custom daughters inherit in the 
presence of brothers or near collaterals of 
the last male owner, or that the gift by the 
former in favour of the latter is valid We 
therefore, dismiss the appeal, but as we are 
als) dismissing the appeal filed by Khadim 
Hussain in the other case, we direct the 
parties to bear their own costs in this 
Court. 

N H. Appeal dismissei, 

(2^ GS P R 1889 
(3) 41 P. R. 180'> 


ALLAHABAD HIGH COURT, 

Fiusr Appbvlfrom Order No. 173 
OP 1924. 

June 24, 1925. 

Present: — Mr. Justice Sulaiman and 
Mr. Justice Boys. 

Rai Thakur KEHlil SINGH-Piaintifp 
— Appbllan V . 
versus 

THIRPAL AND OTHERS— Defendants — 
Respondents. 

Agi'a Tenancy Act {II of 1901)^ $$. J75, 177- 
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Letters Patent (All.X cl 11— Civil Procedure Code (Act 
V of 1908), 8. 1 15— Revenue appeal— District Judge, 
order of — Appeal — Revision. 

Ko appeal Iffee to the High Court from an order, as 
apart frpm a decree, of the District Judge passed on 
appeal from a Revenue Court under s. 177 of the Agra 
Tenancy Act [p. 283, col 1 ] 

Zohra V Mangu Lai, 28 A. 753, 3 A. L. J. 569, A. 
W. N. (1906) 223 (F B ) and Gulzari Lai v. Latif 
7ftr5at7?,35 Ind. Gas. 27; 38 A 181; 14 A. L J. 81, 
followed. 

Nor is an appeal competent in such a case as the 
above under cl . 11 of the Letters Patent of the 
Allahabad High Court [ibid ] 

Obiter. — The High Court has power to entertain a 
revision of an order passed by a District Judge under 
8. 177 of the Agra Tenancy Act. [p. 288, c>oL 2.] 

[Case-law discussed.] 

First appeal from an order of the Dis- 
trict Judge, Agra, dated the l6th of August 
1924. 

Mr. Gopinath Kunzru for Mr. N. P, Ash- 
thana^ for the Appellant. 

Mr. U. S. Bajpai, for the Respondents. 

JUDGMENT. 

Sulaiman, J.— This is an appeal from 
an order of remand passed by the District 
Judge in an appeal from a Revenue Court. 
A preliminary objection has been taken 
that no appeal lies. This objection is well- 
founded. Under s. 175 of the Agra Ten- 
ancy Act] no appeal from any decree or 
order passed by any Court under that Act 
lies except as therein provided. Under 
s. 177 an appeal is provided from a decree 
of a District Judge passed on appeal but 
no appeal is provided from an order passed 
by a District Judge. It is, therefore, 
apparent that no appeal from his order of 
remand, which, of course, is not a decree 
lies to this Court This view is concluded 
by the decision of the Full Bench case of 
Zohra V. Mangu Lai (1) which has been 
followed recently in the case of Gulzari 
Lai V, Latif Husain (2). 

The learned Vakil for the appellant, 
however, contends that an appeal lies under 
pr.ra. 11 of the Letters Patent of this Court. 
In our opinion no such appeal lies under 
thfit paragraph at all. Under that paia- 
graph, this High Court is constituted a 
Court of Appeal from the Civil Courts and 
has power to exercise appellate jurisdiction 
in such cases as art* subject to appeal to the 
said High Court by virtue of any laws or 
regulations now in force. The constitution 
of this High Court as a Court of appeal 
is quite a different thing from saying that 

(1) 28 A. 753; 3 A. L. J. 569; A. W. N. (1906) 223 

(F. B.). 

{2^ 35 lud. 0^8. 27; 38 A. m; U A. L. J, 84. 


283 

this Court has jurisdiction to hear appeals 
from every decree or order passed by a 
subordinate Court. If, therefore, there is 
no law or regulation which allows an ap- 
peal to it the High Court cannot assun.e 
an appellate jurisdiction. The power of 
revision and superintendence, however, is 
much wider. 

The learned Vakil for the appellant next 
urged that his appeal should be treated' as 
a revision and that inasmuch as the learned 
District Judge has assumed jurisdiction 
which was not vested in him, this Court 
should interfere in revision. This argu- 
ment is based on the assumption that no 
appeal lay to the District Judge because 
no question of proprietary title had been 
raised in the first Court and no question 
of jurisdiction had been decided by it. 
The reply of the learned Advocate for the 
respondent is that the High Court has no 
power of revision in a revenue matter at 
all. The question whether the High Couit 
has power to interfere in revision has been 
considered in a number of cases which are 
by no means unanimous and so far there is 
no Full Bench decision on this matter. The 
position is as follows : — 

In at least three cases Ahmad Ullah 
Khan v. Murli (3), Kesko Das v. Morat 
Pandey (4) and Lalta Prasad v. Kharga 

(5) , an application for revision was 
entertained. Then again in the case of 
Parbhu Narain Singh v, Harbans Lai 

(6) , at least one Judge expressed the 
view that a revision may lie from an order 
passed by a Judge on appeal. On the other 
hand, the other learned Judge in the case 
last mentioned, as well as other learned 
Judges in the case reported as Mohammad 
Ehtisham AH v. Lalji Singh (7) and Gaj 
Kumar Chander v. Salamat Ali (8) have 
expressly laid down that the High Court has 
no revisional jurisdiction in cases under the 
Tenancy Act. 

If there w^ere no direct authority in 
point, I would have no hesitation in saying 
that there is no provision in the Tenancy 
Act which bars the revisional jurisdiction 
of the High Court. In the first place, 
under s. 193 of the Act, the provisions of 

(.3) 5 A. L. J 128; A. W. N. (1908) 69. 

(4) 23 Ind. Cas. 320; 12 A. L. J. 367. 

(5) 71 Ind. Caa. 773; 21 A. L. J. 189, (1923) A. I. R. 
(A) 3i:i, 4 5 A. 336. 

(6) 35 lud. Cas. 279; 14 A. L. S 281. 

^7) 49 Ind. Cas. 362; 17 A. L. J. 123; 41 A. 226, 

(8) 52 Ind. Cas. 756; 17 A. L. J. 1057; 1 U. P. L, K ' 
(A.) 142; 42 A. 83. 
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the 0. P. C., with the exception of certain 
proyisions mentioned therein, are made 
applicable ao far as they are not inconsist- 
ent with the Act. Section 115 of the C. P. 
C. corresponding to the old s. 622 is not 
excluded. Prima facie, therefore, the re- 
visional section of the 0. P. C. is made 
applicable to suits and proceedings under 
the Tenancy Act unless there are other 
provisions of the Act which are repugnant 
to its application. In cases whore it has 
been held that the High Court has no 
jurisdiction to interfere, reliance has been 
placed solely on the provisions of s. 167 of 
the Act. Fow 8. 167 bars suits and appli- 
cations of the nature specified in the Fourth 
Schedule and it also prevents every Court 
other than a Kevenue Court from taking 
..;i .i: * of any dispute or matter in 

respect of which any such suit or applica- 
tion might be brought or made. It seems 
to us that the present application for revi- 
sion would not be incompetent unless it 
be shown that a suit or applicatioji of the 
nature of this application could be brought 
or made in the Kevenue Court as specified 
in the Fourth Schedule. Reference has 
been made to serial No. 51 in the Fourth 
Schedule where an application for revision 
under s. l85 of the Act can be filed without 
any fixed period of limitation. But s. 185 
is expressly confined to revisions to the 
Board of Revenue from subordinate Re- 
venue Courts. It does not refer to levisions 
from the (.^ourt of the District Judge. It. 
is, therefore, impossible to suggest that 
any application of this nature could have 
been brought or made in the Revenue 
Court. It would then follow that s. 167 
cannot be a bar to this application. If the 
argument be accepted that the High Court 
lias no revisional jurisdiction to interfere 
at all, then it was wholly futile to make 
s 115 of the C. P. 0. applicable to the 
Act for no case would then be conceivable 
where a revision would lie and s. 167 
would not be a bar. If the view urged on 
behalf of the appellant were not the 
correct view, then the result would be 
that an order passed by a District Judge 
without jurisdiction, and howsoever illegal 
it might be, would remain final and be not 
open to revision either by the Board of 
Kevenue or by the High Court. We do 
not, however, consider it necessary to refer 
this case to a larger Bench because it is 
p(\ssil)le to dispose of the case on different 
grounds. In the written statement the 


defendant had taken several pleas includ- 
ing a denial of the relation of landlord 
and tenant and also a plea of want of juris- 
diction of the Civil sCourt. The Assistant 
Collector only framed pne issue as to whe- 
ther the relation of landlord and tenant 
existed between the parties or not, and 
decided it by a summary judgment. The 
learned District Judge was of opinion that 
the suit had not been decided in a satis- 
factory manner inasmuch as the first 
Court did not even take the trouble to go 
into the question whether the tenant had 
really relinquished the holding or whether 
the alleged relinquishment was valid. He 
did not even come to a definite finding 
whether a surrender had been made, for 
before the mortgagee could be ejected, it 
was necessary to find that a surrender had 
actually taken place. In view of these 
defects the learned District Judge basset 
aside the decree and remanded the cavse 
for re-trial after taking such additional 
evidence as may be tendered Ky the parties. 
After all, the case will b^ re-tried after 
both parties have had full opportunity of 
producing their evidence. No real injustice 
has been done to the parties. It is not a 
fit case, even assuming that we have 
power to interfere in revision, in which 
we ought to interfere. I would dismiss the 
appeal. 

Boys, J. — I agree with the order pro- 
posed by my learned brother Mr. Justice 
Sulaiman. The appeal is from an order 
of remand passed by a District Judge 
under s. 177 of the Tenancy Act on appeal 
from a decree of an Assistant Collector of 
the First Class. 

It has hardly been contended that an 
appeal lies but we are asked to treat the 
matter as an application under s. 115 on 
the revisional side. It is contended for 
the opposite party that no revision lies and 
the contention is certainly supported by 
judicial authority. 

The relevant sections of the Tenancy Act 
are ss. 167, 177, 185, 193 and 196 

We had to consider the following cases : — 

Damber Singh v. Sri Kinhun Das (9), 
Parbhu Narain Singh v. Harbans Lai (6), 
Jumna Prasad v. Karan Singh (lU), Moham- 
mad Ehtisham Ali v. Lalji Singh (7) and 
Gaj Kumar Chunder v. Salamat Ali(S), 

We are also referred to Ahmad tfllah 
Khan v, Murli (3), Kesho Das v. Murat 

(9) 2 Ind Cas 377; 6 A. L. J. 552; 31 A. 445. 

(10) 46 lud. Cas. 338; 16 A. L. J. 859; 41 A. 28, 
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Pandey (4) and Lalta Prasad v. K/iarga{5^^ 
but though a revision was in fact enter- 
tained, thfe point whether a revision is com- 
petent was not raised in those cases. 

In Chutten Lai v. Kanhaya Lai (11) the 
point was raised but not decided. I shall 
not, therefore, further refer to these last 
four cases. 

Of the first five cases that I have men- 
tioned it will be convenient to give a brief 
account in order to Judge exactly how far 
they are apposite to the facts of the pre- 
sent case and in order that it may be 
possible to form a correct estimate as to 
the steps fey which the proposition may be 
said to have become nearly established that 
a revision does not lie. 

In Damber Singh v. Sri Kishun Das (9) 
Richards and Alston, JJ., had before them 
an application in revision of an order of an 
Assistant Collector refusing execution. The 
suit had been filed in the Court of an 
Assistant Collector of the First Class and 
dismissed. The District J udge held that it 
should not have been tried in a Revenue 
Court, but under the provisions of ss. 177, 
196, 197 of the Tenancy Act entertained 
the appeal and decreed the suit. The 
decree-holder applied to the Assistant Col- 
lector in execution. The Assistant Collect- 
or refused the application, and the decree- 
holder applied to the High Court in revi- 
sion. It was held that a revision was 
barred by a. 167 of the Tenancy Act ; and 
reliance was placed on the words “ except 
in the way of appeal.” In support of his 
right to apply in revision the applicant 
urged that the decree to be executed was 
in fact the decree of the District Judge. 
Richards,'J., remarked “possibly his remedy 
was to apply to the District Judge for 
execution of the decree.” This suggests at 
least the possibility that an application in 
revision might have been considered com- 
petent if it had been framed as a revision 
from the order of a District Judge. The 
acthal case dealt with the revision by the 
High Court of an order of an Assistant 
Collector, i. e., an order of a Revenue Court 
and can have no direct bearing on the 
case before us. The more general effect 
of some of the remarks I will consider 
later. 

In Parbhu Narain Singh v. Harbans Lai 
(P Piggv i: ar.d Walsh, JJ., had before them 
a :( vi-i(:i. (J order of a District Judge 

(11) 17 had. Ue. 836j 10 A. L. J. 478. 


under s. 10 of the T- JA-,** V - ' . 

suit on second apf'.. ■' f -::.. ■ . ■ . 

gott, J., after holding that in any event the 
application did not come within the narrow 
compass of the provisions of s. 115 of the 
C. P. C., further held that the revision was 
wholly excluded by the last clause of s. 167 
of the Tenancy Act ; that to entertain a 
revision would amount to ‘‘taking cogni- 
zance” of the dispute or matter in respect 
of which the suit was brought , and that 
the fact that s. 115 of the C. P. C. is one 
of the sections made applicable by s. 193 
of the ^Tenancy Act to proceedings under 
the Tenancy Act did not affect the matter as 
8. 193 was expressly subject to and could 
not override s. 167. Walsh, J. differed, 
holding that “ the decision of a District 
Judge given by way of an appeal from a 
Revenue Court is a decision of the Civil 
Court andiis, therefore, subject to revision”, 
and further that the hearing of the revision 
would not amount to “taking cognizance” 
of the dispute or matter in respect of which 
the suit was brought. 

In Jamna Prasad v. Karan Singh (10) 
Abdul Raoof, J., had before him a case in 
which an appeal had been filed under s. 177 
before a District Judge from the decree 
of an Assistant Collector The District 
Judge held that no appeal lay to liis Court 
from the decree of the Assistant (Collector 
and returned the memorandum of appeal. 
Abdul Raoof, J,, refused to distinguish the 
case of Damber Singh Y, Sri KisJian Das (9) 
and following the construction of s. 167 m 
that case held that no revision was compe- 
tent. I find myself unable to appreciate why 
the learned Judge found himself unable to 
(li.^linguish the case of Damber Singh v. Sri 
Kishan Das (9), which, as I have quoted 
above, was a case where the Court was asked 
to revise, not the order of a District Judge, 
a Civil Court, but of an Assistant Collector, 
a Revenue Court. 

In Mohammad Ehtisham All v. Lalji 
Singh (7). Tudball J., had before him a 
revision of an order of an Assistant Col- 
lector of the First Class. The matter had 
not gone before a District J udge. Tudball, 
J., relied on Damber Singh v. Sri Kishau 
Das (9) referred to Parbhti Narain Singh v. 
Harbans Lai (6) and pointed out that Walsh, 
J., would apparently in the case of a revision 
of an order of an Assistant Collector have 
agreed that no revision was competent. 
Tudball, J., further relied on the words “of 
the nature” in a, 167 and held that thq 
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nature of all revisions whether civil, 
criminal or revenue was alike. The learned 
Judge further remarked, and it is import- 
ant to note this, that in the matter before 
him the case had not gone into the Civil 
Court at all because there had been no 
appeal whatever preferred to the District 
Judge, and there was, therefore, no order 
before him which could in any sense be 
deemed to be an order of a Civil Court. 
This again as in the case Damher Singh v. 
Sri Kishan Das (9) suggests at least the 
possibility that the learned Judge would 
have decided otherwise if he had had before 
him the order of a District Judge. He held 
that there could be no revision of the order 
of the Assistant Collector. Here again the 
High Court was asked to revise the order 
of an Assistant Collector, a Revenue Court, 
and the decision can have no direct bearing 
on the case before us. The more general 
effect of some of the remarks I will consider 
later. 

In Ga; Kumar Chander v. Salarnat Ali 
(8) Stuart and Wallach, JJ., had before 
them a revision of an appellate order of a 
District Judge under s. 180. After remark- 
ing that only Revenue Courts can deal with 
original matters while appellate powers 
are sometimes vested in the Revenue and 
sometimes in Civil Courts, the learned 
Judges held that by virtue of ss. 167 and 
193 *■ the only power that the High Court 
has to dispose of matters covered by Local 
Act II of 1901 is given by the Act itself; 
and the power of revision is not a power 
which is so given to it”, 'ihey held that 
the fact that there is no inclusion of s. 622 
(nows. 115) ins. 193 of the Tenancy Act 
did not aSect the question, for the provi- 
sions of the C, P. C. apply to the procedure 
in suits and other proceedings under the 
Kent Act so far as they are not so incon- 
sistent therewith. They held, therefore, that 
no revision lies. 

It will be seen that the question whether 
an application in revision lies against an 
order of a District Judge under s. 177 (the 
case before us) was only directly dealt with 
in Jamna Prasad v. Karan Singh (10) but 
the decisions in Parbhu Narain Singh v. 
Harbans Lai (6) and Gaj Kumar Chander v. 
Salarnat Ali (8) which were cases where a 
District Judge acted under s. 180 are also 
analogous. Section 177 is expressly referr- 
. ed in the exception in s. 185 while s. 180 
is not, but, whatever may be the reason for 
the omission, it does not seem to affect 
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the present question, so I will jegard the 
two later cases as also bearing on the case 
before us where the appeal was allowed by 
s. 177. 

In the main reliance was placed in these 
cases on a particular interpretation put on 
s: 167 ; while any effect was denied to s. 193 
on the ground that any other interpretation 
would be in conflict wuth the interpretation 
already put on s. 167. 

I will first deal with these considera- 
tions. 

In dealing with s. 167 the words “of the 
nature” w^re relied on by Tudball, J., in 
Mohammad Ehtisham Ali v. Lalji Singh (7) 
as showing that not only revisions by the 
Board under s. 185 (Serial No. 51 of the 
Fourth Schedule) were excluded from the 
jurisdiction of Revenue Courts, but all 
revisions whether by Civil, Revenue or Cri- 
minal Courts. It may be that the words “of 
the nature” were used because there are 
some applications in the Fourth Schedule 
not further specified by sections (Serial Nos. 
47, 48 and 49) or, by way of precaution 
because there might be found to be ana- 
1 I- -‘i-. s inclusion of w^hich in the sole 
j-!‘ i:-*' I -.-i of Revenue Courts was desir- 
able. But whatever be the reason for the 
words, i cannot believe that the Legislature 
would have adopted .such a vague method 
of including in the prohibition enacted by 
s. 167 such a clearly defined class of proceed- 
ing such as revisions. Nor was it neces- 
sary to hold this to support the particular 
decision. The fact that a power of revision 
was conferred on the Board by s. 185 of the 
Tenancy Act was sufficient to exclude any 
power of the High Court under s. 115 of the 
C. P. C. which otherwise might be held to 
exist in virtue of s. 193 of the Tenancy 
Act. 

Next, the words “ecrcept in the way of 
appeal' were relied on in Damber Singh v 
Sri Kishan Das (9) as showing that no revi- 
sion lies. I will later state my view as to 
the real scope and intent of s. 167 and of 
these words in particular as meant merely 
to make s. 167 consistent with s. 196 ; but, 
even if that view be wrong, the words in 
question could at most be intended to make 
s. 167 consistent with ss. 177, 180 and 196; 
such a form of words could not rightly be 
used or be interpreted to enact affirmatively 
anything in regard to revisional jurisdic- 
tion nor was it necessary to attribute this 
effect to the words in order to support the 
particular decision. It could be supported 
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for the same reason that I have already 
noted that the decision in Mohammad 
Ehtisham Ali v. Lalji Singh (7) could be 
supported. 

i^rtherthe words ''take cognizance' were 
relied on in Farbhu Narain Singh v. 
Harbahs Lai (6j by Piggott, J., as excluding 
revision Walsli, J., held the contrary. I 
shall state later, when giving my own 
view, the real scope, in my opinion, of these 
words. 

In more than one case, the force of the 
argument, that while certain sections of the 
C. P 0, are by s. 193 excluded, s 115 (the 
old s 622) is not excluded, was repelled by 
holding that it was excluded as being incon- 
sistent with 8. 167 of the Tenancy Act. The 
contention is of course sound, if in fact 
s. 167 does really exclude revision under 
s. 115 of the C. P. C. ; but that only brings 
us back to the main question. 

I have now considered earlier judicial 
authority and can find therein nothing that 
satislies me that s. 167 is any bar to this 
Court exercising revisional jurisdiction in 
respect of an order passed under s, 177 of 
a District Judge who is undoubtedly a Civil 
Court. 1 would add that I am confirmed 
in my view by the absence of any reason 
for excluding the revisional jurisdiction 
of this Court in regard to a subordinate 
Civil Court, a District J udge, while allowing 
it to the Board, with one exception the 
reason for which is obvious, in regard to 
subordinate Revenue Courts. 

I am further confirmed in my view by 
the fact that when the Legislature consider- 
ed in 8. 193 with such meticulous care what 
provisions of the 0. P. C. were to be exclud- 
ed from importation by virtue of s. 193 or 
were to be modified in their application, 
it would have left the exclusion of such an 
important provisiori as 8. 115 a matter of 
doubtful inference. 

Further I note that apparently in both 
the decisions, Damber Singh v. Sri Kishan 
Das (9) and Mohammad Ehtisham Ali v. 
Lalji Singh (7) there are remarks, to which 
I have referred above when summarising 
those cases, which strongly suggest the pos- 
sibility at least that they would have been 
decided differently if the revision had been 
against the order of a District Judge. 

I have discussed what, in my opinion, 
B. 167 does not enact, namely, that it does 
not affirmatively, even indirectly, prohibit 
revision of an order of a District Judge. I 
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will now state my view of what s. 167 does 
enact, the'really limited scope and intent of 
the section. 

It appears to me that the intention as ex- 
pressed in s. 167 is that the section is only 
concerned with thelieaiing of original suits 
and' applications. This view of the section 
was not raised before us, but it appears at 
the least 'certainly not untenable and to 
be in accord with the scheme of the Act. 

Before considering in detail the contents 
of the section, I would observe that there 
is nothing improbable in such a section 
being confined to original suits and other 
original proceedings. There is not the 
least need for any such section to contain 
any prohibition against appeals or revisions 
from orders of Revenue Courts being heard 
by other than Revenue Courts (except as 
provided). It is wholly unnecessary to 
forbid a Civil Court to hear a matter in 
appeal from a Revenue Court for the 
jurisdiction of Civil Courts ordinarily to 
hear such appeals is already confined by 
the la ■ - i ' ich Courts to appeals 

from ' : ■ i !i‘. i'' * Courts, and they 
could not under any circumstances touch 
an appeal from a Revenue Courts except 
where such power was expressly given. 
Such power is, of course, given by ss. 177, 
180 and 196. But except where such power 
is expressly given it would be entirely 
impossible to suggest that a Civil Court 
could have any appellate power at all, and, 
therefoie, any prohibition would be entirely 
superfluous. Mutatis mutandis exactly the 
same reasoning applies to revisions. No 
Civil Court could possibly entertain a re- 
vision of an order of a Revenue Court under 
the ordinary power and laws constituting 
the Civil Courts. Therefore, there is no 
need to prohibit the exercise of such a re- 
visional power. When we come, however, 
to original suits and proceedings the 
situation is wholly different and a prohibit- 
ing section is essential. But for such a 
section Civil Courts would have co ordinate 
jurisdiction with Revenue Courts in very 
many matters. It is, therefore, necessary 
to prohibit the exercise of such jurisdiction 
by the Civil Courts, where it is desired to 
confine it to Revenue Courts. If I have 
made my meaning clear we should then 
expect to find in the Act a section forbid- 
ding the exercise by Civil Courts of original 
jurisdiction in revenue matters and we 
should not expect to find such a section 
forbidding them to exercise appellate oj 
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re visional powers as such prohibitions 
would be superiluous. 

I have thought it convenient to con- 
sider first what might be expected before 
considering what we actually find, thus 
inverting the usual course ; while, of 
course, recognising that operative -vtords 
111 list be interpreted in accordance with 
what has been actually said an(^ that what 
might be expected can only be allowed 
weight in support or where ambiguity, if 
any, exists. 

1 will now consider the indications to be 
found in the actual words of the section. The 
section may be divided into its two clauses. 
Ill the first clause the first phrase which sug- 
gests itself for consideration is “all suits and 
applications ” This phrasing is certainly 
more appropriate to original proceedings. If 
It had lieen intended to apply to appeals and 
revisions, nothing would have been easier 
than to say so in plain language. In fact, 
110 reference is made in this clause in any 
way whatever to appeals and revisions. I 
will refer later to the reference to appeals 
in the second clause and will endeavour to 
show that that reference is entirely consist- 
ent willi the view which I am now discuss- 
ing. 

1 n the second clause we next find the words 
“sluill take cognizance”. In Parbhu Narain 
Snujli v. Harhans Lai (6) Piggott, J , held 
that it would be “taking cognizance” of 
the dispute or matter in which the suit was 
brought for a higher Court to deal in re- 
vision with the order of a Civil Court (Dis- 
trict Judge) on appeal from an order of a 
Kevoiiue Couit. Walsh, J., differed and held 
that the term was not appropriate to the 
Ji earing of the revision from an appellate 
order, I have no hesitation in expressing 
my agree merit with Walsh, J., for it appears 
to me difficult to hold that the words “take 
cognizance” are not very much more appro- 
jinate to original proceedings and are not 
almost invariably applied to original pro- 
ceedings. I am not prepared to go so far 
as to say that those words have never been 
applied by to appellate or 

revisional„» .i - *! ■ ■/ 1 am certainly not 

aware of any such case, though it would 
not be difficult to quote very many instances 
of their application lo original proceed- 
ings. 

The next phrase calling for comment in the 
second clause of s. 167 is “except in the way 
of appeal as hereinafter provided”. It is 
these words which, I think, have in some 


way or other not very clear to me appeared 
to at least one Judge to lend support to the 
view that 8.167 excluded revisional jurisdic- 
tion. iJo far as I am aw’are the wmrds were 
first referred to in Damber Shigh v. Sri 
Kishan Das (9) where reliance was placed on 
them in a case where there was no question 
of the revision of an order of a District 
Judge but revision only of an order of an 
Assistant Collector refusing an application 
for execution. 

In Mohammad EhtishamAliv. Lalji Singh 
(7) the report of the judgment of Tudball, J., 
shows that when quoting the earlier case, 
Damber Singh v. Sri Kishan Das (9) the 
words “except by W’ay of appeal” have been 
put in italics suggesting that the learned 
Judge was to some extent influenced by 
them. That again was a case only of revision 
of an order of an Assistant Collector. I have 
suggested above when outlining those 
two cases that in neither of them was the 
Suggested effect of the words necessary to 
support the decision. I am unable to ap- 
preciate that the words “except by way of 
appeal” justify any such inference at all. 
In the view that I take that s. 167 only 
applies to original proceedings, the words 
are not superfluous or without meaning; but I 
on the^contrary, they are found to be essential 
and of import to effect consistency bet- 
ween s. 167 and s. 196. But for those vrords 
it is clear that s. 167 would be making 
illegal entirely the hearing of certain origi- 
nal proceedings in any Civil Court whilst 
8 196 would be declaring that the hearing 
of such original proceedings in a Civil 
Court was not in every case to be regarded 
as invalid. The words, then, “except in the 
way of appeal as hereinafter provided” are 
necessary and have a definite appropriate 
intention and effect if the view which I 
suggest be correct that s. 167 only applies to 
original proceedings. 

I am, therefore, of opinion with the great- 
est respect for other decision to the con- 
trary, that decisions which proceeded on 
the assumption tbat s. 167 has anything to 
do with appellate or revisional proceedings 
(except to the limited extent that 1 have 
specified) cannot be supported. I, therefore, 
hold, firstly, that there is nothing in 
8. 167 precluding the hearing by the High 
Court under s. 115 of the C. P. 0. of a re- 
vision of an orderpassed by aDistrict Judge 
under s. 177 of the Tenancy Act; and, further 
that it is reasonable that the High Court 
should have such power, and that to hold 
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that it Has such power is in accord with 
B. 193 of the Tenancy Act ; and secondly 
that s. 167 is only concerned with original 
proceedings. 

For both these reasons I would hold that 
this Court has power to entertain a revision 
of an order made by a District Judge under 
s. 177 of the Tenancy Act. 

As some of these considerations were 
urged before us on one side or the other, I 
have thought it desirable to put them on 
record and to express my opinion thereon ; 
and, in fact, we cannot really reject the re- 
vision oh its merits without by implication 
approving the view that a revision lies. 

I’ agree, however, that it is not a case in 
which we should refer the matter to a Full 
Bench as in the course of the hearing we 
have been satisfied that the application has 
no merits. I agree, therefore, in the order 
proposed by my brother. 

By the Court. — The appeal is dis- 
missed with costs. 

N. H. Appeal dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal No, 1178 of 1921. 

December 22, 1924. 

Present: — Mr. Justice LeRossignol. 

MUHAMMAD— Plaintiff— Appellant 
versus 

MUHAMMAD ALI and another — 
Defendants — Respondents. 

Pre-emption — Pre vio us refusal— \V a i ver 

A previous refusal by the pre-emptor to buy the 
property on the ground of his inability to buy ope- 
rates as a waiver of his right to pre-empt. 

Second appeal from a decree of the Dis- 
trict Judge, Jhelum, dated the 3rd January 
1924, reversing that of the Munsif, First 
Class, Jhelum, dated the 30th November 1922. 

Llala AmarNath Chona, for the Appellant, 

Lala Gobind Ram Khanna, for the Re- 
spondents. 

JUDGMENT. — The plaintiff in this 
case asked for two reliefs, first, for a decla- 
ration that the sale impeached should not 
affect his reversionary rights, and secondly 
in the alternative for possession of the 
land as a pre emptor. The first Court 
found that the sale was without necessity 
and, therefore, gave the plaintiff a declara- 
tion. The learned District Judge in appeal 
hWd that the sale was for necessity and 
disfhissed the suit evidently overlooking the 
alternative claim to pre-empt. 

Sometime before effecting the sale now 
l ‘he vendor, a widow, applied to 
the for permission to sell her land 
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to one Fatih Muhimmad a non-agricallur- 
ist lor Rs. GOO and in those procc*eding 3 
the plaintiff on the 18th August 1921 made 
a statement to tiie effect that he could not 
afford to buy the land and that so far as he 
was concerned the vendor was at liberty to 
sell it to Fateh Muhammad for Rs. 600 or 
to anybody who would give her the cost 
price for it. The Collector refused to 
sanction the sale of the land to Fateh 
Muhammad on the ground that it was worth 
more than Rs. 600. 

The first Court held that this statement 
of the plaintiff did not amount to waiver 
but merely to a refusal to f>urchase the land 
for Rs. 600 and the learned District Judge 
merely says “1 am not prepared to dispute 
that finding," 

A second appeal has been preferred to 
this Court and I am asked to remand the 
case so that the plaintiff’s right to x)re-empt 
may be determined but I see no need for 
adopting that course as 1 hold it is clearly 
proved that the plaintiff in 1921 waived his 
right to purchase the land on the ground 
that he had no money at all and could not 
afford to purchase it. The land was sub- 
sequently sold to the present vendee for 
Rs. 500 and I do not think that the plaint- 
iff should now be allowed to intervene 
after his clear disclaimer of any intention 
to purchase the land at any price. 

I, therefore, dismiss the appeal with costa, 

N. H, Appeal dismissed. 


PRIVY COUNCIL. 

Appeal from the Madras High Court. 

July 16, DJ25. 

Present : — Viscount Haldane, Lord 
Wrenbury and Lord Blanesburgli. 

8. SOUNDARA RAJAN and others 
— PLA iNTiFFii — A ppellants 
versus 

C. M. NATARAJAN and others 
— Defendants— ' Respondents. 

Succession Act {X of IS65), ss 10 f 102— Hindu Law 
— Will, construotum of -Devise of estate to daughters 
and therecifter to their children — Perpetuities, ride of . 

A Hindu testator gave tlie folioAviiig direction m his 
Will with regard to the disposal of his i)rop(u-ty —“I 
give, devise and bi'queath all my estate and ef!3cts 
immoveable and moveable unto my Trustees upon 
Trust that my Trustees shall sell, call in and convert 
into money the same or such part thereof as shall not 
consist of money and shall with and out of the pro- 
ceeds of such sale calling in and conversion and with 
add out of my ready money pay my funeral and testa- 
mentary expenses and debts and shall stand possessed 
gf the residue of such proceeds upon Trust to ee^ 
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ftpftrt thereout and invest in promissory notes of tlio 
Government of India such a sum or sums of money 
as -when so invested as aforesaid \v ill produce by the 
incxJiTio thereof a monthly sum of nit)('es one hnndied 
and to pay sucli ineomo monthly to my wife O Andal- 
ammal during her life and from and after her deeeaso 
to stand possessed of the said sum and the invest- 
ments for the tune bcin/? leiiresenting the same ujxm 
the Ti lists heieinafter declared concerning the residue 
of my estate And as to the residue of my estate I 
direct that my trustees shall at their diseietion 
the same in any of the modes of invi'stnient in which 
trustees arc by law authoiised to invest tiust funds and 
shall stand jiossessed of the said residuary ti ust monu s 
and the investmi nts for the time bmng i r pi « m i ir 
same (hereinafter called “the lesiduaiy trust funds 
in Trust to apportion the residual y tiust funds into 
as many equal parts or sliaies as theie may be 
daughteis of mine living at the tune of my decease or 
who liaving pre-deceased me shall have left issue her 
or them and me surviving and to pay the income of 
each of such e<inal parts of shares to my said 
daughters respectively during theii ies;pe(ti\e lives. 
And from and after the df'Cease of each of my said 
daughters to stand jioasessed of the shaie of the 
residuary tiust funds so appro|)riated asafoitsaid to 
such daughter upon I’liist foi all the children of such 
daughter who shall attain the age of twenty-one yeais 
in equal shares and if there shall be only one such 
child the whole to he in trust for that < ne cliihl and 
in the event of any (d‘ my said daughteis dying with- 
out leaving lawful issue her or them suiviving 1 
direct that my trustees shall stand possessed of the 
share or sliares so ajipiojwiated to tier or them as 
aforesaid upon 'I’rust for all the children of the otlum 
or others of my said daughters who shall attain the 
age of twenty-ono yc'ais as tenants-in-common in 
equal shares per atirpes. Provided always and 1 
hereby declaie that if any daughter of mine shall die 
in my hfetiine lea^ ing lawful issue at the time of my 
death such issue as shall attain the age of twerity-oiie 
years shall take and if more than one as tenant s-in- 
common in equal shaies per stirpes the share which 
would have been ■ ‘ ‘ s afoicasid to such 

daughter of mine had sur\ i ved me"- 

Held, (1) that on a proper construction (>f the WTll 
the three daughters took only for their lives , []\ 

col 2] 

(2) that inasmuch as the bequest in favour of tlie 
daughters’ cliildien, tested as at the te.^-tatoi’s death 
made delay in vesting the estate be\ond the lifetime 
of the daughters and the rninoiity of stmeof their 
children possible, the bequest in favour of the ehildien 
was inoperative having regard to the provisions of 
B. 101 read with s 102 of the Succession Act ; [p 293 
col 1 ] 

(3) that, therefore, at the termination of the life- 
estate rf the daughters of the testator the estate would 
devolve upon the next heirs as upon an intestacy, [ibid J 

Appeal from the decif?ion of the Madias 
High Court (Sir John Wallis, Kt., Chief 
Justice, and Mr. Justice Ramesam) in Origi- 
nal Side Appeal No. 15 of 1920, and Civil 
Miscellaneous Petition No. 3350 of 1920, 
dated December 16, 1920, and printed as 62 
Ind. Cas. 9lS7, affirming a decree of the 
Court in its Ordinary Jurisdiction, dated 
November 16, 1919. 

Messrs. Clauson, K, C., and Narasimhaw^ 
for the Appellants. 
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Mr. Upjohn, K. C., Sir Walter Schwabe^ 

K C., and Mr. A. M, Talbot, for the Re- 
spondents. 

JUDGMENT. 

Viscount Haldane.— The questions 
which aiise for decision on this app).?al relate 
to the construction and validity of the provi- 
sions of a Will, dated 27th Apiil, 1897, and 
made by a Hindu, C. Ratna Mudaliar, who 
died in 1904. He left a widow and thiee 
daughteis One of these daugiiters, Ya^'o- 
damnial, died in 1907; another, Rajammal, 
in 19('8; and the third Nilayathatchi Animal, 
in 1918 Yasodammal had four ehildien, 
three of them, two sons and a daughter, boin 
before the death of the testator in 1904, and 
one of them, born afterwaids in 1807. 
Rajammal, the second i. had a son 

T‘ ■ b ■ wlio was boin in 

I'.u/. liiisiqiiiu v\ as constituted a Waid 
of (''ourt in 1910. Nilayathatchi Animal, 
the thiid daughter, had six children, three 
sons and tliiee daughters, all born after 
1901 Of these various fainrlies the three 
sons of the third daughter were plainlifTs 
in the suit and are appellants to-day The 
others were defendants and are now les- 
poridents. 

It will be convenient first of all to set 
out the material portions of the Will • 

“I gi\e devise and bequeath all my estate 
and etlecls immoveable aird moveable unto 
my Trustees upon Trust that my Trustees 
shall sell, call in and convert into money 
the same or such part thereof as shall not 
consist of money and shall with and out of 
the proceeds of such sale calling in and 
conversion and with and out of my ready 
money pay my funeral and testamentary 
expenses and debts and shall stand possess- 
ed of the lesidue of such proceeds upon 
Trust to set apart thereout and invest in 
promissory notes of the Government of 
India such a sum or sums of money as 
when so invested as aforesaid will produce 
by the income thereof a monthly sum of 
rupees one hundred and to pay such income 
monthly to my wife C. Andalammal dur- 
ing her life and from and after her decease 
to stand possessed of the said sum and the 
investments for the time being representing 
the same upon the Trusts hereinafter de- 
clared concerning the residue of my 
estate. And as to the residue of my estate 
I direct that my Trustees shall at their dis- 
cretion invest the same in any of I he modes 
of investment in which trustees are by law 
authorised to invest trust funds and shall 
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Btaad possessed of the s&id residuary trust created by the Will, or, alternatively, that 
monies and the investments for the time the three daughters of the testator in the 
being representing same (hereinafter called result took his residue absolutely. 

“the residuary trust funds"), in Trust to The case was tried before', Mr. Justice 
apportion the residuary trust funds into Coutts Trotter, who decided in substance 
as many equal parts or shares as there (1) that the testator gave only a life-estate 
may be daughters of mine living at the to each of his three daughters, and not an 
time of my decease or who having pre-deceas- absolute estate, remarking: “It seems to me 
ed me shall have left issue her or them and clear that what the testator wished to do 
me surviving and to pay the income of was to divide the income of his estate into 
each of such equal parts of shares to my three shares for the benefit of his three 
said daughters respectively during their daughters respectively during their life- 
respective lives. And from and after the time, and thereafter the corpus of each 
decease of each of my said daughters to share should belong to such of the children 
stand possessed of the share of the residuary of each daughter as should attain the age 
trust funds so appropriated as aforesaid to of twenty-one years"; (2) that under the 
such daughter upon Trust for all the provisions of s. 3 of the Hindu Wills Act, 
children of such daughter who shall attain l870, and the rules laid down by the Lords 
the age of twentj'-one years in equal shares of the Judicial Committee in the case of 
anl if there shall be only one such child Jutteiubomohun Tagore \\ Ganendromohun 
the whole to be in trust for that one child Tagore (1), and other decisions, the gifts to 
and in the event of any of my said daughters the grand-children of the testator born after 
dying without leaving lawful issue her or his death were void; but that the provisions 
them surviving I direct that my trustees of the Madras Act 1 of 1914, which were not 
shall stand possessed of the share or shares in his opinion vires of a Provincial 

so appropriated to her or them as aforesaid Legislative Council, validated the bequest 
upon Trust for all the children of the in this respect. The learned Judge was 
other or others of my said daughters who further of opinion that the testator’s Will 
shall attain the age of twenty-one years did not, for reasons which he gave, contra- 
as tenants-iiv common in equal shares per vene the Indian rule against perpetuities in 
stirpes. Provided always and I hereby view of the provisions of Act IX of 1875, as 
declare that if any daughter of mine shall amended by the Guardians and Wards Act, 
die in my life-time leaving lawful issue at 1890. 

the time of my death such issue as shall There was an appeal to the Appellate 
attain the age of twenty-one years shall Court CTvil Jurisdiction of the High Court 
take and if more than one as tenants in- of Judicature at Madras. Before judgment 
common in equal shares per stirpes tl e on that appeal was delivered certain corn- 
share which would have been so appropriat- promises were made between certain of the 
ed as aforesaid to such daughter of mine parties, for the division between them of 
and her issue if she had survived me." what might be the fruits of this litigation. 

The suit was instituted in the High Court Into the terms of the compromise it is not, 
of Madras fora due construction of the however, necessary, at this stage of the suit, 
Will and for administration. The plaintiffs, to enter. 

the present appellants, were, as already The appeal was heard by the Chief Justice 
stated, grand-son'i of the testator and (Sir John Wallis) and Mr. Justice Ramesam. 
children of his third daughter. Theircase These learned Judges did not agree with 
is that they, along with the sons of the the view of the Trial Judge as to the effect 
other two daughters, are entitled to succeed of the Indian Majority Act, 1875, and of 
to the testator’s residuary estate subject the Madras Act I of I9i4 (which they held 
to an annuity to the widow and to mere to have been ultra vires of the Provincial 
life-estates given to the three daughters, Legislature). They were accordingly of 
who are all now dead. For they contend opinion that the disposition of the Will 
that the trusts in favour of grand-children, could not take effect as regards beneficiaries 
following in the Will on those for the born after the death of the testator, and, as 
<! for life, are void by the law of the provisions in favour of issueof daugh- 

Jiiiia, Ti.o case of the respondents, on the ters were obnoxious to s. 101 of the Indian 
other hand, is that the trusts introduced (i)l. A. Supp. Vol. 47; 18 W. R. 359; 9 B, L. R, 
in favour of grand-children were validly 377; 3 Sar, P. 0. J, 82 (P. O-). 
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Succession Act, 1865, they thought that the 


whole disposition infavour of the daughters’ 
children failed as a result of s. 102 of that 
Act. They held, however, that upon the 
true construction of the Will the intention 
of the testator was, in the first instance, to 
make an absolute gift in favour of each of 
his three daughters, the provisions which 
followed being a mere settlement of the 
gift thus absolutely made, and that con- 
sequently under s. 126 of the Indian Suc- 
cession Act, 1865, the daughters of the tes- 
tator took absolutely, when these provisions 
failed of effect. That section, made applica- 
ble to the testator’s Will by the Hindu Wills 
Act (XXI of 1870), is as follows: — 

“Where a testator absolutely bequeaths a 
fund, so as to sever it from his own estate, 
but directs that the mode of enjoyment of 
it by the legatee shall be restricted so as . 
to secure a specified benefit for the legatee; 
if that benefit cannot be obtained for the 
legatee, the fund belongs to him as if the 
Will had contained no such direction.” 

This is an enactment in statutory form 
of a principle which was already familiar to 
English lawyers. The case of Lassence v. 
Tierney (^) shows that where, reading the 
Will as a whole, the intention to confer an 
absolute estate in the first instance is ex- 
pressed or implied, and following on that, 
absolute estate there is a provision for 
settlement which in the event cannot be 
operative, then the words of prior intention 
prevail and the absolute estate takes effect 
notwithstanding the failure of the provision 
for settlement that follows. In India the 
words in s. 126 must be followed as laying 
down the principle, but the principle is 
not substantially different from what was 
expressed in Lassence v, Tierney (2). Their 
Lordships have given consideration to the 
terms of the Will in the present case 
The material directions are those to the 
trustees “to apportion the residuary trust 
funds into as many equal parts or shares 
as there may be daughters of mine living 
at the time of my decease or who having 
predeceased me shall have left issue her or 
them and me surviving.” The trustees are 
then to ‘ pay the income of each of such 
equal parts or shaies to my said •iauLd.!-, 
respectively during their respective lives. 
And from and after the decease of each of 
my said daughters to stand possessed of the 
share of the residuary trust funds so appro^ 

(2) (1849) 1 Mac. & G. 551; 2 H. & Tw. 115; 14 Jur, 
182; 41 E. R 1379; 84 R. R. 158. 


priated as aforesaid to such daughter upon 
trust for the children of such daughter who 
shall attain the age of 21 years.” The tes- 
tator then directs that in the event of any 
of the daughters dying without leaving law- 
ful issue the trustees are to “stand posses- 
sed of the share or shares so appropriated 
to her or them as aforesaid” on trust for 
her children who shall attain twenty-one. 
He goes on to introduce a proviso under 
which, if a daughter dies in his life time 
leaving lawful issue, such issue as shall 
attain 21 years are to take the share “which 
would have been so appropriated as afore- 
said to such daughter of mine and her issue 
if she had survived me.” 

Heading the Will as a whole their Lord- 
ships are unable to agree with the cpnclu- 
sion about the construction of these clauses 
come to by the Court of Appeal. They 
think that the first trust for apportionment 
directs merely division of the fund into as 
many equal parts or shares as there are 
daughters living at the testator’s death, or 
sets of issue then living of daughters then 
dead. 

The words of apportionment are introduc- 
ed for merely arithmetical purposes and so 
far do not dispose of property. In order to 
find the interest given under the Will it is 
necessary to proceed to the further words, 
and these, in the case of a daughter, con- 
fine her interest to a right to income for 
life. They are followed by words of dis- 
position in favour of the children and issue. 
This view of what may be called the ap- 
portionment clause is even more apparent 
as regards Jtjhe suggested gift to issue of a 
deceased daughter. There is no unqualifi- 
ed gift to them by the apportionment clause. 
The effective gift in the later words of the 
Willis to such of a deceased 
children as attain 21. And if, o:' ■■ - W .:! 
it could be said that the testator had used 
the words “issue” and “children” inter- 
changeably then the limitation to such 
children only as attained 21 would, if theie 
were a prior gift to them without that’ 
qualification, be merely otiose. If so much 
cannot be said then there is no room for 
the operation of the rule. Their Lordships 
are, therefore, unable to find in this Will the 
absolute bequests required by s. 126. They 
think that the three daughters took only 
for life, and that it must remain to be seen 
whether the later gifts in favour of their 
children or other issue are validly made 
under Hindu Law, 
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Turning to this question* the first obser- 
vation to be made is that the Will has ap- 
parently been drawn by someone familiar 
with English Law, but not with the Indian 
Statutes which apply. If it were only a 
question of the English rule against per- 
petuities, there would be no objection to 
the Will. But there comes ins. 101 of the 
Indian Succession Act of 1865. Under this 
asction no bequest is valid whereby the 
vesting of the thing bequeathed may be 
delayed beyond the life-time of one or more 
persons living at the testator's decease, and 
the minority (ending at 18) of some person 
who shall be in existence at the expiration 
of that period and to whom, if he attains 
full age, the thing bequeathed is to belong. 
The validity of the gifts now in question 
must be scrutinized as at the death of the 
testator, i. e., 1904, and if s. 101 then applied 
the disposition subsequent to the life-time 
of the testator's daughter was invalid, for 
the children of the daughters take only in 
classes, and by s. 102 of the Succession Act, 
if a bequest is made to a class of persons, 
with regard to some of whom it is inopera- 
tive by reason of the rules contained in 
8. iOl, the bequest is wholly void. It being 
plain that this bequest, tested as at the 
testators's death, made delay beyond the 
lifetime of the daughters and the minority 
of some of their children possible, the 
bequest in favour of the children was in- 
operative. It was suggested, however, that 
this section had no application to the Will 
of a Hindu by reason of the fact that, as is 
shown by the Juttendromohun Tagore 
V, Gancndromohun Tagore [i) any dis- 
position in such a Will is invalid if the 
disponee is an unborn person at the testator’s 
death. The section, it was said, is only 
applicable to dispositions which are not 
otherwise ineffective. One answer to this 
was that in 1914 the Madras Act above refer- 
red to was passed which purported to get 
rid of the difficulty caused by the J uitendro- 
mohun Tagore v Gancndromohun Tagore 
( 1 ) decision. This Act provides by s. 3 that 
a disposition shall not be invalid by reason 
only that the transferee or legate® is an 
unborn person at the date of the transfer, 
or the death of the testator. Questions were 
raised, as has already been observed, in the 
Courts below as to the validity of the 
Madras Act, but these questions are now 
superseded by the Act of the Indian Legis- 
lature, ActVllIof 1921, which has validated 
the law contained in the Madras Act, and 


repeats in s. 5 a provision identical with 
8. lol of the Succession Act, 1865. The 
result is to make that section applicable to 
this Will, upon a view which was not con- 
tested before their Lordships if the Madias 
Act or the Act of 1921 were treated as 
operative. Now in that section, as has 
been already said, a “minor" means any 
person who shall not have completed the 
age of eighteen years. It was, however, 
pointed out by the respondents that, by the 
Majority Act, 1875, every minor of whose 
person or property a guardian has been or 
shall be appointed by any Court of Justice, 
and every minor under the jurisdiction of 
any Court of Wards, shall, notwithstanding 
anything contained in the Indian Succes- 
sion Act or in any other enactment, be 
deemed to have attained his majority when 
he shall have completed his age of 21 
years and not before; and this is accom- 
panied by a provision that every other 
person domiciled in British India shall be 
deemed to have attained his majority when 
he shall have completed his age of 18 
years and not earlier. These provisions do 
not, however, in the opinin of their Lord- 
ships, help the respondents. At the tes- 
tator's death— for this purpose the relevant 
date—it was not clear, and could not be 
certain, whether all or any of the members 
of the classes in whose favour the disposi- 
tion was made would ever have guardians 
appointed. The provision of the Will fixing 
21 in every case as the age of vesting was, 
therefore, in contravention of s. IGl, and 
the whole gift is invalid under s. 10^. 
Their Lordships are unable to agree with 
the views expressed in some detail on this 
point by the learned Trial Judge. 

Their Lordships are of opinion, for the 
reasons they have given, that the appeal 
must succeed. There will be a declaration 
that the appellants are entitled to their 
respective shares in the property in suit as 
upon an intestacy, subject to the life- 
estates (now at an end) in favour of the 
testator’s daughters This will be without 
prejudice to the compromises referred to 
in the decree appealed from, and to the 
sanction given to them by that decree. 
The case must go back to the High Court 
for further inquiry on that footing. Their 
Lordships do not think it necessary to 
interfere with the orders as to costs made 
in the Courts below. They think that the 
costs of this appeal should, in the same 
way, be payable out of the estate. 
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They will humbly advise His Majesty ac- 
cordingly. 

z. K. Appeal accepted. 

Solicitors for the Appellants: — Mr. H. S. 
L. Polak, 

Solicitors for the Respondents: — Mr. 
Douglas Grant, 


LAHORE HIGH COURT* 

Miscellaneous Civil Appeal No. 1291 
OF 1924. 

January 27, 1925. 

Present: — Mr. Justice Jai Lai. 

MAHOMED CxHAUS-Defbndant^ 
Appellant 
versus 

MAHOMED ALI SHAH and others 
— Defendants and Plaintiffs — 
Respondents. 

Punjab Limitation (Custom) Act (I of 10 JO), ss 5, 
6 , scope of — Limitation Act {IX of 1008), ss 0, 8 — 
Declaratory suit by reversioner after ma;)ority — 
Limitation, 

Section 6 of the Punjab Limitation (Custom) Act of 
1920 really gives an additional period of one year to 
those \^ho were at the time of the enforcement of tiie 
Act entitled to institute suits, but could be success- 
fully met by a plea of limitation owing to tlie repeal 
of the Punjab Limitation (Ancestral Land Aliena- 
tion) Act of 1900, and the consequent reduction of the 
limitation by the new Act The section, however, 
does not control the operation of g. 5 of the Act. 
[p. 295, col. 1 ] 

A father governed by Punjab Custom, having a 
minor son. sold certain ancestral property on 1st 
April 1915 The sou attained his majority on 3rd 
July 1921. In a suit by the son instituted on 23rd May 
1923, for a declaration that the sale being without 
necessity would not alTect liis re version a 13*^ rights 
it was objected that the limitation of 12 years j re- 
scribed for the suit by Punjab Limitation (Ancestral 
Land Alienation) Act of 1900 having been 1 educed 
to six years under Punjab Limitation (Custom) Act of 
1920, the suit was governed by s. 6 of the Act, and 
not having been brought within one year of the 
operation of the said Act was barred by limitation : 

Held, that s. 6 of the Act did not apply to the case, 
and the suit was within time under s. 5 of the Act, 
read with ss 6 and 8 of the Indian Limitation Act of 
1908* [ibid,] 

Miscellaneous appeal from an order of 
the District Judge, L> allpur, dated the 
13th March 1924, reversing that of the 
Sub-Judge, Sheikhupura, dated the 5th 
January 1924. 

Lala Badri Das, R. B., for the Appellant. 

Mr. Sagar Chand for Mr. Shah Nawaz, 
for the Respondents. 

JUDGMENT*— The legal point involv- 
ed in this second appeal is of considerable 
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difficulty. In order to understand it the 
following statements of facts will be use- 
ful ; — 

Raji Shah, the father of the two plaint- 
iffs, sold the land in dispute to defendants 
Nos. 1, 2 and 3 on the 1st of April 1913.' 
Mahomed Ali Shah, plaintiff, was a minor 
at that time and Imam Shah, the other 
plaintiff, had not yet been born. Mahomed 
Ali Shah attained his age of majority 
on the 3rd July 1921 and this suit was 
instituted on the 23rd May 1923 for a’ 
declaration that the sale in question was 
fictitious and without consideration or 
necessity and did not, therefore, affect' the 
reversionary rights of the plaintiffs on the' 
death of the alienor. 

The first Court dismissed the suit as 
barred by limitation, but the District Judge 
held it to be within time and remanded|^ 
the case to the first Court for decision on' 
the merits. The defendant- vendees have' 
appealed to this Court. 

At the time of the sale the period of 
limitation for such suits was provided by 
the Punjab Limitation (Ancestral Land 
Alienation) Act, 1900, which provided a 
period of 12 years, but that Act w^as repeal- 
ed by the Punjab Limitation (Custom) 
Act, 1920, which came into force on the' 
4th January 1920. This Act reduced the 
period for such suits to six years. It is’ 
contended on behalf of the defendant- 
appellant that the present suit is baned' 
by limitation on the ground that limitation 
for such suits in relation to alienation w’hich 
took place before the 4ih June 1920 is- 
only one year by virtue of s. 6 of the Punjab 
Limitation (Custom) Act, 1920. 

Section 5 of that Act runs as follows : — 

“Subject to the provisions contained in 
ss. 4 to 25 (inclusive) of the Indian Lirnita-^ 
lion Act, 1908, and notwithstanding any-’ 
thing to the contrary contained in the' 
First Schedule of the said Act, every suit, - 
of any description specified in the Schedule 
annexed to this Act, instituted after the 
period of limitation prescribed therefor in 
the Schedule, shall be dismissed, although^ 
limitation has not been set up as a defence.” ’ 

And s. 0 reads as follows : — 

'^Notwithstanding anything herein con-' 
taincd^tiny suit for w’hich the period of- 
limitation prescribed by this Act is shorter 
than the period of limitation prescribed by - 
the Indian Limitation Act, 1908, or by the ^ 
Punjab Limitation (Ancestral Land AHe- - 
nation) Act, 1900, may be instituted within^^ 
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the period of one year next after the com- 
mencement of this Act or within the period 
prescribed for such suit by the Indian 
Limitation Act, 19 j^<, or by the Punjab 
Limitation (Ancestral Land Alienation) 
Act, 1900, whichever period expires first. 

It is admitted by Mr. Badri Das, who 
appeared for the appellant, that if the 
present suit is governed by s. 5 then the 
suit is within limitation by virtue of ss G 
and rt of the Indian Limitation Act. The 
difficulty is really created by the opening 
sentence, which we have underlined, of s. 6 
of the Act of 1920, which if read by itself 
might be interpreted to mean that s. 5 of 
the Act does not govern cases to winch the 
Punjab Limitation (Ancestral Land Aliena- 
tion) Act, 1900, applied but has ceased to 
do so by virtue of its repeal by the Act of 
1920 ; in other words cases in which the 
cause of action to contest alienations has 
already arisen. We must say that the 
phraseology of s. G of the Act of 1920 is 
obscure and open to misconstruction, but 
we do not consider that the contention of 
Mr. Badri Das is sound. The point is one 
of first impression and reading the two 
sections together, i e., ss. 5 and 6 of the Act 
of 1920, we hold that s. 6 really gives an 
additional period of one year to those who 
were at the time, when the Act came into 
force entitled to institute suits of the 
nature the one before us, but could be 
successfully met by a plea of limitation 
owing to the repeal of the Act of 1900 and 
the consequent reduction of the limitation. 
Ill the case before us the limitation would 
have expired on the 1st April 1!)25 under 
the Act of 1900 and on the 3rd July 1924 
under s. 5 of the Act of 1920 read with 
ss. 6 and 8 of the Indian Limitation Act. 
The opening sentence of s. 6 of the Act of 
1920 being vague we are unable to hold 
that it had the effect of depriving the 
plaintiffs of their right which they had 
under s. 5. 

We, therefore, hold that s. 6 of the Act 
of 1920 does not apply to the case of the 
plaintiffs in the suit before us. In view 
of our finding on this point the other point 
involved does not arise. The result is that 
this appeal is dismissed with costs. 

Appeal dismissed. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Civil Revision No. i98*B op 1923. 

February 22, 1924. 

Present' --Mv. Kinkhede, A. J. C. 

IS R \ M— Applicant 
versus 

GANGIA— 'Non- Applicant. 

Rx parte decree, setting aside of — Knowledge of 
dztree, 

A proof of knowledge of the decree with all its con- 
tents and the general elTeet theieof is necessary lu 
order to support a plea of limitation in bar of an 
application to set aside an e r parte d(>crce, 

Kumud Xath Roy v datindra Nath, !) ]nd Cas 181), 

.38 0 .31)4. J.3 (J L J 221, 1.5 C W N ,390, PundUck v 
Vasant Ran, 4 Ind. Cas 580. 11 Bom L R. 129() and 
tfalubullah v. Kaianju, 19 Ind (-as. 125, 9 N L R. 35^ 
referred to 

Application for revision of an order of 
the Small Cause Court, Akola, dated 28th 
July 1923, ill Miscellaneous Case No. 333 of 
1922. 

FACTS ap])ear from the order of the 
Small Canse Court, Akola:— The original 
suit was fixed for 19th September 1922 and 
was decided exparte on that day as the report 
of the process-server was that defendant re- 
fused the summons on 14th August 1922 and 
it was affixed to his house. Defendant stated 
that the report is false. His application is 
dated 30th October 1922 and to explain the 
delav he alleged that he came to know of 
the decree on .‘ith October 1922. This fact 
was to he proved by him. He himself went 
into the witness-box and deposed that on 
5th October 1922 K O Deshmukh Pleader’s 
clerk informed him of the decree and that 
he took inspection through petition writer 
Kasarkar Mr. Deshmukh's clerk was not 
examined and the petition writer P. W. 
No. 3 gave the he to his story. This is not 
proved. The fact that he filed his first 
application for setting aside this decree on 
5th October 1922 would not he evider.ee of 
the, fact that he came to know of the decree 
on that day and not before. And since he 
has failed to prove that his application is in 
time under Art. 164, Limitation Act, it 
must be disallowed. 

It is true that the summons was not pro- 
perly served. It appears fronr defendant's 
evidence that the process server did not 
ireisonally go to the defendant’s house but 
called him to the chaori through the patil 
and as he refueed to come the report of 
refusal was made This was no service at 
all but that does not help the applicant Arti- 
cle 164 of the Limitation Act prescribes the 
time when the limitation begins to run the 
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first is date of the decree and the present 
application is clearly beyond 30 days from 
that. The second is the date of the appli- 
cant's knowledge of the decree when the 
summons was not duly served. The present 
application comes within this second clause. 
In such a case it is for the applicant to 
prove when he came to know of it. Ordi- 
narily in the absence of evidence to the con- 
trary the applicant's sworn testimony would 
be enough but in this case applicant gave 
the names of the persons from whom he 
came to know^ of the decree and one of them 
proves the falsity of his statement and the 
other was not summoned at all. I cannot in 
these circumstances accept applicant's 
statement as siifiicient and rely on it. I, 
therefore, dismiss theapx-)lication with costs. 

Mr. G. G. Hatvalne, for the Applicant. 

Mr. M. B, Niyogi, for the Non-Applicant. 

ORDER. — I think this civil revision 
must succeed on the short ground that 
there is no material on record to show that 
the applicant had knowdedge of the decree 
complained of at any time prior to 5th 
October l\)22. The cases in Kumiid Nath 
Roy V. J atindra Naih{l) which follows Fund- 
lick V. Vasant Rao (2) and Hahibullah v. Kar- 
aaju (3) clearly require proof of knowledge 
of the particular decree with all its contents 
and the general effect thereof. Such proof 
is wanting and I am not, therefore, pre- 
pared to accept the decision disallowing 
the defendant's petition for a hearing on 
merits as correct. The application is allow- 
ed and the lower Court is directed to deal 
with the merits of the case. The ex parte 
decree of the low^er Court is ipso facto re- 
opened. 

I allow the revision but in the circum- 
stances of the case 1 direct that each X)arty 
shall bear his own costs of this revision. 

o. It. D. Revision allowed, 

(1) 9 Tnd. Ciis. 189, 38 C. 394, 13 O. L J. 221; 15 C. 
W. N 399 

(2) 4 Iiid Cas 580, 11 Bom. L. R. 1296. 

(3) 19 Iiid. Oas. 425, 9 N. L. R. 35 


LAHORE HIGH COURT. 

Letters Patent Appeal No. 199 of 1923. 
January 12, 1925. 

Present : — Sir Shacii Lai, Kt., Chief Justice 
and Mr. Justice Le Rossignol. 

MOTI MAL-RAM SARIJP-™-Apfellant 
versus 

DAULAT RAM and others — Respondents 
Provincial Inaolvenci/ Act {V of 1020), 8. 5k — Prc- 


ferencc of one creditor over others— securing 
old and new loans. 

A transfer cannot be avoided merely because its 
effect 18 to give one creditor preference over other 
creditors unless the debtor intends to do so 

Where a debtor who is unable to meet his liabili- 
ties and stands in need of further accommodation, 
approaches one of his creditors for a further loan, and 
executes a mortgage securing both the fresh and the 
previous loans, it cannot be said that lie intended to 
prefer that creditor over others, but merely that ha 
wanted to benefit himself. 

Letters Patent Appeal against the judg- 
ment of Mr. Justice Moti Sagar, in Civil 
Appeal No. 1395 of |1922, dated the 2'8th 
May 1923, and printed as TS Ind.^Cas. 861, 
reversing that of the District Judge, 
Karnal, dated the 12th May 1922. 

Mr. Shamair Chand, for the Appellant, 

Mr. Manohar Lai, for the Respondents. 

JUDGMENT.~On the 10th February 
1921, one Sondha mortgaged the property 
in dispute in favour of pis creditor Daulat 
Ram for a sum of Rs. 5,000. On the 18th 
April he presented an application for 
insolvency, and this application was granted 
on the 6th December. The creditors seek to 
impeach the transfer on the ground that it 
was made with a view of giving Daulat Ram 
a preference over other creditors, and the 
determination of the question dependjs 
upon the motive which inspired the debtor 
in making the transfer. ^ 

Now, the deed of mortgage shows that 
Sondha was already indebted to Daulat 
Ram to the extent of Rs. 3,200, and that 
he obtained a fresh loan of Rs. 1,800 and 
hypothecated his property for Rs. 5,000. 
There can be no doubt that Sondha was, 
at the time of the transfer, unable to pay 
his debts ; and that he applied for insolvency 
within three months after the date of 
the transfer. It is further clear that tthe 
effect of the transfer was to .give preference 
to one creditor over others, but s. 54 of the 
Provincial Insplvency Act does not avoid a 
transfer merely because it^ effect is: to give 
one creditor preference over other (creditor-s 
but makes the intention ^of the debtor the 
domii^ant factor in deciding. the fate of rthe 
transaction. 

It appears to, us that the .debtor who- was 
unable to meet, his liahUities,. stood in need 
of further accommodation and it was for 
this reason that he approached the creditor 
and asked him to make a loan. In entering 
into this transaction he intended to benefit 
himself and not the creditor; and we can- 
not, therefore, accept the contention of 
the learned Counsel for the appellant that 
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the tra.i>^Wbion was effected with a view of 
giving Daulat Ram a preference over other 
creditors. 

The learned Counsel for the appellant 
argues that Daulat Ram has not succeeded 
in establishing the whole of the debt 
of Rs. 3,200, and that in support of five 
hundis of Rs. 1,800 he has not produced any 
documentary evidence beyond the hundis 
themselves to prove the payment of con- 
sideration. It is to be observed that the 
learned District Judge recorded a finding 
on this point in favour of Daulat Ram and 
registered him as a creditor for the whole 
01 Rs. 5,000 and interest thereon. No 
appeal was preferred against this decision 
so far as the amount of the debt was con- 
cerned, and the appellant is now precluded 
from impeaching it. 

The appeal is accordingly dismissed. 
Parties to bear their own costs in this 
Court. 

N, H. Appeal dismissed. 


LAHORE HIGH COURT. 

Second Ci\il Appeal No. 999 of 1924. 

November 19, 1924. 

Present: — Mr. Justice Abdul Raoof, 
ATTAR SINGH and others— 

Plai NTiFFs— Appellants 
versus 

KIRPA SINGH AND OTHERS — 
Defendants — Respondents. 

Co^sharer —Exclusive possession — Erection of build- 
ing — Injunction^ suit for— Demolition of building— 
Special injury 

A oo'sharer whose rights have been invaded by the 
exclusive possession of anotliei co-sharer can maintain 
a Suit without proving material and substantial injury, 
[p. 297, col. 2.] 

Majju V. Teja Singh ^ 44 Ind. Cas, 814; 29 P K. 
1918; 114 P. W. R. 1918, 118 P. L. R. 1918, distingu- 
ished. 

A co-sharer who knowing perfectly that he has 
no right to take exclusive possession of any portion of 
the common land, commences and completes a build- 
ing thereon with his eyes open, is not entitled to 
any consideration at the hands of the Court, and the 
latter should grant a mandatory injunction against 
him. for demolition of the building [p 297, col. 2; 
p.,29§, coljl,] 

Man ji V. Ohulam Muhammad, S7 Jnd Cas 207,1 L. 
249 and Manji v. Ghulam Muhammad^ 61 Ind. Cas. 415; 
2 T.. 73; 3 t. L. J. 75, followed. 

Second appeal from a decree of the Dis- 
tfiot Judge, ffullundur, dated the 28th 
January 19W, reversing that of the Sub- 
ordinate Judge, Third Class, Phillour, Dis- 
t^t Jullundur, dated the Ist November 
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Lala Balwant Rai for Lala Badri Das, 
R. B., for the Appellants. 

Mr. D. C. Ralli, for Kanwar Dalip Singh, 
for the Respondents. 

JUDGMENT.— The defendant Kirpa 
Singh built a kolha on a plot of land belong- 
ing jointly to the plaintiffs and the de- 
fendants. The present plaintiff-appellants 
brought a suit for demolition of that kotha 
on the ground that the particular plot had 
been left open by the common consent of 
all the CO- sharers to be used on ceremonial 
occasions. 

The Trial Court decreed the claim and 
granted the mandatory injunction prayed 
for. 

In appeal the lower Appellate Court has 
set aside decision of the Trial Court and has 
dismissed the suit mainly upon the ground 
stated in its judgment. “There is, I tliink, no 
doubt from ttie evidence that he has been 
in possession for some timebut that he only 
recently erected tliis particular kotha to 
which the plaintiffs object. This is practi- 
cally admitted by both parties. The lead- 
ing case applicable to the present one seems 
to me to he that reported in Majju v. Teja 
Singh (1) and it was there laid down that a 
suit of this description could only be main- 
tained when the action of one of the pro- 
prietors had actually caused such material 
and substantial injury as could not be re- 
medied by partition of the joint land. In 
the present case although this particular 
plot has not been partitioned but was left 
open, I do not see how it can be said that 
material and substantial injury has been 
caused to the plaintiffs, seeing that the 
greater number of proprietors seem to ac- 
quiesce in the erection of the kotha " 

The learned Judge appears to be under 
the impression that co-sharers whose rights 
may be invaded by the exclusive possession 
of another co sharer cannot maintain a suit 
without proving material and substantial 
injury. No doubt this at one time was the 
view adopted in this Court but the recent 
decisions on this question have set the 
matter at rest. 

Now, the facts to be taken into considera- 
tion hr this paiticlar case are these; The 
defendant was one of the many co-sharers 
and he perfectly knew that he had no right 
to take exclusive possession of any portion 
of the common land and that with his eyes 
open he commenced and completed the 

(1) 44 Ind. Ca.-?, SH; 29 P. R. 1918; 114 P.W, R 
1918; 118 P. L. R. 1918. 
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building. Now when he is confronted with 
a suit by the plaintiffs he turns round 
and says, “you oaunot dispossess me with- 
out showing special damage”. 

'I'his was the very a: :: lanMit put forward 
in the case oiManjiw GhuLam Muhammad, 
(2j. I examined almost all the authorities 
bearing upon this question and came to 
the conclusion that a plaintiff under 
these circumstanceswasentitled tosue with- 
out proving special damage. This view, 
was upheld by a Bench of this Court in 
Letters Patent appeal which is reported as 
Manji v Ghulam Muhammad (3j. The 
learned. J udge of the Court below has altoge- 
ther ignored these two decisions and has 
based his decision upon an older ruling 
which must be considered to be no more 
law. Mr. Ralli, however, has contended 
that after all it was only a discretionaiy 
relief which the Court might have declined 
to grant and that it is not open to this Court 
to interfere with the discretion exercised 
by the lower Appellate Court. Now as a 
matter of fact the Court of first instance 
had given this relief in the exercise of its 
discretion. Therefore, the lower Appellate 
Court ought not to have interfered with the 
decision of the first Court. But leaving 
tins question aside, is the defendant really 
entitled to any consideratiou in the matter? 
He knew perfectly well that this piece of 
land could never be partitioned and the 
injury, if any, caused to the plaintiff could 
never be remedied, and he also knew the 
Urnited right of joint ownership that he 
possessed and yet he persisted m erecting 
this building He is not entitled to ask this 
Court either not to grant the injunction, or 
to refuse the prayer altogether or conipen- 
site the plaintiffs by awarding damages 
only. 

In my opinion the lower Appellate Court 
was not justified iu interfering with the 
decision of the Trial Court. I accordingly 
accept this appeal, set aside the decree of 
the lower Appellate Court and restore that 
of the first Court with costs throughout. 

N. H. Appeal accepted, 

(2) 57 Ind Cas. 207, 1 L. 249 

•'3) Cl Ind. Cas. 415; 2 I,. 73, 3 L L J. 75. 


CALCUTTA HIGH COURT. 

Appeal FX^oM Okdbk No. 94 op 1925. 

June ib, 1925. 

Present : — Justice Sir Ewart Greaves, Kt., 
and Mr. Justice B B. Ghose. 

Tuw Firm of RAM PROSAD RAM 
KISSEN AGAR WALLA, RAM PR08AD 
PODUAR— Deckee-Holdehs — Appellants 
versus 

HARO KUMAR BASAK andotheks — 

Judgment Debtors — Respondents. 

Civil Procedure Code (Act V of 1008), s llo—. 
Execution of decree~-Stay proceedings, Jailure of — 
Decree^holder ordered to take out execution at once— ■ 
Talhana, deposit of - Reasonable time for Jiluuj pro-' 
cesses -Exeiutwn case, dismissal of, for default- 
illegal exercise of jurisdiction- -Revision. 

Slay of execution of a decree was directed by the 
Court on the judf^nneut-debtor furnishing security by 
a specitied date. TJie judgment-debtor failed tolumish 
suniii^.v on that date, and the Court diiected the* 
deereedmlder to take steps for execution at once The 
dcereo-holdcr deposited talbaiia for snvice of sale 
pioclamation on liie same day but did not file the 
pruce'>ses, and the Court dismissed llie execution case 
for default there and then, On le vision 
Held, that the Court exercised its jurisdiction 
illegally in not allowing the deciee-hohlei reasmable 
time for liling processes, as he conld not have been 
expected to be loady ivith the })rocesses on the ex- 
p^v?tatioii that the pidgincnt-debtor would fail to 
turnish security, and that, therefore, the dismissal of 
the execution case for default must be set aside 
tp, 299, col IJ 

Appeal against an order of the Subordi- 
naie Judge, Second Courr, Myinensingh, 
date! the iJOth of Feljruary 
Dr Dxarica Nath Miltar (witli him Ba))u 
Satnidra Nat'i Mukherjee), for the Appel- 
lants. 

tlanu Anno'la Charan Karkoon, for the 
Respondents. 

JUDGMENT. 

B. B. Ghose, J. — A preliminary objec- 
tion has been taken as to the competency 
of this appeal on the ground tiiat the order 
against which this appeal has been filed is 
an order of dismissal for default which does 
not come within the definition of decree 
under s. 2, sub s. (2), cl. (d) of the 0. P. C. 
The appeal is not maintainable. 

The appeal is, therefore, dismissed with 
costs, hearing fee three gold mohurs. 

Tliere is however an application by the 
decree-holder, and we are asked to interfere 
in revision with the order of the Subordi- 
nate Judge dismissing the execution case' 
for default. The matterstanda thus : Stay 
of execution was ditected by this Court on 
funiibhiiig security within a specified time ’ 
That date expired on the 20th February - 
1925. The judgment- debtor failed 
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the required security on that date and the 
Subordinate Judge directed tlie decree- 
holder to take steps for execution at 
once. The next order dated the 20th Feb- 
ruary, proceeds thus : “The decree* holder 
has deposited talhana for service of sale 
proclamation. The processes have not been 
filed. I reject his prayer for the issue of 
sale proclamation”. Then the next order 
of that very date is “the execution case is 
dismissed for default”. 

It seems to us that the Subordinate J udge 
had exercised his jurisdiction illegally 
in not allowing the decree-holder reason-* 
able time for filing the processes after he 
had put in the talbana under the direc- 
tion of the Court. The 20th February was 
fixed as the last date on which the judg- 
ment-debtor might furnish security for 
stay of execution and the decree- holder 
could not have been expected to be ready 
with the processes in the expectation that 
the judgment-debtor would fail to furnish 
the required security, Tn such circum- 
stances, the Subordinate Judge ought, in 
the proper exercise of his jurisdiction, to 
have given the decree-holder reasonable 
time for furnishing the processes. 

The order of the Subordinate Judge dated 
the 20th February 1925 dismissing the case 
for default is, therefore, set aside and the 
case is remanded to him for allowing the 
decree-holder to take further steps for the 
execution of his decree. The petitioner will 
be entitled to his costs of this application, 
hearing-fee three gold mohiirs, 

Greaves, J.^-I agree. 

Order set aside, 

N. H Case remanded. 


LAHORE HIGH COURT. 

Miscellaneous Second Appeal 
No. 1190 OF 1924. 

January 12, 1925. 

Present: — Mr. Justice Harrison. 
MOHAN SINGH and another— Judoment- 
Debtous — Appellants 
versus 

NATHU MAL— Decree Holder- 
Respondent 

Limitation Act (IX of WOSJ, s. 1 If— Application 
not lyinj in any Court — Ex'cyjsinn of time 
Aa application which does not lie i i aov Oouit 
cannot be taken into account for the sake of extend- 
iag time under s. 14, Limitation Act. [p. 2Q9, col. 2J 
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Moti Singh y. Maghar, 11 Ind, C’as. 8S0; 22 I\ K 
1912; 163 P. W K. 1911; 244 P. L. K. 1911, loh 
lowed. 

Miscellaneous second appeal from in 
order of the District Judge, Amritsar, dated 
the 24th January 1U24, reversing that of the 
Subordinate Judge, First Class, Amritsar, 
dated the 26th July 1922. 

Mr. Jai Gopal Sethi, for the Appellants. 

Dr. Nand Lai, for the Respondent. 

JUDGMENT. -On the 27th of June 
1916 a pieliminary decree under O XXXI V, 
r 4 was passed in favour of a moilg^igee. 
On the 4th Jaiiuaiy 1917 an application 
for execution was presented on which a 
notice issued. Proceedings were then stag- 
ed by another Court. On 12th April 1922 
a farther application for execution was 
presented on which the Court quite rightly 
held that it could not execute the prelimi- 
nary decree. On the 1st May 1922 an appli- 
cation was put in for tlie first time asking 
for a final decree to be passed. This was 
dismissed by the d'rial Court as barred by 
limitation under Art 181. 

On appeal the learned District Judge 
held that time ought to have been extend- 
ed under s 14 of the Limitation Act. He 
accordingly extended the time and directed 
that the deciee holder should be given a 
final decree under 0. XXXIV, r. 5. 

At the hearing of the second appeal a 
preliminary objection was taken that ituas 
undervalued at Rs 4. It is contended by the 
respondent that tlie words “direct that the 
decree-holder be given a final decree” mean 
that the District Judge himself passed a 
final decree and that, therefore, the appeal 
should bear full stamp No final deciee' 
has in fact been prepared by the Dis- 
trict Judge but merely a memorandum of 
costs such as is prepared when an order is 
passed which does not require a decree I 
read the words as meaning that in accor- 
dance with the usual procedure the final 
decree is to be prepared by the Trial Court 
which gave the preliminary decree and I 
hold that this appeal is correctly stamped. 

On the merits. Counsel contends that theie 
was no excuse for the mistake made by 
the decree-holder and that, as laid down 
in Moti Singh v Maghar (1) an application 
which does not lie in any Court cannot be 
taken into account for the sake of extend- 
ing time under 8. 14 of the Limitation Act. 
As against this the respondent contends 

(1) 11 Ind. Cas. 880; 22 P. R. 1912, 1C3 F. \V. R. 
1911; 244 P L, R lOlL 
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that the decree is in the form of a final 
decree. The words used by the District 
J udge are : “The decree, though not strict- 
ly in accordance with the prescribed form, 
seema, in my opinion, to be intended to be 
preliminary." All that Counsel has been 
able to show is that in the concluding 
words of this decree instead of saying, 
*‘the plaintiff shall be at liberty to apply 
for a personal decree", the words used are: 
‘he shall be entitled to realize it by sale 
of other property." At first Counsel con- 
tended that certain other passages in the 
decree are not in accordance with the 
Code but this he withdrew after examining 
the prescribed form. 

It appears to me not only that the decree 
was intended to be preliminary, but that 
it is preliminary both in form and sub- 
stance and the trifling difference in the 
words in the concluding portion is wholly 
immaterial. 

As against Moii Singh v. Maghar (1) 
Counsel cannot quote any authority of this 
Court and I have no hesitation in following 
it. The application is clearly barref^d by 
time and it appears to me that the delay is 
wholly inexcusable. 

Counsel for the respondent contends that 
the fact that the first Executing Court did 
not realize that this was a preliminary 
decree and issued notice debars other 
Courts including this Court from llreating 
it as such a wholly impossible position. 

I accept the appeal and confirm the order 
of the Trial Court. Costs of the judgment 
debtor will be paid throughout by the 
decree-holder. 

N. H, Appeal accepted. 


MADRAS HIGH COURT, 

Civil Revision Petition No. 547 of 1924. 

January 26, 1925. 

Present: — Mr. Justice Devadoss and 
Mr. Justice Wallace. 

VEERAPPA CHETTIAR and others 
—Petitioners 
versus 

P. a 8UNDARE8A SA8TRIGAL- 

Rbspondbnt. 

Civil Procedures Codf' (Act V of 1903), 0. Ill, r, I, 
8(;opt of^Madras Civil Pules of Practice, r, 27?] 
object of--Pleader application of, to appear against 
former client — * Matter connected therewith," meaning 
of — Wrong order by misinterpretation of rule—Re^ 
vision. 


Order III, r. 4, 0. P. C., doef? not give an absolute 
right to a Pleader to appear in a Court till the termi- 
nation of the proceedings, but only provides in what 
manner a Pleader competent to appear, plead and act 
should be appointed and till what time the appoint- 
ment will be in force Jf he is not competent to 
appear, plead and act in any Court under the rules 
governing the procedure m that Court, he cannot 
claim right of audience by virtue of O. IIT, r. 4 [p 
301, coL 2 1 

A Pleader can appear for a party whose interest is 
opposed to that of tlie party for whom he had acted, 
drawn up pleadings or appeared in the same pro- 
ceedings, only with the latter’s consent or when 
specially authorised by the Court, [p. 302, col. 2 ] 

Rule 277 of the Madras Civil Rules of Practice is 
intended to regulate the proceedings jn Courts and a 
practitioner of the Court has to conform to the rules 
governing its proccduie [p 301, col 2 | 

The object of r 277 is not to save the Pleader from 
a suit for damages by the party for whom die acted 
and against whom he subsequently acted, but to pre- 
vent an unreasonable conduct on the part of both the 
Pleader and the client [p 302, col 1.] 

A Pleader wlio has acted, for a party to a suit and 
has discharged himself cannot afterwards act for the 
opposite j-arty and the Court has power to restrain 
him from doing so on an application made for that 
purpose [ibid J 

The words “in any matter cemnected therewith” in 
r. 277 mean comiected with the suit or appeal or other 
proceeding in which the Pleader gave the advice and 
does not refer to a subsequent suit, or appeal or pro- 
ceeding after the termination of the former suit, 
appeal or jiroceeding, where the causes of action in 
the two are dilTerent [p. 303, col. 1 ] 

The subsequent suit or proceeding or matter can be 
said to be connected with the previous suit or proceed- 
ing or matter only if the former flows from, or^ in 
consequenr*e of, the previous suit or ju oc(‘<'ding. 
Otherwise there is no connection at all ubid j 

Tt is not the id(‘ntity of the subject-matter that 
ostablibhes the connection between the two suits or the 
identity of the parties but the identity of the right or 
title tliat is asserted or denied and the relief claimed, 
[p. .303, col 2.1 

Where a Court by a wrong interpretation of r. 277 
refuses to allow a practitioner to appear against a 
client for whom he is alleged to have acted on a 
former occasion, it exercises a jurisdiction not vested 
in It by law and the order is levisable by the High 
Court [p 303, col 1 ] 

Srinivasa Row v Pichai PUlai, 21 Tnd Cas 620; 38 
M 650; 25 M L. J. 567 and Ramakrishna Pillai v. 
Balakrishnn Aiyar, 62 Ind Cas. 712, 41 M L. J. 60; 
13 L. W 541; (l'921) M W N. 646, relied upon, 

[Duty of Pleaders stated.] 

Petition, under s. 115 of Act V of 1908 and 
under s. 107 of the Government of India 
Act, praying the High Court to revise an 
order of the Court of the District Munsif, 
Srirangam, dated the 24th June 1924, in 
C- M. P. No 315 of 1924 in Original Suit 
No. 103 of 1924 on its file. 

Messrs. K, V. Krishnaswami Iyer and R. 
Kesava Iyengar, for the Petitioners. 

Messrs. T. M. Krishnaswami Iyer and* 
K- O. Srinivasan, for the Respondent. 

judgment.— T his is an ^pplipatioA. 
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to revise the order of the District Munsif of 
Srirangam, who directed two Pleaders not to 
appear for the defendants in two suits pend- 
ing in his Court as the plaintiff objected to 
their appearance inasmuch as they had ap- 
peared for him in previous suits against 
the defendant in which the subject-matter 
was the same as in the suits now pending. 
The first contention of Mr. K. V. Krishn- 
aswamy Iyer is that the District Munsif had 
no jurisdiction to pass such an order. It 
is argued that the Pleaders are not parties 
to the suits and that they have no right 
of appeal against such an order and, there- 
fore, the order is without jurisdiction and is 
not covered by r. 277 of the Civil Rules of 
Practice. 

The District Munsif purported to act 
under r. 277 which is in these terms: “Ex- 
cept when specially authorised by the 
Court, or by consent of the party, a Pleader 
who has advised in connection with the 
institution of a suit, appeal or other pro- 
ceeding, or has drawn pleadings in connec- 
tion with any such matter, or has, duiing 
the progress of any such suit, appeal or 
other proceedings, acted for a party, shall 
not, unless he first gives the party for whom 
he has advised, drawn pleadings or acted, 
an opportunity of engaging his services, 
appear in such suit, appeal or other pro- 
ceeding, or in any appeal, or application for 
revision arising therefrom or in any matter 
connected therewith, for any person, whose 
interest is opposed to that of his former 
client, provided that the consent of the party 
shall be presumed if he engages another 
Pleader to appear for him in such suit, 
appeal or other proceeding without offering 
an engagement to the Pleader whose ser- 
vices he originally engaged”. It is conced- 
ed by Mr. K. V. Krishnaswamy Iyer that 
the Court has jurisdiction either to grant 
or to refuse such authority when a Pleader 
applies for the same under the rule. But it 
is urged that when he does not make an 
application for special authority, the Court 
has no jurisdiction to pass an order against 
him and that the only course open against 
a Pleader who violates the rule is by a pro- 
ceeding under the Legal Practitioners Act 
for unprofessional conduct. 

Considerable stress was laid on 0. Ill r. 4 
of 'the 0. P. C., in support of the argument 
that a Pleader’s engagement lasts till the 
termination of the proceedings, and, there- 
fore, thte Court cannot prevent the Pleader 
from appearing for a party after he has 
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filed his vakalat in Court. Order III, r. 4; 
does not give an absolute right to a Pleader 
to appear in a Court till the termination of. 
the proceedings but only provides in what 
manner should a Pleader be appointed and- 
till what lime the appointment will be in 
force. It assumes that a Pleader is com- 
petent to appear, plead and act in the Court 
in which he wishes to plead and act. If he 
is not competent to appear, plead and act 
in any Court under the rules governing the 
procedure in that Court, he cannot claim 
right of audience by virtue of 0. II[ r. 4. 
Is it open to a second grade Pleader to^ 
claim a right of audience in the District 
Court by filing arafcaiat or for a first grade 
Pleader to cdaim a right of audience in the 
High Court by filing a vakalat in Court for 
a party ? The District Court and the High 
Court will refuse to receive the vakalat of 
a Pleader not entitled to appear before them 
and wdll refuse to allow him to act in that 
Court by reason of the rules governing 
their procedure. In re the Pleaders of the 
High Court (1), it was held that ss 2 and 36 
of the C. P. C , Act XIV of 1882, did not give 
the Pleaders of the Bombay High Court the 
right to appear in the Presidency Small 
Cause Court of Bombay wherein only Bar- 
risters and Attorneys had aright to practise. 
Rule 277 is intended to regulate the pro- 
ceedings in Courts and a practitioner of the 
Court has to conform to the rules govern- 
ing its procedure. If he does not conform 
to the rules governing the procedure he 
cannot claim a right of audience in that 
Court. A Pleader can appear for a party 
w'hose interest is opposed to that of the 
party for whom he had acted, drawn up 
pleadings or appeared in the same proceed- 
ings either with the latter's consent or 
when specially authorized by the Court* 
The rule contains a prohibition against the 
Pleader's appearance unless the conditions 
therein laid down are satisfied. Supposing 
a Pleader is disbarred or struck off the 
rolls, can he insist upon his right to appear 
in a Court in which he had filed his vakalat 
before he was disbarred or struck off the 
rolls by reason of 0. Ill, r. 4. Rule 4 is- 
only an enabling provision by which a 
Pleader when he accepts an engagement 
and files his vakalat in Court is entitled to 
conduct the proceedings till he orhia client 
dies or the termination of the proceedingSi 
But this rule does not override the rules 

(1) 8 B. 105; 8 lad. Jur. -306 & 378; 4 lad, Dec. (n. s,) 
413. * 


VBBRAPPA OHETriAR V, 80NDARESA SASTRIGAL, 



302 


VBBRAPPA OHm-TtAR V. SONDaRS^A SAStRKJAt. [^2 I. 0. 1926] 


governing the qualifications of various 
classes of Pleaders or the rules governing 
the procedure of the Courts. If the coritcii- 
tion of Mr. K V. Krishnaswamy Iyer is 
pushed to its logical conclusion, it would 
mean that a Pleader could appear for both 
the plaintiff and the defendant if the con- 
tending parties are foolish enough to en- 
gage the same Pleader, and the Court would 
be powerless to prevent the Pleader from 
appealing for both the plaintiff and the 
contesting defendant in the same suit. It 
is to prevent such conduct on the part of 
the Pleaders and unreasonable conduct on 
the part of the clients thatr. 277 of the Civil 
llules of Practice has been enacted. In 
RamtalL Agarwallah v. Moonia Bibee [2), 
Wilson, J., held, following the principle of 
law laid down in the case of Ckolmondeleij 
V. Clinton (3), that an Attorney who has 
acted for a party to a suit and has discharg- 
ed himself cannot afterwards act for the 
opposite party and that tlie Court had power 
to restrain him from doing so on an applica- 
tion made for that purpose The High 
Court of Madras in their proceedings dated 
8th April 1869 ruled that when a suit is 
remitted by order of an Appellate Court for 
re-hearing or liiiding on an issue, the pro- 
ceedings Oil such order must be regarded 
as a further proceedings in the trial of the 
suit and, consequently, under s. 22 of Regu- 
lation XIY of 1816 a Vakil cannot change 
sides and hold a vakalatnama for the party 
opponent to the one for whom he appeared 
at the first hearing. See Proceedings^ Stk 
April 1860 (4). The Court has, therefore, 
power to refuse to hear practitioners who 
violate the rules regulating the procedure 
in Courts. 

It is next contended that the special 
authority required under r. 277 is only for 
the protection of the Pleader against an ac- 
tion for damages by the party for whom 
he had acted and not for enabling the Plead- 
er to appear in Court for his opponent. 
The rule is no doubt intended both for the 
protection of the Pleader as well as the client 
but not in the sense in which the appellant 
wants it to be understood. The object of 
the rule is not to save the Pleader from a 
suit for damages by the party for whom he 
acted and against whom he subsequently 
acted but to prevent an unreasonable con- 
duct on the part of a party who engaged 


(2) G C. 79; 5 Ind. Jur. 583; 3 lud. Dec. (x. s.) 52. 

(3) (1815) 19 Ves. 261; 13 K. R. 183; 34 E. R. 515. 

(4) 4 H. H. C. R. App. 43. 


the Pleader s services arid afterwards gave 
him up without proper grounds. If a party 
who gets advice trorn a Pleader does not 
choose to engage Ills services for the con- 
duct of the suit but engages another the 
Pleader is not altogether debarred from 
accepting an engagement from the opposite 
party but he could do so by giving the 
former an opportunity to engage his services 
and if he refuses to engage his services and 
unreasonably withholds his consent he may 
appear for the latter with the special 
authority of the Court. It is to prevent 
unfair dealing by the parties that the 
Court is invested with the power to 
grant special authority to a Pleader to 
appear against the paity whom he gave 
advice or acted or appeared for at an early 
stage of the proceedings. But for such 
power any rich paity or an unscrupulous 
client might prevent all leading Pleaders 
from appearing for his opponent by seeking 
their advice by paying a nominal fee 
and then engaging tlie services of one or 
more of them to conduct the proceedings 
in Court. 

Mr. T. M. Krishnaswamy Iyer for the 
respondent urges that there is a finding of 
fact that the suits now i:)cnding are con- 
nected with previous suits and the High 
(3ourt should not interfere with the order 
of the lower Court under s. 115 of the 
C. P. C. The facts are: — The plaintiff 
hied O. 8. No. 525 of 1912 afterwards 
numbered as 4U0 of 1914 against the defen- 
dant in which he asked for possession of a 
plot to the west of his house and prayed 
for a permanent injunction rr-'i ndising the 
defendant from interfering '.Mlii hi.-’ light 
to the common lane to the north of the 
plot. In O. 8. No. 860 of 1920 the plaintiff 
prayed for a mandatory injunction for the 
removal of a cross-wall put up by the 
defendant in a portion of the lane. The 
plaintiff has now brought two suits against 
the defendant, ru., 0. 8. No. 103 of 1924 for 
a mandatory injunction for removal of the 
balcony wrongly put up by the defendant 
over a portion of the common lane and for 
the removal of a portion of the defendant’s 
drain encroaching on the common lane and 
O. 8. No. 101 of 1924 for a mandatory in- 
j unction for removal of the arch of the 
verandah erected by the defendant on the 
ground that it had interfered with the free 
access of light and air to his house and for 
incidental reliefs. The District Munsif 
finds that the four suits are closely cou^ . 
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nected with one another. It is difficult 
to see the connection, if the same qurs- 
tions are in dispute now as were in dispute 
in the previous suits, the decision of the 
previous suits would be res judicata in the 
present ones. The connection contemplat- 
ed by r 277 is not the connection of the 
parties or of the subject-matter. The word- 
ing in r 277 is “in such suit, appeal or other 
proceeding, or in any appeal, or application 
for revision arising therefrom, or in any 
matter connected therewith.” The words 
“in any matter connected therewith” mean 
connected with the suit or appeal or other 
proceeding in which the Pleader gave the 
advice and does not refer to a subsequent 
suit, appeal or proceeding after the termi- 
nation of the former suit, appeal or pio- 
ceeding. If a Vakil appears for a party in 
a suit or proceeding, he cannot appear for 
the op[)osite party in subsequent proceed- 
ings, in the same suit or proceeding, but 
that does not prevent a Pleader who ap- 
pe ired for a party from appearing in a siib- 
Bcquent suit for the opposite party when 
the causes of action in the two are different. 
The subsequent suit or proceeding or 
matter can be said to be connected with 
the previous suit or proceeding or matter 
only if the former flows from, or in conse- 
quence of, the previous suit or : i V: 
Otherwise there is no connection at all. if 
a plaintiff sues the defendant for possession 
of land on his title and succeeds and some- 
time after brings a suit upon a fresh cause 
of action against the same defendant, there 
is no connection between the two suits 
though the defendant may raise the ques- 
tion of title of the plaintiff, but that would 
not be sufficient to establish a connection 
between the two. The question involved 
in the two suits in the District Munsifs 
Court are the right of the plaintiff to object 
to the defendant putting up certain struc- 
tures and that right was not in dispute 
in the former suits. The causes of action 
are different, and the reliefs claimed are not 
the same. The District Munsif s exercise of 
jurisdiction was owing to a wrong interpre- 
tation of the rule and this Court has power 
to interfere with the order of the District 
Munsif as he exercised a jurisdiction not 
given to him by r. 277 of the Civil Rules of 
Practice. 

The two cases Ramakrisliiia Pillai v. 
Balakrishna Aiyar (5) and Srinivasa How v, 

(5) 62 Ind. Caa. 712, 11 M. L. J. 60; 13 L. W. 511; 
(1021) M. W. N. 616. 
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Pichai Pillai (6) relied upon by Mr. Krish- 
naswamy Iyer as suppoiting his contention 
are distinguishable from the present. In 
RamaJerishna Pillai v. Balakrishna Iyer 
(5) the petitioner was plaintiff in 0 S. No. 8 
of lOli and defendant in O. 8. No, f 6 of 
1920 on the file of the Subordinate Judge’s 
Court of ]\layavaram. The respondents 
weie two Vakils of the Mayavaram 8ub- 
Ckmrt who appeared for him in the former 
suit and for the plaintiff in the latter suit. 
The peAitioner’s application that audience 
should be refused to the Vakil respondents 
who had filed O. S. No. 56 of 1920 for the 
plaintiff was rejected by the Subordinate 
Judge as he was not satisfied that there 
would be any conlUct between their duty in 
representing the plaintiff in O. S. No. 8 of 
1917 and in representing his opponent in 
O. S. No 56 of 1920. Botli the learned 
Judges who heard the civil revision peti- 
tion against the order of the Subordi- 
nate Judge were of opinion that the 
suits were connected with one another. 
Spencer, J., observed at page 6-* ‘In 
both suits questions arise as to the valid- 
ity and binding character upon the pe- 
titioner of the indenture and whether he 
is estopped by reason of it from question- 
ing the title of the defendant in the former 
suit and the title of the plaintiff in the 
second suit.” The learned Judges allowed 
the petition and directed the Subordinate 
Judge to ref use to allow the respondents to 
conduct 0 S. No 56 of 1920 for the plaint- 
iff. That case has no application to the 
present, as in that both the suits were then 
pending in the Mayavaram Court and as 
found by the learned Judges they were 
connected and some of the important ques- 
tions arising in the suits were common to 
both suits It is not the identity of the subject- 
matter that establishes the connection be- 
tween the two suits or the identity of the 
parties but the identity of the right or title 
that, is ©.sserted or denied, and the relief 
claimed. 

In Srinivasa Rao v. Pichai Pillai (6) 
Miller, J., approved of the order of the Dis- 
trict Munsif who prohibited a second grade 
Pleader from appearing for the plaintiffs in. 
0. S. No. 32 of 1913 on his file. The Pleader 
appeared for the defendant in proceed- 
ings under s. 145, Cr. P. C., and obtained 
an order in favour of the defendant and ha 

(G) 21 Ind. Cas 629; 38 M 650, 23 M L. J. 567. 
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filed 0. S. No. 32 of 1913 for the defeated 
party. The District Mimsif relied on r 277 
of the Civil Rules of Practice prohiluting 
the Pleader from appearing for llie plaintilL 
In proceedings under s. 145, Or. P. C., the 
Magistrate decides only the question of 
possession and his order is to maintain the 
possession of the party found to be in 
possession at the time the proceedings are 
adopted. His order is subject to the result 
of a civil suit and is good only till the 
Civil Court decides which party is entitled 
to the property in dispute. The civil suit, 
therefore, in almost all cases follows the 
order of the Magistrate and the proceedings 
in a the civil suit are in a sense continua- 
tion of the proceedings before the Magistrate. 
Though the Magistrate enquires only into 
the question of possession, yet documents 
are relied upon by the parties for the pur- 
pose of proving their possession and the 
Pleader who appears for a party necessarily 
acquaints himself with the title to the pro- 
perty and invariably peruses the documents 
produced by his client. With the know- 
ledge of the strength and weakness of his 
client’s title if he appears in the civil suit 
for a party whose interests are opposed to 
his clients in the proceedings before the 
Magistrate, there is a danger of his using 
for his client in the civil suit the knowlege 
gainedby him from his client in the proceed- 
ings in the Magistrate’s Court. There isaniiri- 
timate connection between thepioceedings 
under s. 145, Cr. P. C., in the Magistrate s 
Court and the civil suit filed in conse- 
quence of the order of the Magistrate. 

If a Pleader appears for a party in the 
proceedings in execution, he cannot appear 
in the suit filed by reason of the order in 
claim proceedings for a party whose inter- 
ests are opposed to that of the party for 
whom he acted in the claim proceedings 
without his consent or without the authority 
of the Court in which the suit is pending. 
The suits now pending in the District Mun- 
sif’s Court are not the necessary consequence 
of the previous suits. There is no connection 
between the present one and the former 
suits. As observed by Spencer, J., in Rama- 
krishna Pillai v. Balakrishna Iyer (5) the 
two suits will ordinarily be considered con- 
nected if they have any issue in common or 
involve substantially a determination of the 
same question of fact or the same mixed 
question of law and fact. 

A few observations as to the duty of 
Pleaders would not be out of place here. 


SUNDARBSA SASTRIOAL. {92 h 0. 19^^J 

The legal profession is a very noble one; 
and no Pleader should by his conduct con- 
sciously or unconsciously do anything to 
lov er its high standard of morality, probity 
and honesty. The Pleaders would do well 
to avoid any conduct on their part which 
is reasonably capable of being misunder- 
stood. If a Pleader advises or acts for a 
client he should not appear against him 
in any subsequent proceeding if he feels 
that he might in such proceeding even uncon- 
sciously use the information gained from 
his former client against him. Clients 
should have the fullset confidence in 
their legal advisers and should not be 
deterred or hampered in disclosing the 
strength and weakness of their cases by 
the fear that their instructions might at 
some future time be used against them by 
their legal advisers. It is the duty of legal 
practitioners to avoid even the suspicion 
that they might possibly use the informa- 
tion which they received in their profes- 
sional capacity against the clients from 
whom they received them. There is no 
rule, etiquette or code of ethics to govern 
the conduct of clients. On the other hand 
the Pleaders who are guided and governed 
by the etiquette of the profession are not 
likely to do anything which would incur 
the censure of the profession and, in order 
to prevent an unscrupulous or contankerous 
client from depriving his opponent of the 
services of Pleaders, r. 277 of the Civil Rules 
of Practices gives a discretion to the Court to 
specially authorize a Pleader to appear and 
act for a party whose interests are opposed 
to those of the party for whom he at one 
time acted or appeared or gave advice. 

We have no hesitation in holding that 
the plaintiif has no reason to complain of 
the conduct of the Pleaders. He has 
only to thank himself if he lost the ser- 
vices of the two prominent Pleaders. 
He could have retained them if he had 
cared. He engaged other Vasils to appear 
for him and his petition to the District 
Munsif is evidently not to protect his 
own interests for they require no protec- 
tion but to annoy the defendants afid the 
Pleaders whom he did not care to retain. 
Perhaps there is some motive at the bottom 
of the plaintiff’s petition. We set aside the 
order of the District Munsif and allow the 
petition with costs throughout. 

V. N. V. 

N* H. Order set aside^ 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal No. 61 of 1924. 

April 14, 1925. 

Present: — Mr. W ■ Officiating 

A J. C. 

TAPIRA M — Pl \iNTi FF— Appellant 
versus 

JUGALKISHORE and another — 
Defendants — Respondents. 

Documentf material alteration in — Suit to recover 
money — Acknowledgment produced in evidence - 
Material alteration in acknowledgment, e^ect of^Suit, 
whether can he decreed. 

The rule that no decree can be passed in a suit 
brought on a document which has been materially 
altered after execution without the privity of the 
party to be affected by it, has no application where 
the obligation to be enforced does not. arise under the 
altered instrument and the instrument is produced 
merely as a piece of evidence in proof of the oliliga- 
tion. [p. 305, col. 2.] 

[Case-law discussed ] 

Where a cause of action for recovery of monej^ lent 
to the defendant exists independently of any docu- 
ment which may have been obtained fi*om the defend- 
ant in support of tho advancs, the fact that the 
document has been materially altered is no ground for 
dismissing plaintiffs claim for the advance, [p. 307, col. 
2 ] 

An acknowledgment which merely evidences the 
receipt of a loan does not amount to a contract and 
do3S not furnish a cause of action, and a claim in 
proof of which such an ’ . ’ ’ 'is produced 

can be decreed despite me lacL inai irie acknowledg- 
ment has been materially altered without the consent 
of the debtor affected by it. [ibid.] 

Raghubirsingh v. Udechand, 11 C. P. L. K. 05, and 
Durga Shankar v. Ram Prasad, 14 0. P. L. R. 151 at p. 
152, relied on. 

A material alteration in a written acknowledgment of 
debt does not render it inoperative as the * \! ' ' 

ment is merely an evidence of pre-existing j . 

305. col. 2.] 

Appeal against a judgment of the District 
Judge, JSIimar, dated the 17th September 
1923, in Civil Appeal No. 126 of 1923. 

Mr. W, R. Puranik, for the Appellant. 

Mr. J. Sen, for the Respondents. 

JUDGMENT* — Defendants-respond- 
ents borrowed from Hemlal cousin of plaint- 
iff-appellant Rs. 200 on 11 th February 
1920, Rs* 100 on 25th April 1920, Rs. 25 on 
2l8t May 192(J and again Rs. 25 on 23rd 
September 1920, and for each of the sums 
so borrowed they passed an acknowledg- 
ment or ruju in favour of Hemlal in his 
account book. As they failed to re-pay the 
money in spite of demand, plaintiff brought 
a suit against them for recovery of all the 
four items plus interest thereon at the rate 
of Re. 1-8 per cent, per mensem. 

Defendants admitted having borrowed 
all the four items referred to by the plaint- 
jiff. They also admitted having passed all 

20 


lALKisneKk. ks 

four acknowledgments filed by the plaintiff 
in respect of the aforesaid four items. They, 
however, denied that they had agreed to pay 
any interest. They pleaded that in the first 
acknowledgment dated ilth February 1920 
the letters “Da-l^” had been fraudulently 
interpolated without their knowledge or 
consent in order to make it appear that that 
they had agreed to pay interest at Re. 1-8 
percent per mensem, although there was 
no agreement on their part to pay any in- 
terest, and contended that as a material 
alteration has been made in one of the ac- 
knowledgments plaintiff was not entitled 
to recover anything from them. 

Both the Courts below held that defend- 
ants had nob agreed to pay any interest. 
They further held that a material alteration 
had been made in the first acknowledgment 
without the knowledge or consent of the 
defendants by inserting therein the letters 
“Da Lj'*. They consequently dismissed 
plaintitf 8 claim for the money covered by 
that acknowledgment and decreed his claim 
for the money due on the remaining three 
acknowledgments with interest thereon at 
Re. 1 per cent, per mensem by way oi 
damages. Plaintiff has now preferred this 
appeal and he contends that his claim foi 
the money covered by the first acknow- 
ledgment should not have been dismissed 
by the Courts below. In my opinion his 
contention is sound and must prevail. 

It has, no doubt, been held that there is 
no right of action on a document which has 
been materially altered after execution and 
without the privity of the party to be 
affected by it, and that no decree should be 
passed in a suit brought on such a docu- 
ment despite the fact that consideration 
for the document has been admitted by 
the defendant ; Pandurang v. Kishan (1), 
Kanhayalal Tarachand v.Sitaram Titkaram 
(2). But this rule has no application where 
the obligation to be enforced does not arise 
under the altered instrument and the 
instrument is produced merely as a piece 
of evidence in proof of the obligation. It 
has accordingly been held that a material 
alteration in a written acknowledgment of 
debt does not render it inoperative as the 
acknowledgment is merely an evidence of 
pre-existing liability: Atmaram v. Umed’- 

(1) 74 Ind. Gas. 20; 12 N, L. R. 79; (1923) A. I. R. 
(N.) 295; 7 N. L, J. 39. 

(2) 81 Ind. Gas. 847; 20 N. L. R. 76; (1924) A. I R, 
(N.) 250. 
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Tam (3). In that case Chandavarkar, J., 
haa observed at pages 620 and 621:* 

“The principle oi: English Law, which was 
first laid down in Pigot'a case (4) that the 
material alteration of a document by a party 
to it after its execution without the consent 
of the other party renders it void, has been 
followed in India. But all the decisions 
which have been cited at the Bar from the 
E'nglish and Indian Law Reports relate to 
cases in one and all of which the altered 
instrument was the foundation of the plaint- 
ilTs claim and the source of the defend- 
ant’s obligation or liability. They were 
cases of written contracts, or bonds or Bills 
of Exchange or similar instruments, as to 
which it may be taken as settled law both 
in England and here that a material al- 
teration avoids the instrument where the 
action is on the instrument itself: see 
AgricxdUiral Cattle Insurance Company v. 
Fitzgerald (5). The decisions cited in the 
notes to the case of Master v. MiUer (6) in 
Smith’s Leading Cases also make that clear. 
As pointed out in the case of Far I of Fal- 
mouthy. Roberts (7) there is a distinction be- 
tween cases in which the altered instiumcnt 
is merely evidence and those in which the 
obligation sought to be enforced is by reason 
of the instrument itself. ‘The rule of law,’ 
said Parke, B , in that case, ‘applies where 
the obligation is by reason of the instru- 
ment’... \ But 

no case has been cited to us nor have we 
been able to find any in which it has been 
laid down either in England or here that a 
written acknowledgment of his liability by 
a debtor becomes void and inoperative if 
itf is materially altered without his consent 
by his creditor. An instrument which 
creates a liability and gives rise to a cause 
of action is one thing and a WTitten acknow- 
ledgment of that liability is another.” 

In Harendra Lai Roy v. Uma Charan 
Ohosh (8) plaintih had sued the defendant 
for money advanced. In the business book 
of the plaintiff, defendant had acknowledg- 
ed his liability for that amount by signing 
his name over an eight anna stamp. It was 

(3) 25 B 616, 3 Bom. L R. 213. 

(4) 11 Rep. 2aG; 1 1 Hop. folio 27 (a). 

(5) (1851) 16 Q B. 4.32 at pp. 440, 141; 20 L. J. Q. B. 
244;15Jur. 489; il7 E K. 944. 

(6j (1791) 1 Sm. b. 0 (llth Ed.; 767; 4 T. R. 320; 2 
K. K. 399; 100 E. R. 1042. 

(7) (1842) 9 M & W. 469; 1 Dowl. (n. b.) 633; 11 L. 

J. Ex. 180; l‘^2 E R 198; 60 R. R. 790. 

(8j 9 0. W N m. 

’ images if 25 B.— [i/d.] ‘ * ' < 
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found that an entry relating to interest had 
been subsequently interpolated in the ac- 
knowledgment and consequently the Small 
Cause Couit held that the plaintiff was not 
entitled to recover the sum covered by the 
.i and dismissed plaintiff’s 

suit. When the malter came up in revision 
before the High Court, Maclean, 0. J., set 
aside the decree of the Snjiall Cause Court 
and gave a decree to th^ plaintiff on the 
ground that plaintiff hadj/iiot sued on the 
basis of the altered acknowledgment but 
had produced it merely as evidence in 
support of the loan. He pointed out in that 
case that the authorities discriminated be- 
tween the cases in which the altered docu- 
ment was the foundation of the claim and 
those in which it was only filed as evidence 
and observed that the principle that wheie 
a plaintiff sues upon an instrument which 
he has materially and fraudulently altered, 
such alteration vitiates the instrument had 
no application to suits in which the altered 
instrument was not the foundation of the 
plaintiff’s claim. 

In this connection, I may also refer to the 
case of Moii Lai Saha v. Monmohan Cos- 
sami (9). In that case plaintiff had sued 
the defendant for recovery of debt on the 
allegation that the defendant had bon owed 
the debt from him by executing promissory- 
notes in his favour. The promissory* notes 
ivere found to be forgeries but still the 
plaintiff was held entitled to recover. Ram- 
pini and Pratt, JJ., observed in that case 
as follows: — 

“We think, therefore, that although the 
promissory-notes are forgeries, it does not 
follow that the plaintiffs are not entitled to' 
a decree for the money lent by them if they 
can prove the loan in any other way. And 
in support of this view, we need only* cite 
the case of Pramatha Nath Sandal v. Dwar- 
ka Nath Dey (10).” 

It is, no doubt, true that the case cited 
above was a case in which the document 
sued upon was held to be forgery and was 
not a case of material alteiatioii. But the 
principle upon which the decision in that 
case was based fully governs the present 
case. That principle is that where a cause of 
action for recovery of an advance exists in* 
dependently of any instrument which may 
have been given for the advance^ the fact 
that the instrument is vitiated by fraud is 

(9) 5 0. W. N. 56. 

(10) 230, 851; 12Ind, DeC. (n, s.) 565, 
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no ground for dismissing plaintiff's claim 
for recovery of the advance. 

Similarly in DulaMeah v. Abdul Raha- 
man (11), Nevvbould, J., has '^observed ‘1 
can find no decided authority that the 
material alteration ofa written contract des- 
troys the original debt if the debt is not 
merged in the written contract. If the 
written contract is a negotiable instrument 
this would usually happen. But in the case 
of a simple bond I would hold that the 
alteration prevents a suit being based on 
the bond, and that the question whether a 
suit would lie on the original debt depends 
on whether there is a separate contract 
which can be proved apart from the bond.’* 
Rankin, J,, has also pointed out in that case 
that “an independent cause of action must 
be shown if the doctrine of Master v. Miller 
(5) is not to take effect.” This case also re- 
cognises the principle that where a cause of 
action for lecovery of money lent to the 
defendant exists independently cf any docu- 
ment which may have been obtained from 
the defendant in support of the advance, the 
fact that the document has been material- 
ly altered is no ground fordismissing plaint- 
iff’s claim for the advance. 

In this connection, it may be useful to 
refer by way of analogy to cases in which a 
creditor’s claim for recovery of the loan ad- 
vanced to his debtor has been decreed in 
spite of the fact the document obtained from 
the debtor in support of the loan was found 
inadmissible to evidence for want of proper 
stamp or fora like reason: Banarsi Prasad 
V. Fazal Ahmad {\2) Pramatlia Nath Sandal 
V. Dwarka Nath Dey (iOj Ram Bahadur v. 
Dusari Ram (»3). These cases have also 
been decided on the principle that where 
a cause of action for money lent is complete 
in itself and where the claim is founded 
on the original consideration, it can be 
enforced provided that the original con- 
sideration has not merged in the instru- 
ment (e, g. bond or promissory-note) which 
i9 excluded from evidence 
Bearing in mind, the principles referred 
to above, let us examine the facts of the 
present case In this case, Rs. ::fU0 were ad- 
mittedly advanced to the defendants on the 
llth February i920 and an acknowledgment 
for the money advanced was obtaind from 
them by plaintiff’s predecessor Hemlal. 
The acknowledgment does not contain the 


81 Ind. Oas. 641; ri924) A. 
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terms of any agreetneht tvhicli may have 
been arrived at between the parties in re- 
gard to re-payment of the loan,eCc* It simply 
recites the fact of the receipt of Rs. lOO 
by the defendants. Such an acknowledg- 
ment which merely evidences receipt of the 
loan does not amount to a contract and fur- 
nishes no cause of action: Raghubirsingh 
v. Udechand (14), Du'^ga Shankar v. Ram 
Prasad (iti) The foundation of plaintiff's 
claim is the advance of Rs. 200 made by 
Hemlal to the defendants and the acknow- 
ledgment in question was produced by the 
plaintiff merely in proof of the loan. Every 
loan carries with it an implied promise to 
re-pay it, even though no express promise, 
written or verbal is made by the debtor to 
repay it: Pramatha NathSandal v. Dwarka 
Nath Dey (10). As this is the undoubted law, 
it follows that when the defendants have 
admitted that they borrowed Rs. 200 from 
the plaintiff, they must also be deemed to 
have admitted that they had promised to 
re-pay the money and as thev have failed 
to 1 e-pay it. the plaintiff is entitled to 
maintain an action against them for breach 
of the implied promise, independently of 
the acknowledgment given by them to 
show that they received the money and in 
spite of the fact that the acknowledgment 
has been materially altered. The fact that 
the acknowledgment in the present case was 
given simultaneously with the loan makes 
absolutely no difference because the ques- 
tion to be decided in such a case is not 
whether the instrument evidencing the 
loan sought to be recovered was given simul- 
taneously with the loan or not but whe- 
ther it constitutes the sole foundation of 
plaintiff's claim for recovery of money lent. 
I have already held that the acknowledg- 
ment in question is not and cannot be the 
foundation of plaintiff’s claim and conse- 
quently, plaintiff is entitled to recover Rs. lOO 
from the defendants despite the fact that 
the acknowledgment has been materially 
altered. 

In the view I have taken above, it. is not 
necessary for me to consider whether the 
cBise oi Kandre J ula Anantha Rao Pantulu 
v. Kandikonda Surayya{16} which was cited 
before me by the learned Pleader for the ap- 
pellant and also the cases of Khosal Moham^ 


(14) 

(15) 

(16) 


11 0. P. L. R. 65. 
14 C. P. L. R. 151 


at 


P- 


152. 
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mad V. Amifuddin Mahammad Pramanik 
(17) and Hemchand v. Govind (18) were 
rightly decided. 

I hold that the plaintiff is entitled to a 
decree for Rs. 2G0. I, hoviever, allow him no 
interest on this snm. The appeal is accord- 
ingly allowed and the deciee appealed against 
is modified by substituting Rs. 3 j7-iO for 
the sum decreed in plaintiff’s favour. Under 
the circumstances of the case I order that 
the parties do bear their own costs of this 
appeal and direct that the costs in the 
Courts below be paid as directed by the 
lower Appellate Court. 

z. K. Appeal allowed. 

(17) 68 Ind. Cos. 331: (1023) A. I K. (0 ) 318. 

(18) 86 Ind. Cas. 185; 8 N. h. J. 1, (1925) A. I R. 
(N.) 243. 


MADRAS HIGH COURT. 

Skcond Civil AppE.iL No 292 of 1923. 
August 19, 1925. 

Present: — Mr. Justice Phillips. 
KARIPINENI RAJAYYA-Defendant 
— Appellant 
versus 


KALPATAPU ANNAPURNAMMA 

MINOR BY GUARLIAN MANGAMMA— 

Pla I ni’j ff— Respon nE^ t. 

Execution 'of decree—Death of judgment- debtor 
heiore sale-^Legal representatives not impleaded— Sale, 
whether nuUitu. 


Where subsequent to an order for sale of the 
judgment-debtor’s property in execution of a decree, 
the judgment-debtor dies, an execution sale conducted 
without his legal representatives being brought on 
record as parties is a nullity []:» 368, col. 2 ] 
Raghunathaswami Iyengar v Gopaul Rao, (iS Ind. 
Cas. 667; 41 M. L J. 547, (1921; M. W. N 732, 15 L. 
W. 123; (1922; A. 1. R (M ) 3U7 and Ragunath Das v. 
Sunder Das Khetrx, 24 Ind. Cas. 304; 42 C. 72; 18 
C. W. N. 1058, 1 L W. 567; 27 M. L. J. 150, 16 M. L. 
T. 353, (1914) M. W N. 747; 16 Bom. L. R. 814. 20 C. L. 
J. 555, 13 A L, J 151,411 A. 251 (P. C.;, lelied on. 

Doraisami v, Chidambaram Pillai, 75 Jnd Cas. 46; 
47 M. 63; 45 M. L. J. 413: 18 L W. 577; 33 M.L.T. 25: 
(1923) M. W. N, 817; (1924) A. I. R. (M.) 130, not fol- 
lowed. 


Second appeal against a decree of the 
Court of the Subordinate Judge at Masuli- 
patam, dated the 11th of September 
1922. in A. S. No. 65 of 19:^2, preferred 
against that of the Couitof the Principal 
District Munsif, Gudivada, in 0. 8. No. 602 
of 1919. 

Messrs. V. Ramadoss and P. Satyanara- 
yana Rao^ for the Appellant. 

Mr. A. V enkatachalamt ior Xhe Respond- 


JUDGMENT. — The main question for 
consideiation in this appeal is whether the 
sale in execution of the property of the 
deceased judgment-debtor is a mere irregu- 
larity or a nullity. It appears that in this 
case an order for the sale of the judgment- 
debtor’s property was made and that 
before the sale took place, the judgment* 
debtor died. His legal representatives 
were not impleaded. There are two cases 
of this Court which are exactly applicable^ 
one reported in Raghunathasivami Iyen~ 
gar v. Gopaul Rao (1) and the other in 
Doraisami v. Chidambaram Pillai (2). The 
decisions being directly opposed to one 
another, it is suggested for the appellant 
that in view of this difference of opinion 
this second appeal should be referred to a 
Bench but, as I will explain, I do not think 
that is necessary. 

In Raghunathaswami Iyengar v. Gopaul 
Rao (1) Oldfield and Kamesam, JJ., held 
that the sale in execution which took place 
after the death of the judgment- debtor 
without bringing in legal representatives 
on record was a nullity. Spencer and 
Krishnan, J , in Doraiswami v. Chidambaram 
Pillai (2) held exactly the contrary. The 
Full Bench decision in Rajagopala Aiyar 

V. Ramanujachariar (3) does not in teims 
decide the point at issue but it did hold, 

Doraiswami v. Chidambaram 
P 2, that an omission to give notice 
underO. XXl, r 22 renders a sale held in 
execution a nullity. It does, in effect, deal 
with the present question at issue, although 
in that case the judgment- debtor was not 
dead but no notice was issued in accordance 
with O. XXI, X, 22. The question is, how- 
ever, definitely decided by the Privy 
Council in Raghunath Das v. Sunder Das 
Khetri (4). That w^as a case, where after 
the sale had been proclaimed and had 
even been adjourned to a further date, 
the judgment debtor became an insolvent. 
Notice was given to the OjSicial Assignee, 
but the notice apparently was merely a 

(1) 68 Ind. Cas. 667; 41 M. L. J. 547; (1921) M. W. N. 
732; 15 h. W. 123, (1922) A. I. R. (M.) 307. 

(2; 75 Ind. Cas. 46; 47 M. 63, 45 M. L. J. 413; 18 L. 

W, 577, 33 M, L, T. 25; (1923) M. W. K. 817; (1924) A. 

I. A. (M.) 130. 

(3; 8U Ind. Cas. 92; 47 M. 288; 46 M. L. J. 104; 19 L. 
W. 179; (1924) M. W. N. 182; (1924) A. 1. R. (M.) 431; 
34 M. L. T. 37. 

(4) 24 Ind Cas. 304; 42 C. 72; 18 O. W N. 1058; 1 
L. W. 567; 27 M. L. J. 150; 16 M L. T. 353; (19J4) M. 
W.N.747; 16 Bom. L. R. 814; 20 C. L J. 555; 13 A. L« 

J. 154i 41 1. A.251(P.O.). 
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notice asking him whether he would come 
on record and it was not a notice that 
execution would proceed against him It 
was there held that inasmuch as the pro- 
perty pasvsed by operation of law from the 
judgment-debtor to the Official Assignee, 
execution could not proceed until the 
Official Assignee had been brought before 
the Court and an order binding on him had 
been obtained. Their Lordships further 
remark that “a notice under s. 248 of the 
Code (corresponding to O. XXI, r. 22) is 
necessary in order that the Court should 
obtain jurisdiction to sell property by way 
of execution as against the legal represen- 
tatives of a deceased judgment* debtor.’’ 
No distinction can be drawn between the 
civil death of a judgment-debtor as the 
result of insolvency and the actual death 
of the judgment-debtor and the effect 
would appear to be exactly the same. 
When the sale in this suit was held, the 
judgment-debtor in whom the property 
had vested was dead and consequently the 
property could no longer vest in him and 
there could be no sale of his property, but 
onlv of property which had been his before 
his death. The propertv that was sought 
to be sold is property which at the date of 
the sale had become vested in the legal 
representative of the debtor and in asmuch 
as that legal representative was not on 
record, there could be no valid sale as 
against him. Provision for executing 
decrees after the death of the judgment- 
debtor is contained in s. 50 of the 0. P. C. 
which provides that the decree-holder may 
apply to execute them against the legal 
representatives. I do not think that I need 
discuss the question whether execution can 
be taken against a deceased man, for that 
is not possible. He cannot be arrested 
and he has no longer anv propertv to be 
proceeded against. Therefore, the only 
remedy for a decree-holder is to proceed 
against the legal representatives as pos- 
sessing the assets of the deceased and then 
the provisions of O. XXI, r. 22 must be 
applied. If they are not complied with, 
we have the authority of the Privy Council 
and a Pull Bench of this Court to the 
effect that the sale is a nullity. The ques- 
tion is thus concluded by authority and the 
difference of opinion between two Benches 
of this Court does not render it necessary 
f >r me to refer this case to a Bench. I 
must follow the decision of the Privy 
Council in Kaghtmath Das v/ Sunder Das 


Khetri (4) and accordingly I confirm the' 
finding of the lower Court that the sale wag 
a nullity. 

Further, an argument is put forward by 
the appellant that the finding of the lowet 
Appellate Court that the brothers were 
divided is wrong in law. The Subordinate 
Judge relies on oral evidence and the cir- 
cumstances of the case for arriving at this 
finding, and that evidence is not before me 
and, I am not, therefore, in a position to 
say that there was no evidence on which 
his finding could be based. Being a find- 
ing of fact, I must accept it. The second 
appeal is accordindly dismissed with costs. 

V. N. V. 

z. K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

ExtiCUTiON First Civil Appeal No. 205 op 
1925. 

December 11, 1925. 

Present: — Mr. Justice Dalai and 
Mr. Justice Boys. 

The ALLAHABAD BANK, Ld., 
BAREILLY — Dkckee Holder — 
Appellant 
'veirsns 

BHAGWAN DAS JOHARI and others 
— J cDaiMENT Debtors — Respondeni s. 

Hindu Lavi — Joint family — Father, insolvency of 
— Family property, whether vests in Receiver-- Pro- 
vincial Insolvency Act (F of 1920), s, 2 (d^ 

On an ad indication of a Hindu fatlier as an 
insolvent under the Provincial Insolvency Act, 1920, 
the joint property of the family does not at once vest 
in the Receiver, [p 310, col. I ] 

SatNarainv Behan Lai, SI Ind Cas 883, 23 A. 
L. J 8.), 47 M L. J 857: 10 O & A L R. 1332, (1925) 
A I R (P 0 ) 18; (1925) M. W N. 1, L R. 6 A. 
(P. O ) 1; 26 P. L R 81; 27 Rom. L R. 135; 21 L. W. 
375, 1 L G 50 ), 1 O W N. 910; 6 L. 1, 29 C. W. N. 
797; 52 I A 22 (P. G ), followed. 

Exeoution first appeal from a decree of 
the Subordinate Judge, Bareilly, dated the 
2Uh February 1925. 

Dr. K. N. Katju, for the Appellant. 

Mr. B. Malik for Dr. S. N. Sen, for the 
Respondents. 

JUDGMENT.— This is an appeal by a 
decree-holder, the Allahabad Bank, Ld., 
Bareilly, again.st an order of the Subordi- 
nate Judge of Baieilly, dated the 24lh of 
February 1925. The order does not con- 
tain the facts of the case which must, 
therefore, be narrated here. The decree- 
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liolder had obtained a decree against one 
Banke Lai and his four sons on the Slst 
of January 1924. An application for exe- 
cution was presented on the 8th of May 
1924 and the property of the whole family 
was attached and proceedings were being 
taken for sale of the property. Before a 
sale took place, Banke Lai alone was ad’ 
judged an insolvent by the Insolvency 
Court which appointed a Receiver for his 
property. His property thereupon vested 
in the Receiver. On the 7th of December 
1924 subsequent to the insolvency proceed- 
ings, the Pleader for the Bank requested the 
lower Court that the father’s one-fiflh share 
may be released and only four- fifths of the 
attached property may be sold. The Court 
passed an order accordingly. On the 26th 
of January 1925 two sons of Banke Lai 
applied that the entire property of the 
family may be sold by the Receiver appoint- 
ed by the Insolvency Court. There was 
no suggestion that the entire property had 
vested in the Receiver upon an adjudication, 
in favour of the father. On this applica- 
tion the lower Court passed an order with 
the terms of which we do not agree. The 
learned Subordinate Judge directed that 
copies of the application and of the order 
of the Court may be sent to the Receiver 
in insolvency to take steps accordingly and 
to act as if the entire family property were 
the assets of the insolvent. This order 
was not justified because on an adjudica- 
tion of a Hindu father as an insolvent 
under the Insolvency Act, the joint pro- 
perty of the family does not at once vest in 
the assignee. Their Lordships enunciated 
this proposition of law in the case of Sat 
Narain v. Behari Lai (1), where the terms 
construed were those of the Presidency 
Towns Insolvency Act (III of 1909). The 
term property ” is defined in the Pro- 
vincial insolvency Act in the same words. 
(Section 2 (d) of Act V of 1920). That 
pronouncement of their Lordships will, 
therefore, cover the present case also. 

On the 6th of February 1925, the Receiver 
of the Insolvency Court, Babu Johri, applied 
that he may be permitted to carry out 
the sale cf the entije iamily property and 
on this application the lower Court oidered 

(1) 81 Ind. Cas 88.?; 23 A. L. J 85; 47 M. L. J. 857; 
10 O A. L. K. 1332; (lii25) A. I. K. (P. C.) 18; 
(19J5) M. W. N. 1; L. R. 6 A. (P. C.; 1; 26 P. L. R. 
81; 27 Hem L. R. 135; 21 L. W. 375; 1 L. 0. 500; 1 
0. W.N 916. 6 L.1; 29 C. W. N. 797; 52 I. A. 22 
^ 0 .)^ 
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that sale t through the Amin 

and the C, • I be stopped and that 

the whole property shall be sold by the 
Receiver in whom, according to the Court, 
the entire property had vested The 
decree-holder was informed of this order. 
Eighteen days later on the 24th February, 
the learned Judge ordered the execution 
case to be struck off. This is the order 
under appeal. It is in the following terms. 
“Banke Lai judgment-debtor has been 
declared an insolvent. His property to- 
gether with the whole of the family pro- 
perty will be sold througii the Receiver.” 

The mere words of this order as quoted 
above are not objectionable as the lower 
Court would be well advised to have the 
sale of the sons’ interest and of the father’s 
interest in the joint family property carri- 
ed out by the same agency. The previous 
orders of the lower Court, however, indicate 
that according to its opinion all the assets 
have vested in the Receiver. Such a find- 
ing will obviously be prejudicial to the 
decree-holder because, if the assets are all 
vested in the Receiver, the other creditors 
will claim rateable shares in the shares of 
the sons in the joint family pioperty and 
so far that portion of the property of the 
sons will not be available to the decree- 
holder-appellant. 

We set aside the order of the 24th of 
February 1925 and direct the lower Court 
to proceed ::ii:g to law. We have 
already indicated that the insolvency of the 
father does not vest the interest of the 
sons in the joint family property in the 
Receiver. Whatever interest the sons may 
have in the propeity will be available to 
the deciee-holder appellant to satisfy his 
decree oftbeSlst of January 1924, which 
was specifically pas‘-ed against the sons as 
well as against the father. We think that 
the proper piocedure in the case would be 
to carry out execution proceedings in com- 
bination with the Receiver in insolvency 
and arrange so that the entire property 
both of the father and of the sons may be 
sold at the same time. It appears that 
part of the immoveable property is house 
property which could be sold by the lower 
Couit directly and part is revenue paying 
properly which will have to be sold 
through the Collector of the district. There 
ought to be no difficulty about the sale of 
the shares of tlie sons in the house y io- 
perty being cariied.out at the same time 
•that the ehere Qi the father is sold. The 
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lower Court may appoint the Re<^eiver in 
insolvency sale officer for the house pro- 
perty and when the property is sold the 
Receiver under the direction of the lower 
(Jourt and independently of the Irisnlvency 
Court will deposit four-fifths of the sale 
amount in the lower Court for the benefit 
of the decree-holder appellant. There will 
be some difficulty in vselling the share of 
the sons in the revenue paying property 
along with the share of the father. It may 
be found possible by the lower Court to 
advise the Co'lector at the time of the sale 
that the sale i)y him may take place at the 
same time that the father’s share is sold. 
If any other arrangement of joint sale 
suggests itself to the lower Court and is 
acceptable to the parties, it may be adopted. 

The respondents were not represented 
to-day and the appeal was heard ex parte. 
The appellant shall receive his costs here 
including fees on the higher scale. 

N. u. Appeal allowed. 


MADRAS HIGH COURT. 

Civil Revisiom Petition No. 607 of 1924. 

March 12, 1925. 

Praeut;— Justice Sir Kuinaraswami 
Sastri, Kt. 

B. RAJA RAJRSWARI MUTHURAMAI- 
LINGA 8E THUPATHI AVERGAL RAJA 
OF RAMNAD — Petitioner 
t evsvs 

TiI3 secretary of STATE for INDIA 

IN COUNCIL REPhESBNTtD BY THE 

COLLECTOR OF RAMNAD and another 
— Respondents 

Civil Procedure Code {Act V of 1908), 0 XXIII, 
r. 3 — Compromise between parties to suit — Application 
to pass decree in terms thereof, pendency of — Addition 
of third person as party without deciding validity of 
compromise, legality of —Remedy of party affected — 
Madras Local Boards Act {XIV of 19 JO), ss 36, 38 
—-‘Local Government, power pf, to rescind contract 
tmboiied in resolution of Bdard— Rights of third 
pai't les. * 

Under O. XX tit, r. .3, 0. P. C , where the terms of 
a coTipromiae are legal and valid, th3 Court is bound 
to piss a decree in terms thereof Where the original 
parties to the suit thus terrninnte it by a lawful com- 
promise, it is not competent to the to add a 

thirl personas party ti the proceedings to agitate 
his rights therein 1 he remedy of such person who 
luis any right or interest in the subject-matter of 
the suit is to iilo a separate suit. [p. 312, cola. 1 & 2.] 

Sankaralinga Xadan v, Rajemvara Dorai^ 31 M. 2361; 

22 0. W. N, m, 4 21. L. T. 101; 18 M. Ui. 3S7; 10 


Bom. L. R. 781; 8 C. L. J. 230; 35 I A. 176 (P. C.), 
distinguished. 

A suit by the plaintiff agaiftst a Union Board in 
respect of the ownership of certain streets in the town 
was settled by a compromise under which the plaint- 
iff’s title to the streets was p-c igMi- ' i but the public 
weie to be given access during speciiied hours in a 
diy The said compromise was embodied in a resolu- 
tion of the Board and an applicatifjn was made by 
both parties to the Court to pass a decree in terms 
thereof. Pending the disposal of the petition, the 
Government acting under s 3> of the Madras Ijocal 
Boards Act rescinded the said resrdution and applied 
to be made a party to the suit, and without deciding 
the question whether the compromise between the 
parties to the suit was lawful or not, the Court added 
the Government as party to the suit. On revision 
against the said order • 

Held, that the order adding the Secretary of 
State as party, without determining whether the com- 
promise was legal and put an end to the suit or not, 
was irregTilar and must be set aside and the case 
remanded to the Court for deciding whether the com- 
promise was legal or not [p. 313, cols 1 2.] 

Qiimre — Whether it is competent to the Govern- 
ment, under s 38 of the Madras Local Boards Act, to 
cancel a resolution of a Board embodying a valid 
contract with a third person, where such person has 
acquired valid rights thereunder. |p 315, col 1 1 

Allen V. Gold Reefs of West Africa, (1900; 1 Ch 656; 
69 L J. Gh. 266; 48 W R 452: 82 L. T 210; 16 T. L. 
R. 213, 7 Manson 417, British Murac Syndicate v. 
Alperton Rubber Company, (1915) 2 Ch. 186; 84 L J. 
Oh. 665, 113 L. T 373, 59 S J. 491. 31 T. L R. 391 and 
Baily v British Equitable Assurance Company, (1904) I 
Ch. 374, 7.3 L J. Ch. 240, 90 L. T. 335, 52 W. R. 549, 11 
Manson 169, 20 T L. R. 242, referred to. 

Petition, under s. 115 of Act V of 1908 
and s. 107 of the Government of India Act, 
praying the High. Court to revise an order 
of the Court of the District Munsif, 

Ramnad, dated the 15tli August 1924, in 

I. A. No. 475 of 1924 in O fi. No. 8 of 1924. 

Mr. A. Kishnaswani lyer^ for the Peti- 
tioner. 

Mr. C V. Ananta Krishna Iyer, for the 
Respondents. 

JUDGMENT.— This is an application 
to revise the order of the District Munsif of 
Ramnad directing the Secretary of State for 
India in Council to be made a party to 

the suit which was filed by the Raja of 

Ramnud against the Union Board of Ramnad 
for a declaration that certain streets around 
his palace belong to him and are not vested 
in the Union Board. Trouble seems to 
have arisen from the fact that during the 
survey under the Survey Act, these roads 
were classified as public streets The suit, 
however, as appeirs from the note of the 
District Muu'^if vvas not a suit under the 
Survey Act but was a suit by the plainnff 
to establish his title to the roads. There 
was a compromise entered into between the 
Raja of Ramaad aad tha Uaiou Board and • 
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this compromise was entered into after a 
resolution of the Union Board, A joint 
petition was put in under 0. XXIII, r. 3 of 
the 0. P. 0 on the 26th of April 1924 where 
it was stated that the parties had come to 
an agreement and that a decree should be 
passed in terms ot the razinamah. By that 
razinamah the defendant Board recognised 
the ownership of the plaintiff over the lanes 
A, B and 0 mentioned in the Commission- 
er’s plan ; the plaintiff was to allow the 
public free use of the lanes from 5 a. m. till 
9 p. M. for ever ; and the plaintiff was given 
the right to close the lanes except during 
the hours when the public were allowed 
access ; each party Avas to bear its own costs. 
It was prayed that a decree be passed in 
terms of this razinamah. This petition was 
put in on the 26th of April but no order 
was passed on it It appears from the 
affidavit filed on behalf of the Secretary of 
State for India in Council that the Govern- 
ment on the 4th of July 1924, long after 
this petition was presented, and purporting 
to act under s. 36 of the Local Boards Act 
rescinded the resolution of the Union 
Board to enter into a compromise. On the 
date the petition to record the compromise 
came on for hearing, the Secretary of 
State for India in Council put in a petition 
to be made a party to the suit and the Dis- 
trict Munsif without deciding the petition 
already filed to record the compromise pass- 
ed an order making the Secretary of State 
for India in Council a party to the suit. 
The present revision petition is filed against 
that order. 

The contention of Mr. Kr^shnaswamy Iyer 
for the petitioner is that, under O. XXIII, 
r. 3, C. P. C , the Court was bound to pass a 
decree in terms of the compromise, such 
compromise being legal and valid and that 
it was not competent to the Court to add a 
party to the proceedings where the original 
parties terminated the suit by a lawful com- 
promise. Order XXIII, r. 3 runs as follows: — 
“ Where it is proved to the satisfaction of 
the Court that a suit has been adjusted 
wholly or in part by any lawful agreement 
or compromise, or where the defendant 
satisfies the plaintiff in respect of the whole 
or any part of the subject-matter of the suit 
the Court shall order such agreement, com- 
promise or satisfaction to be recorded, and 
shall pass a decree in accordance therewith 
so far as it relates to the suit.” It seems 
to me to be clear that if this compromise 
between the Union Board and the plaintiff 


was a lawful and valid one, the District 
Munsif had no power to add' any party but 
he had only power to pass a decree in 
terms, of the compromise. 

Sankaralinga Nadan v. Rajeswara Dorai 
(1) has no application. In that case the 
defendants who were Shanars were sued as 
representing their community. The High 
Court found that the compromise after 
decree passed in favour of the trustee by 
the Subordinate Judge was a breach of 
trust on the part of the trustee and that 
third parties interested were entitled to in- 
tervene, Their Lordships of the Privy 
Council upheld the order of the High Court. 
In the present case there is no such charge 
and the suit is not filed by or against either 
party in a representative character. 

The fact that the petitioner claims a 
right or interest in the matter cannot, if the 
suit was terminated lawfully by the 
original parties thereto, allow third parties 
to agitate their rights in the suit. If third 
persons have any interest in the matter, 
their remedy is to file a separate suit. The 
District Munsif has passed no orders on 
the validity of the compromise and I 
think that the order which he has passed 
making the Secretary of State for India 
in Council a party is clearly premature. 
The first question to be determined was 
whether the compromise was legal. On 
this part of the case I have heard the argu- 
ments both of Mr. Krishnaswami Iyer for 
the petitioner and of Mr. Anantakrishna Iyer 
for the Secretary of State. Mr. Krishna- 
swami Iyer argues that the Local Boards 
Act constitutes the defendant, the Union 
Board of Ramnad as a Corporation with 
all rights of suing or being sued, or ac- 
quiring, holding or transferring properly 
moveable or immoveable, or to contract and 
do all other things which it considers proper 
or expedient for the purposes for which it 
was constituted. The streets vested in the 
Board under the Act and that Board was, 
having regard to the allegations in the 
plaint, the proper party to be impleaded. 
The contract, therefore, which resulted in the 
razinamah was a contract entered into by a 
body which had authority to enter into the 
contract, Such being the case, there could 
be no question of tbe contract not being 
enforceable. It is contended by him that the 
provisions of s. 38 of the Act, which gives 

(1) 31 M. 236; 12 0, W. N. 94C; 4 M. L. T. 101. 38 
M. L. J. 387: 10 Liom. U R, 781; 8 C.L, J. 230; c5 1, 
A.I76tP, OJ. 
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the Government the power to suspend or 
cancel any resolution of the Local Board, 
can only be exercised so long as the matter 
rests ia the stage of a mere resolution which 
as between the Board and the Government 
the Government can interfere with, and 
that so long as the rights of third parties 
are validly created under a contract which 
cannot be impeached on the ground of fraud 
or misrepresentation or ultra vires, the con- 
tract is enforceable irrespective of what 
the Government may do under s. 38. Re- 
ference has been made to the decisions 
in Allen v. Gold Reefs of West Africa 
(.2), British Murac Syndicate v. Alperton 
Rubber Company (3) and Baily v. Brihsh 
Equitable Assurance Company (4) and to 
Vol. VIII of Halsbury's Laws of England 
p. 384. It is argued by Mr. Anantakrishna 
Iyer that s. 38 by necessary implication ren- 
ders all contracts invalid where such con- 
tracts are based upon the resolution which 
has been set aside by the Government in 
other words, that all contracts which are 
entered into by Local Boards will by virtue 
of s. 38 be of no effect if the Govern- 
ment later on rescind the resolution by 
virtue of the powers vested in them 
under that section which gives no time 
within which the contract may be rescind- 
ed. This would really mean that all con- 
tracts are liable to the risk of being cancel- 
led at any period irrespective of the rights 
of the parties. As at present advised, I am 
not prepared to concedeso wide a proposi- 
tion, but it is unnecessary for me to give 
any decision on the point at this stage of the 
proceedings especially as any decision pass- 
ed by me on this point would not be subject 
to an appeal. If the case goes to the Dis- 
trict Munsiffor adjudication as to tlie vali- 
dity of the compromise and should he pass 
any order one way or the other, it would 
be subject to an appeal. As it is, it is 
difficult to uphold the order of the District 
Munsif who adds a party without determin- 
ing whether the compromise has put an end 
to the suit. There is no question about the 
effective addition of parties. I also refrain 
from saying whether, shotild he hold that 
the compromise is invalid, this is a case in 
whici;i the Secretary of State for India in 
Council should be made a party. 

(2) (1930) 1 Oh. 656; 63 L. J. Ch. 266; 48 W. R, 
452; 82 L. T. 2L0; 16 T. L. E. 213; 7 Mahson 417 

(3) aDlj)2Ch. 186; SlL.J.Ch. 665; 113 L. T. 373; 
59 8. J. 494; 31 T. L. R. 391. 

(4; (1901) 1 Oh. 374;' 73 L. J. Oh. 240; 90 L. T. 335; 
62 W. R. 549; 11 Manson 169; 20 T. L, R. 242. 


The result is that the order of the District 
Munsif is set aside and the case remanded 
for disposal in the light of the observations 
made above. Costs will abide and follow 
the result. 

N. M. Petition allowed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. ifc68 of 1924. 

January 17, j925. 

Present;— Mr. Justice Harrison. 

SITA RAM MiNou, THRouGtt HIKAM SAIN 
— Defendant — Appellant 
versus 

NANAK CHAND Representative of 
PIARE LAL DIED — Plaintiff— Respondent. 

Vendor and vendee — Covenant of indemnity against 
loss —Pre-emption decree — Vendor s liahiUty. 

A vendor wlio by virtue of a clause in the sale- 
deed takes upon himself to recoup any loss incurred 
by the vendee in consequence of any suit C'kisi qism 
ka dawa") by anybody in relation to the property 
sold, is bound to make good the loss on vendee's 
losing his land on a pre-emption decree being passed 
against him |p 314, col. l.j 

Gfiulam Jxlani v. Imdad Husain, 4 A. 357, A. W. N. 
(1882; 67, 2 Ind Dee (n s.) 979, not followed. 

Wazira v, Shadi Khan, 67 P. R 1881, referred to 

Second appeal from a decree of the District 
Judge, Hissar, dated the 8th April 1924, 
modifying that of the Fourth Class Sub- 
Judge, Hissar, dated the 4 th October lu23. 

Pandit Nanak Chand, for the Appel- 
lant. 

Lala Ananf JSara Khosla for Lala Jagan 
Nath Agarwal, for the Respondent. 

JUDGMENT. The only points in 

this case are whether a vendee whose sale was 
pre-empted was entitled by a clause in his 
covenant to recover from his vendor the 
loss which he suffered, and whether apart 
from this clause on general principles his 
confession of judgment in the sense that 
he admitted the plaintiffs right to pre- 
empt debars him from obtaining the relief 
which has been given to him by both the 
lower Courts. Finally there is a cross- 
objection in which he claims Rs. 25, the 
sum allowed by the Trial (Joiirt and dis- 
allowed by the District Judge, being the 
costs incurred by him in execution in en- 
deavouring to obtain an order from the Exe- 
cuting Court that his vendor was liable 
to make g )od the sum re-payable to the pre- 
emptor and thereby save the whole of this 
litigation. The relevant portion of the con- 
tract of sale runs as follows:— 
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^'Vehbai $ahi hai aur bila kisi shart ke 
hai.jaidad mazkur manmuqirr ne Mnsam- 
midu Shams-nd-Din wa Abdur Rahman wa 
Mtinaiver pisran Salah-ud-Dinwa Musam- 
mat Allah Jaicai bewa Saiah^ud-Din qamm 
Sheikh, sakm Hissar, se kharidi hai, agar 
baian ya un ka koi waris jaidad mazkur ke 
mnt'illiq kisi kism ka dawa karen aur us 
se koi niiqsav kisi kism ka inushtri ko ho to 
us nuqsan wa kharcha muqaddama ka 
manmuqirr bazat-i khud zimmawar hoga, 
aur meri jaidad uski zimmewav hogi, niz 
haad tahrir ivasiqa haza agar koi sa him wa 
sharik mera ya aur koi shakhs kisi kism. 
ka dawa jaidad mubaia ki babat karega to 
us kl zimmewari manmuqirr ki hogi auraise 
dawc se jo kuchh harjwa nuqsan mushtri ka 
hoga uski adaigi ka manmuqirr zummeivar 
hogi, mushtri ko ikhtiar hoga ke woh 
harjana wa nuqsan meri zat wa jaidad kar 
Icisn se jis tarah chahen wasul karie"' 

[t has been held that under this clause 
the vendor is liable to recoup the vendee for 
his losses. Counsel on appeal relies on 
Ghulam Jilani v. Imdad Husain (1) which, 
though not expressly dissented from in 
\Va:ira v. Shadi Khan (2), was certainly not 
followed. It appears to me that whatever 
may be the view taken of the words used in 
the contract which forms the subject-matter 
of Ghulam Jilani v, Imdnd Ilusam (1) the 
words “ar^r koi shakhs kisi kism ka dawa 
jaidad mubaia ki babat karega'' most certain- 
ly cover a pre emption suit. The vendor 
g larariteed peaceful enjoyment to his 
vendee and the clause was not confined to 
any patent defect of title existing before 
sale, but covered the inherent and potential 
defect which would become tangible and 
reil as soon as a pre-emption suit was lodged 
by a competent person. I find, therefore, 
agreeing with the learned District Judge 
that under this clause the defendant is 
liable to make good the losses by the plaint- 
iff. 

The second point appears at first sight to 
be very much stronger than it really is. 
In the pre emption suit the defendant- 
vendee admitted the title of the pre-emptor 
and at first the vendor denied it, and an 
isun was framed as to whether the subject- 
matt?!- of the suit really consisted of shops, 
regarding which there was no right of pre- 
emption. On going through the record of 
the pre-emption case I find that on the 5th 

/I) 1 A. 357; A. W. N. (1882) 67; 2 lud. Dec. (s. s.) 
979 

(2^ 67.P. R. 1881. 
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of October 1917 the vendor himself stated 
on solemn affirmation that he did not con- 
test the pre emptoi's right to bring the 
suit. Counsel urges that he may have been 
induced to do so because of the ciaven 
con<iuct of the vendee, but it is impossible 
to get over the fact that he hinibelf con- 
fessed judgment on this point and cannot 
now plead ihat the whole of the looses of the 
suit are due to the carelessness or dishonesty 
of his vendee. On this point also, therefore, 
there is no reason why the plaintiff should 
not succeed. 

As to the cross- objection the District 
Judge was apparently under the impreesion 
that this sum of Rs. 25 foimed part of the 
costs incurred in the pre-emption case pro- 
per. They were incuired and 1 think bona 
fide in execution proceedings, and this be- 
ing so 1 tiiiiik the plaintiff is entitled to 
recover. 

I dismiss the appeal with costs, and I 
accept the cross- objections also with costs. 
The decree will be in the same form as 
granted by the District Judge, i. e , against 
Sita Rarn to the extent only that he 
received property from Jai Kishan Das his 
father. 

N. M. Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1800 op 192:^ 

AND 

CiViL Miscellaneous Second Appeal 
No OF i^22. 

July 28, 1925. 

Present : — Mr. Justice Phillips. 
MATTAPALLl VPJNKATARATNAM 
AND ANoniER— -P laintiffs -Appellants 
.versvs 

VEPPU SITARAMAYYA-Defendant 
— Respondent. 

Civil Procedure Code (Act V of 1908), O.XXI, r, 11, 
O XXXI Suit for redemption — Decree for 
possession — Mesne profits left unascertained— Decree, 
whether preliminary or final- -Subsequent application 
for ascertainment of mesne piofUs, maintainability of. 

In an apj)eal from a decree in a suit for redemjition, 
the Appellate Court, in remanding the suit, directed 
accounts to be taken up to the date fixed for redempr 
tion. The Trial Court after inquiry found that the 
mortgage amount dercsited was in excess of the 
amount due to the mortgagee. Accordingly a decree 
was given to the plaintiff for possession of the suit 
land. The question pf mespe profits was left tqj,* 
4eQid6d ; 
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' Held, (1) th^t the decree was partly final and partly 
preliminary, final as to possession and preliminary in 
80 far as the question of mesne profits was left un- 
decided ; [p. 3l5? col 2.] 

(2) that an application, therefore, properly lay under 
0. XXX IV, C. P. C , for the ascertainment of mesne 
profits, [p. 316, col. 1 I 

Muhammad Abdul Majid v. Muhammad Abdul Aziz, 
19 A. 155, 21 LA 22; 7 Sar P. C. J. Ill, 9 Ind Dec. 
(n. 8 ) 103 (P. 0.), followed. 

Second appeal against a decree of the 
Court of the Subordinate Judge, Co- 
canada, dated the 10th August 1922, in A. 8. 
Nos. 7 and 11 of 1922 presented, against 
that of the Court of the Principal District 
Munsif, Cocanada, dated the 12th October 
1921, in O 8. No. 43 of 1921. 

Appeal against a decree of the Subordi- 
nate Judge, Cocanada, dated the 3rd August 
1921, made in A. 8. No. 1 of 1921, presented 
against an order of the Court of the Prin- 
cipal District Munsif, Cocanada, dated the 
30th August 1920, made in K. P. No. 529 of 
1919, ill 0. 8. No. 1 of 1917 on its file. 

Mr. K. Kuiriaraswami Rao, for the Appel- 
lant. 

Mr. P. Soma Sundaram, for the Respond- 
ent. 

JUDGMENT.— The appellants in this 
case brought a suit for redemption and a 
decree was passed in 1917. The appeal 
against the decree was decided on 22nd 
February 1918. In that judgment the Ap- 
pellate Court passed the following order: — 
“In a redemption suit there should be a 
final and complete adjustment of all the 
accounts between the parties upto the 
time of actual redemption and no claim for 
mesne profits can be kept outstanding or 
can be enforced by the mortgagor subse- 
quently — Account should, therefore, be taken 
down to the date to be fixed in the decree 
for redemption.” A fresh enquiry was, there- 
fore, held by the District Munsif and on 
5th December 1 918 he passed a decree find- 
ing that the mortgage amount deposited 
was in excess of the amount due to the 
mortgagee and that it was, therefore, un- 
necessary to pass decree for payment of the 
amount and possession to be given on pay- 
ment. He accordingly gave a decree to the 
plaintiff for possession of the suit land and 
further held that the quosiion of me.sne pro- 
fits wasleft undecided. lluLli the lower Courts 
have held that this is in itself a final decree 
and tlrat this question of mesne profits not 
having been decided, the plaintiff is preclud- 
ed from asking the Court to ascertain wimt 
those profits are. Ordinarily in a redemp- 
^on suit thei should be a preliminary 


decree, followed by a final decree. It seems 
to me that this decree is in fact partly find 
and partly preliminary. In so far as it is 
a decree for possession it is final, and in so 
far as it leaves the question ofrmesiie piofits 
undecided and expiessly states that it was 
so left, it is preliminary to an ascertainment 
of those mesne profits. The plaintiff put 
in an application which purpoits to he 
under O XXI, r 11, for dclivejy of pceeee- 
sion and for attachment of moveables uijder 
O, XXI, r. 35 and 0. XXI, r. 43 and added 
a prayer to ascertain the mesne profits from 
the date of suit. This petition w^as put in 
on 3id November 1919 and it came hefoie 
a different Munsif. He held that it was not 
open to the plairdiff to ask for mesne profits 
and, therefore, dismissed the petition. On 
appe^ to the Subordinate Judge, his order 
was confirmed If the Munsif intended by 
his order to have the ascertainment of 
mesne profits adjourned to a future date, 
these orders of dismissal are clearly ’wrong. 
The language of the decree saying that the 
question of mesne profits is left undecided 
is somewhat unusual and it is contended for 
the respondents that it must be taken to 
mean that the lelief was refused and that no 
effect can be given to the order leaving the 
mesne profits unascertained. When vee 
consider that the appellate judgment di- 
rectly ordered the Munsif to take an account 
and ascertain the mesne profits and has 
given as a ground, therefore, that the mort- 
gagor would have no right to obtain any 
relief in a subsequent suit, it is hardly con- 
ceivable that the Munsif Avould have acted 
exactly contrary to the orders given by the 
Appellate Court, even though he might have 
been personally of the opinion that that 
order was wTong. That fact has to he taken 
into account in considering the suggestion 
of the respondents. On the other hand 
if the interpretation put upon the decree 
by the appellant is correct the Munsif 
would not have been guilty of this 
disrespect of the Appellate Court's order. 
Although this order is not strictly in accord- 
ance with the form that it should have 
taken, 1 think we must look to the ciicum- 
stances which led up the decree and inter- 
pret It a(‘c()niiiii;ly. 1 think it is clear that 
it was interpreted as a preliminary decree 
by tlie appellants w’hen they put in their 
subsequ' nt application. No doubt their 
prayer Jor ascertainment of mesne piofits 
should have been put in under O. XXXIV, 
but I do not -think that the omisaion to spa- 
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cify the proTision of law is a serious objec- 
tion. If necessary, an amendment of the 
petition might have been ordered to bring 
it into confirmity with strict procedure but 
the omission 4o specify 0 XXX IV, cannot 
deprive the plaintiff of his rights. 

A large number of authorities have been 
cited before me in this respect but I do not 
think it is necessary to deal with them 
here because of the interpretation that I 
put upon this decree. I may refer to a 
Privy Council case Muhammad Abdul 
Majid V. Muhammad Abdul Aziz (1) in 
which the question of mesne profits was 
reserved when the decree was passed 
and although there was a final dis- 
posal of one portion of the subject-matter 
of the suit, it was held that it was open to 
the Court to subsequently ascertain the 
mesne profits and pass further decree. It 
seems to me that that is in accordance with 
what I propose to do now. I, therefore, 
allow this appeal and remand the E.xecu- 
tion Petition No. 529 of 1919 to the Dis- 
trict Munsif for disposal according to law. 
The respondents will pav the appellant’s 
costs in A. A. A. 0. No. 3tj of 1922 through- 
out. In this view the suit filed by the 
plaintiff to recover the mesne profits is not 
maintainable and, therefore, the second 
appeal must be dismissed. Under the 
circumstances I award no costs. 

V. N v. Appeal dismissed. 

(!' 19 A. 159, 24 I A. 22; 7 Sar. P. C J 111, 9 Ind. 
Dj3.’ (n. 8.) 103 (P. C ) 


ALLAHABAD HIGH COURT. 

Skconu Civil Appeal No. 1391 of 19 
October 23. 1925 

Present .-—Mr. Justice Sulaiman. 
NANAK CHAND— Plaintiff— 
Appelunt 
versus 

RAM PRASAD and others— Defend ants— 
Respondents. 

Hindu Law- Joint famUii -Mortgage, by manager— 
Execution sale—Suit to set aside sale - Legal neces- 

Sit u 

th 3 proposition that where the property of a Hindu 
joint family has passed out of the family m execution 
of a decree and rights of a third party have come in, 
the sale cannot be set aside unless it is established that 
the debt was tainted with illegality or immorality, 
nuplies only to cases where the persons who challenge 
the transaction are sons or grandsons of the transferor. 
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It is only when the transfer has been made by a 
father or grandfather that the question of the debt 
having been tainted with immorality or illegality can 
arise. No such consideration arises when the transfer 
has been made by an uncle and a mere manager of a 
joint Hindu family. In such cases the transfer, unless 
it is supported bv legal necessity, cannot be upheld. 

[p 317, cols. 1&'2] 

Ram Chandra v Muhammad Nur^ 73 Ind, Cas. 656; 

21 A L J.485, 45 A 545, (1923) A 1 R (A.; 591, 
Jadubiry Gajadhar, 75 Ind. Cas 785, 21 A L J. 
80:); (1924) A. I K (A ) 169. L H 5 A 53 Civ , and 
Gajadhar Pande v. Jadulnr Pande, 85 Ind. Cas. 31 22 
A. L J 980, L. R. 5 A. 780 Civ ; (1925) A I R (A.) 
18U; 47 A 122, distinguished 

Second appeal against a decree of the 
District Judge, Shahjahanpur, dated the 
5th of August 1924. 

Mr. S. K Dor, for the Appellant. 

Mr. Harnandan Prasad, for the Respond- 
ents. 

JUDGMENT,— This is a plaintiffs 
appeal arising out of a suit for partition of 
a {th share in a house and a shop. In 
1893 there was a partition suit brought by 
Salig Ram, a cousin of the contesting defend- 
ants’ fathers, for separation of his share. 
That suit was decreed and separate lots 
were allotted to Salig Ram and his brothers. 
According to the judgment of the Court 
of first instance the lots marked yellow and 
red were given to Lalnian and Jagannath, 
the fathers of the three contesting defend- 
ants. Subsequently Jagannath made a 
mortgage of the ^th share allotted to 
him and Lalman in favour of one Shib 
Narain. A suit was brought on the basis 
of this mortgage deed against Jagannath 
and his sons, two o^‘ the contesting defend- 
ants \\liowere impleaded as minois under 
the guardianship of Jagannath himself. 
To this suit neither Lalman nor his son 
Ram Prasad, the other defendant, was im- 
pleaded. The suit was decreed. The decree 
was sold to the present plaintiff who put it 
in execution, and the mortgaged property 
was put up at auction sale and purchased 
by the plaintiff. He also obtained a delivery 
of symbolical possession over the pro- 
perty purchased by him at auctions but 
admittedly he did not succeed in obtaining 
actual possession of the house and the shop. 

The present suit has been instituted for 
an actual partition and separation of the 
|th share. The suit was resisted by 
the sons of Jagannath and his nephew on 
the ground that the mortgage of 11108 was 
without any legel necessity and was in- 
operative. Both the Courts below have 
dismissed the claim. The lower Appellate 
Court has held that Jagannath his sons 
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arid his nephew were memhers of a joint 
Hindu family and that the mortgage was 
without any legal necessity. It has further 
held that the mortgage debt w^as not tainted 
with any illegality or immorality but that 
inasmuch as the plaintiff had not obtained 
actual possession of the property, the pro- 
perty could not be said to have passed out 
of the family so as to make the rule laid 
down by their Lordships of the Privy 
Council applicable. 

The first point to consider in second ap- 
peal is whether the finding of the lower 
Appellate Court that the family is joint must 
be accepted. Prima facie it is clearly a 
finding of fact and cannot be cluil-i ntr' d 
in second appeal. The learned Vakil lor 
the appellant, however, urged that in the 
litigation of 1899 the shares of Lalman and 
Jagannath also were separated and that, 
therefore, the partition decree of that year 
involved a separation between the two bro- 
thers Jagannath and Lalman also. This 
argument is based on the passage in the 
judgment of the Court of first instance that 
two lots yellow and red belonged to Lal- 
inan and Jagannath, That however does 
not show that each got one lot and not that 
the two lots were given to both jointly. 
I, therefore, feel bound to accept the find- 
ing of the lower Appellate Court that Jagan- 
nath his sons and nephew Ram Prasad form- 
ed a joint Hindu family in 1908 and do so 
even now. 

• It has been argued on behalf of the appel- 
lant that the view of the lower Appellate 
Court is that in order to make the rule laid 
down by their Lordships of the Privy Council 
in the case of Girdharee Lai v. Kantoo Lai 
(1) applicable, it is not necessary that actual 
possession should have been taken by the 
purchaser third party and that all that is 
necessary is that the property should have 
passed out of the family under a sale in 
execution of a decree. This contention may 
have some force, but the plaintiff cannot 
succeed in the present case because of the 
finding that the nephew Ram Prasad is 
also joint with Jagannath. In all the cases 
where it has been , held that where property 
has passed out of the family in execution 
of a decree and rights of a third party have 
come in, the sale cannot be set aside unless 
it is established that the debt was tainted 
with illegality or immorality, the persons 
who W’ere challenging the transaction were 

(1) 1 1. A. 321; 14 B. L. R. 187; 22 W. R. 5G; 3 Sar 
P. 0. J. 380 (P. C.). 


sons or grandsons of the transferor, it is 
only when the transfer has been made by a 
father or giandfather that the question of 
the debt having been tainted with inimora- 
lity or illegality can arise. No such con- 
sideration arises when the transfer has 
been made by an uncle and a mere manager 
of a joint Hindu family. In such cases 
the transfer unless it is supported by legal 
necessity cannot be upheld. The learned 
Vakil for the appellant has referred me to 
the cases of Ram Chandra v. Muhammad 
Nur (2), Jodubir Pande v. Gajadhar (3) 
and Gajadhar Pande V. Jadubir Pande (4) 
but in all these three cases the persons who 
wanted to challenge the alienations were 
sons of the transferors. I am, therefore, of 
opinion that on the ground last mention- 
ed the plaintiff cannot succeed. The find- 
ing that there was no legal necessity for 
the mortgage of 1908 is fatal to this case. 
When the plea of want of legal necessity 
laised by one of the contesting defendants 
succeeds the whole suit must stand dis- 
missed. The appeal is accordingly dismiss- 
ed with costs including fees in this Court 
on the higher scale. 

N. H. Appeal dismissed. 

(2) 73 hid Cas G56, 21 A L. J.4S5, io A 515, (1923) 
A I. R (A ) 591 

(3) 75 Ind Cas. 7S5, 21 A. L. J 809, (1924) A. I. R. 
(A ) 169; L R 5 A. 53 Civ 

(4) 85 Ind. Cas. 31, 22 A. L J 980; L. R. 5 A. 780 
Civ ; (1925) A. I. R. (A.) ISO, 47 A. 122. 


LAHORE HIGH COURT* 

Second Civil Appeal No. 1576 of 1924. 

January 20, 1^25. 

Present:— Justice Martineau. 
BISHEN SINQH and otpers— Defendants 
— Appellants, 
versus 

WA8AWA SINGH and oi hers— Plaintiffs 
— Respondents. 

Decree, kiting aside of— Fraud and mistake— Fraud, 
nature of — Nature of error. 

In a suit to obtain the reversal, on the ground of 
fraud, of a judgment given in a former case, it is not 
sufficient for the plaintiff to prove consti active fraud 
but he must prove actual positive fraud, a meditated 
and intentional contrivance to keep the parties and 
the Court m ignorance of the real facts of the case and 
the obtaining of that decree by that contrivance, 
[p. 318, col. 2.] 

Nanda Kumar v. Ram Jihan, 23 Ind. Cas. 337; 41 
C. 990; 18 0. W. N. 681; 19 C. L. J. 457, Sarup 
Narain r. Shea Shankar Lai, 42 Ind. CAs. 416, 4 0. L, 
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J. 522 and Sreenath Das v. Ghanashyam Naxk, 46 Ind. 
Cas 531; 3 P. L J. 465, followed. 

A suit to rectify the error or mistake upon which 
a decree is founded lies when the error or mistake has 
been made in draw'ing up of the decree, but not 
when, the mivStake is nut in the judgment or decree 
but in a ducument forming part of the evidence on 
which the judgment is based, [p 318, col. 2J 

Appeal inun a decree of the Additional 
District Judge, Amritsar, dated the 19th 
March 1924, reversing that of the Third 
Class, Sub- Judge, Amritsar, dated the 20th 
February 1923. 

Lala Sahib Dayal, for the Appellants. 

Mr. Dev Raj Sawhney^ for the Kespond- 
ents. 

JUDGMENT. -Hira Singh, a collateral 
of the present plaintiffs, was an occupancy 
tenant of the land in suit. After his 
death the present defendants, who are the 
landlord, obtained a decree against the pre- 
sent plaintiffs for possession of the land, 
the Court finding that the latter had failed 
to prove that the land had been in the occu- 
pation of their and Hira Singh s common 
ancestor. In the present case the plaintiffs 
sue for possession on the ground that the 
former judgment was obtained against them 
by fraud or mistake, the land having been 
entered in the Settlement Record of i865 
under the wrong kliasra numbers. 

. The suit was dismissed by the first 
Court, which found that, though a mistake 
had been made in the Revenue Records, no 
fraud on the pait of the present defendants 
had been proved, and that the j . ij-'* *■ 
in the former case was, therefore, • , , 
cata and the filaintiffs had no cause of ac- 
tion. 

On appeal the District Judge, Col. Nicholas, 
held that the plaintiffs were entitled to 
maintain, the suit as the point in issue had 
not been before the Court in the former 
case, and he remanded the suit to the 
Trial Court for disposal on the remaining 
issues. The suit was again dismissed by 
the Subordinate Judge on the ground that 
no fraud had been proved. The plaintiffs 
appealed, and the Additional Judge, Lala 
Ohuni Lai, has accepted their appeal and 
passed a decree in their favour, holding (1) 
that a mistake had been made in the khasra 
numbers in the Settlement Record of 1865, 
(2) that the mistake was a constructive 
fraud on the Courts, and (3) that Col. Nicholas 
had by his judgment decided that the mis- 
take was tantamount to constructive fraud, 
and that that judgment not having been 
appealed against had become final. The 
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defendants have preferred a second appeal 
to this Court. 

I am unable to agree with the lower 
Appellate Court that Col: Nicholas give 
any deiusiou on the question of fraud. He 
decided that the judgment in tne 

former suit was not a bar to the present 
suit, as the points in issue in the two suits 
were not the same. 

Furcher, in order to obtain a reversal of the 
judgment given in the former case it is not 
sufficient for the plaintiffs to proveconstruc- 
tive fraud, but they must prove actual posi- 
tive fraud, a meditated and intentional con- 
trivance to keep the parties and the Court 
in ignorance of the real facts of the case 
and the obtaining of that decree by that con- 
trivance, as was held in Nunda Itiimar v. 
Ram Jiban (I). See also Sarup Narain v, 
Sheo Shankar Lai (2; and Kerr on Fraud 
and Mistake, t)th Edition, page 344. 

It has also been observe! by the learned 
Additional Judge that where a decree had 
been procured by some grave mistake so as 
to vitiate the whole chardtder of the decree 
and to permit its execution would amount 
to an abuse, the Court has power to rectify 
the error or mistake upon which the decree 
is founded in an independent suit. Sree- 
nath Das v. Ghanashyam Naik (3) is an au- 
thority for this proposition, but that was a 
case ill which a mistake had been made 
in the drawing up of a decree, and the pro- 
position is not applicable to the case of a 
mistake contained, not in the judgment or 
decree, but in a document forming part of 
the evidence on which the judgment is bas- 
ed. 

As no actual fraud on the part of the de- 
fendants has been proved, the suit must 
fail, and I accordingly accept the appeal, 
reverse the decree of the lower Appellate 
Court, and restore the decree of the first 
Court dismissing the suit, but in view of 
the fact that the decision in the former case 
was due to a mistake in the entries of the 
Settlement Record of 1865, 1 direct that the 
parties shall bear their own costs through- 
out. 

N. H. Appeal accepted, 

(1) 23 lad. Cas. 337; 41 0. 990; 18 G.'W. N. 681; 19 
0. L.J.457. 

(2) 42 lad. Gas. 416; 4 0. L. J. 522. 

(3) 46 lad. Gas. 534; 3 P. L. J. 465. 
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LAHORE HIGH COURT, 

First Civil Appeal No 25 i9 of 1921. 

December 22, 1924. 

Present : — Mr. Ju-^tice Jai Lai and 
Mr. Justice Abdul Raoof. 

Kanwar RANZOIl SINGH-Ohjeotor— 
Appellant 
vevsiis 

The secretary of STATE for INDIA 
IN COUNCIL— Opposite Party — 
Respondent 

Civil Procedure Code (Act V of 1008), a HO — 
Limxtdtion Act (IX of 190S), s. 5 ~ Insu^cient Court- 
fee, on appeal —Bona tide mistake "-Extension of time — 
Evidence Act {I of 1S72), s 23 — Appeal against 
award — Land acquisition proceedings— Price of acquir- 
ed property, determination of — Private offer by Gov- 
emment, whether admissible. 

An appellant who ia misled by an error of the 
Court and the iusufliciency of the Court-fee original- 
ly paid by him is due to a bona fide mistake on liis 
part, IS entitled to the benefit of s 149 of the C V C 
anfl s 5 of the Limitation Act. (p 319, col 2J 

Wliere after a ncHilioation has lieen issued for 
aociiiisition of a particular property, negotiations me 
started by the (Government with the owner of the 
pioperty on the question of pnee, and an olTer iiiir- 
porting to be without prejudice is made to him, the 
evide:i(!0 of the otTcr for purposes of determining 
value in Court, in an appeal by the owner against 
the award of the Distrud Judge, is not admissible as 
it must be inferred that the parties agreed together 
that the evidence of the offer should not be given in 
Court, [p 320, col. 1 ] 

Appeal from a decree of the District 
Judge, Ambala, dated the 7th June 192L 

Bakhshi Tek Chand and Lala Mool Chand^ 
R. S., for the Appellant. 

Kanwar Da Jip Smry/?, Government Advo- 
cate, fqr Lala Mchr Chand Mahajan^ for the 
Respondent, 

JUDGMEN'T.-This is an appeal by 
the owner, Kanwar Ranzor Singh, from the 
award dated the 7th of June 1921 made by 
the District Judge of Ambala under the 
Land Acquisition Act. By Notification 
No. 2588 G. dated the 20th of May 1919 the 
Punjab Government declared its intention 
of acquiring the Moroyu Estate situated in 
Simla for a public purpose, namely, resi- 
dences for public servants. The Collector 
by his award, dated the 20th of November 
1920, awarded Rs. 29,120*0-0 as the market 
value of the estate, and Rs. 4,368-0 0 the 
usual allowance of 15 per cent, for com- 
pulsory acquisition; the total amount award- 
ed was Rs. 33,488 0 0. The owner having 
objected to the award the matter was referr- 
ed to the District Judge of Ambala for 
determination of the market value of the 
property acquired, but the learned Judge 


declined to enhance the award of the Col- 
lector. 

At the commencement of the hearing the 
learned Government Advocate took a 
preliminary objef'tion that the ajipeal vas 
liarred by limitation. It was filed on the 
12th of October 1921. That was the first 
day on which the High Couit opened after 
the long vacation which began on the 29th 
of July 1921. The memorandum ';f appeal 
wasieturned to the Counsel for the appel- 
lant on the 4th of November 1921 on the 
ground that the Court-fee paid was insuffi- 
cient. It was re-filed by the Counsel on the 
7th of November 1921 with the following 
endorsement: — 

'‘The Court- fee originally paid by the ap- 
pellant is correct. But to avoid further 
loss of time, the deficiency is made up and 
additional Court-fee is paid ” 

In our opinion the Court-fee oiiginally 
paid by the appellant was iiibiifficient; Viit 
it appears that the Counsel was misled 1-y 
the award of the learned District Judge, the 
las' : • !. of which runs as follows: — 

'*l he oiqector did not state in his written 
application the amount which he claimed 
but his Vakil slated before my predecessor 
that he claimed Rs. 70,852-0 0. I, therefoie, 
allow the Secretary of State his costs on the 
difference between this amount and the 
amount awarded by the Collector, viz., on 
(Rs. 70,852-0*0 minus Rs. 33,488-0-0)- 
Rs. 37,364-0-0. 

The Court-fee originally paid was on 
Rs. 37,364-0 0. As a fact it should have 
been on Rs. 70, 85'J-O'O mi?i us Rs. 29,120 0 0=^ 
Rs. 41,732-0-0. An appeal filed on the 7th of 
November would be barred by limitation, but 
as we hold that the appellant was misled by 
an error of the District J ndge and the insuffi- 
ciency in the Court fee oiiginally paid was 
due to a bona fide mistake on his part he is 
entitled to the benefit of s. 149 of the C. P. 
C. and s. 5 of the Indian Limitation Act. 
We, therefore, overrule the objection of the 
learned Government Advocate. 

The only point involved on the merits of 
this appeal is the market value of the pro- 
perty acquired. The learned Counsel for 
the appellant has relied upon the following 
evidence in 8ux.)port of his appeal: — 

(1) Certain offers made by the Superin- 
tending Eiiginer, Imperial Circle, Simla, 
but declined by the owner. 

(2) Evidence of certain witnesses who 
give their opinion as to the value of the 
property, 
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(3) The evidence of Mr. Goldstine, an 
Engineer of Simla, who prepared an estimate 
of the value of the building and the laud, 
and 

(4) The prices realized on sales of other ' 
properties in Simla. 

As regards (1) it appears that after the 
issue of the Notification the Superintend- 
ing Engineer stai ted negotiations with the 
owner with a view to settle the market 
value of the property in order to avoid the 
contingency of going to Court and in the 
course of such negotiations he made offers 
of Rs. 40,()0J-0 0 to Rs. 42,500 0-0 to the 
owner which were declined. Two of the 
offers are alleged to be oral ones made by 
Mr. Aikeman, Superintending Engineer, and 
the last one was made in writing by Mr. 
Hope, Superintending Engineer, by means 
of his letter dated the 25th of February 
1920 In this letter Mr Hope clearly 
stated that the offer was being made with- 
out prejudice. The learned District Judge 
held that evidence as to these offers was 
inadmissible under the provisions of s. 23 
of the Indian Evidence Act. The learned 
Counsel for the appellant has contended 
before us that s. 23 does not apply to the 
facts of this case. He argued that the 
section applies only when there is a dispute 
between the parties and an offer is made to 
settle such a dispute. It was contended 
by the learned Counsel that after the noti- 
fication there was no occasion for any nego- 
tiations between the Government and the 
owner as it was not within the power of 
the latter to ' refuse to sell the property. 
We consider, however, that it was still 
open to the owner to take the matter to 
the Civil Courts on the question of amount 
of compensation, and it was in order to 
avoid this contingency that negotiations 
were started by the Superintending Engi- 
neers. In our opinion it is clearly estab- 
lished that the offers were made by these 
Engineers under circumstances from which 
the Court ought to infer that the parties 
agreed together that the evidence of the 
offers should not be given and agreeing 
with the Court below, we hold that the 
evidence as to these offers is not admissble. 

Regarding the evidence of witnesses who 
give their opinion as to the market value 
of the Moroyu Estate, we observe that these 
witnesses have given no reasons to show 
that they were in a position to judge of 
the market value of this estate. Ordinarily 
such evidence is seldom accepted as a 


satisfactory guide to determine the market 
value of property, but in this case it is 
almost worthless. 

As regards (3) Mr. Goldstine has not pro- 
duced any detailed estimate of his valuation. 
All that we have on the record is a letter 
signed by him adressed to the owner in 
which he stated that in his opinion the 
value of the buildings on the es ate was 
Ils. 49, ('52 and the value of the site was 
Rs. 21,000, making a total of Rs. 70,(f52. 
In the absence of a detailed estimate it is 
not possible to check the correctness of the 
figures supplied by the witnesses We 
cannot, therefore, accept this evidence. 

(4) The Collector awarded 16 times the 
net rental f 1! ; vo judgments dated 

the 26th o:' .\: ; i l.iir' ot the Chief Court 
of the Punjab. The notifications iai those 
cases were issued in 1916 and, the proper- 
ties then acquired had changed bonds 
shortly, before the issue of the' notifications 
and, therefore, the price then fetched was 
considered by the Chief Court as the best 
guide in lii Iciinii.iug their respective 
market values. This property has not 
changed bonds for a considerable time. It 
is situated about 22U yards from the Vic- 
regal Lodge and has always been occupied 
by high Government Officials. At the time 
of the acquisition it was occupied by the 
Hon’ble Mr. Sharp, Secretary to the Govern- 
ment of India. It has a tennis court and 
a large compound. Its situation and posi- 
tion are both stated to be very good. Its 
area is 2'J5 acres. All these factors contri- 
bute materially to appreciate the market 
value of property. The appellants’ wit- 
nesses have mentioned certain sales of pro- 
perties alleged to be inferior to the present 
one for amounts larger than the market 
value awarded in this case; but we find 
that the evidence is mostly hearsay and 
cannot, therefore, be admitted. Some of 
the witnesses stated that the market value 
of house property in Simla was 20 times 
the net rental while one thought that it 
was so much as 22 times the gross rental. 
It is impossible to act on such evidence 
unsupported by any instances, and there is 
a vast difference between 20 times the net 
rental and 22 times the gross rental. There 
is no evidence on the record that the 
Moroyu Estate has any potential value be- 
yond the income from its rent. Moreover, 
the house Is old. Having, however, regard 
to the fact that 16 times the net rental was 
awarded in one case in 1916 and 16 time# 
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in the other, and that this property has 
certain undoubted advantages, we consider 
that in the absence of any evidence to the 
contrary 18 times the net rent will be its 
fair market value. Mr. Qoldstine states 
that the owners of old houses in Simla get 
about i) or per cent interest in house 
property. At 5 per cent, the market value 
would bo 20 times the net rental, and at 5 
per cent, it will be about 18 times. 

The actual rent of the house at the time 
of the acquisition, was Rs. 2,600. It is 
claimed on behalf of the appellant that 
the actual rent is low and that the proper 
rent of the house is somewhere between 
Rs. 3,500 and Rs. 4,000. We do not think 
that there is any material on the record 
to justify our assuming that Rs. 2,600 is a 
low rent. In order to calculate the net rent 
of a house the usual rule in Simla appears 
to be to deduct 30 per cent, out of the 
gross rent, being 10 per cent, on account 
of furniture, 10 per cent, on account of re- 
pairs and 10 per cent, on account of Muni- 
cipal taxes. The net rent of the Moryu 
estate as found by the Collector is 
Rs. 1,820 and this figure multiplied by 18 
comes Rs. 32,760. The usual allowance of 
15 per cent, on this figure comes to 
Rs. 4,914. 

We accept the appeal so as to enhance 
the award to Rs. 32,760 as a market value 
and adding Rs. 4,914 the usual 15 per cent, 
the total award will be Rs. 37,674. Under 
the peculiar circumstances of the case we 
leave the parties to bear their own costs 
throughout. 

N. H. Appeal accepted. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1574 of 1922. 

April 30, 1925. 

Present: — Mr. Justice Phillips. 

DE7AGUPTAPU NARA8IMHAM and 
OTHERS — Plaintiffs — Appellants 
versus 

DEVAGUPTAPU CHENDRAMMA 

AND OTHERS — DEFENDANTS Nos. 1 TO 6, 

8, 10 TO 12J — Respondents. 

Inam grant — Grant ''to representative's and assigns" 
•—Death of grantee before date of grant — Grants whe- 
ther enures to heirs of grantee — Board's Standing 
Order 52 (2). 

Au inam title-deed issued by Govorument ran as 
follows “The inam is now confirmed to you, your 
representatives and assigns, to hoM or dispose of as 

n 
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you or they think proper”. The grantee was dead.on 
tilt; date of grant, and the question ivas whether the 
grant enured for the benefit of the heirs of the 
grantee : 

Held, that having regard to the Board’s Standing 
Order 52 (2), the words “representatives and assigns” 
siiould not be interpreted as mere words of limitation 
but as effective to secure the grant to the heirs of 
the deceased grantee, [p 322, col. L] 

Second appeal against a decree of tha 
Court of the Additional Subordinate Judge^ 
Vizagapatam, in A. 8. No. 112 of 19i52 (A. 8. 
No. 309 of 1920, on the file of the District 
Court and A. S. No. 161 of 1920 of the Sub- 
Court), preferred against that of the Court 
of the District Muiisif, Vizagapatam, in O. 
S. No. 83 of 1918. 

Mr. C. Rama Kao, for the Appellants. 

Mr. Y. Suryanarayana, for the Respond- 
ents. 

JUDGMENT. — The plaintiffs ar^ thd 
nearest heirs of one Venkataraju in whose 
favour (with others) three inam title-deeds 
were issued in 1906 and 1907. Both the 
lower Courts have found that as Venkata- 
raju was dead on the day on which thesd 
title-deeds were issued, he obtained no right 
to the suit property, and, therefore, the 
plaintiffs as his heirs have got no right. 

The title-deed runs as follows: “Title- 
deed granted to (1) Dcvij'^iipiapu Subbara- 
yudu, (2) Devaguptapu Chendramma, (3) 
Devaguptapu Venkatajaru and four others 
as per register;” and it recites, 

“The inam is now confirmed to you, your 
representatives and assigns, to hold or 
dispose of as you or they think proper.” 

The question at issue is whether this is a 
grant to Venkataraju and his representa- 
tives and assigns, or whether these words 
are words of mere limitation as contended 
for by the respondent. The treatment of 
such words as being words of limitation is 
a legal technicality and the question is, 
whether the Government in issuing this 
deed intended to adopt this technicality or 
whether they intended to use the words in 
their ordinary meaning. The words are, no 
doubt, ambiguous; therefore, I think, it is 
relevant to refer to the Board's Standing 
Order 52 (2) which deals with this ques- 
tion. There it is laid down, 

“In case of the death of the holder of an 
enfranchised inambeforetheactual delivery 
to him of the title-deed, the deed should, in 
the first place, be entrusted to the Revenue 
Authorities for safe custody. The Collector 
should make inquiry as to who is the party 
entitled, as heir of the deceased, to receive 
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the deed, and ia enjoined to hand it over, 
exactly as received, to the heir of the deceas- 
ed." If these words were words of mere limi- 
tation, the grant to the deceased would fail, 
and if it was intended to give a fresh grant 
to the heirs, it would be necessary to issue 
a grant afresh in their name. Inasmuch 
as the Government have declared that that 
is not the procedure to be adopted, I think 
it is clear that these words are not mere 
words of limitation but are effective to 
secure the grant to the heirs of the deceased 
grantee, which is the intention of Govern- 
ment as expressed in the above Board’s 
Standing Order. That being so, the plaint- 
iffs are entitled to the properties covered 
by the grant. 

A question is raised by the respondent as 
to the non-joinder of parties, but under 
O. r. 13, 0. P. C., this should have been 
raised in the Trial Court and must now be 
deemed to have been waived. 

As the lower Appellate Court has not 
recorded any finding on the other issues in 
this suit, this decree must be set aside and 
the appeal remanded for disposal on the 
other issues. Costs will abide the result. 

Stamp fee on the appeal memo, will be 
refunded to the appellant. 

V. N V. Appeal remanded. 

N. H. 


^ tAH6RE HIGH COURT. 

First Civil Arpbal No. 2o46 of 11^21. 
July 4, ly25. 

Present :—yLv. Justice Abdul Raoof and 
I^r. Justice Addison 

PUNJAB COMMERCIAL SYNDICATE 

AND ANOTB^ — PLAI^TIFFS — APPELLANTS 

versus 

PUNJAB CO-OPERATIVE BANK, Ltd, 
IN liquidation and OTHEfcS — 
Defendants — Rbspondin ts. 

Fraud — Particulars - Ex parte decree^ suit to set 
aside — Fraud, j^oof of. 

When fraud is charged against a party, the person 
pleading the fraud must set forth the particulars of 
the fraud which he alleges, [p. 324, col. 2.] 

An er parte decree cannot be re-opened except *on 
the ground of fraud as an extrinsic collateral fact 
vitiating the proceedings in which tha decree was 
obtained. It is not sufficient to allege that it was ob- 
tained on a false slaim. [p. 325, col. 2.] 

{before an sx paiic decree can be vacated on the 


ground of fraud, it must be established that the decree 
was the result of fraud directed against the person who 
seeks to set it aside, [p. 326, col 1.] 

First appeal from a decree of the Senior 
Subordinate Judge, Rawalpindi, dated the 
2nd July 192L 

Dr. Nand La Z and Mr. Amolak Ram, ior 
the Appellants. 

Messrs. M. S, Bhagat and Amar Nath 
Chopra, for the Respondents. 

JUDGMBNT.-"0nthe4th October 1917 
the Punjab Co-operative Bank in liquida- 
tion filed a suit for Rs. 27,^50-15-9 against 
Baldeo Das and his three brothers. It was 
alleged that the defendants and their father, 
Kishan Chand, who died about 1909, con- 
stituted a joint Hindu family, which also 
carried on contract w’ork and a brick kiln 
business under the name of Kishan Chand 
and sons. On the father s death the eldest 
eon, Baldeo Das, became the manager of 
the joint family and the business carried 
on by it and in that capacity executed on 
the 11th October l9ll two promissory notes 
in favour of the plaintiff Bank, one for 
Rs. 16,300 with interest at 9 per cent, per 
annum and one for Rs. 3,700 with interest 
at 11 annas per cent, per-mensem, and for 
the second promissory note (para. 4 of the 
plaint) deposited two sale-deeds of land by 
way of equitable mortgage. In para. 10 
of the plaint, however, it was prayed that 
a decree for the full sum claimed should 
be passed against the mortgaged property 
as well as against the other property of 
the defendants and against them person- 
ally. There was thus a contradiction be- 
tween the two paragraphs of the plaint, 
quoted above, in one place the allegation 
being that there was an equitable mort- 
gage of land only as regards the second 
and smaller promissory note, while at the 
end the claim was that the total amount 
sued for should be a charge on the land 
in question. During the pendency of the 
suit, Thakar Das, who used to be the 
manager of the Bank before it went into 
liquidation, was examined as P. W. No. 3 
on the 7th March 1918. He deposed that 
the title-deeds were handed over to the 
Bank when Rs. 2,000 were given to Baldeo 
Das, on the 21st October 1208, long before 
the promissory notes were taken. At that 
time the total advances made amounted to 
Rs. 12,200. He further said that the title- 
deeds were to be security for the whole 
loan advanced. The words “up to dale'* 
in the English record after **advanced** ^9 
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not occur in the vernacular record. The 
proceedings were ex parte throughout 
against Baldeo Das, but the suit was con- 
tested by his three brothers, who liiially 
entered into a compromise with the plaintiff 
Bank on the 7th April 1919. By this com- 
promise the Bank gave up its claim against 
the three brothers while the brothers ad- 
mitted that the decretal amount would be 
a charge on the 17 kanah 4 marlas of land 
in question which was Baldeo Das’s self- 
acquired property and which was under 
equitable mortgage with the Bank and that 
his other self-acquired property including his 
shares in the plaintiff Bank and his one- 
fourth share of the ancestral property would 
also be liable. As against this, the plaintiff 
Bank admitted that the three brothers 
were not joint with Baldeo Das, and that 
their share in the ancestral property would, 
therefore, not be liable and that the suit 
as against them should be dismissed. After 
this compromise, a decree was passed ex 
parte against Baldeo Das, and by that decree 
a charge was created on the land in ques- 
tion. As the presumption was that all four 
brothers were joint, it is obvious that prima 
facie the compromise was to the advant- 
age of all the parties. 

In the meantime, the Punjab Commercial 
Syndicate and Krishan Lai filed a suit on 
the 6th May 19 18 against Baldeo Das 
and his three brothers for Rs, 27,000. 
The dealings in this case also had been 
by Baldeo Das who did not appear, but 
the suit was contested by his three brothers. 
The Syndicate compromised with them on 
the 18th July 191s in exactly similar terms to 
those entered into by them with the Punjab 
Co-operative Bank except that there was 
no charge upon any land, as there was no 
mortgage. The three brothers admitted that 
Baldeo Das’s one-fourth share of the an- 
cestral property and his self-acquired pro- 
perty should be liable while a list of the 
known ancestral property was given. In 
return for this the Syndicate released the 
three brothers and their shares of the an- 
cestral property from liability and obtain- 
ed an ex parte decree against Baldeo Das 
only. 

Then on the 24tb February 1920, the 
above named Syndicate and Krishan Lai 
sued the above-named Bank along with 
Baldeo Das and his three brothers for a 
declaration that the words “against the 
land mortgaged measuring about 17 kanaW 
ia the decree obtained by the Bank in 


accordance with the compromise of the 
7th April I9i9 should not affect the Syndi- 
cate, that was to say, that the said land 
was not mortgaged with the Bank for the 
amount of their decree, and that the 
Syndicate could also execute its decree 
against the said land. It was mentioned in 
the plaint that according to para. 4 of the 
Bank's plaint (as already described) it was 
only alleged that there was an equitable 
mortgage of the land as regards the smaller 
promissory note of Rs. 3,700, but it was 
notmeniioned that in para. 10 of the Bank’s 
plaint it was prayed that the whole sum 
sued for should be a charge on the land. 
After alluding to the compromise of the 
7th April 1919, it was stated that in accord- 
ance with it the Bank by fraud obtained 
a decree for Rs. 27,950-15-9 against Baldeo 
Das on the condition that he should be 
personally liable, and that the decretal 
amount should form a charge on the land 
in question. In this way the other defend- 
ants, that is, Baldeo Das’s brothers, got 
themselves absolved from liability, while 
in reality the land was not mortgaged with 
the Bank and neither the whole amount 
claimed nor any part of it was a charge 
on the land. It was further alleged that 
Baldeo Das’s brothers entered into a com- 
promise affecting their brother to which 
he was not a party, and inserted therein con- 
ditions affecting him whereas they had no 
power to make a compromise encumbering 
the land in question. The plaintiff Syndi- 
cate, therefore, claimed that they as 
decree holders were also entitled to execute 
their decree against this land. These are 
the only allegations in the plaint. This suit 
has been dismissed and it is an appeal from 
its dismissal, which is now before us. 

The defendant-Bank raised several pre- 
liminary questions and also pleaded that 
there was no fraud, as the land was mortgag- 
ed with them for the debt due to the Bank* 
The plain tiff* Syndicate in their replication 
stated that they could bring the suit as they 
suffered under the decree in question and 
that they had a cau^e of action because the 
Bank had obtained their decree by fraud 
and collusion. No attempt was made fur- 
ther to define what the fraud and collusion 
was. 

The Senior Subordinate Judge, who tried 
the case, held inter alia that, as the money 
realised by the sale of the disputed land 
was lying in Court, a suit for a mere de- 
claration lay because the effect of a decree 
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if given, would be to allow the Syndicate a ed by fraud by the Bank in collusion with 
ratealjle distribution in the net assets; that Baldeo Das’s brothers. 

8. 73, 0. P, 0., did not bar the suit; and It has been held by their Lordships of 
that the decree which was attacked could the Privy Council in Gunga NaraiiiGupta v. 
Only be avoided if there had been a fraud Tiluckram Chowdhry (1) that wheii fraud 
(h) either upon the Court or (6) upon the is charged against the defendants, it is an 
defendants in that case in the conduct acknowledged rule of pleading that the 
of the proceedings as an extrinsic collater- plaintiff mustset forth the particulars of the 
ai act or (c) unless there had been fraud- fraud which he alleges Now in the pre- 
ulent collusion directed against the alleged sent case, if the pleadings are looked at, the 
injured creditor, only fraud alleged is that Baldeo Das's bro- 

On the issues of the merits, he held that there and the Bank colluded together to 
tlte fraud alleged in the pleadings was that obtain for the Bank a charge upon the dis- 
1^0 land was in reality hypothecated with pu ted land which in reality was not mort- 
the Bank and that the defendants other than gaged with them, this having been doiie in 
Baldeo Das, who was absent, colluded with order that the brothers should escape liabi- 
the Bank to charge the land in order to ex- lity. This is the best possible statement 
tpicate themselves from liability. He fur- of the appellants’ case. There is no allega- 
ther held that there was no fraudulent col- tion that there was a fraud upon the Court 
lusion of this nature and that, in any case, or directed towards the Syndicate though 
if Baldeo Das’s brothers did agiee to the it is noted in the pleadings that the Syndi- 
cbarge on the land in consideration of the cate was adversely affected by the decree in 
claim being given up against them, this question but nothing more and that they for 
tyould not give the plaintiff-Syndicate a this reason had a cause of action. We would, 
cause of action, as it was necessary for them therefore, hold that the appellants cannot 
to show that the fraud was directed against be allowed to go beyond their own state- 
tbem. He also held that there was no alle- ment of their case, though, as we have heard 
gation in the pleadings that any fraud appellants’ Counsel on all the grounds of 
was directed against the plaintiff-Syndi- appeal, we think it will be the best course 
cate and that if there had been, there to record our findings on all the points 
was no evidence to support it. Lastly, he raised. 

held that it was not alleged in the plaint The case for the appellants, therefore, was 
that there was any fraud on the Court, and that the Bank obtained their ex parte decree 
that, in any case, no fraud upon the Court with a charge on the disputed land against 
had been made out. Baldeo Das by fraud in that, in reality, 

The grounds of appeal are somewhat the land was not mortgaged with the Bank 
diffuse. Grounds Nos. 1, 5, 8, 9, 10, 11 and 13 but Baldeo Das’s brothers adihitted that it 
are of a general nature and require no dis- was mortgaged and that it was their bro» 
c;i-sb !'. Ti! A'i' .nd No. 13 it was prayed that ther’s self- acquired property in retpn for 
of the proceeds of the sale the Bank’s releasing them from liability as 
of the land should be stayed pending members of a joint Hindu family with him. 
the decision of the appeal. This was not In order to establish their case, the appel- 
done so that the money must have been lants relied on the record of the previmis 
paid to the Bank. The other grounds taken case and examined two witnesses. The first 
amount to this (1) that there was a fraud witness was Laj pat Rai, one of Baldeo Das’s 
upon the Court [ground No. 2 (a)] and (2) brothers. He denied that there was any talk 
that there was a fraud directed against the at the time of the compromise to the effect 
plaintiffs-appellants [ground No. 2(ii)], in that that the decree should be made a charge on 
the compromise was designed with intent to the disputed land in case' other creditors 
defeat their claim [ground No. 2 (c)], their should step in. It was not even mentioned 
suit being then pending (ground No. 7), at that time that there were other creditors, 
while (3) grounds Nos. 3, 4 and 6 go on to Though he and his two brothers, who con- 
state that none of the land in suit was mort- tested the suit with him, disputed the hypo- 
gaged by Baldeo Das with the Bank and thecation in their written statement, theV 
that para. (4) of the Bank’s plaint showed admitted it later, he explained, when tb^ 
that in any case the hypothecation was only sale-deeds were produced by the Bank and 
as regards the promiesory note of Rs. 3,700, 15 q. 533; n p a. 119; 12 Ind. Jur. 264; 5 Sar. P. 

gild that the decree was (therefore) obtain- 0. J. 168; 7 Ind. Deo. (n. s.) 039 (p. 0.). 
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Thakar Das made his statement as a wit- 
ness. The second witness knew nothing 
about the transaction. No further attempt 
was made to prove that the land in question 
was not hypothecated with the Bank or 
what the fraud was. The appellants* oral 
evidence was thus in favour of the Bank 
and against the appellants, whatever the 
fraud alleged be considered to be. This 
leaves to be considered only the circumstan- 
ces. In connection with them appellants* 
Counsel laid great stress on para 4 of the 
Bank’s plaint, and the fact that the Syndi- 
cate’s suit was then pending. He also com- 
mented at great length on the statement of 
Thakar Das, P. W. No. 3, in the Bank’s 
suit, and stated that it was not sufficient to 
enable the Court to pass an ex parte decree 
in favour of the Bank against Baldeo Das. 
All this, however, amounts to little or 
nothing. At the time the Bank’s suit was 
filed, it was in liquidation and its officials 
were dispersed. This might easily account 
for the statement in para. 4 of its plaint, 
which was contradicted by para. 10. The 
Compromise in question might well have 
bsen entered into by the Bank and Baldeo 
Das's brothers, even if there had been no 
other creditor. There was a presumption 
against the brothers that they were joint 
with Baldeo Das. At the same time the 
contest was delaying the Bank from realis- 
ing its debt. The brothers had seen that 
the title-deeds were produced by the 
Bank and they had heard the statement 
of Thakar Das, who used to be its manager, 
to the effect that the title-deeds were 
deposited as a cover for the whole loan in 
1903 It was thus quite reasonable on 
their part to admit that the land in dis- 
J>ute was the self-acquired property of 
Baldeo Das and was mortgaged with the 
Bank and that they had no concern with it, 
in return for the Bank giving up its claim 
against them. The Bank gained even more 
than that ; for the brothers also admitted 
that Baldeo Das had a one-foui th share in 
the joint ancestral property and that the 
shares of the Bank held by him were his 
self-acquired property and not family pro- 
j^erty. In this way the brothers were 
estopping themselves from denying these 
facts in the subsequent execution proceed- 
ings. From these circumstances combined 
with the fact that the appellants have not 
even tried to establish that there was not 
kn equitable mortgage with the Bank, it is 
lihpoSsible to draw the doduQtiou that the 


Bjink and the brothers of Baldeo Das 
colluded together to defraud Baldeo Das 
or to obtain a fraudulent charge on the 
disputed land for the Bank. There was an 
eminently reasonable compromise entered 
into between them and thereafter the 
Court, with the record and the evidence 
before it, passed the ex parU decree in 
question against Baldeo Das and, on the 
basis of the compromise, (lii:!ii--.id the 
suit against his brothers. Tne mere fact 
that the appellants’ suit was pending, does 
not make sucli a fair compromise appear 
even suspicious. As the alleged fraud was 
not established the suit was properly dis* 
missed on this ground alone. 

We would go further and hold that the 
present suit did not lie on the allegation of 
fraud made. It has been held in Janki 
Kuer V. Mahabir Singk (2), that an ex parte 
decree cannot be re-opened except on the 
ground of fraud as an extrinsic collateral 
fact vitiating the proceedings in which the 
decree was obtained and it is not sufficient 
to allege that it was obtained on a false 
claim. Even if an ex parte decree is ob- 
tained on perjured evidence, it cannot be 
set aside on that ground, Kripasindhu 
Panigrahi v. Nandu Charan Panigrahi (3). 
The following passage from Venkatarama 
Aiyar v. South Indian Bank, Limited (4) 
may be quoted in extenso : — 

“The passages relied upon in the books 
referred to above lay stress on the fact that 
a fraud practised on the debtor is not itself 
any ground for interference by third par- 
ties. The defendant holds a decree which 
finally determines that the relation of 
creditor and debtor exists between him and 
his judgment-debtors and which is coaclq- 
sive as to the amount of the d^bt as be- 
tween the parties (and in the present case, 

as to there being a charge on the land) 

The plaintiff$> have failed to establish fraud 
or collusion against themselves. In these 
circumstances I think the principle of the 
decision above referred to applies^ and the 
plaintiffs are not entitled to attack the 
decree by showing that it is not based on 
a real debt,'* 

It follows from this that it was necessary 
for the appellants to allege that there was 
collusion directed against themselves and 

(2) 58 Iiid. Oas. 317; 2 U. P. L. R. (Pat.) 242. 

(3) 56 Ind. Caa. 606; 1 P. L. T. 200. 

(4) 55 Ind. Caa. 452; 43 M. 381 at p. 389; 27 M. L. 
T. 66; 33 M- U J. 108; 11 L, W, 81; (1920J M, W. N, 
92 , 
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this they did not do. Their suit failed on 
this ground also. 

Even if it be taken that the allegations 
in the pleadings amount to an averment of 
fraud directed against the appellants, it 
is obvious from the above discussion that 
there is no evidence of any such fraud or 
collusion. It is unnecessary to go over the 
same ground again as it has been shown 
that the compromise complained of would 
have been a fair and reasonable compromise 
as between the Bank and Baldeo Das’s 
brothers, even if the appellants’ suit had 
not then been pending. The burden was, 
therefore, heavy upon the appellants to 
establish that it was the result of collusion 
to injure them. The evidence led by the 
appellants did not help them. It has not 
been shown that the land was in fact not 
hypothecated with the Bank. It does not 
affect the case that the result w.as detriment- 
al to the present appellants', though it 
must be noted that there is no evidence on 
the record to show that it was detrimental 
to their interests and that they could not 
execute their decree in full otherwise. 
Fraud and collusion against the appellants 
were not alleged nor have they been made 
out. 

Obviously there was no fraud on the 
Court. That also was not alleged in the 
pleadings. The ex parte decree against 
Baldeo Das was passed on evidence. It 
would not matter if that evidence was in- 
sufficient, or if the decree was o btained on 
erjured evidence. Before the decree Could 
e vacated, it would have to be established 
that it was the result of collusion and fraud 
directed against the appellants. As to 
this there is neither direct nor indirect 
evidence. 

We dismiss the appeal with costs. 

z. K. Appeal dismissed. 


PATNA HIGH COURT. 

Appbal FttOM Appellate Ordek No. 267 
OF 1923. 

April 16, r!24. 

Present .—Mr. Justice Das and Mr. Justice 
Ross. 

BAIJNATH SINGH and others — 
Appellants 
versvs 

HARI PRASAD BAIj — Respondent. 

Civil Procedure Code (Act V of 1P08), as. 11, 1,7, 
0, KXI, rr, 86, 160— Mortgage decree- -Execution of 
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decree— Application to be made party, rejection of — 
Sale— Application for order declaring non-liability to 
eviction, maintainability of — Kes judicata. 

In exei'ution of a morlgage decree, a pusine mort- 
gagee, who had been made a pro forma defendant in 
the suit, applied to be made a party to the execution 
proceedings and to have a notice under r. 66 of 
O. XXI, G, P. 0 , issued to him. This application 
was reject? d airl ''ic fn; !i ■ .vi did not appeal against 
the order! f ' .\ft.M :*:c sale had taken place, 

he made an mpi'i'C':! i for an order declaring that he 
was not 1-jiidc i » ' m ‘i ^ ■“ inasmuch as no notice under 
O. XXI, r 66 had been issued to him : 

Held, (1) that the second application was not main- 
tainable , [p 326, col 2.J 

(2) that, in any case, the question raised in the 
*■ ' ■ : ' was vt8 judicata by virtue of the 

■ first application, [p. 327, col. 1 ] 
Appeal against an order of the District 
Judge, Gaya, dated the 4th August 1923, con- 
firming that of the Subordinate Judge, Gaya, 
dated the 14th April 1923. 

Mr. S. N. Ray, for the Appellants. 

Messrs. Shiveswar Dayal and Brij Kishorc 
Prasad, for the Respondent. 

JUDGMENT* 

Das, J* — I am clearly of opinion that 
the application, in the form in which it was 
presented, was not maintainable, and that 
the Courts below should have refused it. It 
was urg^d before ua that the application was 
one under s. 47; but what was the question 
that the Courts had to try? The question was 
whether, not having been made a party to 
the execution proceedings, the respondent 
was bound by a sale held in his absence. 
But this is precisely the question which he 
raised in his application of the 11th Sep- 
tember 1922. The Court held that he was 
a pro forma defendant and was not entitled 
to a notice under 0 XXI, r. 66, I think 
the decision of the Court was wrong. But 
the applicant was satisfied with the order, 
and did not prefer an appeal therefrom. 
The sale has now taken place, and he ap- 
plies for an order that he is not liable to be 
evicted inasmuch as notice under 0. XXI, 
r 66 was not served on him. The Courts 
below have acceded to his application, and, 
as a result of their otders, the applicant 
in effect becomes the owner of the proper- 
ties, though he was a puisne mortgagee and 
failed to redeem the prior mortgage 
If his present application is to be regard- 
ed as an application under s. 47, the appli- 
cation of the 11th September 1922 was 
equally an application under s. 47. If that 
be so, then the order passed on the appli- 
cation of the 11th September 1922 operates 
as res judicata, and it is not open to the 
applicant to re-agitate the question whether 
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he was entitled to notice of execution. In 
order to succeed in the present application, 
the applicant must establish that he was 
entitled to notice under O. XXI, r. 66; but 
this question he cannot raise having regard 
to the order of the Court on his application 
of the 11th September 1922 

It was next urged that the application 
was one under 0. XXI, r, 100 But r. 100 
applies to a case where a person other than 
the judgment-debtor is dispossessed of im- 
moveable property; but here the applicant 
is the judgment- debtor, and so far as we 
are informed, he has not been dispossessed 
of the property yet. 

Lastly, it was contended that the apoli- 
cation was^ one substantially under 0. XXI, 
r. 90; but it is sufficient to point out that 
there is no complaint here of a material 
irregularity in publishingor conducting the 
sale. 

There was no merit whatever in the appli- 
cation, and the Courts below should not 
have stretched the law to give the appli- 
cant the status of an owner. He is a puisne 
mortgagee and a decree was fairly and pro- 
perly obtained against him. He failed to 
redeem within the time fixed by the decree. 
He has made no attempt to satisfy the 
mortgage decree; and the position now 
taken up by him is one of absolute techni- 
cality, namely, that he should have been 
served with notice under 0. XXI, r. 66 of 
the Code. The technical objection may be 
met by the technical reply that this is 
precisely the issue which he raised in his 
application *of the 11th September 1922, and 
that the order passed on that application 
operates as res judicata between the parties. 

I would allow this appeal, set aside the 
orders passed in the Courts below, and 
dismiss the application with costs in all the 
Courts. 

Ross, J.“I agree. 

2. K. Appeal allowed. 


NAGPUR JUDICIAL COMMIS- 
SIONER*S COURT, 

Appeal prom Appellate Dborbb No. 497 

October 29, i923. 

Present Mr. Hallifax, A. J. C. 
TUKARAM— Defendant No. 2— Appellant 
versus 

OHINTARAM— Plaintiff— Respondent. 
Qivil Procedure Code (Act V of J90S), s. 100— Appeal^ 
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second — Finding of fact — Question for trial not undif 
stood, effect of. 

A ilading of fact cannot be disturbed in second 
appeal, provided the facts found by the lower Appel- 
late Court are relevant and the finding is based on 
evidence proper for )ii [p. 329, col. 1 ] 

It is not necessary iha! :!u whole of the evidence 
given in the case should have been considered in th^ 
lower Appellate Court and still less that every part 
of it should have been mentioned in the judgment ; 
interference is not justified by an apparent omission 
to consider some material part or even the mam part 
of it. Where, however, the lower Appellate Court has 
entirely misunderstood the question it had to try, its 
finding cannot be upheld in second appeal. [ibid.J 

Appeal against a decree of the Addi^ 
tional District Judge, Bhandara, dated th# 
22Qd of July 1922, reversing that of the 
Second Munsif, Bhandara, dated the 27th 
of March 1922. 

Mr. V. R. Pandit, R. B., for the Appellant, 

Mr. D. T. Mangalmurti, for the Respond- 
ent. 

JUDGMENT.— The plaintiff Chinta- 
ram and the two defendants Vithoba and 
Tukaram all belong to the Kalar caste. The 
first two live in Warad and the third in 
Borgaon, which is not far away, and they 
appear to be the eons of three brothers. The 
plaintiff alleged that by a registered sale- 
deed, dated the 3rdof February 1921, Raghu- 
natb, the father of Vithoba, sold him for 
Ra. 156 his absolute occupancy holding con- 
sisting of field No. 420/4 (45) and field 
No. 423-9 (*90), and that in the following 
Mrig, that is to say the second fortnight of 
June, the two defendants ousted him from 
the larger field No. 423/9. Raghunath, it 
appears, died in April of that year. Chin- 
taram further stated that he had lost the 
original sale-deed, but gave no details in 
the plaint of the time or manner of the loss. 
In the appellate judgment it is incorrectly 
stated that the allegation in the plaint was 
that the loss occurred in what the learned 
Additional District Judge in his judgment 
calls the ''month of Mrig " The same term 
is used in the plaint, but in reference to 
another event. 

Stripped of irrelevancies the version 
of the facts really put forward by the 
defendants was as follows : There was a 
decree for Rs. 67-12-0 against Raghunath 
and he was otherwise deeply indebted He, 
therefore, arranged to execute a bogus sale 
deed in favour of the plaintiff. For pay- 
ment of the decree he borrowed Rs. 52, from 
the plaintiff Chintaram, and executed the 
sale-deed for Rs. 156, the balance being 
untruly wtered iu the deed as due for pr^ 
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viouB loans. There was never any intention 
of making any real sale and no considera- 
tion was paid excepting the Rs. 52, nor was 
possession of either field ever given to the 
ostensible purchaser. But after Raghu- 
nath's death Chintaram showed signs of 
treating the sale-deed as a genuine and 
valid document, and so the matter was dis- 
cussed in the presence of others on the 13th 
of June, though no formal panchayat was 
convened. As a result of that discussion 
Chintaram agreed that inasmuch as he had 
actually paid only the Rs. 52, which had 
been given to Raghunath in cash when the 
document was registered and as this was 
just a third of the whole stated considera- 
tion of the sale-deed, he should be given 
only the smaller of the two fields, which is 
just half the size of the other, and the 
latter should remain with Vithoba. Chinta- 
ram himself recorded a note of this agree- 
ment on the back of the sale-deed. At the 
same time and place the first defendant 
Vithoba executed a document leasing the 
larger field for one year to the second 
defendant Tukaram, which Chintaram also 
signed as an attesting witness. Later, 
;hat is on the 16th of October 1921, the 
lease to Tukaram was converted into a sale 
by a registered document. 

The defendants in their pleadings denied 
rnowledge of the execution of the 
}ale-deed by Raghunath, and in almost the 
same breath made their allegations of what 
was done about it at the panchayat. They 
ilso pleaded that secondary evidence of 
its existence and contents could not be 
given for the reason that it was not lost but 
intentionally suppressed, for the purpose 
if concealing Chintaram’s own endorse- 
ment on it. It does not appear to have struck 
any body that the allegations in regard 
to that endorsement are not only an admis- 
sion but an affirmation of the existence and 
execution and contents of the document, 
and that those matters recjuire no further 
proof. Much argument seems to have been 
wasted^ on this point, different views being 
taken in the two Courts below, and the 
petition of appeal here challenges that of 
the lower Appellate Court. 

The plaintiff was apparently unable 
to deny his signature on the lease of the 
13th of June 1921 He, however, “denied” 
the document, whatever that may mean 
when it ip coupled with an admission that 
tar. ^ 9 ' he knows it was executed and 
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that he signed it himself as an attesting 
witness. The latter admission, however, is 
qualified by the statement that Vithoba 
represented to him that the document was 
to be a lease of some other field, and he 
signed it when only the first two lines had 
been written and then w'ent away. It was 
then urged at considerable length that 
neither the lease nor the sale to Tukaram 
could convey any title, as they were both 
subsequent to the sale to the plaintiff, and 
the legality of the “award” of the panchayat 
was also impeached. Neither the lease nor 
the sale was pleaded as a basis of any title, 
nor was there any allegation of an arbitra- 
tion or an award : all three matters were put 
in merely as evidence in support of the al- 
legation that on the 13th of June 1921 the 
plaintiff agreed that the larger field should 
be retained by Vithoba and the smaller one 
given to him and that no more of the con- 
sideration of the sale was to be paid by him 
than he had already paid. His pleadings 
ended with a statement that the loss of the 
sale-deed occurred “about the time of Mrig" 
during a journey from Warad to Bhandara. 

On those pleadings and the evidence 
adduced by the parties the suit was dismiss- 
ed in the first Court on the finding that 
loss of the original sale-deed had not 
been proved and, therefore, secondary evi- 
dence of its existence and contents could 
not be given. This decree was set aside in 
appeal on the following findings, stated as 
far as possible in the learned Additional 
District Judge’s own words. He held “that 
the original sale-deed is lost and that sec- 
ondary evidence is admissible in evidence 
to prove the same,” and further that, in the 
absence of rebutting evidence, the second- 
ary evidence adduced by the plaintiff 
proved “that the sale- deed was for con- 
sideration and that it was not nominal.” It 
is next found that there wa.s no arbitration 
and no award, and “the whole story about 
the panchayat and the award is false and 
untrue”. There is a complete avoidance 
of a finding on the question whether the 
plaintiff signed the lease of the 13th of 
June 1921 with knowledge of its contents or 
signed it under the impression that it was 
to be a lease of other land when only the 
first two lines had been written. All there 
is on this point is a finding that there is 
nothing to show that the attestation of the 
document by the plaintiff induced the 
lessee Tukaram to believe that the field 
belonged to his lessor Vithoba, and “the 
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Attestation in question does not, therefore, 
operate as an estoppel.” 

It was laid down by the Privy Council 
in Durga Chowdhrani v. Jewahir Svigh 
Chowdhri (1), that an erroneous finding of 
fact, however gross or inexcusable the error 
may be, cannot be made the basis of a 
second appeal. Such findings of fact as 
there are in the judgment of the lower 
Appellate Court cannot be described as 
anything less than gross and inexcusable 
errors, and it would seem that in writing 
that judgment the learned Judge was fitting 
the material to a predetermined result, not 
working on it to its natural result. That is 
an entirely wrong method and one bound to 
lead to error, however unconsciously it may 
be adopted. 

But I would be precluded from disturb- 
ing the findings of fact in the judgment of 
the lower Appellate Court, however strongly 
I might think they were opposed to any 
really sane view of the evidence, provided 
the facts found were relevant and the find^ 
ings were based on evidence proper for con- 
sideration. It is not necessary that the 
whole of the evidence given in the case 
should have been considered in the lower 
Appellate Court and still less that every part 
of it should have been mentioned in the 
judgment; interference is not justified by an 
apparent omission to consider some material 
part or even the main part of it. The pro- 
, position that it is so justified has, however, 
been accepted in this Court till it has be- 
come an established practice, and it is enun- 
ciated in several published rulings among 
which I need only mention my own in 
liaoji v. Warlu (2), though that proposition 
was very definitely rejected by the Privy 
Council in the case mentioned, which 'was 
an appeal from a judgment of this Court. 
It was followed by Ismay, J. 0, in Tanto v. 
Gajadhar (3), but since then appears to have 
dropped out of sight. 

It has been suggested that their Lord- 
ships did not lay down any such strict rule 
in that case. There can be little doubt 
about that, from the remarks in the judg- 
ment on the Calcutta case of Futtehvia 
Begum v. Mohammad Ausur (4) and the 
Allahabad case of Nivath Singh v. Bhikki 

(1) 18 0 23; 17 1. A. 122; 5 Sar. P. 0. J. 560; 9 Irid. 
Dec (n. s.) 16 (P. C.). 

(2) 77 Ind. Cas. 911; 18 N. L. R. 182; (1923) A, I. R. 

(N.) 107; 3 N. L. J. 313. ^ 

(3) 2 N. L R. 98. 

(4) 9 0. 309; 4 Ind. Dec. (n, e.) 855. 


Singh (5), the views expressed in which were 
not accepted as a correct statement of the 
law. If there were any doubt it would 
be cleared by the remarks made by 
their Lordships in Shivabasava v. Sangappa 
(6), on this and another previous judgment 
of the Board in Anangamanjari Chowdhrani 
V. Tripura Sundari Chowdhrani (7). The 
same rule was also laid down negatively in 
Hemanta Kumari Debi r. Brojendro Kishore 
Roy Chowdhry (8). In Damusa v. Abdul 
Samad (S), their Lordships did uphold a 
refusal by this Court to accept concurrent 
findings of fact by the two lower Courts, 
but that refusal was based on the opinion 
that both those Courts had misconceived 
the real question they had to try. 

Now the one question for trial in the 
present case was this: did the plaintiff 
admit on the 13th of June 1921 that only 
Rs. t)2 of the consideration of bis sale-deed 
had been paid and agree that the rest should 
remain unpaid and that Vithoba should re- 
tain the larger of the two fields and he 
himself should take the smaller? The judg- 
ment of the lower Court does not even ap- 
proach that question, but deals, apart from 
it, with two at the most of the subsidiary 
issues of fact on which the answer to it 
depends. That answer must, therefore, be 
given here under s. 103 of the C. P. C., and 
the learned Pleader for the respondent was 
unable to urge that on a proper considera- 
tion of the case the answer could be anything 
but an affirmative. 

The appearance of the document of the 
13th of June 1921, in which Chintaram’s 
admitted signature appears below that of 
another attesting witness, makes his unsup- 
ported story of having signed it when only 
the first two lines had been written even 
more ridiculous than it is in itself. That 
document alone is sufficient proof of the 
allegations of the defendants, which are 
otherwise well supported, and sufficient dis- 
proof of the essentially improbable story 
of the plaintiff, which is unsupported except 
by his own deposition, which in most other 

(5) 7 A. 649; A. W. N. (1885) 151; 4 Ind. Dec. (n. s.) 
830. 

(6) 29 B. 1, 8 0. W. N. 865; 8 Bom. L. R. 770; 1 A. 
L. J. 637; 31 I A. 154; 8 Sar. P. C. J 720 (P. C.). 

(7) 14 C. 740; 14 I A. 101; 11 Ind. Jur. 350; 5 Sar. P. 
a J 45: 7 Ind. Dec. (n. s) 490 (P. C.). 

(8) 17 0. 875; 17 I. A. 65, 5 Sar, P. C J. 542; 8 Ind. 
Dec. {N s)1128(P. C.). 

(9) 51 Ind. Cas. 177; 15 N. L. R. 97; 17 A. L. J. 
700. 37 M. L. J. 36; (1919) M. W. N. 505; 21 Bom. L. 
R. 920; 10 h. W. 310; 24 0. W, N. 81; 47 0. 107 ; 46 h 
A. 140 (P. C.'). 
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respects is obviously untrue. It seems to 
me still more patent that he never lost the 
sale deed but has intentionally suppressed 
or destroyed it, and, therefore, that it does 
bear the endorsement in his hand which 
the defendants allege; nosane person outside 
a Court of Justice would accept for a single 
moment as anything but an obvious and 
brazen lie his ridiculous story of the loss 
of the document, though in many Courts 
the application of wrong standards and 
principles has led to a very general impres- 
sion that a Judge must pretend to believe 
in the truth of what he kuowi to be untrue, 
and must act as if it were true. The de- 
finitions of “proved’' and “disproved" in s. 3 
of the Evidence Act are perfectly clear. 

The decree of the lower Appellate 
Court will be set aside and that of the first 
Court dismissing the plaintiff’s suit will 
bs restored. The plaintiff-respondent will 
pay all the costs of the litigation in all three 
Courts. 

z. K. Appeal allowed. 


ALLAHABAD HIGH COURT. 

First Appeal from Order No. 14 of 1923. 

May 28, 1924. 

Present Mr, Cecil Henry Walsh, Acting 
Chief Justice, and Mr, Justice Ryves. 

Mrs. ALICE GEORGINA SKINNER— 
Plaintiff— Appellant 
versus 

Kunwar MIJKARRAM ALI KHAN— 
Defendant — Rkspondent. 

Limitation Act {IX of 1908), Sck, 7, ‘Art. 177— 
Appeal— Death of respondent — Application to bring 
legal representatives on record— Limitation. 

Article 177 of Sch. 1 to the Limitation Act, which 
prescribes the period of limitation for an application 
to bring on the record the legal representatives of a 
deceased respondent, was not in any manner affected 
by the passing of the Amending Act XXVI of 1920. 
It was not till the Amending Act XI of 1923 was 
passed that the period of limitation prescribed by 
Art. 177 was reduced from six months to ninety days. 

First appeal from aa order of the Subordi- 
nate Judge, Muzaffamager at Meerut. 

Messrs. B. B. O'Conor and Nehal Chand, 
for the Appellant. 

Messrs. Surendra Nath Sen, Girdhari Lai 
Agarwala, PannaLaland Gopi NathKumru, 
for the Respondent. 

JUDGMENT. — In our opinion this 
appeal must succeed. The learned Judge 
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says this ingorance of the law is no excuse. 
It is a dangerous proposition. VVe think 
that almost any excuse for ignorance might 
be accepted under these circumstances if it 
were necessary for iis to consider whether 
we ought to extend the time. But we are 
of opinion that no extention of time, or conces- 
sion of any kind, is required by the appellant. 
The difficulty has been to ascertain what the 
law is. It now turns out, that the appellant 
was right and the Judge was wrong. The 
Punjab High Court, [ef. Gobind Das v. Rup 
Kishore (1)J after an exhaustive enquiry have 
ascertained that when the Act of 1920 was 
enacted by the Government of India, the 
period provided in the appropriate column 
opposite Art. 177 was “six months ” No 
slovenly use of the word “ditto” a word which 
ought to have no place in any Statute at all, 
has anything to do with the matter. The 
period was six months. 

The Amending Act, XXVIof 1920, did not 
touch Art. 177. Therefore, after the 
Amending, Act was passed; the period in the 
column, according to law, opposite Art. 
177, was still six months and that was 
actually the period provided when the ap- 
pellant put in her application on the 2t<th 
June. That application was well within six 
months and was, therefore, in accordance 
with the existing law. Subsequently in 
l-»23, by Act XI of 1923, the period has been 
altered to ninety days, but that was subee- 
quent to this application. The appellant was, 
therefore perfectly within her rights. 

The appeal succeeds and the matter must 
be sent back to the lower Court with direc- 
tion to re-hear the application according to 
law. 

The appellant is entitled to her costs here 
and below. The costs in this Court will 
include fees on the higher scale. 

z. K. Appeal allowed. 

(1) 77 Ind. Caa. 409; 4 L. 3G7, 0 L. L. J. 25; (1924) 
A. I, R. (L ) 65. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 408 op 1923. 
September 16, 1925. 

Present: — Mr. Justice Viswanatha Sastry. 
ALAPATI RAMASWAMI— Plaintiff- 
Appellant 
versus 

DASARI VBNKATARANAYANA— 
Defundant— Respondent. 

Ciuil Procedure Code (Act V of 1908), 0. VI, r. 17— 



[IS 1.0. 1926J ALAPATI RAMASWAMI r. DAffAai VENKATABANAYANA. 331 


Plaintf amendment of--Cau$e of action, date of, change ^ 

of. 

No plaint should be allowed to be amended so aa 
to change the cause of action; but an amendment to 
change the date when the cause of action was stated 
in the plaint to have arisen ought to be allowed, even 
though the effect of so doing would be to deprive the 
defendant of a plea of limitation [p. 3.il, col 2.]* 
Sevugan Chetiy v. Krishna Aiyangar, 13 Ind. Caa. 
268; 36 M. 378; 10 M. L. T. 557; 22 M. L. J, 139, relied 
on. 

Balkaran Upadhya v. Gaya Din Kalwar, 24 Ind. 
Cas. 255; 36 A. 370; 12 A. L. J. 635, distinguished. 

Second appeal against a decree of the 
District Court, Guntur, in A. S. No. 332 
of 1921, preferred against that of the 
Court of the District Munsif, Tenali, in 
0. 8. No. 804 of 1920. 

Mr. B, Somayya, for the Appellant. 

Mr. N, Rama /2ao, for the Respondent, 

JUDGMENT,— Second appeal by 
plaintiff against the decree of the District 
Judge of Guntur in A. 8. No 332 of 1920. 

The question to be considered in this 
appeal is one of limitation, and the facts are 
as follows: — The defendant executed a 
hypothecation bond Ex. A on 10th October 
1917. Under this bond a sum of Rs. 2,000, 
was due to the plaintiff and the defendant 
undertook to deliver 7-|- candies of paddy 
every year for a period of eight-years. The 
paddy was deliverable on Pushy a Bahula 
30th of every year, and in case default was 
made in the delivery of the paddy, the de- 
fendant made himself liable to pay the 
market value of the paddy in Ponnur market 
on the 30th Phalguna Bahula of the same 
ye‘ar. There is also a provision in the bond 
to the effect that in case the first instalment 
was not fully paid, the last instalment also 
became due and that in case the second in- 
stalment was not paid the seventh instalment 
also became due; and so on. For the first 
instalment a small quantity of paddy had 
been delivered; and on 20th November 
1918 the plaintiff instituted a suit for the 
recovery of the amount due with respect to 
the first and eighth instalments. The plaint 
in this suit was returned for presentation 
to the proper Court on 24th February 1919, 
and it was presented in the District Munsif s 
Court of Baptla on 26th February 1919. 
The present suit out of which this second 
appeal arises was in respect of the second 
and seventh instalments. One of the con- 
tentions urged was that the suit was barred 
under 0. II, r. 2 of the 0. P. 0. Both the 
Courts below lipheld this contention and 
dismissed the suit. 

It is contended before me that the cause 


of action in the present suit which was in- 
stituted on 3lst August ly20 did not arise 
on the date when the plaint for the first 
and eighth instalments was filed and that, 
even if it did arise the date of the cause of 
action was not 30th January 1919 as 
stated in the plaint, but 30th of Phalgvna 
Bahula which would be about March 1919. 
For considering when the cause of action 
really arose, reference has to be made to 
Ex. A. This document recites that the 
paddy was deliverable on Pushya Bahula 
30th of every year, and that in case there 
was failure to deliver the paddy, defendant 
was to pay the value of 14^ candies at the 
rate prevailing in the Ponnur market on 
Phalguna Bahula 30th. Before the parties 
went to trial, the plaintiff put in a petition to 
amend the plaint by stating that the cause of 
action arose on Phalguna Bahula 30th and 
this application was refused by both the 
Courts below on the ground that a change in 
the cause of action would prevent the suit 
being barred and thus deprive the defend- 
ant of his right to have the suit dismissed. 
Both the lower Courts were of opinion that 
the amendment would make a change in 
the cause of action, but this does not appear 
to me to be so. The change would be only 
in the date when the cause of action arose 
and not in the cause of action itself which 
would remain the same. The document 
distinctly provides that the value of the 
jjaddy as and on Phalguna Bahula 30th 
was to become payable in case the paddy 
was not delivered. For the purpose of in- 
stituting the suit the plaintiff would, there- 
fore, have to wait till Phalguna Bahula 
30th for the purpose of ascertaining the 
price on that date. It is only after as- 
certaining the price that he could have 
valued his suit and come in with his plaint. 
The cause of action remains as it was, 
namely, the failure to deliver paddy, but 
the only variation which the plaintiff wanted 
to make was as to when the cause of action 
arose. Therefore such an amendment 
could be allowed as laid down by this Court 
in Sevugan Chetty V. Krishna Aiyangar (1), 
The Vakil for the respondent relied upon a 
case in Balkaran Upadhya v. Gaya Din 
' Kalwar (2); but all that this case lays down 
is that no amendment should be allowed 
when there is a change in the cause of action 
and not when there is a change in the date 

(1) 13 Ind Cas. 268, 36 M. 378; 10 M. L. T. 557; 22 
M. L. J. 139. 

(2) 24 ln4. Caa. 255; 36 A. 370; 12 A. L. J, 635, 
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when the cause of action arose. The 
grounds on which the lower Courts declin- 
ed to allow the amendment seem to me 
to be untenable; and the amendment, in 
my opinion, ought to have been allowed. 
In this view the suit would not be barred 
by limitation. 

Other pleas were also raised which form 
the subject-matter of Issues Nos. 2 and 3. 
No evidence was let in and no finding 
given on these issues by the Trial Court. 

The appeal is, therefore, allowed, and the 
suit is remanded to the Trial Court for 
disposal after receiving evidence on the 
remaining issues. 

Costs in this Court will be paid by the 
respondents. Costs in the lower Courts 
will abide and follow the result. 

The appellant will get refund of the 
Court'fee paid on the memorandum of 
second appeal, and in the memorandum of 
appeal to the lower Appellate Court, 

v. N. V. Appeal allowed. 

N. H. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1285 of 1922. 
May 27, 1924. 

Present: — Mr. Justice Daniels and 
Mr. Justice Neave. 

BHAGWATI SINGH and others- 
Defendants — Appellants 
lersus 

GUROHARAN DUBE-Plaintiff 
—Respondent. 

Hindu Law^ J oint family — Mortgage hy father to 
pay off encumbrance on property acquired hy pre- 
emption, validity of. 

A mortgage of family property executed by a Hindu 
father in order to pay off an encumbrance on property 
acquired by him under a pre-emption decree, is not 
binding on the sons unless it is shown that it was for 
the benefit of the family that the encumbrance should 
be paid off by hypothecation of the family property. 

becond appeal from a decree of the Sub- 
ordinate Judge, Basti. 

Mr. Shankar Saran, for the Appellants. 

Mr. N, Upadhia, for the Respondent. 

JUDGMENT. — We think that this ap- 
peal cannot succeed. The suit was for a 
declaration that a hypothecation bond 
executed by the plaintiff’s father of ancestral 
joint property was not binding on the 
“plaintiff, not having been executed for legal 
ne.Q^ssity, Both the Courts have decreed the 


suit and the defendants appeal. The 
bond in question was for a sum of Rs. 177 
of which Rs. 165 was paid in discharge of 
a mortgage on certain property which the 
plaintiff’s father had acquired under a pre- 
emption decree. The decree was given him 
on payment of Rs. 130 which had been paid 
into Court. The pre-empted property was, 
however, subject loan encumbrance, and 
the hypothecation bond in suit was execut- 
ed to pay off this encumbrance.^ Reference 
has been made to the decisions in Nathu v. 
Kundan Lai (1) and Chaiur Bhvj v. Gobind 
Ram (2) which dissented from the decision 
in 'Nathn v Kundan Lai (1). Neither of 
these decisions is strictly applicable. In 
these cases the question arose whether pay- 
ment of an amount which the father was 
required to deposit under a pre-emption 
decree amounted to antecedent debt or not. 
In this case there was no question of any 
debt. The amount which the father was 
required to deposit under the decree had al- 
ready been deposited. The question is, there- 
fore, reduced to this whether it was more 
advantageous to the family that the en- 
cumbrance on the pre empted property 
should be paid off at the cost of encumber- 
ing the ancestral property or not. On this 
there is a finding of both the lower Courts 
that it is not established that the discharge 
of the encumbrance at the cost of hypo- 
thecating the family property was for the 
benefit of the family. The Courts have 
pointed out that the hypothecation bond in 
suit carried compound interest at a fairly 
high rate. In face of this finding the appeal 
cannot succeed and we accordingly dismiss 
it with costs including in this Court fees 
on (he higher scale. 

z. K. Appeal dismissed. 

(1) 8 Ind. Cas 836, 7 A. L. J. 1182; 33 A. 242. 

(2) 67 Ind. Cas. 668, 45 A. 407; 4 U. P. L. R. (A.) 43; 
(1923) A. I. R. (A.; 218, 21 A h J. 348. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 691 of 1924. 
July 21, 1925. 

Present:— Mr. Justice Abdul Kaodf 
and Mr. Justice Addison. 
DARBARI MAL-RAM SAHAI— 
Plaintiff— Appellant 
versus 

The secretary of STATE— 
Defendant— Respondent. 

Railways Act (IX of 1890), s. 80— Goods corisigned 
to Railway Company— CarHape ovir system of mors 
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Railways than one — Liability of other Railway 
Companies — Loss, proof of. 

AVhore goods are delivered to one Railway Adminis- 
tration for carriage, another Railway Administration 
over whose system the goods had to be carried can be 
held liable for the loss of the goods only if it is proved 
that the loss occurred on that Railway. 

Second appeal from a decree of the Dis- 
trict Judge, Amritsar, dated the 17th Janu- 
ary 1924, modifying that of the Subordi- 
nate Judge, Third Class, Amritsar, dated 
the 3rd May 1923. 

Mr, Durga Das^ for the Appellant. 

The Government Advocate, for the Re- 
spondent. 

JUDGMENT.— The plaintiff sued the 
Secretary of State for India for Rs. 1,505-9-6, 
on the ground that half of a consignment of 
820 tins of molasses, namely, 410 tins, had 
not been delivered to him by the North- 
Western Railway. The goods were delivered 
to the Bengal North-Western Railway by 
Dana Mal-Babu Ram of Naukhar, District 
Gorakhpur, on Risk Notes A and B. The 
plaintiff refused to make the Bengal North 
Western Railway a party to the suit. The 
North-Western Railway pleaded that no 
suit lay against them under the provisions 
of s. 80 of the Railways Act, and that they 
were protected by the Risk Notes. The 
Trial Court decreed the claim to the extent 
of Rs. 1,328-0-6, but on appeal, the learned 
District Judge allowed the plaintiff only 
the sum of Rs. 268-14 0 being the freight 
paid for the undelivered half of the con- 
signment. He held that the North-Western 
Railway was not liable by reason of the 
rovisions of s. 80 of the Railways Act, as it 
ad not been proved that the loss occurred 
on that Railway, and that further the Risk 
Notes on which the goods were booked 
protected the Railway. Against this deci- 
sion, the plaintiff has filed this second 
appeal. 

There is a finding of fact that it has not 
been proved that the loss occurred on the 
North-Western Railway, and it seems to 
Us that on this finding the decision of the 
lower Appellate Court must be upheld, as 
in order to make the North-Western Rail- 
way liable it is necessary under s. 80 of the 
Railways Act, that the loss should have 
occurred on that Railway. There may 
have been lose to the owner by the fact 
that the goods in question were not deliver- 
ed, as laid downin Hill Sawyers and Com’ 

dny Secretary of State for India (1) ; 

ift in that case it was clearly established 

(1) 61 Ind. Cae. 926; 2 L. 133; 3 L. L. J. 207 (F. B.). 


that the “ loss ’’ to the owner was caused by 
the North-Western Railway, and, therefore, 
it was not piotected by s. 80 of the Rail- 
ways Act. In the present case, however, 
the North-Western Railway is clearly not 
liable as the concluding portion of s. 80 
is to the effect that, when goods are de- 
livered to one Railway Administration, an- 
other Railway Administration can only be 
sued if the “loss “ occurred on its Railway. 
This appeal must, therefore, fail and we 
dismiss it with costs, 
z. K. Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appbal No. 18 of 1923. 

July 31, 1925. 

Present: —Mv. Justice Jackson. 

P. NARASIMHA MUDALI and another 
— Plaintiffs—Appbllants 
versus 

POTTI NARAYANASAMI CHETTY 

AND ANOTHER — DEPENDANTS — 

Respondents. 

Contract— Repudiation by one party — Remedies of 
other party — Long delay — Implied abandonment of 
contract. 

If one paity to a contract repudiates it, the other 
party may treat the repudiation as inoperative, and 
at the end of the period of the contract, treat the 
other party as responsible for all the consequences of 
non-performance, thereby keeping the contract alive, 
or, on the other hand, he may treat the repudiation 
as a wrongful putting an end to the contract, and 
may at once bring his action as on a breach of it. A 
promisee cannot, however, both sue upon the breach 
and also keep the contract open, [p 334, col. 1 ] 

Frost V, Knight, (1872) 7 Ex. Ill; 41 L. J. Ex. 78; 26 
L T. 77; 20 W. R 471, followed. 

Where one party to a contract by acts and conduct 
evinces an intention no longer to be bound by it, the 
other party will be justified in regarding himself as 
having been emancipated [p. 334, col. 2.] 

A party cannot repudiate a contract, wait a long 
time and then suddenly insist upon its performance, 
long delay coupled with repudiation will amount to 
conduct giving rise to an implication of abandonment 
of the contract [ibid ] 

Pearl Mill Co. v. Ivy Tannery Co., (1919) 1 K. B. 
78, 88 L. J. K. B, 134; 120 L. T. 28; 24 Com.' Gas. 169, 
relied on. 

Second appeal against a decree of the 
Court of the Subordinate Judge, Ohittor, 
in A. S. No. 282 of 1921, (A 8. No. 138 of 
1921, on the file of the District Court, 
Ohittor), preferred against that of the 
Court of the District Munaif, Sholinghurf 
in 0. S. No. 55 of 1920. 
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Mr. n, V, Atlanta Krishnier, for tke Ap- 
pellants. 

Mr. S. Jagadisa Iyer, for the Respond- 
ents. 

JUDGMENT.— This is a second ap- 
peal from the decree in A. 8. No. 282 of 
1921, on the file of the Subordinate Judge 
of Chittor, preferred against the decree in 
0. 8. No. 55 of 1920, on the file of the Court 
of the District Munsif of Sholinghur. Both 
the lower Courts have dismissed their suit 
and plaintiffs appeal. 

A Chetti firm contracted with a Mudali 
firm to supply the Mudali firm with twenty- 
five bales of yarn: Exs. A and A-1. On 
24th October 1918, the Mudali firm wrote 
Ex. II cancelling the contract because the 
supply had been irregular. The Chetti 
firm not accepting this cancellation gave 
notice -of suit and in due course filed 0. 
8. No. 27 of 1919 in the Court of the Dis- 
trict Munsif of Chittor. The matter was 
referred to arbitratwn and apparently settl- 
ed by award, but the award is not in 
evidence. Then on 9th December 1919, 
the Mudali firm wrote Ex. D to the Chettis 
that under the previous contract they were 
still bound to supply them with 11^ bales, 
and if these were not supplied within two 
days, they would file a suit. Hence the 
present suit brought by the Mudali firm, 
the plaintiffs and appellants. 

The point taken in this appeal is that 
the contract was never cancelled and the 
appellants rely for this position upon 
Frost V. Knight (1). There it is laid 
down at page 112*, that if one party to 
a contract repudiates it, the promisee 
may treat the repudiation as inoperative, 
and at the end of the period of the contract, 
treat the other party as responsible for all 
the consequences of non-performance, there- 
by keeping the contract alive, or, on the 
other hand, he may treat the repudiation 
as a wrongful putting an end to the con- 
tract, and may at once bring his action as 
on a breach of it. The Chetti firm evi- 
dently adopted the latter alternative when 
it brought 0. 8. No. 27 of 1919. But rely- 
ing upon a passage in the plaint of that 
suit, the appellants would have it that the 
Chettis availed themselves of both alterna- 
tives. They sued upon the breach of the 
contract, and in the same breath kept it 
open, because in para. 11 of their plaint 

(1) (1872) 7 Ex. Ill; 41 L. J. Ex. 78; 26 L. T. 77; 20 
W. R. 471. 

'■♦yag# of (1872) 7 Ex.— 
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there is a statement that they were still 
entitled to deliver the rest of the bales. 
The short answer to this is that they had 
no right to make any such reservation. 
Frost Y. Knight (1), is recognised authority 
prescribing the remedies open to a promisee 
and he cannot both sue upon the breach and 
also keep the contract open. 

The appellants then proceed to argue' 
that, if so much must be conceded, the 
Chetti firm closed the first portion of the 
contract, but re-opened a new contract 
by their 11th para. This plea can have 
no force unless the Mudali firm can show 
its acceptance of this fresh tender, and so 
far from accepting it, that firm in its written 
statement utterly repudiated the 11th para, 
as false (Ex. Ill, para. II). Therefore, 
there was no fresh contract between the 
parties. 

Apart from contesting this plea of the 
plaintiffs, the respondents have a good case 
as set forth in para. 8 of their written 
statement by way of waiver and estoppel. 
A party cannot repudiate a contract, wait 
a year, and then suddenly insist upon its 
performance. The question turns upon 
whether his conduct gives rise to an impli- 
cation of abandonment [c/. Pearl Mill 
Co. V. Ivy Tannery Co. (2).] Delay coupled 
with repudiation does give rise to such an 
implication. “ Where one party by acts 
and conduct evinces an intention no longer 
to be bound by the contract, the other 
party will be justified in regarding himself 
to be emancipated:” Halsbury's Laws of 
England, Vol. VII, para. 865. 

For the above reasons the appeal is 
dismissed with costs. 

V. N. V. Appeal dismissed. 

N. H. 

(2) (1919) 1 K. 13. 78; 88 L, J. K. B. 134; 120 L. T. 
28; 24 Com. Cas. 169. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT, 

Appeal from Appellate Deoreb No. 109-B 
OP 1924. 

April 14 1925. 

Present: — Mr. Kotval, A. J. 0. 
SAKHARAM and another — Defendants 
—Appellants 
versus 

8HBORAM — Plaintiff — Respondent. 

Berar Land, Revenue Code, 1896, s. ilO-^ale to c<s 
occupant and stranger~Pre-tmption, 
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Where a oo-oooupant in a surrey number sells his 
share in the survey number to a co-occupaut and a 
stranger, the sale cannot be described as being one in 
favour of a co-oocupant and s 210 of the berar Land 
Ke venue Code has no application to such a case. ^ 
Appeal against a decree of the Additional 
District Judge, Amraoti, dated the 22nd of 
February 1924, reversing that of the Second 
Class Subordinate Judge, Morsi, dated the 
24th of October 1923, 

Mr. D. T. Mangalmoortij for the Appel- 

lants. ^ ^ j ^ 

Mr. W, R. Puranik, for the Respondent. 
JUDGMENT,— The plaintiff is a co- 
occupant of survey No. 1. Bhojaji and 
Sitaram, the owners of Pot-hissa 2 in 
the same survey number sold their share to 
defendants Nos. 1 and 2 on the 2nd May 
1922, without giving notice to the plaintiff. 
Plaintiff, therefore, claims to pre-empt Pot- 

hissa No 2. , , . -i* 

The defendants admit that the plaintiff 
is a CO occupant in survey No. 1. They 
plead that defendant No. 2 has acquired 
no interest by the purchase, his name 
having been nominally inserted in the sale- 
deed, and that defendant No. 1 having a 
share in Pot-hissa No. 6 which his father 
acquired on the 10th April 1916, by pur- 
chase, the plaintiff cannot claim pre-emp- 
tion under s. 210, Berar Land Revenue 
Code, 

The finding of the lower Appellate Court 
is that the purchase was solely for the 
benefit of defendant No. 2 and that be 
was not a purchaser merely in name. No 
reason has been shown why the finding 
should not be upheld. 

On the above finding there is no room 
for the application of s. 210 since defend- 
ant No 2, the real purchaser, is not a co- 
occupant in the survey number. 

Assuming that both the defendants are 
purchasers and defendant No. 1 is a co- 
occupant, still s. 210 will not apply, for the 
transfer is not to a person already a co- 
occupant, but to a body consisting of a co- 
occupant and a stranger which cannot be 
called a co-occupant. 

There is no question here under s. 2U9 of 
priority in pre-emption, because defendant 
No, 1 does not claim pre emption against 

defendant No. 2. . . j mi 

The appeal fails and ie dismissed with 

costs. , , 

25^ Appeal disTViisscd* 
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ALLAHABAD HIGH COURT. 

First Civil Appeal No. 60 op 1922. 

June 10, 1924, 

Present: — Mr. J uatice Sulaiman 
and Mr. Justice Kanhaiya Lai. 
Chaudhri KHAZAN SINGE and 
ANOTHER— Plaintiffs— Appellants 
versus 

Chaudhri UMRAO SINGH and others 
— Defendants- Respondents. 

Custom — Pre-emption — Village Badnauli^ Tahsil 
Hapur, Meerut District. 

A custom of pre-emption exists in village Badnauli, 
Tahsil Hapiir, Meerut District, [p. 338, col. 1.] 

First appeal from a decree of the Sub- 
ordinate Judge, Meerut. 

Messrs. Nehal Chand and Harendra 
Krishna Mukerji, for the Appellants. 

Messrs. Nehal Chand Vaish and Surendra 
Nath Gupta, for the Respondents. 

JUDGMENT. — This is a plaintiffs’ 
appeal arising out of a suit for pre-emption. 
The defendants Nos. 1 and 2 by a sale- 
deed, dated the 15th of July 1920, transfer- 
red their shares in village Badnauli in 
Tahsil Hapur, District Meerut, in favour 
of two sets of defendants. Half of the pro- 
perty was transferred to defendants Nos. 3 
to 7 and the other half to defendants Nos. 8 
to 12. There is a clear specification of this 
in the sale-deed. The plaintiffs alleged 
in the plaint that under a custom of pre- 
emption existing in the village they were 
entitled to pre-empt as against the defend- 
ants who were strangers to the mahaL 
As to the sale consideration it was alleged 
that out of the sum shown before the Sub- 
Registrar a sum of Rs. 2,000 was actually 
returned afterwards and was a fictitious 
item. It was further asserted that the pro- 
perty sold covered standing sugar-cane crop 
of the value of Rs. 1,500 which had since 
been appropriated by the vendees. 

The defendants vendees denied the exist- 
ence of any custom of pre-emption and 
also asserted that the sale consideration 
mentioned in the sale-deed was true. 

We may note that a considerable por- 
tion of the sale consideration mentioned in 
the sale-deed was left in the hands of the 
vendees for payment to certain specified 
creditors. 

The learned Subordinate Judge has held 
that the evidence produced by the plaintiff® 
is insufficient to establish that a custom of 
pre-emption existed in this village. On 
this finding the suit has been dismissed in 
toto. He has, however, gone on to record 
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findings on the other issues which arose in 
the case and has come to the conclusion 
that it is not established by the plaintiffs 
that a sum of Rs. :j, 000 was returned by 
the vendors after registration. He has also 
come to the conclusion that the value of 
sugar-cane crop was only Rs. 1,000 and not 
Rs. 1,500 and, therefore, Rs. 1,000 would have 
to be deducted from the sale consideration. 
There was also an allegation by the plaint- 
iffs that the defendants vendees had cut 
away certain trees of wild growth worth 
Rs. 150, but this was not substantiated by 
any evidence. 

The plaintiffs have come up in appeal 
before us and two main points arise for con- 
sideration, (1) The existence or non-exist- 
ence of the alleged custom of pre-emption 
and (2) the amount of sale consideration. 

In support of the alleged custom of pre- 
emption the plaintiffs relied on the wajib- 
uUarz of lb70 prepared by Mr. Nasir Ali, a 
Settlement Deputy Collector. They also 
relied on two suits for pre-emption institut- 
ed in 1886 and in 1892 respectively. The 
defendants, on the other hand, produced 
what purports to be a wajib-ul-arz prepared 
by Mr. Mohar Singh another Settlement 
Deputy Collector, and of which the learned 
Subordinate Judge says the year is 186U. 
The document which is produced, however, 
bears no such date. The defendants also 
produced a rubkar of 1836 drawn up by 
Sir Henry Elliot and the dastur dehi pre- 
pared by Mr. Gillan for 1303 Fasli. The 
last two documents do not contain any men- 
tion of the right of pre-emption. 

The learned Subordinate Judge has 
made a great point against the plaintiffs by 
pointing out that there are some variations 
in the entries regarding the right of pre- 
emption as contained in the wajib-uUarzes 
prepared by Mr. Mohar Singh and Mr. 
Nasir Ali respectively. It is necessary for 
us to consider as to the exact nature of the 
wajiFuVarz prepared by Mr. Mohar Singh, 
In this document, it is shown that the entire 
village had been settled with Girwar Singh, 
lambardar, from the year 1242 Fasli to the 
year 1262 Fusli (corresponding to 1835- 
1855 A. D.). It goes on to say that subse- 
quently as sanctioned by the Board of Reve- 
nue the term of theSettlement was extended 
by a further period of 10 years and the 
aforesaid revenue was maintained.. It is 
clear, therefore, that the Settlement which 
was made by Sir Henry Elliot in 1835 con- 
tinued^till 1865. The wajib-ul-arz prepared 
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by Mr. Mohar Singh is said to have been 
prepared in the year 1860. A reference to the 
Gazetteer of the District of Meerut shows 
that after theSettlement of Sir Henry Elliot 
the next regular Settlement was made by 
Mr. Forbes and Mr. Porter between the 
years 1865 and 1870. It is quite clear that 
there was no Settlement, in the strict sense 
of the word, in the year 1860. It is, there- 
fore, impossible to regard the wajib-uharz 
prepared by Mr. Mohar Singh as the final 
Record of Rights prepared at the Settlement. 
There are no materials on the record to 
show when the Settlement which was coin- 
pleted in 1870 actually commenced. It is 
possible that some preliminary operations 
may have deen started in 1860 in course of 
which the wajib-uUarz drawn up by Mr. 
Mohar Singh might have been prepared. 
The clause containing the verification is not 
filed and it is difficult to say whether that 
wajib-ul-arz represents a final record of a 
custom or contract enforceable in the village. 
It is possible that the wajiFul-arz of 1870 
may be the revised and corrected record. 

In this view of the nature of the docu- 
ment it cannot be seriously urged that the 
presumption arising from the entry in the 
wajiFul-arz of 1870 which was admittedly 
a Settlement period, has been negatived by 
a different entry contained in Mr. Mohar 
Singh's document. 

The defendants have also produced a 
rubkar issued by Sir Henry (then Mr. 
Henry) Elliot, dated the 25th of February 
1856, which contains no reference to any 
right of pre-emption. That, however, is not 
the complete wajib-ul-avz. The defendants 
further relied on the absence of any entry 
of a right of pre-emption in the dastur dehi 
prepared by Mr. Gillan in the subsequent 
Settlement. As to this we may point out 
that Mr. Gillan's Settlement was completed 
in the year 1901 and the settlement of Tahiil 
Hapur came into effect in 1898 (vide page 
132 of the Gazetteer). On the 19th of No- 
vember, 1897, however, a fresh set of Settle- 
ment Rules had been issued by the Board of 
Revenue under which directions were given 
to Settlement Officers to make certain 
entries in the Record of Rights. A com- 
parison of the directions then issued with 
the previous directions makes it clear that 
no specific authority was given to Settle- 
rnent Officers to make an entry of custom 
like pre-emption, prevailing in the village 
other than those covered by certain speci** 
fied clauses. Accordingly under the ne'Vf 
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yules no entry was ordinarily to be made 
by the Settlement Offioers as regards a 
custom of pre-emption and it is on this ac- 
count that in wajib-uUarzes prepared sub- 
sequent to 1897 there is.no mention of any 
such rights either way. The omission, there- 
fore is not BO conclusive. 

We are, therefore, left with the entry in 
the wajib-uUarz of the year 1870, which 
was of the second regular Settlement, and 
which contains a clear recital of a right of 
pre-emption. Paragraph 17 states that if any 
share-holder wishes to sell his share he can 
do so first to his bhai hakiki (Own brothers), 
then to qaribi (near) and then to share- 
holders in the thok. If the share-holders 
in the thok refuse to purchase it the vendor 
is at liberty to transfer it to any share-holder 
of the village. Then follows a clause regard- 
ing the settlement of price by arbitration 
in case of a dispute. This entry raises a 
prima facie presumption of the existence 
of a custom of pre-emption. This wajib- 
ul arz was prepared at the time when the 
Board's Circular No. 24 of 1868 had come 
into effect, under which the Settlement 
Officers were expressly authorised to make 
entries as regards customs prevailing in the 
village. We are, therefore, entitled to pre- 
sume that this entry is a record of custom. 
There is nothing in the previous or sub- 
sequent history of the village which 
necessarily negatives the existence of such 
a custom. All that is shown is that the 
village was settled with Girwar Singh, 
lamhardar. There may have been many 
other co-sharers besides Girwar Singh and 
in any case he may have represented a 
joint Hindu family. There is, therefore, no 
ground for holding that during this period 
the entire village was owned by a single 
proprietor. As to the circumstances that 
various other proprietors became co-sharers 
between 1860 and 1870 wemay point out that 
the Gazetteer at page 130 mentions that in 
Hapur old proprietors were replaced to the 
extent of 20 per cent, mainly by money- 
lenders, that no less than 69 estates were con- 
fiscated owing to the action of proprietors 
during the Mutiny, and of these 49 were sold 
by auction and 16 were given^away in reward 
while 4 were held for a time under the direct 
inanagement. Therefore, it might well 
h^ve been that some of these strangers be- 
came co-sharers by purchases at auction. 

The learned Subordinate Judge has been 
Influenced by two main points The first 
that the preamble of the wajib-ul-arz in- 
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dicates that it was a record of an agreement. 
The inference is not quite correct because 
all wajib-ul-arzes are in stereotyped forms 
and contain similar preambles: vide Re- 
turaji Dubain v. Pahalwan Bhagat (1). They 
are primarily records of engagements of 
co-sharers with the Government for pay- 
ment of Government revenue. The second 
circumstance relied on is a supposed varia- 
tion between the wajib'Ul-arzes of 1860 and 
1870. As to this we have already stated 
that the wajib-ul-arz of 1860 cannot be 
regarded as a complete and final record of 
any regular Settlement. In any case the 
variation does not make the two wajib-ul- 
arzes necessarily contradictory. In the 
wajib‘Ul-arz of Mr. Mohar Singh the right 
of pre emption was given first to the true 
brother, then to a near brother, but not 
specifically to a co-sharer. It is, however, 
to be noted that in that year there might 
have been no other co-sharers but the three 
brothers Baldeo Singh, Jagdish Singh and 
Gurdayal Singh, sons of Girwar Singh> 
whose names are entered in the opening 
portion of the wajib-ul-arz. This circum- 
stance might explain the omission of a re- 
ference to CO sharers. The other discre- 
pancy relied upon is that under the first 
wajib-ularzB. right weLS given in the case 
of transfer by mortgages as well as sales, 
whereas in the wajib ul-arz of 1870 the right 
was confined to sales and it was expressly 
stated that there was no right of pre-emp- 
tion as regards mortgages. We may say 
that even if a custom of pre-emption as 
regards mortgages had existed in 1860 there 
wa3 nothing to prevent the co-sharers in 1870 
from abrogating that part of the custom* 

The plaintiffs relied on two pre-emption 
suits in order to show that claims of pre- 
emption had been asserted. In 1386 a suit 
was instituted for pre-emption and in para. 
3 of the plaint it was expressly alleged that 
according to the terms of the wajib-ul-arz 
and the custom of the village the plaintiffs 
were entitled to claim pre-emption. In the 
written statement which was filed the 
substantial plea taken was that the plaint- 
iffs were not proprietors at all and there 
was no express denial of the existence 
of a custom of pre-emption. This suit 
is said to have been ultimately with- 
drawn and is, therefore, not of very great 
importance. The second suit was instituted 
in the year 1892 where the plaintiff merely 
I Iria* ho had a right of pre-emption, 
i;. i v;.is 33 A. 196; 7 A. L. J. 1040. ' 
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not expressly mentioning that there was a 
custom under which this right existed. 
That suit also w^as ultimately dismissed on 
the ground that the plaintiff was not the 
absolute proprietor by virtue of which she 
was claiming pre emption. As the Settle- 
ment of 1870 was then in force no conclusive 
inference can be drawn from this litigation 
also- Having regard, however, to the entry 
in the wa^ibAil-arz of 1870 which, in our 
opinion, stands unrebutted, we must hold 
that the custom of pre-emption exists in tlr's 
village. 

As regards the sale consideration, the 
finding of the learned Subordinate Judge 
that there is no satisfactory evidence that 
Rs. 2,000 w^ere returned after registration, 
cannot be seriously challenged. We are 
satisfied that that finding must be accepted. 

The learned Vakil for the plaintiffs has 
not challenged the finding that theie is no 
satisfactory evidence to prove that dhak 
and other kind of timber worth Rs. 150 had 
been removed by the defendants vendees. 
Theiefore this finding must also stand. 

On behalf of the defendants there is no 
cross-objection with regard to the finding 
that out of the sale consideration, sugar- 
cane crops worth Rs. 1,000 had been appro- 
priated by the vendees. So this finding of the 
learned Subordinate Judge also must stand. 

There is, however, some dispute between 
the parlies as to the exact amount which 
has been paid by the vendees to the credit- 
ors named iu the sale-deed, for whom money 
had been lelt in the hands of the vendees. 
The vendees are entitled to claim from th^ 
plaintiffs pre-emptors only that much of the 
amount which they have actually paid to 
the vendors or to the prior creditors named 
in the deed. If there is any sum still 
left in their hands for payment the 
plaintiffs will make this payment as they 
have stepped into the shoes of the vendees. 

We, accordingly, allow this appeal and 
setting aside the decree of the Court below, 
decree the plaintiffs’ claim for pre-emption 
subject to the payment of Rs. 21,000 to be 
deposited in the Court below within two 
months from this date. Out of this sum 
Es. 1,000 wdll be paid to the vendees, and 
out of the balance of Rs. 20,000 the vendees 
will be entitled to get as much as they have 
actually paid to the prior creditors mention- 
ed in the sale- deed. The balance will be 
paid to the creditors themselves directly. 
In case of default of payment by the plaint- 
jiffs within the time specified the suit shall 
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stand dismissed with costs in all Courts. 
Ill case of payment within the time allowed 
the plaintiffs wdll get their costs in both 
the Courts. The fees in this Court will in- 
clude fees on the higher scale, 

z. K. Appeal dismissed. 


PATNA HIGH COURT. 

MibCELiANEOUb Judicial Case No. 53 
OF 1923. 

December 2, 1924. 

Present : — Sir Dawson Miller, Kt., 

Chief Justice, and Mr. Justice Foster, 

MAHARAJ DHIRAJ of DARBHANPA 
—Appellant 
versus 

The COMMISSIONER of INCOME 

TAX— Respondent. 

Bengal Regvlation {XXVII of 17 9S) — Permanent 
Seitlement- Income /rom jaJkar, hat and ghafrlaggi, 
whether taken mto account— Incornc, whether liable to 
assessment to income-tax — Darhhanga Raj. 

The Permanent Settlement left to the zemindar the 
ground rents of land, shops, etc., in all the then ex- 
isting hats except such, if any, as were .specifically 
exc hided and if more hats are now shown to exist 
than appear in the Settlement papers it must be pre- 
sumed, in the absence of evidence to the contrary, that 
they have sprung up since the Settlement. If they 
existed at the time of Settlement they were left under 
the general regulations to the zemindar in the absence 
of any sxiecihc exclusion The onus is not on the 
assessee to prove inclusion but upon the Crown to 
prove exclusion, [p. 341, col. 1 ] 

The Permanent Settlement Regulations apply as 
much to subsequently settled lands as to lands settled 
in 1793. Lp* 341, col 2.j 

Where a ghat has been settled with a zemindar, the 
latter has the right to collect mooring dues as well 
as tolls or ferry dues, hhid.] 

The income derived from jalkar, hat and ghatlaggi 
was included in the assets of the Darbhanga Raj 
when the jama was assessed at the time of the 
Permanent Settlement, and such income is, therefore, 
not liable to be assessed to income-tax. [p. 340, col. l.j 

Messrs. K. F. Jayaswal and M. Prasad, 
for the Appellant. 

The Government Advocate, for the Ee- 
spondent. 

JUDGMENT. 

Miller, C. J. — This matter cam. before 
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the Court in January last upon a refer- 
ence* by the Income Tax Commissioner for 
determination of certain questions of law, 
one of which was whether income derived 
from jalkar^ hat and ghatlaggi was liable to 
income-tax. The decision of the Court on 
that occasion was that if these items were 
included in the assets when the jama was 
assessed at the time of the Permanent 
Settlement the Income Tax Act was not 
sufficiently specific to indicate that it was 
the intention of the Legislature to vary the 
bargain made at the time of the Permanent 
Settlement and that income from such 
sources was not chargeable to income-tax. 
As there was some doubt, however, whe- 
ther jalkar, hat and ghatlaggi rights had 
been taken into account as part of the assets 
of the assessee'a in assessing the 

jama at the time of the Settlement the case 
was remitted to the Income Tax Commis- 
sioner to determine the question of fact 
whether the jalkar, hat and ghatlaggi rights 
in respect of which the exemption was 
claimed did form a part of the assets taken 
into consideration in settling the jama at 
the date of the settlement with predecessors 
in title of the assessee. 

The Commissioner of Income Tax has 
considered the question submitted to him 
and has made a report containing his find- 
ings. These findings, however, have been 
qualified incertain respects and the assessee 
now challenges the qualifications upon 
various grounds. With regard to the 
jalkar or fishery rights no serious question 
arises. The Commissioner finds that jalkar 
was included in the assets of the Permanent 
Settlement and points out that in the rules 
for the resumption of sayer passed in 1790 
which are referred to in Regulation XXVII 
of 1793 the rights of phalkar, bankar and 
jalkar^ were exempted from the resump- 
tion and remained vested in the land- 
holders. He has submitted an opinion, 
however, at ihe end of his report that under 
Art. 2 of Regulation I of 1793 it was only 
the jama assessed upon the lands which 
was fixed for ever and that there was no 
undertaking not to enhance the assessment 
upon incorporeal rights, whether or no, the 
assets of such rights were included in the 
Permanent Settlement. In offering this 

*See Maharaj Dhiraj of Darhhanga v. Commissioner 
of Income Tax, 78 lad. Cas. 783, 2 Pat. L. R. 25 Cr.; 
am) Pat. 69; 3 Pat. 470; 5 P. L. T. 459; (1924) A. I 
R. (Pat.) 474, 


opinion the Commissioner appears to me to 
be tiavelling outside his province. Tbia 
question was determined by the Court on 
the previous occasion and after considera-. 
tion of the Regulation relating to the 
subject. 

With regard to hat or markets his general 
finding is that in so far as hais or guvjes 
are concerned the general Regulations leave 
the zemindar the right to take ground rents 
and if the assessee is now being taxed only 
in respect of ground rents it is not neces- 
sary to consider his claims based on speci*^ 
fic documents. There can be no doubt 
from a perusal of Regulation XXVII of 
1793 that in resuming the sayer the Govern- 
ment did not intend to divest the land- 
holders of collections made by them as 
consideration for the use of grounds, shops 
or other buildings belonging to them and 
that ground rents whether in markets or 
in other parts of the zemindari were the 
exclusive property of the zemindar. The 
Regulation states *Tn the adoption of the 
above arrangenimits. the Governor- Qeneral- 
in-Council had no intention to divest the, 
land-holders of any collection they had 
made, under the denomination of sayer 
not in reality a duty but a consideration 
for the use of grounds, shops, or other 
buildings belonging to them. As, however^ 
the rent of warehouses (golah) and shops 
(dokans) had in general been received by 
the officers employed to collect the gunje^, 
hat, and bazar duties, and had frequently 
been let in farm with them, and as the rent 
paid for orchards, pasture ground and 
fisheries had been sometimes included in the 
sayer under the denominations of phulkar, 
bankar, and jalkar, the Governor General 
in-Council thought it necessary to declare 
expressly, that it was by no means his inten- 
tion to include in the resumption of the sayer 
then ordered, the monthly or annual rents 
paid for grounds, or buildings erected 
thereon, of whatever description or the 
phulkar bankar, and jalkar, such rents 
being properly the private right of the 
proprietors, and in no respect a tax or duty, 
on commodities, the exclusive right of 
Government." The exemptions claimed in 
respect of hats in the present case, are, 
claimed as income derived from ground 
rents of the land or house in the hats. The 
Commissioner, however, is apparently not 
satisfied that the rent so received by the 
assessee did not include some illegal ex- 
actions in the nature of internal duties 
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tolls which were reserved by the Permstn- 
fent Settlement as the exclusive property of 
Government. He says “It is common 
knowledge that wherever bazai' dues are 
realised not only ground rent ie collected 
but also other duties, which may be levied 
Cither on every person who brings goods 
into the bazar or from both purchaser 
and seller in every transaction or in other 
Ways. No doubt, the zemindar who lets out 
a bazar in thicca does not himself collect 
internal duties but 1 think it is safe to say 
that the thiecadar invariably does. In so 
far as this question is one of fact no evi- 
dence whatever has been offered that the 
zemindars receipts for bazar settlement 
are really ground rents. If they are not 
ground rents the assessee has to prove that 
these internal duties were included in the 
assets of the Permanent Settlement. In my 
opinion he has failed to do this/’ Whether 
by this finding the learned Commissioner 
intends to exclude from exemption' the 
whole of the income derived from hats or 
only a portion thereof is by no means 
clear, but in his summary of his findings 
at the end of his report it would appear 
that he intended to find that the ground 
tent of the gunjes or markets specifically 
mentioned in the Schedule prepared at the 
time of the settlement were included in 
the assets although it would seem that 
his view is that such ground rents as 
Were not specifically mentioned were not 
included. Nor does he arrive at any 
definite findings as to how much of the 
exemptions claimed may be justified as 
ground rents or how much he regards 
as payment in respect of internal duties. 
It seems to me, however, that the Com- 
missiner is not entitled to deprive, the 
assessee of his right to exemption of income 
received by him as ground rent payable 
by the lessee for the land and houses in 
the markets. It is quite clear from the 
Regulation that these ground rents were in- 
bluded in the assets as the property of the 
iemindar at the time of settlement and the 
mere fact that the lessee may in some 
instances abuse his rights and enforce 
illegal exactions from those using the 
markets, is not itself any ground for dep- 
riving the zemindar of his legal rights. 
The rents from markets are, 1 think, just 
as much mal rents as the rent from agricul* 
tural or any other species of land. The 
exemptions are claimed as being ground 
rMtsfrom markets, ferries and fisheries 


and it the Commissioner is not satisfied 
that the income received is in fact ground 
rent he has ample power to call upon the 
assessee to produce his books or other docu- 
ments relating, to the collections and to 
enforce the attendance of witnesses to give 
evidence upon a question about which he 
has any doubt (seess. 22 (4) and 37 to 39 
of the Income Tax Act, 1922). The Com- 
missioner may if he thinks fit, investigate 
further into the matter by calling for the 
production of evidence or documents to 
show the exact nature of the collections 
made under the head of ground rents for 
which exemption is claimed but he is not 
entitled on mere suspicion to assume 
that that which was received in the name 
of ground rent is not in fact that which it 
purports to be. It does not appear that 
the assesee has been called on to produce 
his collection papers or his contracts with 
the thiccadars which would show the nature 
of the income derived from the sources 
named. 

The next question which arises on these 
findings is that the Commissioner Would 
apparently exclude from exemption the 
ground rents in respect of all existing hats 
except those specifically mentioned in the 
settlement papers as then existing. It is 
hot contended that the ground rents of 
markets which cAme into existence sub- 
sequently to the Permanent Settlement 
would not be part of the zemindar's assets, 
but the Commissioner points out that in the 
settlement documents relating to the 
different parganas of the assessees’ zemin- 
dari only a few hats or gunjesskve specifi- 
cally mentioned and argues from this that 
there may have been others then existing, 
and still subsisting about which nothing 
is said and which were, therefore, not in- 
cluded. It is probably correct to say that 
there are hats now existing within the 
Darbhanga Raj about which no specific 
mention is found in the settlement papers, 
but Regulation XXVI I of 1793 is so clear 
and emphatic in stating that such rents 
were to be retained by the proprietors 
that it cannot reasonably be presumed 
that any markets then existing were intend- 
ed to be excluded without specific men- 
tion of the fact in the settlement papers. 
I do not think that any inference can be 
drawn that any markets now existing in 
fact existed at the time of the Permanent 
Settlement although they were not men- 
tioned in the settlement papers. 
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natural and only proper inference appears 
to me to be the exact opposite, for we find 
in the rules for the resumption of sayer 
passed on the 17th June 1790 and set out 
in Regulation XXVII of 1793 the following 
Article: — 

“2nd, no monthly or annual payments 
now made or which may be hereafter made 
for the use of the land or houses, shops or 
other buildings £erected thereon, being 
clearly of the nature of rents and not duties 
or taxes, are to be understood to be within 
this prohibition but all such rents are to 
be enjoyed by the proprietors entitled there- 
to as heretofore." 

The irresistible inference, therefore, is 
that the settlement left to the zemindar the 
ground rents of land, shops, etc., in all the 
then existing hats except such, if any, as 
were specifically excluded and if more hats 
are now shown to exist than appear in the 
settlement papers it must be presumed, in 
the absence of evidence to the contrary, 
that they have sprung up since the settle- 
ment. If they existed at the time of settle- 
ment they were left under the general 
Regulations to the zemindar in the absence 
of any specific e-sclusion. The onus is not 
on the assesses to prove inclusion but upon 
the Crown to prove exclusion. 

The learned Commissioner appears also 
to have had some doubt as to the proper 
rendering in idiomatic English of the 
word "sewa" where it appears in the appli- 
cation of the assessee’s ancestor for settle- 
ment of Pargana Hati a part of the Dar- 
bhanga Raj. According to his view the 
proper translation of the word was “ with 
the exception of.” If this be accepted as 
accurate he thought that the application 
excluded settlement of gunjes or markets 
although he states he had been shown a dic- 
tionary dated 1802 prepared under the orders 
of the East India Company which says that 
the word may also mean “in addition to.” 
The truth is that the meaning of this word 
appears to depend upon the context in which 
it is found and it may be in many cases 
rendered into English either by the words 
“in addition to” or by the words “apart 
from.” A simple example may be given 
where either rendering would be accurate 
in English. The sentence" apart from this 
house 1 have many others" might equally 
well be expressed by saying, “in addition to 
this house I have manyothers." The matter, 
however, is not one of much importance as 
it is clear from the settlement papers that 


ground rents for markets as distinguished 
from tolls or other internal duties inconneo- 
tion therewith were included in the sche- 
dule of the assets settled with the zemindar. 
In fact the Commissioner states, “I agree 
that the gunjes mentioned in the schedule 
must apparently be included.” 

With regard to Pargana Haveli Kharag* 
pur which was settled for 20 years in 1844 
and permanently settled in 1866 the Com- 
missioner has pointed out that although the 
markets were included in the settlement, 
the Income Tax Act of 1860, was then in 
force and he states, “It is clear that non- 
agricultural income of this pargana must 
have been assessed or at least assessable to 
income-tax under the Act of 1860 and there 
is nothing in the rubakar of 1866 to indicate 
that such income would in future be ex- 
empted from income-tax”. With respect to 
the Commissioner the exemption is claimed 
under the Permanent Settlement Regula- 
tions which apply as much to subsequently 
settled lands as to lands settled in 1793. 
Moreover this question is one which was 
disposed of by this Court at the previous 
hearing and it is not open to the Commis- 
sioner to re-open that decision. 

With regard to ghatlaggi it is agreed that 
the ghats were settled with the assessee's 
ancestors. The Commissioner takes the 
view, however, that settlement of ghats ordi- 
narily means the right to collect tolls or 
ferry dues and not the right to mooring 
dues. In my opinion this is giving much 
too narrow a construction to the rights in- 
cident to the settlement of ghats. The pro- 
prietor is just as much “entitled to be” paid 
for the use of the ghats for purposes of moor- 
ing as he is to take dues from those using 
the ghats for other purposes. 

The case must be remanded to the Com- 
missioner of Income Tax to be dealt with 
according to our ruling upon the questions 
dealt with in this judgment. He is at 
liberty, however, if he should think fit, to 
call for further evidence as to the exact 
nature of the exemptions claimed by the 
assesses under the head of ground rents for 
hats. 

It is necessary to deal with the costs of the 
hearing originally as well as the hearing 
after remand. We think that the peti- 
tioner, having substantially succeeded both 
in the original petition- upon the case stated 
and in the application to us after remand, 
is entitled to his costs and we assess the 
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hearing fee in respect of both the applica- 
tions together at a sum of Rs. 500. 

Poster, J.- I concur. 

z. K, Case remanded. 


MADRAS HIGH COURT. 

Appeal Suit No. 182 op 1921. 

March 24, 1925. 

Present.’— Justice Sir Charles Gordon 
Spencer, Kt., and Mr. Justice Ramesam. 
VENKU SHETTITHI and others— 
Plaintiffs— 'Appellants 
versus 

T. RAMACHANDRAYYA and others 
— Defendants — Respondents, 

Limitation Act {IX of 1908), Sch. 7, Art ISIf, scope 
of— Transfer by mortgagee Suit for redemption— 
Honest belief of transferee— Limitation. 

^ In every case where Art 131 of Sch I to the Limita- 
tion Act 18 set up as a defence by a transferee from a 
mort^a^fee, it is 'mateiial to see what interest tlio 
mortgagee purported to transfer, and where both the 
seller and purchaser honestly believed that the entire 
interest of an owner was being transferred, the Article 
is clearly applicable, [p 345, cols 1 2 J 

—The omission in Art 134 of Sch. I to the 
Limitation Acts of 1877 and lf)08 of the ivords ‘in good 
faith’ which appeared in the corresponding article of 
the Limitation Acts of I ><59 and 1871 now render it 
unnecessary fora transfiree from the mortgagee to 
prove that he acted in go jd faith before he can jiioad 
limitation [p 343, col 1 ] 

Per Ramesam, J . — The possible cases that may 
arise in the case of a transfer by a mortgagee are 
four : — 

(1) Where the transfer on its face purports to bo an 
assignment of the mortgagee’s interest only, to such 
a case Art 134 of Sch I to the Limitation Act can 
never apply, 'ji 344, col 1.) 

(2) Where the transfer purported to be a sale-deed 
but as a matter of fact only an assignment of the 
mortgagee’s interest was all that was bargained for, to 
such a case also Art 131 does not apply, [ibid.] 

(3) Where the deed of transfer is a sale-deed and 
what was bargained by the transferee is also an 
absolute sale, {hough he knew that the transferor had 
only a mortgagee’s interest, in such a case though 
under the Limitation Acts of 1859 and 1871, Art. 134 
may not apply, under the Acts of 1877 and 1908 it does 
apply, [ibid.] 

(4) Where the transfer is in the form of a sale-deed 
and the transferee bargained for an absolute interest 
and acted bona fide throughout, to such a case there 
is no doubt that Art. 134 will always ajiply. [ibid.] 

Svhbaiya Pandaram v Muhamad Mustapha Mara- 
ca//ar, 74 Ind. (has 492; 47 M 751, 21 A. L. J. 730; 
(1923) A. I K. (P C ) 175; 45 M. L J 588; 25 Bom L. 
R. 1275; 18 L W. 903; (P‘>24) M. W N 65; 28 C. W. 
N- 493; 2 Pat. L R. 104; 33 M. L. T. 285; 40 0. L. J. 
'80; 501. A. 295 (P. 0.), Kannusami Thonjirayan r. 
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Muthusami Pillai, 38 Ind. Oas. 194; (1917) M. W. N. 
5; 5 L. W i . ' ■■ ■ ’ 

45 Ind. 0.' M W S ' V I". V. ' '■ 

7 L. W. 482, 23 M. L. T. 291, relied on. 

[Case-law considered.] 

Appeal against a decree of the Court 
of the Subordinate Judge, South Kanara, 
in 0. S. No. 21 of 1919. 

Mr. C. V, Anantakrishna lyer^ for the 
Appellants. 

Mr. jB. Sitarama Rao, for the Respond- 
ents. 

JUDGMENT. 

Ramesam, J.— This appeal arises out 
of a suit for redemption of a mortgage. 
The plaintiffs’ predecessors-in- title, namely, 
Parameswari Hengsuand others mortgaged 
such of the properties as are comprised 
in Sch. A and the properties in Sch. A-1 
to one Manjinatha Naicker by Ex. T, dated 
the 12th January 1872 for Rs. 14,000. The 
mortgagee conveyed the properties in Sch, 
A by Ex. II, dated the 16th July 1878 to 
one Venkappa, the ancestor of th6 defen- 
dants and the defendants obtained them 
for their share at a family partition. The 
mortgagors assigned the equity of redemp- 
tion in the ■ * 1 properties by Ex. B, 

dated the Km iDcpiember 1906 to one 
Boobashetti from whom it devolved on the 
plaintiffs under the Alhasantana Law. 
We aie not now concerned with the pro- 
perties in Sch. A-1 as to which the interest 
of the mortgagee also has come to the 
plaintiffs’ hands by various transactions. 
The Subordinate Judge dismissed the suit. 
In appeal, the claim for the properties 
in Sch. A 2 has not been pressed and no 
reference need be made to them and we 
are only concerned with the properties in 
Sch A Two points have been argued by 
the learned Vakil for the appellants. 

(ly Whether Ex. I is a mortgage by con- 
ditional sale or a sale with an agreement 
for re-purchase? 

(2) Assuming it is a mortgage, whether 
the suit is barred by limitation under Art. 
134 of the Limitation Act? 

In the view I take of the second question, 

I think it is unnecessary to discuss the first. 
For the purposes of discussion I will as- 
sume in favour of the appellant that Ex. I 
ought to be construed only as a mortgage 
by conditional sale. The question now is 
whether the properties having been sold 
by Ex. II, Art. 134 of the Limitation Act 
does not apply, 

Mr. Anantakrishna Iyer the learned 
Vakil fox the appellants contends that 
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Art. 134 of the Limitation Act can only 
apply where the transferee from the mort- 
gagee took the properties in the belief that 
the transferor was absolutely entitled to 
them. That this was the law under the 
corresponding articles of the Acts of 1859 
and 1871 admits of no doubt: see Radha- 
nath Doss y. Gisborne and Co. (1 ). But the 
words “in good faith” which appeared in 
that Article have been omitted in the Acts 
of 1877 and 1908. The question is 
whether it can be contended that under 
the Acts of 1877 and 1908 the knowledge on 
the part of the purchaser of the true nature 
of the interest of the transferor prevents 
the application of Art. 134. Mr. Ananta- 
krishna Iyer relied on Singaram Chettiar 
V. Kalayanasundaram Pillai (2). Though 
the remarks at page 748* of that decision 
are somewhat in favour of the appellant, 
the point was not actually decided in that 
case The next decision relied on by him 
is Tholasinga Mudali v. Nagalinga Chatty 
(3) where the obiter dictum in Singaram 
Chettiar v. Kalayanasundaram Piltai (2) 
was ^ followed by Sadasiva Iyer, J., and 
Napier, J. The next case relied on by him 
is the decision in Muthaya Slietti v. Kan- 
thappa Shetti (4). In that case, it is ob- 
served: — 

“If the transferee bargained for and be- 
lieved he is bargaining only for the interest 
of the mortgagee, he cannot acquire title as 
the absolute owner ot the property. After 
all, Art. 134 is only a branch of the law of 
prescription and the question to be deter- 
mined would be, what it is that the pur- 
chaser prescribed for. The fact that he 
knew that his vendor had only a mortgage© 
right would not be conclusive on this ques- 
tion. The real test would be, did he ask 
for and obtain an absolute right in the 
property and believe himself that he was 
having an absolute interest in it? In Pandu 
V. Vithu (5) that is the test that was sug- 
gested”. I do not see how these remarks 
of Seshagiri Iyer, J., help the appellant. 
If the transferee purported to purchase the 
absolute interest even though he knew that 

(1) 14 M. I. A. 1; 15 W R. P. 0 24; 6B. L R. 530; 
2 8uth. P. 0. J. 397; 2 Sar. P. 0. J. 633, 20 E. R. 
687. 

(2) 26 Ind. Cas. 1; (1914) M. W. N: 735; 1 L. W. 
687. 

(3) 32 Ind. Gas. 265; (1916) 1 M. W. N. 28; 3 L. W. 

(4) 45 Lid. Gas. 975; (1918) M. W. N. 334; 34 M. L. 
J. 431; 7 L. W. 482; 23 M. L. T. 291. 

<5) 19 B. 145; 10 Ind. Dec (n. s.) 05. 

tag© oljim) M. W. ^.-[Ed.] 


the transferor had only the interest of a 
mortgagee, the Article would still apply 
according to this view Bakewell, J., added 
that “If the title adduced by the vendor 
and the deed of transfer to the purchaser 
are consistent with an intention to transfer 
an absolute interest, the burden will lie 
upon the plaintiff to show that the circum- 
stances of the transfer negative such an 
intention”. He made no reference to the 
case of Singaram Chetti v. Kalayanasun- 
daram Pillai (2) unlike Seshagiri Iyer, J. 
The finding shows that the deed of mort- 
gage in that case was styled a sale- deed 
though construed by the High Court as a 
mortgage by conditional sale. The period 
for redemption fixed in it had expired and 
it was said that the vendee would naturally 
suppose that he was purchasing an absolute 
title. The finding accordingly was that 
the transferor intended to transfer an ab- 
solute interest and that the intention of 
the parties was that there should l)e an 
absolute transfer of title of property. The 
finding was accepted by the High Court 
and the second appeal was dismissed. I 
do not think that this case really supports 
the appellants. 

Mr. Sitarama Rao for the respondent re- 
lied on the case of Kannusami Thonjirayan 
V. Muthusami Pillai (6) in which my learned 
brother took part He pointed out that the 
decision in Veerabadra Tevan v. Veerappa 
Tevan (7) was really a case of an assign- 
ment of the mortgagee's interest. He also 
referred to Prasanna Venkatachella Reddiar 
V. Collector of TricJi in /i) >! g (8) which was 
a case of a transferee from a trustee. He 
agreed with the decision in Pandu v. Vithu 
(5) and differed from Chamier,J.’s opinion in 
Ghasi Ram v Kishna (9) and held that the 
purchaser need not prove that he purchased 
in good faith that is without constructive 
notice of the restricted nature of the vend- 
or's title In Baluswami Aiyer v, Venkita- 
swamy Naicker (10), it was held in the 
case of a transferee from a trustee that 
knowledge of the limited nature of the 
transferor's title will not disentitle the 
transferee from taking advantage of Art. 134 
of the Limitation Act. In the case of trusts 
this is the view also adopted in Subbaiya 
Pandaram v. Muhamad Mustapha Maraca- 

6) 38 Ind. Caa. 194; (1917; M. W. N. 5; 5 L. W. 250. 

7) 15 Ind. Cas 609. 

(8) 33 Ind. Cas 45; 38 M. 1064. 

(9) 30 Ind. Cas. 564; U A. L. J. 877. 

UO) 40 Ind. Cas. 531; 32 M. L. J. 84; 40 M. 745, 
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yar (11) which was afterwards afiBrmed by 
the Privy Council in Suhbniya Pandaram 
V. Muhamad Mustapha Maraeayar (12). 
These decisions were referred to by the 
learned Judges who decided Muthayya 
Shetti V. Kanthappa Shetty (4) as consist- 
ent with their view. To sum up, the pos- 
sible cases that may arise in a matter of 
this sort are four: — 

1. Where the transfer on its face purports 
to be an assignment of the mortgagee’s 
interest only, into such a case Art. 134 can 
never apply. 

2. W’here the transfer purported to be a 
sale-deed but as a matter of fact only an 
assignment of the mortgagee’s interest was 
all that was bargained for, it may be con- 
ceded that in such a case also Art. 134 does 
not apply. And this is all that was decided 
in Muthayya Shetti v. Kanthappa Shetti (4). 

3. Where the deed of transfer is a sale- 
deed and what was bargained by the trans- 
feree is also an absolute sale though he 
hnew that the transferor has only a mort- 
gagee's interest, in such a case, though 
under the Acts of 1859 and 187 1, Art 134 may 
not apply, I think under the Acts of 1877 
and 1908 it applies. This is also the view 
taken by the Calcutta High Court in Ram 
Kanai Ghosh v. Raja Sri Sri Sri Hari 
Narayan Singh Deo Bahadur (13) which 
was also a case of a trustee. Seeing that 
the Privy Council have come to the same 
conclusion in Subbaiya Pandaram v. Mu- 
hamad Mustapha Maraeayar (12), I do not 
think any value can be attached to the 
dissent from the decision in Ram Kanai 
Ghosh V. Raja Sri Sri Sri Hari Narayan 
Singh Deo Bahadur (13)in Singaram Chetiiar 
V. Kalyanasundaram Pillai (2). 

4. Where the transfer is in the form of 
a sale-deed and the transferee bargained 
for an absolute interest and acted bona 
fide throughout, to such a case there is no 
doubt that Art. 134 will always apply. Only 
the third case is the one in respect of 
which there seems to be some difference of 
opinion. But it seems to me that the pre- 
ponderance of opinion in this High Court, 
in Bombay, in Calcutta and in the Privy 

(11) 40 Ind. Gas. 50; 32 M. L. J. 85; 21 M. L. T. 62; 
5L. W. 690. 

(12) 74 Ind. Cas. 492; 46 M 751; 21 A. L. J. 730; 
(1923) A. I R. (P. C.) 175; 45 M. L. J. 588; 25 Bora. L. 
R. 127.'); 18 L. W. 903; (1924) M. W. N, 65; 28 0. W.’N. 
493, 2 Pat. L. R. 104; 33 M. L. T. 285; 40 0- L. J. 20; 50 
I. A. 295 (P. C.). 

(13) 2 0.L.J.S46. 


Council is in favour of the view that Art. 
134 applies. In the present case, though 
we may now construe Ex. I to be a deed of 
mortgage, it is impossible to say that the 
purchaser under Ex 2 acted otherwise than 
bona fide. According to the terms of Ex. 1 
the debt was to be paid off after the 12th of 
January 1876 and before the 12lh of January 
1878 and in default of payment on the latter 
date, it was to operate as an absolute sale; 
under the law as it then stood, the mort- 
gagee might have honestly thought that he 
obtained an absolute title by the default of 
payment within the stipulated date and the 
transferee might have also similarly thought 
that the transferor had an absolute title. 
That both were acting perfectly bona fide 
is clear from the recitals in Ex. II. It must 
be remembered that the Transfer of Pro- 
perty Act had not been enacted in 1878. 
The Privy Council held in Pattabhiramier 
V. Vencatarow Naieken (14) that the prin- 
ciple that a mortgage is for ever redeem- 
able was not known to the ancient Jaw of 
India. It is true that in a later case Thumbu- 
swamy Moodelly v. Hossain Rowthen (15) 
their Lordships indicated a different rule 
in the case of mortgages after the year 
1858. But the parties to Ex, II might well 
have thought that in the case of mortgage 
documents between 1871 and 1875 the deci- 
sion in Pattabhiramier v. Vencatarow Naic- 
ken (14) applied. It is true that the Madras 
High Court repelled such a contention, but 
this was long after 1878. In the above re- 
marks I assumed that the parties to Ex. II 
knew that the proper construction of Ex. I 
is that it was a mortgage by conditional 
sale. But even this is extremely doubtful. 
Whatever view we may now take of Ex. I 
there is nothing to show that the parties 
to Ex. II did not honestly suppose it to be 
a deed of absolute sale which is what it 
purported to be. I think the present case 
is a case vyhere the transferee acted bona 
fide according to the strictest meaning of 
the term, and Art. 134 applied. There is 
nothing to show that he did not pay the 
full value, according to the prices that 
ruled in 1878. I think the appeal fails on 
this ground and ought to be dismissed 
with costs. 


Spencei*, J. — I agree. I am unable«to 
regard the omission of the words “in good 
(141 13 M. I. A. 860; 15 W. R P. 0. 35; 7 B L. R 
J36; 2 Suth. P 0. J. 410, 2 Sar. P. 0. J. 623; 20 E.r! 


(15) 1 M. 1; 2 I. A. 241; 3 Suth. P. 0. J. 198; 3- Sar 
F. 0. J. 531; 1 Ind. Dec. (».'«.) 1 (P. 0.). 
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faith" which appeared in the corresponding 
Articles of the Limitation Acta of 1859 and 
1871, as being without any significance, so 
as to throw the onus on a purchaser of the 
full interest from a mortgagee to prove that 
he acted in good faith before he can plead 
limitation. The same Art. l34 governs both 
properties conveyed in trust and properties 
mortgaged when they have been transferred 
afterwards for valuable consideration. In 
the case of trust property, the Privy Council 
has decided in Subbiaya Pandaram v. 
Muhamad MustaphaMaracayar (12) that a 
purchaser for valuable consideration with 
notice of the trust can under Art. 134 
plead 12 years’ adverse possession as a de- 
fence to a suit brought by the trustees. I 
see no reason to suppose that trustees were 
intended to be put in a worse position than 
mortgagors as regards recovery of alienated 
property. The only distinction between 
the positions of a purchaser from a mort- 
gagee and a purchaser from a trustee is that 
a mortgagee as such has the mortgagee’s 
interest which is assignable in the property, 
whereas a trustee as such has no transfer- 
able interest ^ This distinction is pointed 
out in Subbaiya Pandaram v. Muhamad 
Mustapha Marcayar (11), but nevertheless 
it was held in that case that a transferee of 
trust property need not prove good faith 
before taking advantage of Art. 134, and 
the decision was confirmed by the Privy 
Council in Subbaiya Pandaram V. Muham- 
mad Mustapha Maracayar (12). My judg- 
ment in Kannuswami Thonjirayan v. 
Muthusami Pillai (6) was quoted with 
approval in Muthaya Shetti v. Kanthappa 
Shetti (4), and we have not been shown any 
reason for doubting its correctness beyond a 
foot-noteat page 516 of Rustomji's Commen- 
tary on the Law of Limitation (3rd Edition). 
The view of the majority of the Full Bench 
which decided Mulla Vittil Seeti Kutti v. 
Kunhi Pathumma (16), that Art. 134 does 
not apply to cases where the transferee from 
a mortgigee does not get possession of the 
property will not help the appellants before 
us who are out of possession and ask for 
delivery of possession. In every case 
where Art. 134 is set up as a defence by a 
transferee from a mortgagee it is material 
to see what interest the mortgagee pur- 
, ported to transfer to him {vide Rego v. 
Ahhu ^ Seari (17) ; Muthaya Shetti v. 

(16) 43 Ind. Oas. 31; 40 M. 1040; 33 M. L. J. 320; 
(1917) M, W.iN. 609r22 M. L. T. 236; 6 L. W, 464. 

' (17) 7 lad. Deo. (n. b.) 463. 


Kanthappa Shetti (4), Veerahadra Thevan 
v. Veerappa Tevan (7) and Baluswami 
Aiyer v. Venkitaswamy Naicker (10). 
Exhibit II dated July 16th, 1878, purports to 
be an absolute sale of the properties in 
Sell. A. and not a mere assignment of 
a mortgage interest in them. 1 think that 
both seller and purchaser must have honest- 
ly believed that the entire interest of the 
owner was being transferred by this docu- 
ment, seeing that if Ex. I dated January 
12th, 1872, were to be treated as a sale with 
an option for re- purchase after five yeais 
and before six years, the date for re-purchaee 
had passed and the property had become 
vested entirely in the purchaser on January 
12th, 1878. The present suit was rightly 
held by the Subordinate Judge to be time- 
barred and the appeal must be dismissed 
with costs. 

v. N. V. , Appeal dismissed. 

N. H. 


ALLAHABAD HIGH COURT* 

First Civil Appeal No, 127 of 1923. 

May 8, 1924. 

Present;— Mr. Cecil Henry Walsh, Acting 

Chief Justice, and Mr. Justice Ryves. 

YA8IN BIBI AND OTijBRs— D efendants 
— Appellants 
versus 

Syed MUNAWAR HUSAIN-Plaintiff 
— Respondent. 

Registration Act (XVI of 2908), ss. 32^ SS—Pre^ 
sentation, what amounts to —Deed executed by 
pardanashin woman handed over to Sub-Registrar by 
husband, effect of. 

The presentation of a document for registration is a 
question of fact requiring no formality. 

The husband of a pardanashin lady went to a Sub- 
Registrar and handing over to the latter a deed exe- 
cuted by his wife requested him to go to his house 
and register the deed : 

Held, that the handing over of the deed to the Sub- 
Registrar by the husband did not amount to “presenta- 
tion'’ and did not preclude a subsequent presentation 
of the deed by the executant herself. 

First appeal from an order of the Dis- 
trict Judge, Gorakhpur, dated the 23rd of 
June 1923. 

Babu Piari Lai Banerji and Hafiz 
Mushtaq Ahmed, for the Appellants. 

Maulvi Muhammad Abdul Aziz, for the 
Respondent. 

JUDGMENT. — We are of opinion that 
no question of law arises in this appeal. In 
order to support the argument of the learned 
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Vakil on the point of law which he submit- 
ted to us, it is necessary for his case that 
presentation, should have been made at the 
office of the Sub-Registrar. Then the point 
would have arisen. If presentation had 
been made at the office of the Sub-Registrar, 
it would have followed that it had been 
made by somebody under a power-of-at- 
torney, which was not duly executed in 
accordance with the provisions of the Act. 
But the difficulty of considering that ques- 
tion of law in this particular case, is that 
the learned Judge has definitely held, that 
the act of the husband in going to the 
Sub-Registrar and handing over the deed, 
and asking him to go to the house of the 
'P'xrd.a.nasihin lady to have it registered, was 
not presentation. He has found as a fact 
that the presentation did not take place 
until the Sub-Registrar went to the house 
of the lady. It is admitted that if that is 
true, the decision of the learned District 
Judge is correct. As Lord Buckmaster, in 
the course of argument in the Privy Council 
in the case of Bharat Indu v. Hamid Ah 
Khan (1), (the material passage occurs on 
page 718)* says, “Presentation is a ques- 
tion of fact requiring no formality. The 
servant (and if we substitute the word 
‘ husband ’ instead of ‘ servant ’ in this 
case, the cases become similar) really wrong- 
ly handed over the document to the Regis- 
trar ; he should merely have told him to go 
to the house." Lord Phillimore, in the course 
of delivering their Lordships’ opinion, 
said that the handing over by Wazir Beg, 
that is the servant, was inoperative but not 
injurious to the subsequent presentation. 

8o the learned Judge had the support of 
the Privy Council for taking the view of 
the fact of presentation which he has done. 
In other words, he has found a fact which 
is binding upon us. There was evidence 
to entitle him to do so, and we cannot 
interfere. The appeal is dismissed with 

2 , K. Appeal dismissed. 


fli 58 Ind. Cas 386; 42 A. 487; 18 A. L. J. 717 
718 39 M. L. J. 41. (1920) M. W N. 413; 28 M L T. 
98’ 25 0 W. N 73; 22 Bom. L R. 1362; 47 I. A. 177, 13 

l’w 4: 2 U. P. L. R- (P- C ) D9 (P. 0.). 

♦Pago of 18 A. L. il. — [fJJ] 


LAHORE HIGH COURT. 

First Civil Appeal No. 1138 op 1923. 

December i7, 1923. 

Present: — Mr. Justice Abdul Raoof and 
Mr. Justice Moti Sagar. 

JIWA RAM— Plaintiff— Appellant 
versus 

JHANDA SINGH-Defendant— 
Respondent 

Evidence Act (I of 187^)^ 8. 102, Ulus (h)— Mortgage 
suit '-Consideration, receipt of — Burden of proof — 
Consideration, inadequacy of, effect of. 

Where a mortgagor admits the execution of the 
mortgage-deed, it lies upon him to prove that the con- 
sideration mentioned in the deed had not been received 
by him in full The mere fact that he had been 
recklessly borrowing money would not absolve him 
from discharging the burden that lies upon him. 
[p. 347, col. 2 J 

An equity can be founded upon gross inadequacy of 
consideration only when the inadequacy is such as to 
involve the conclusion that the party either did not 
understand what he was about or was the victim of 
some imposition, [p 3 18, col. 1 ] 

First appeal from a decree of the Senior 
Subordinate Judge, Lahore. 

Lala Badri Das, R. B., and Lala Tirath 
Ram, for the Appellant. 

Mr. M. S. Bhagaty for the Respondent. 

JUDGMENT.—This was a suit for 
sale upon a mortgage. The mortgage was 
executed by Jhanda Singh on the 28th of 
July 1915 securing an advance of Rs. 4, GOO 
bearing interest at the rate of Rs. 2 per 
cent, per mensem in favour of Jiwa Ram, 
the plaintilf. The detail of the considera- 
tion stated in the mortgage deed is as 
follows : — 

(а) Rs. 2,200, in cash, and 

(б) Rs. 1,800 in currency-notes. 

The deed was signed by the mortgagor 
and attested by witnesses. On the same 
date the mortgagor executed a receipt 
I. ’ L’ „■ the payment of Rs. 4,000 as 
The mortgagor in his own 
hand put down the detail of the considera- 
tion money in the receipt and signed it. 
The period fixed for re-payment was six 
months. The property mortgaged consisted 
of a two storyed house together with shops 
situated in the Lahore city, Gumti Bazar. 
The suit was instituted on the 28th of May 
1918 claiming Rs. 4,000 principal and 
Rs. 2,720 interest for two years and ten 
months from the 28th July 1915 to the 
28th of May 1918 at the rate of Rs. 2 per 
cent, per mensem, the total claim being 
put to Rs. 6,720. The suit was resisted by 
the defendant on the plea that full con- 
sideration for the mortgage had not been 
received and that only Rs. 2,000 had been 
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paid and an oral promise had been made 
either to confine the claim to Rs. 2,000 only 
or to pay the balance to the mortgagor 
whenever required by him. It was also 
pleaded that the rate of interest agreed 
upon was Q-annas per cent, per mensem as 
stated in the mortgage-deed. The mort- 
gagor having refused to get the deed re- 
gistered the mortgagee applied under s. 36 
of the Indian Registration Act for the com- 
pulsory registration of the document. The 
Sub-Registrar having refused to register 
the deed an appeal was preferred against 
his order and the Registrar ordered its re- 
gistration. On these pleas two issues were 
framed by the Trial Court, namely. 

(1) Did the plaintiff advance Rs. 4,000 to 
the defendant on the 28th of July 1915? 

(2) Did the defendant agree to pay 
interest at Rs. 2 per cent, per mensem? 

The burden of proof was laid by the 
learned Senior Subordinate Judge upon the 
plaintiff To discharge this burden the 
plaintiff called the two marginal witnesses 
Raghpat Rai *(P. W. No. 1) and Ram Chand 
(P, W. No. 2). The scribe having died 
could not be produced in Court. The 
plaintiff also produced his roznamcha bahi 
and further supported the claim by his own 
evidence by going into the witness-box. 
Evidence was produced on behalf of the 
defendant to prove that his property was 
released by the Court of Wards on the 1st 
of July 1915. On the 24th of July he mort- 
gaged this very house to one Ramun Mai 
for Rs. 4,000 and only four days after this 
he executed the mortgage in suit in lieu of 
Rs. 4,000. On the 14th of October lsl5 he 
mortgaged certain property to one Lakhu 
Mai for Rs. 6,000. The evidence disclosed 
that between the year 1914-15 the defend- 
ant incurred liability to the extent of 
Rs. 80,000, The defendant tried to prove that 
he was an inexperienced and impecunious 
youngman and that he had fallen into the 
clutches of a ring of money-lenders of 
Lahore. On those facts the defendant asked 
the Court to relieve him of the consequences 
of his extravagance and inexperience. The 
Court accepted this contention, scrutinised 
the evidence given by the plaintiff strictly 
and came to the conclusion that the plaint- 
iff had failed to prove that Rs. 4,000 hacf 
been paid to the defendant aa consideration 
for the mortgage. The defendant having 
acknowledged the payment of Rs. 2,000 the 
Court granted a decree for that amount with 
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interest at the rate of Rs, 2 per cent, per 
mensem. 

Against this decision the present appeal 
has been preferred by the plaintiff. The 
defendant also has filed a cross appeal 
questioning the decision of the Court below 
as to interest. 

Mr. Badri Das for the plaintiff-appellant 
has contended that, having regard to the fact 
that the execution of the deed was admitted, 
it lay upon the defendant to prove that the 
consideration mentioned in it had not been 
received in full. He questioned the decision 
of the Court below relating to the onus pro- 
bandi and contended that the mere fact that 
the defendant had been recklessly borrow- 
ing money w^ould not absolve him of the 
burden that lay upon him. He relied on Illus- 
tration (6) appended to s. 102 of the Indian 
Evidence Act and cited the ruling report- 
ed as Fateh Ali Shah v. Miran Bakhsh (1). 
The facts of the reported case and the 
decision thereon are fully summarised in 
the head-note and it may be usefully quoted 
here. 

‘Tn a suit by plaintiff to recover from 
defendant No. 1 and his wife a sum of 
Rs. 10,000 principal and Rs. 2,400 interest on 
a promissory note purporting to be execut- 
ed by both defendants on the 29th Novem- 
ber 1895, payable six months after date, 
defendant No. 1 while admitting execution, 
pleaded that after he had attained majority 
his extravagance had necessitated his estate 
being again put under the Court of Wards; 
that after the time the debt was contracted 
he was living on a small monthly allow- 
ance of Rs. 160 which was inadequate for 
his wants; that he cast about for a loan; 
and that plaintiff, ^ whom he described as 
an astute lawyer’s clerk, caught him in 
his meshes and got him to execute the note 
for a grossly inadequate consideration. It 
was, therefore, urged on his behalf that the 
doctrine of the English Court of Chancery 
in the case of expectant heirs and neces- 
sitous persons should be applied, and a 
decree passed merely for what he had actual- 
ly received, with reasonable interest there- 
on. It appeared that defendant No. 1 w^as 
a well grown and mature man of about 
thirty, who had already succeeded to a 
large estate, and that, though addicted to 
extravagance and debauchery he was not 
a person of weak mental capacity, or in 
any state of mental or bodily distress, or 

(1) 60 P. R. 1895, 
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such necessity as made him incapable of 
weighing the consequences of the trans- 
action into which he was entering with the 
plaintiff with whom he had had no previous 
dealings. 

“Held, that under the above circumstances 
defendant No. 1 could not be placed in the 
category of those incapable of protecting 
themselves, and that the case must, there- 
fore, be treated as an ordinary case of debtor 
and creditor, the onus of proof of all the 
disputed facts being, on the pleadings, upon 
defendant No. 1. 

“Held, further, that there is an equity 
founded upon the gross inadequacy ofcon- 
sideration, but it can only be when the 
inadequacy is such as to involve the conclu- 
sion that the party either did not under- 
stand what he was about or was the victim 
of some imposition." 

The facts and the pleadings in the 
present case are peculiarly similar to those 
in the reported case and every word of the 
decision applies with equal force to the 
defendant in the case. Weave, therefore, 
clearly of opinion that the burden was 
wrongly placed upon the plaintiff. 

Thd evidence produced by the defendant 
to prove his allegation is wholly unreliable 
and inadequate and has rightly been so 
characterised by the Court below. Mr. M. 
8 Bhagat the learned Counsel for the de- 
fendant, did not rely upon the statement of 
the witnesses produced on behalf of the 
defendant and admitted the correctness of 
the criticism made by the learned Judge 
of the Court below. Wo ourselves have 
carefully examined the evidence and we 
entirely agree with the learned Judge of the 
Court below in holding that it is unreli- 
able and utterly useless. The defendant 
himself made contradictory statement as to 
the circumstances relating to the transac- 
tion. His statement for very good reasons 
was discarded by the Court below and we 
ourselves feel unable to attach any import- 
ance to it. The defendant has utterly failed 
to establish that the whole consideration 
for the mortgage had not been received by 
him. 

We accordingly accept the appeal with 
costs and modifying the decree of the Court 
below grant a decree for Rs. 4,l00, the 
principal money, together with interest at 
the rate of Rs. 2 per cent, per mensem up to 
the date fixed and thereafter on the aggre- 
gate amount at the rate of Rs. 6 percent, 
per annum, The office will prepare a pre- 


liminary decree for sale in accordance with 
the Form No. 4 given in Appendix D of the 
C. P. C. 

The defendant’s appeal has neither been 
seriously pressed nor do we find any force in 
it. We accordingly dismiss it ^ith costs, 
z. K. Appeal accepted. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1594 of 1922. 
July 8, 1924. 

Present .•—Mr. Justice Daniels and 
Mr. Justice Neave, 

MAHADEO PRASAD— Defendant— 
Appellant 
versvs 

ANANDI LAL and others— Plaintiffs — 
Responiienth. 

Transfer of Property Act (IV of 1882), ss fO, 100 — 
Charge created by decree — Enforcement against trans- 
feree for vulue without notice. 

The general rule is that where the owner of pro- 
perty creates successive rights by different transactions 
entered into at different times, tlie rights will, in the 
absence of special circumstances, tate effect in order 
of priority. The rule laid down in s 40 of the Trans- 
fer of Property Act that a right arising out of contract 
and not amounting to an interest or an easement, 
cannot be enforced against a transferee for value with- 
out notice has no application to an obligation creating 
n charge upon property, [p. 319, col 2; p. 350, col. 1 j 

A charge created by a decree is enforceable against 
a transferee for value without notice. [p. 350, col 1 ] 

Second appeal from a decree of the Dis- 
trict Judge, Allahabad, confirming that of 
the Munsif, Allahabad (West). 

Mr. M. L. Agarwala, for the Appellant. 

Dr. Kailas Nath Katju and Pandit S. S, 
Sastry, for the Respondents. 

JUDGMENT.-— The question of law 
which is raised in this appeal is whether a 
charge vhich does not amount to a mort- 
gage can be enforced against a tiansferee 
for value without notice of the charge. The 
Court below, relying on the decision in 
Maina v. Bachchi (1) has held that it can. 
The appellant contests this proposition. The 
plaintiff-respondent supports it, but in ad- 
dition contends that on the finding of fact 
of the Court below the question does not 
really arise. He relies also on the fact that 
the appellant’s title was acquired at execu- 
tion sale and not by private conveyance. 

The property in dispute consists of a half 
share in three houses Nos. 29, 4.5 and 66 
situated in the city of Allahabad. The 
plaintiff, Anandi Lai,- was at the institution 

(1) 28 A. 653; 3 A. L. J, 551; A. W. N, (1906) 165, 
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of the suit the holder of a decree for 
Ks. 70i-y-0 against the first defendant, Sham 
Lai, and seeks to enforce his decree by the 
sale of these houses. The houses originally 
belonged to the plaintiff and his cousin, 
Kalyan Ohand, in equal shares. One Sheo 
Nath obtained a decree against Kalyan 
Chand and attached his half share in the 
houses before judgment on 5th February 
ly lb. The suit was finally decreed on i3th 
J une 191b on the basis of a compromise 
which provided that the amount decreed in 
favour of Sheo Nath should constitute a 
charge on the property already under attach- 
ment, As an additional precaution the 
decree was registered. The rights of the 
decree-holder were purchased by the plaint- 
iff, Anandi Lai, who proceeded to put the 
decree in execution. The houses were put 
up to sale and purchased by one Badri 
Prasad, but the sale was set aside on the 
application of Sham Lai, and the plaintiff 
has in consequence brought the present 
suit to establish his right to have the half 
share in the houses attached and sold under 
his decree. 

The claim of the appellant arises out of 
proceedings taken by Bulaki another credit- 
or of Kalyan Ohand, who brought a suit, 
No. 189 of 1918, against the latter and ob- 
tained a decree on 30th April 1918, Before 
judgment Bulaki got an injunction, on 21st 
January, 1918, from the Small Cause Court 
restraining the judgment-debtor from trans- 
ferring the property. It is said by the 
learned District Judge that the issue of 
this injunction was w/tra rires, and it has 
not been relied on in argument, in this 
Court. In execution of this decree, Kalyan 
Chand's interest in the houses was attached 
and brought to sale and was ultimately 
purchased by Sham Lai on 22nd March 
1919. Sham Lai got possession of the pro- 
perty on 27th March 1920. He subsequent- 
ly sold his rights to the appellant, Mahadeo 
Prasad. The latter was added as a defend- 
ant after the institution of the suit. The 
question for decision is whether Sham Lai’s 
purchase was or was not subject to the 
charge created by the decree of 13th J une, 
1918, in Sheo Nath’s case, the bpefit of 
which has now passed to the plaintiff. 

According to the definition in s 3 of the 
Transfer of Property Act, a person is said 
to have notice of a fact, not only when he 
actually knows it but when he could have 
been aware of it but for wilful abstention 
from auoh inquiry or eearoh as he ought to 
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have made. Now in this case the purchaser, 
Sham Lai, knew that a previous suit 
had been filed against Kalyan Chand, for 
he had actually been summoned as a 
witness in that suit. He was summon- 
ed for the very day on which the com- 
promise decree was passed. As he pro- 
fesses not to know whether he attended 
the Court or not (a fact which he could not 
possibly have forgotten), the probability is 
that he really was there. In any case he 
knew enough to make it incumbent on him 
to ascertain, before buying the property, 
what had happened in the previous suit and 
whether the creditor having got his decree 
had taken any steps against the property, 
which would affect the title of a subsequent 
purchaser. This is substantially what the 
District Judge finds, though he has put 
his finding in the somewhat indefinite form 
that the facts “strongly suggest” that Sham 
Lai knew more about the proceedings in 
the former case than he is now prepared 
to admit. The learned Judge further points 
out that the decree-holder, by registering 
his decree, had done everything possible to 
give notice to any one who might contemp- 
late buying the decree. On the findings of 
the District Judge it must be held that 
there was sufficient to put the original 
defendant, Sham Lai, on enquiry, and that, 
if he had made any enquiry, he could not 
have failed to learn the true state of the 
case. He must, therefore, be held to have 
had notice of the plaintiff s charge within 
the meaning of the definition in s. 3 of the 
Act. 

This really concludes the case. But 
we may say that we are not disposed to 
differ from Sir Henry Richards' view, in 
Maina v. Bachchi (i), that the position of a 
charge-holder, under the Transfer of Pro- 
perty Act, is stronger than that of a person 
holding a merely equitable charge under 
English Law, and that though there may 
be cases in which a mere equitable claim 
will not be enforced against bona fide 
transferees for value without notice, yet 

“It is much too broad a proposition to 
state that in all cases where by act of 
parties or operation of law, immoveable 
property of one parson is made security for 
payment of money to another and the trans- 
action does not amount to a mortgage, the 
security will not be enforced even against 
such transferees.” 

The general rule is that where the owner 
of property creates successive rights by 
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different transactions entered into at 
different times, the rights will, in the 
absence of special circumstances, take 
effect in order of priority. On the other 
hand, s. 40 of the Transfer of Property Act 
lays down that a right arising out of con- 
tract and not amounting to an interest or an 
easement, cannot be enforced against a trans- 
feree for value without notice. In this case 
the right was not a merely contractual right 
but an obligation embodied in a decree. It 
is also to be remembered that Sham Lai 
was an execution purchaser who bought the 
interest of the judgment-debtor as it stood 
on the date of the decree. There are two 
Calcutta judgments, Royzuddi Sheik v. Kali 
Nath Mooktrjee, (2) and Akhoy Kumar 
Baverjee v. Corporation of Calcutta (3), both 
delivered by Mr. Justice Mookerjee, w^hich 
lay down in general terms that a charge 
cannot be enforced against a transferee for 
value without notice. But in neither of 
these cases did the decision actually turn 
on this question. In the earlier case the 
document relied on as creating a charge 
was held to be invalid and in the later 
case the later transferee was found to have 
had notice of the charge. For the reasons 
given, we dismiss the appeal with costs 
including in this Court fees on the higher 
scale. 

z. K. Appeal dismissed. 

(2) 33 0 985; 4 0. L. J. 219. 

(3) 27 Ind. Cas. 261; 42 0. 625; 19 0. W. N,37; 21 
C. L. J. 177. 


PATNA HIGH COURT. 

Miscbllaneous Civil Appeal No. 58 

OP IQ?*! 

October 23, 1925. 

Present : — Justice Sir B. K. Mullick, Kt., 
and Mr. Justice Kulwant Sahay. 

BADRI SAHU and others— Decree- 
Holders— Appellants ' 

Pandit PEARE LAL MI8RA and 
OTHERS — J UDGMENT-DbbTORS — 

Respondents. 

Civil Procedure Code (Act V of 1008), 0. XXI, 
rr. 66 i 72— Execution of decree — Sale proclamaiiont 
valuation in — Decree-holder, whether bound to bid up 
to valuation 

There is no provision of law compelling the decree- 
holder to bid at an auction-sale up to an7 sum that 
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may be fixed by the Court. The valuation in. the sale 
prucltiinalioii is intended primarily for the protection 
of tlie jLidgineut-debtor anti for giving information to 
the bidders at the auction-sale It is in no sense in- 
tended to lie, an exact estimate of the value of the pro- 
perty and if in a sale properly published and conduct- 
ed the liighest bid, whether of the decree-holder or any 
other person, is some figure below the figure given in 
the sale proclamation, it is not competent to the Court 
to compel the decree-holder to bid higher than that 
highest bid. 

Appeal against an order of the Subordi- 
nate Judge, Muzafferpur, dated the 22nd 
December 1924, affirming that of the 
Munsif, Sitamarhi, dated the 14th August 
1924. 

Mr. Lalctihmi Narayan Singh^ for the Ap- 
pellants. 

JUDGMENT* 

Mullick, J. — No one appears to oppose 
this appeal. 

It appears that the decree-holder valued 
the property for the purposes of sale pro- 
clamation at Rs. 1,600. At the sale the 
decree-holder bid up to Rs. 600, but the 
Munsif declined to allow him to purchase 
the property unless he bid up to Rs; 1,300. 
As the decree-holder was unwilling to do 
so the sale was not held and the execution 
case was dismissed. The decree- holder 
then appealed and the Subordinate Judge, 
who heard the appeal agreed with the 
Munsif. 

The present second appeal is preferred by 
the decree-holder. 

There is no provision of law compelling 
the decree-holder to bid up to any sum 
that may be fixed by the Court. The valua- 
tion in the sale proclamation is intended 
primarily for the protection of the judg- 
ment-debtor and for giving information to 
the bidders at the auction sale. It is in 
no sense intended to be an exact estimate 
of the value of the property and if in a sale 
properly published and conducted the 
highest bid, whether of the decree-holder 
or any other person, is some figure below 
the figure given in the sale proclamation, 
it is not competent to the Court to compel 
the decree-holder to bid higher than that 
highest bid. 

The order of the Subordinate Judge will 
be set aside and the appeal will be decreed 
and the decree-holder’s bid of Rs. 600 must 
be accepted, 

Kulwant Sahay, J.~~I agree. 

z. K. Appeal allowed. 
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BOMBAY HIGH COURT. 

First Civil Appeal No 17 of i9i?3. 

August 19, 1925. 

Present: — Sir Norman Macleod, Kt., 

Chief Justice, and Mr. Justice Coyajee. 
HAJI REHEMTULLA HAJl 
TARMAHOMED — Plaintiff — 
Appellant 
versus 

The SECRETARY of STATE for 
INDIA — Dbfbn dan t — Respon dbnt. 

Income Tax Act (IT of 1886), s 80 — Declaration 
that assessment is ultra vires, suit for, maintainability 
of — Resident of Native State, whether liable to assess- 
ment on profits made outside British India, 

The provisions of s. 39 of the Income Tax Act of 
1886 do not operate to bar a suit lu whicli it is 
claimed that an assessment is ultra vires 

The profits of a business are earned where the actual 
excess over the expenditure incurred is earned. 

A resident of a Native State cannot be assessed to 
income-tax in British India on profits made in anotliei 
Native State, unless it can be proved that those profits 
arose or were received in British India. 

First appeal from the decision of the Dis- 
trict Judge, Broach, in Suit No. 1 of 1921. 

Mr. G. N, Thakor (with him Mr. M. K, 
Thakore), for the Appellant. 

Mr. *S. S, PatkaVy Government Pleader, for 
the Respondent. 

JUDGMENT.— The first plaintiff is the 
proprietor of the Firm of Haji Tar Mahomed 
Hasan. The second plaintiit is the mana- 
ger of the Broach shop of the firm. Plaint- 
iff No. 1 resides in the town of Upleta in 
Qondai State in Kathiawar. He has various 
shops in the British territory, and three 
shops in the Baroda State. The income of 
each shop is received direct from the shop 
by the plaintiff at Upleta. The Income Tax 
Collector of the Broach City assessed the 
income of the plaintiffs on the income which 
was earned or accrued within the British 
territory. He also sought to levy income-tax 
on the income earned by the shops in the 
Baroda State. Eventually the plaintiff had 
to file these three suits for a declaration 
that the Income Tax Officer could not levy a 
tax on the income of the shops of the firm 
of plaintiff No. 1 situate at Miyagam, Kar- 
wanand Badharpur in the Native State 
of Baroda. 

The first question is whether the plaintiff 
was not barred from bringing these suits by 
the provisions of s. 39 of the Indian Income 
Tax Act II of 18b6, which says that no suit 
shall lie in any Civil Court to set aside or 
modify any assessment under this Act. If 
the assessment is clearly ultra vires then we 
do not think that the provisions of that 
will apply. In this case the Income 


Tax Collector of Broach seeks to assess a 
resident of the Gondal State on the profits 
made in the Baroda State and unless he can 
piove that those profits arose, or were le- 
ceived, in British India, then clearly the 
assessment is ultra vires. 

It is not suggested that the profits veie 
received in Biitish India, but it is contended 
that the profits accrued or arose in British 
India The Judge held that i^the plaint- 
iff had proved that fact, but the argument 
upon which his conclusion is based is clear- 
ly fallacious. He says: — “For plaintiff it is 
contended that each branch is a separate 
entity, the branches in British India meiely 
puichase to order and get their commiesion 
on the market price and merely act as any 
other business would do. The decision is a 
different one, but I think this is a case in 
which the profits arise or accrue in British 
India indirectly for the profits arise from 
the growth of the crops, conversion into 
grain and purchase here though the ultimate 
profit is made in Baroda State.’' 

If we take an instance, which must con- 
stantly be happening, of the manager of a 
Baroda Branch of the plaintiff’s firm send- 
ing an order to his commission agent in 
Bombay for certain bales of cotton, or bags 
of wheat, and the cotton or wheat is sent to 
Baroda and sold there at a profit, it cannot 
possibly be said that the profit arose in 
British India because the goods may have 
come from Bombay or some other town in 
British India. It is quite clear that the 
profits are earned wheie the actual money is 
earned in excess of the expenditure incurred. 

That was decided in In re Aurangabad 
Mills Ltd, G) where the Court referred to 
the case ot Commissioner of Taxation v. 
Kirk (2). 

On the question w^here the ultimate pro- 
fits arose which would entitle the Income 
Tax Authority to levy a tax on profits, the 
Judge admits that the ultimate profits were 
made in the Baroda State. 

We think, therefore, that the profits arose 
in the Baroda State. The decrees in all the 
three suits will be reversed on the ground 
that income-tax was levied without autho- 
rization, and the appeal allowed with costs* 
Plaintiff will be entitled to refund of the 
money he has paid, except in F. ANo. 32^ 
where the refund will be limited to the 
amount claimed in the appeal, viz, Rs. 460. 

z. K. Appeal allowed. 

(1) G4 Iiid. Cas. 9; 45 B. 1286; 23 Bom. L. P. 570. 

(2) (1900) A. 0. 588; 69 h, J. P. 0. 87; 83 L, T. 4. 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 1413 op 1922. 

April 17, 1925. 

Present: — Mr. Justice Phillips. 
SINNANNA KONE and others — 
Defendants Nos. 3 and 6 to 12 — 
Appellants 
versus 

MUTHUPALANI CHETTI and another— 
Plaintiff and Defendant No. 1 — 
Respondents. 

Civil Proeedure Code (Act V of 1908), s. 1 1 — Res 
judicata — Decrees in connected suits — Appeal against 
only one decree — Decree not appealed from, whether 
res judicata — Appeal, maintainability of. 

Where two connected suits are tried and decided 
together on the same facts, but an appeal is filed 
against one decree only, the decree not appealed from 
does not operate as res judicata so as to bar the hear- 
ing the appeal. 

Panchanada Velan v. Vaithinatha Sastrial, 29 M. 
333; 16 M. L, J. 63, followed. 

Bommadevara Naganna Naidu Bahadur v. Ravi 
r-- : . . .■ 76 Ind. Cas. 594; 46 M. 895; (1923) M. 

W. N 5)1 L'l \.L. J. 726; (1923) A. L K (P. G.) 167; 
33 M. L. T. 262; 45 M L J. 657; 25 Bom. L. R. 1290; 
18 L. W. 913; 28 C. W. N. 568; 39 O. L, J. 312; 50 I A. 
301 (P. G.)t distinguished. 

Second \ appeal against a .decree of the 
Court of the Second Additional Subordinate 
Judge, Madura, in A. S, No. 93 of 1921, 
preferred against that of the Court of the 
Second Additional District Munsif, Madura, 
in O. S. No. 46 of 1919. 

Mr. T. L. Venkatarama lyer^ for the 
Appellants. 

Mr. K, V. Sesha Iyengar^ for the^Respon- 
dents^ 

JUDGMENT • — The appellants set up 
a peculiar custom in their community that 
widows and daughters were excluded by the 
reversioners of the last male member of a 
family and this custom has been found by 
the lower Appellate Court not have been 
proved. 

The finding is objected to on the ground 
that it is bad in law, but I have not been 
referred tq any statement in the judgment in 
which the law has been wrongly propound- 
ed and the arguments here have mainly 
been directed to showing that adequate weight 
has not been attached by the learned Sub- 
ordinate Judge to certain portions of the 
evidence. It is also contended that two im- 
portant statements made by the plaintiff’s 
witnesses have not been considered at all. 
The evidence of these witnesses has been 
dealt with by the Subordinate Judge and 
there is nothing so vital in these so-called 
admissions as to make it obligatory on the 
Subordinate Judge to deal with them in 
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greater detail. The whole of the evidence 
is oral although the custom is sard to be 
one which is in accordance with the law 
which prevailed before the present system 
of Hindu Law came into being and con- 
sequently must have been in existence for an 
incredibly long period, the Judge, therefore, 
rightly relies on the argument that not- 
withstanding this fact, there is no document- 
ary evidence to support the custom. Certain 
documents are alleged to be in existence 
which have not been produced and the appel- 
lants rely entirely on oral evidence. The Sub- 
ordinate Judge ixas found that to be totally 
inadequate and I see no reason to differ from 
his conclusion. An attempt is made to 
support the custom by a statement in the 
District Gazetteer where similar custom in 
this community is referred to, but the cus- 
tom there set out is not in accordance with 
the custom pleaded in this case and, there- 
fore, does not at all corroborate the existence 
of the custom pleaded. I see no reason for 
not accepting this finding of the Subordinate 
Judge and, therefore, confirm it. • 

A further point is argued, namely, that the 
question at issue in this appeal was res 
judicata because in a connected suit tried 
with this one and decided at the same time 
no appeal was preferred. This question 
has been expressly decided by a Full Bench 
of this Court in Panchanada Velan v. 
Vaithinatha Sastrial (l) and I am bound by 
that decision. It is argued that that deci- 
sion has been overruled by the Privy Council 
decision in Bommadevara Naganna Naidu 
Bahadur V, Ravi Venkatappayya (2). I have 
already considered this point in a previous 
case, Second Appeal No. 1643 of 192:^2?, where I 
came to the conclusion that Panchanada 
Velan Y, Vaithinatha Sastrial (1) was not 
expressly overruled and I am still of 
the same opinion. Applying Panchanada 
Velan v. Vaithinatha Sastrial (1) the Sub- 
ordinate Judge is right in hearing this 
appeal and deciding it on the merits. 

The second appeal is, therefore, dismissed 
with costs. 

v. N. V. 

N. H. Appeal dismissed, 

(1) 29 M, 333; 16 M. L. J. 63. 

(2) 76 Ind. Gas. 594; 46 M. 895; (1923) M. W. N.554t 
21 A. Li. j. 726; (1923) A L K. (P. 0.) 167; 33 M. L T. 
262; 45 M. L. J. 657; 25 Bom. L. R. 1290; 18 L. W. 
913; 28 0. W. N. 538; 39 0. L. J. 312; 50 1. A* 301 
(P, 0.). 
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ALLAHABAD HIGH COURT. 

First' Appeal from Order No. 200 of 1925. 

December 11, 1925. 

Present:-- Mr. Justice Walsh and 
Mr. Justice Kanhaiya Lai. 

Bahora SRI KISHEN and another 
—Defendants— Appellants 
versus 

Kumvar CHANDRA SEKHAR 
BAKSH SINGH and others— Plaintiffs — 
Rbsponde.nts. 

Pre-emption — Wajib-ul-arz embodying custom — 
Partition of village --Agreement to observe custom 
irrespective of partition — Agreement, whether binding — 
Fresh wajib-ul-arz, whether necessary 

Ordinarily where a partition of a village bas taken 
place, the joint ownerbhip is destroyed, and each 
makal becomes a separate unit for tlic purpose of 
regulating the lights of the eo-sharers forming the 
proprietary body of that mahal inter se. | 35‘1, col. 2 ] 

Where, however, the wajilrul-arz relating to the 
village recognises the existence of a custom of pre- 
emption amongst the co-sharers of the village, and 
when the village is divided by partition into different 
mahals, the co-sharers agree to the partition subject 
to the reservation that the custom will continue in 
force irrespective of that partition, and that a co> 
sharer of one mahal would be entitled to pre-empt in 
respect df pioperty situated in another mahal, the 
reservation operates as a condition precedent to the 
partition and is as much binding on the co-sharers, 
wlio are parties to the partition proceeding, as the 
partition itself It is not necessary that a fresh wapb- 
ul-ar^ should be prepared at the time of partition in 
respect of each mahal embodying such a custom. 
[ibid] 

Digambar Singh v. Ahmed Sayeed Khan, 28 Ind 
Cas 34; 37 A. 12^), 13 A h. J 235, Id C W. N 393, 17 

M. L T. 193, 2 L. W 303, 21 G L. J, 237; 28 M L.d. 
555, 17 Bom. L. R, 393, (1915) M W. N 581, 42 L A. 10 
(P. C.), referred to. 

First appeal from an order of the District 
Judge, Mainpuri, dated the 24th of March 
1925. 

Mr. N» Upadhiya, for the Appellants. 

JUDGMENT.— This appeal arises 9 ut 
of a suit for pre-emption, and the question 
for consideration is whether a custom of 
pre-emption recorded in the ivajib-ul-arz 
framed prior to the partition of the village 
can be enforced after the village has been 
partitioned by a co* sharer of one mahal in 
respect of property situate in another ma/ia/. 
The Court of first instance dismissed the 
claim, but the lower Appellate Court, rely- 
ing on the decision of their Lordships of 
the Privy Council in the case of Digambar 
Singh v. Ahmed Sayeed Khan (1), held that 
in the absence of a fresh wajib-ul-arz pre- 

(l) 28 Ind Cas. 34; 37 A, 129; 13 A. L, J 236; 19 
0. W. N. 393; 17 M. L. T. 193; 2 L. W. 303; 21 0, L. J. 
237; 28 M. L. J. 556; 17 Bora. L, R. 893; (1915) M. W, 

N, 581; 421. A. 10 (P. 0.). 
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pared at the time of partition, indicating 
a contrary intention, it cannot be presumed 
as a matter of law or principle that the 
custom of pre emption in force before par- 
tition was no longer to have effect or 
operation. It referred to the tarz taqsim 
prepared at the time of the partition, 
wherein it was stated as a matter of arrange- 
ment between the co-sharers, which the 
partition officer had accepted and the Col- 
lector had confirmed, that a co-sharer in a 
mahal will have a right of pre-emption in 
respect of the property of the other mahal 
despite the partition. Section 114 of the 
U. P. Land Revenue Act, III of 1901, pro- 
vides for the preparation of a tarz taqsim 
or partition proceeding determining the 
principles which shall govern the partition, 
detailing how the partition is to be made, 
and deciding all disputed questions that 
may have arisen in connection therewith. 
A partition is subsequently effected in a> 
cordanoe with tlie principles so laid down 
in the partition proceedings. If reservation 
is made in favour of a custom of the kind 
here in question, that reservation operates 
as a condition precedent to the partition 
and is as much binding on the co-sharers, 
who arc parties to the partition proceeding, 
as the partition itself. It is not necessary 
that a fresh wajib-ularz should be prepared 
at the time of partition in respect of each 
mahal, embodying such a custom. The 
waj ib-ub a 7'z relaiing to the village recognis- 
ed the existence of a custom of pre-emption 
amongst the co-sharers of the village, and 
when the village was divided by partition 
into different mahals, the co-sharers agreed 
to the jiartition subject to the reservation 
that the custom will continue in force irres- 
pective of that partition, and that a co- 
sharer of one mahal would be entitled to 
pre-empt in respect of property situated in 
another mahal. Ordinarily where a parti- 
tion has taken place, the joint ownership is 
destroyed, and each mahal becomes a 
separate unit for the purpose of regulating 
the rights of the co-sharers, forming the 
proprietary body of that mahal inter se. But 
in this particular case the partition was 
made subject to the reservation that so 
far as the custom of pre-emption was con- 
cerned, it was to continue in force irrespec- 
tive of the partition, or in other words, as 
if the interests of the co-sharers of the 
village in the different mahals had remained 
undisturbed. The defendant vendee is a 
stranger. The plaintiff pre-emptor id aco- 
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sharer in one of the mahals and as such he 
is entitled to preference as against the for- 
iner. There is no reason in these circum- 
stances for interfering with the decision of 
the lower Appellate Court. The appeal is 
dismissed under 0. XLI, r. 11, C. P. C. 

N. a. Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 793 of 1923. 
August 17, 1925. 

Present: — Mr. Justice Madhavan Nair. 

K. VBNKAT RliDDIAR& Co.— 
Petitionee 

V€<7'S7J S 

DESIKACHARIAR— Respondent. 

Interest Act (XXXI I of 1839), s 1— Interest — 
Absence of demand — General principles. 

In the absence of demand for interest, a plaintiff is 
not entitled to interest under the Interest Act 
Muhammad Abdul Gaffur Rowther v. llamida Beevi 
Ammal, 52 Ind. Cas. 5U5, 42 M. C61; (1919) M. VV. N. 
484; 25 M. L. T, 242; 36 M. L. J. 456 and Arunachalam 
Chettiar y. Rajeawara Setupati, 71 Ind. Cas. 257; 15 

L. W. 63; (1921) M. W. N. 873; 30 M. L. T. 84; 42 

M. L. J. 74; (1922) A I. R (M ) 55, distinguished. 

On general principles of law, interest is not due on 
money, unless it was intended to be paid or unless 
such intention could be implied from the usage of 
trade, as in the case of mercantile instruments. 

Petition, under s. 25 of Act IX of 1887, 
praying the High Court to revise the decree 
of the Couit of the Subordinate Judge, 
Chingleput, in 8. C. S. No. 2 of 1923 on the 
file of his Court. 

Mr. N. Sivaminadhan, for the Petitioner. 
Mr. G. N. Thirumalachariar, for the Re- 
spondent. 

JUDGMENT. —The plaintiff is the 
petitioner. The plaintiff’s suit was to re- 
cover principal and interest on account of 
dealings carried on between him and the 
defendant from the 22nd May 1916 to the 
iOlh of December 1922. The plaintiff has 
been given a decree lor Rs. 196 but he has 
not been awarded interest on that amount. 
The question in this case is whether the 
lower Court was wrong in refusing ‘interest’, 
to the petitioner. Interest is claimed under 
the luteiest Act and on general principles 
of law. 

In view of the finding that there was no 
damaud for interest by the plaintiff, the 
plea that he is entitled to interest under the 
Interest Act cannot be accepted. 

The next question is whether the plaint- 

ip is entitled to interest on general princi- 
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pies of law. It is well-known that under 
the rules of English Common Law, interest 
is not due on money, unless interest was 
intended to be paid or unless it is implied 
from the usage of trade, as in the case of 
mercantile instruments. Applying this 
principle, the petitioner is not entitled to 
interest in this case because the learned 
Judge in para. 4 finds that the parties com- 
menced dealings on the assumption that 
no interest would be demanded. This 
finding that interest was not intended to 
be paid is supported by the evidence of 
D. W. No. 1. Accepting this finding, I am of 
opinion that plaintiff is not entitled to 
interest even under the general principles 
of the Common Law. 

The decision in Muhammad AhdulGa-ffur 
Rowther v. Hamida Beevi Ammal (1) and 
Arunachalam Chettiar v. Rajeswara Setupati 
(2) are inapplicable to the present case, in- 
asmuch as it has been found that interest 
was not intended to be charged, when the 
parties commenced their dealings. 1 may 
also mention that interest has not been 
claimed, based on the usage of trade. 

1 think, therefore, that the decision of the 
lower Court is right. I dismiss this revision 
petition with costs. 

V. N. V. 

N. H. Petition dismissed. 

(1) 52 Ind. Cas. 505; 42 M 661; (1919) M W. N. 484; 
25 M. L. T 242, 36 M. L. J. 456. 

(2) 71 Ind. Cas. 257; 15 L. W. 63; (1921) M. W. N. 
873; 30 M. L. T, 84; 42 M. L. J. 74; (1922) A. I. E. (M.) 
55. 


BOMBAY HIGH COURT* 

Fjkst Civil Appeal No. 351 of 1924. 

September 17, 1925. 

Present:— Sir Norman Macleod. Kr., 
Chief Justice, and Mr. Justice Coyajee. 
VIRAPPA GO VINDAPPA KONRADDI— 
Defendant— Appellant 
versus 

BASAPPA VIRBHADRAPPA 
KULKARNI — Plaintjff— Respondent. 

Civil Procedure Code (Act V of 1908), 8. 151-^ 
Inherent power of Court, when to be exercised. 

Where a party does not take advantage of the right 
of appeal granted to him by the 0. P. 0., he cannot 
be allowed to come to the Court and ask the Court to 
exercise its powers under s. 151 of the Code. 

First appeal from the decision of the 
First Class Subordinate Judge of Dharwar, 
in Darkhast No, 251 of 1923, ’ 
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Mr. A, G. Desai, lor the Appellants. 

Mr. P. y. Kane, for the Respondents. 

JUDGMENT,— The defendants ap- 
plied for the execution of the consent 
decree in Suit No. 350 of 1919, dated Novem- 
ber 22, 1920, whereby it was ordered that 
the plaintiffs should pay to defendants 
Nos. 1-5 Rs. 13 ,(j 00 by instalments. If the 
plaintiffs could not pay the amount, the 
defendants were entitled to recover the 
amount by sale of the property in suit 
which was charged with payment of the 
decree. The property was sold and the 
sale proceeds were not sufficient to satisfy 
the decree. Thereupon the defendants 
applied for the attachment of certain other 
property belonging to the plaintiffs. On 
October 13, 1923, an order was made and it 
was transferred to the Collector for further 
execution under s 66, 0. P. C. The plaint- 
iffs might have appealed against that order. 
But instead of doing that, they made a 
miscellaneous application to the Judge 
praying that the defendants’ darkhast 
should be dismissed. We do not know how 
it was competent to the Judge to entertain 
that application. It is suggested now that 
he could deal with it under s. 151 of the 
Code. But it certainly is not intended that 
where a party does not take advantage of the 
right of appeal granted him by the Code 
that he should be allowed to come to the 
Court and ask the Court to exercise its 
powers under s, 151. 

We think, therefore, that the Judge was 
not competent to dismiss the darkhast on 
this application. The appeal must be 
allowed. The darkhast must proceed. The 
appellant is entitled to his costs throughout. 

z. K. Appeal allowed. 
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Civil Appeal No. 73 of 1922. 

August 18, 1925. 

Present : — Justice Sir Charles Gordon 
Spencer, Kt., and Mr. Justice Viswanatha 
Sastri 

MEDAI DALAVOY KALIANI ANNI 
— Plaintjpp— Appellant 
versus 

MEDAI DALAVOY THIRUMALAYAPPA 
MUDALIAR— Defendants Nos. 1 to 9 
—Respondents. 

H indu Law---XV idows-^Partition—Bclinquishment 
of 9urvivor8hip-^InUntion> 


There is no legal (obstacle to prevent one of two 
Hindu oo-widows from bo far releasing her right of 
survivorship as to preclude her from recovering tiom 
an alienee, after the other co-widow’s death, propeity 
given by way of partition to the latter and alienated 
by her. The partition may be by document or oral, 
[p. 358, col. 2.] 

Gomathi Ammal y! Kupputhayi Ammal, 14 M. L. J. 
175, followed. 

It is a question of intention in each case, to be 
gathered from the deed of partition, if any, and the 
surrounding circumstances, whether the widows 
retained or renounced their rights of survivorship. 

It has to be proved by clear evidence that the 
widows were conscious of the right of survivorship 
possessed by them, and that they intended to give up 
such right, [p. 358, col. 2, p 359, col. l.J 

Appeal against a decree of the Court of 
the Additional Subordinate Judge, Tinne- 
velly, in 0. 8. No. 39 of 1919 (0. 8. No. 69 
of 1916 of the Sub-Court, Tinnevelly). 

Mr. S, Muthia Mudaliar, for the Appel- 
lant. 

Messrs. A, Krishnaswamy lyer^ K, 
Subramania Pillai and S, Sankara lyer^ 
for the Respondents. 

JUDGMENT. 

Viswanatha Sastri, J,— Appeal by 
plaintiff against the decree of the Court 
of the Additional Subordinate Judge of 
Tinnevelly, in 0. S, No. 39 of 1919. The 
facts which gave rise to the suit are as 
follows : One Shanmuga Kumaraswami 
Mudaliar died on January 15th, 1892, leav- 
ing two widows Parasakti Vadivu Anni, 
and Kaliani Anni (plaintiff) as his heirs. 
The two widows ‘To suit their convenience”, 
divided some of the properties into equal 
moities, and the income from other pro- 
perties was also similarly divided, as also 
debts due to the family. Parasakti died 
on December 10th, 1915, and, oh her death, 
all the properties which she was enjoying 
accrued to plaintiff by right of survivorship. 
The properties which were in the enjoy- 
ment of Parasakti yielded an annual income 
of Rs. 6,000. The 1st defendant who is the 
next reversioner, fraudulently induced Para- 
sakti to execute a sale-deed in his favour with 
respect to the properties specified in some 
of the schedules ; and he also induced her 
to execute another sale-deed with respect 
to certain other properties in favour of 
the 7th defendant’s father, benami for him- 
self. A third sale-deed was executed in 
respect of certain other properties in favour 
of one Ramalinga Mudaliar, who is the sou 
of 1st defendant’s maternal uncle. Sub- 
sequent to these transactions, the 1st defend- 
ant obtained tvv'o other sale deeds with 
respect to properties comprised in Seb, 
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III, and hb also obtained a iisiifructuary 
deed of mortgage with respect to pro- 
perties comprised in Sch. XXVI. All 
these transaotionfl were entered into with- 
out any leml necessity and with a view to 
defraud plaintiff. The 1st defendant also 
received monies from the ‘ Taluk Board, 
Shermadevii which were legally due to 
plaintiff. Defendants NOs. 2 to 4 are the 
undivided s6ns of the 1st defendant. De- 
fendants Nos. 5 and 6 are the widows of 
Renganatha Mudaliar the undivided elder 
brother of the 1st defendant ;and the 7th 
defendant is the son of the Ist defendant’s 
sister. Hence the suit for the recoveiy of 
the properties that were in the possession 
of Parasakti Vadivu Anni, together with 
mesne profits. The 1st defendant contend- 
ed that plaintiff and Parasakti effected an 
absoulte partition of the properties, that 
each gave up the right she had to succeed to 
the properties that fell to the share of the 
other by right of survivorship ; that the 
alienations sought to be impeached were 
for purposes binding on the estate, and 
that plaintiff was not entitled to any relief. 
Defendants Nos. 2 to 6 adopted the written 
statement of the Ist defendant. The 7th 
defendant contended that the alienations 
in his favour were for purposes binding 
on the estate. The 8th defendant was 
added as a supplementary defendant on the 
ground that the property specified in Sch. 
XXV was in her possession, but she dis- 
claimed all interest therein. The 9th defend- 
ant was also, subsequent to the suit, added 
as a party, on the ground that he claimed 
an interest in Schs. XXV and LIX. He 
pleaded that the alienations were bind- 
ing on the estate. The learned Subordinate 
Judge held that the division between the 
widows was only for the sake of conveni* 
ence, that neither of them gave up the right 
she had to succeed to the properties in 
the possession of the other, and that the 
plaintiff was entitled to possession of the 
properties comprised in all the Schedules, 
except Schs. II, XII, and XIII. The appeal 
relates to properties with respect to which 
possession was not decreed and the Ist 
defendant filed a memorandum of objections 
with respect to the items decreed and which 
were in his possession. A similar memo- 
randum of objections was filed by the 7th 
defendant. 

In dealing with the memorandum of 
objections t^;ie question to be considered is, 
the nature of the estate taken up by the 


widows by reason of the arrangement said 
to have been come to between them. The 
contention of the plaintiff is that they were 
in enjoyment of separate portions simply 
for the sake of convenience, whereas the 
contention of the defendants is that the 
parti !;ion gave each widow an absolute in- 
terest in the properties, and that the widows 
parted with their right of survivorship. 
There is no document to evidence the par- 
tition of the properties now in suit, but it 
was contended on behalf of the respondents 
that the partition was on the lines of Ex. 
L of the date January 30th, 1892. The cir- 
cumstances which led up to the execution 
of Ex. L are these. Slianmuga Kumaraswami 
died on January 15tli, 1892 ; and, on Feb- 
ruary lOth 1892, Avudiayammal Anni widow 
of his deceased brother, presented for re- 
gistration a document which purported to 
be a Will, and which was put forward as 
having been executed by Shanmuga Kumara- 
swami on 14 th January 1892. The registra- 
tion of the Will appears to have been oppos- 
ed on behalf of the Ist defendant, as will 
appear from Ex. AAAAA. Exhibit L came 
into existence on January 30th, 1892, and 
it related to houses and house sites which 
have no connection with the present claim. 
To this document plaintiff, Parasakti and 
Avudaiyammal were parties, and the docu- 
ment recites that these three persons had 
acquired under the Will of Shanmuga 
Kumaraswami the properties absolutely; and 
that the properties described in the docu- 
ment were to be enjoyed in the manner 
stated therein. The concluding words of 
the document on which reliance was placed 
are these “the properties belonging to the 
respective persons, be enjoyed by them 
alone with all rights.” It was urged on 
behalf of the Kst respondent that the other 
properties,left by Shanmuga Kumaraswami, 
including the properties now in suit, were 
also divided in the same manner in which 
the properties comprised in Ex. L were 
divided ; but there is no document to 
evidence the partition of these properties ; 
nor is the date of the division ascertainable 
with any degree of certainty. In her 
evidence, plaintiff stated that “ Ex. L was 
not brought into force as there were dis- 
putes about the Will”, and this statement 
of hers receives support from the circum- 
stance that there was admittedly no division 
of the properties not comprised in Ex. L 
into three equal shares, between plaintiff 
Parasakti and Avudaiyammal, as contem- 
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plated in Ex. L. Parasakti gave evidence 
in the Ambasainudram District Munsif’s 
Court in a suit between her, plaintifE and 
lat defendant ; and Ex. O is a copy of the 
deposition then given. This is what ap- 
pears at page 28 of the paper-book. ‘‘After 
the death of my husband, the defendants 
Nos. 2 and 3 and myself were enjoying his 
properties. We were enjoying them, each 
one share. For Fasli 1301, we paid iheen^a 
in three shares”. At page 33 of the paper 
book she sa.ys “Now for the pa^t five or 
six months the 2nd defendant and myself 
have been paying in two sliares”. She gave 
her evidence in June 1894, and consequently, 
the payment of hist in two shares must 
have been only from January 1891, Ex. M 
of the date July 15th 1893, is a lease deed 
in favour of plaintiff and l^arasakti, and the 
circumstance that the lease deed was taken 
in their joint names indicates that on the 
date of this document there was no divi- 
sion of the properties between them. 4'here 
is, therefore, strong ground for coming to 
the conclusion that the division of the pro- 
perties not comprised in Ex. L was not 
made at or about the time of Ex. L but 
two years afterwards. The Ist defendant 
had not examined himself and we have 
not been referred to any oral evidence on 
his side as to the division of the properties 
in suit in Ihe manner contended for by 
him. 

Prasakti and plaintiff admittedly enjoyed 
the properties not comprised in Ex. L, in 
equal shares; and, it was contended on be- 
half of the 1st defendant that this enjoy- 
ment was in pursuance of an arrangement 
between tliem to the effect that each was to 
take an absolute interest in the properties 
each got; and that there was to be no right of 
survivorship between them. We are asked to 
infer such an arrangement from the follow- 
ing circumstances: (1) The division of the 
debts due to the estate into two equal shares; 
(2) the liability undertaken by each widow 
to pay the debts due from the estate, in 
equal shares; (3) their conduct in pleading 
that they, ware each liable to pay only a 
half share in the debt, when creditors sued 
thfcm> (4) compromises , made by them in 
such suits under which each agreed to pay 
a half share in the debts; (5) Succession 
Certificates got by each of them with res- 
pect to half of some of the debts; (6) each of 
them executing promissory notes in favour 
of creditors with respect to a half share in 
the debts due by their husband; (7) mort- 


gages and sales effected separately, giving 
the alienees absolute rights in the shares 
enjoyed by each; (8) each contributing half 
the expenses for the Kattalais that had to be 
performed; (9) each paying separate- 
ly for the portions enjoyed by her; and (10) 
each suing the other for contribution with 
respect to excess payments made by her. 
It appears to me that all these circumstan- 
ces are consistent with the division having 
been made for the sake of convenience. The 
learned Vakil for the'lst respondent contend- 
ed that this could not be said with lespect 
to the mortgages and sales effected separate- 
ly; as also with respect to suits for contri- 
bution, although it may be so said with 
respect to the other circumstances. So far 
as suits for contribution go, I fail to see 
why suedi suits would not lie in case the 
arrangement had been only for the sake of 
convenience. The claim maybe based not 
under the Common Law; but under the 
arrangement between the parties to the 
effect that each was to pay a half share in 
the debts due by her husband, and any 
violation of this arrangement by reason of 
which one widow was sued by a creditor 
and made to pay the entire debt, would cer- 
tainly entitle her to recover from the other 
widow the portion paid in excess of her 
share. With respect to ^ ■ and 

sales, each widowdid, no doubt, sell her half 
share, but this circumstance could not be 
taken to indicate that each widow gave up 
the right of survivorship ta the portion 
enjoyed by the other widow, in case she 
survived her. Even in case the division 
had been only for the sake of convenience, 
the same thing would have been done. The 
whole question is one of intention, and there 
is clear documentary evidence in the case 
which, in my opinion, conclusively proves 
that such an intention was not present in 
the minds of the widows at the time they 
came to enjoy the properties separately. Ex- 
hibit C of the date December 10th, 1909, is a 
sale-deed executed by Paras^ti ip iawor of 
the Ist defendant, and therein thf|M|Qwing 
appears “What belonged tamjrhusbwidand 
what he was enjoying and for what an ar- 
rangement was made to the effect that after- 
wards I and Kaliani Anni (plaintiff) should 
enjoy in equal half shares for convenience, 
etc'\ A similar recital appears in Ex, D 
which is a document executed by plaintiff 
in favour of Ist defendant on June 8th 1910. 
There was thus /a clear statement on the 
part of both tha widows as early as 1909 
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to the effect that their enjoyment separately 
was only for the sake of convenience. That 
the Ist defendant was also under the same 
impression will appear from Ex. A which 
is a copy of the plaint presented by him in 
the Subordinate Judge’s Court, Tinnevelly, 
to which plaint plaintiff and Parasakti 
were parties. In para. 6 there is a clear 
statement to the effect that the widows were 
‘*for the sake of convenience” enjoying the 
properties by halves. In para. 7 there is a 
statement to the effect thatplaintiff (present 
defendant) was to get the properties after the 
lifetime of defendants Nos. 1 and2 (plaintiff 
and Parasakti), and such a statement would 
not have been made in case the division 
was absolute. In para. 9 it was stated that 
the sale effected by the 1st defendant with- 
out the consent of the 2nd defendant would 
not be valid beyond the^ lifetime of the Ist 
defendant. If the division was complete 
and the right of survivorship was given up, 
the consent of one widow 1o the alienation 
effected by the other widow would not have 
been necessary. Exhibit J is the plaint in an- 
other suit instituted by 1st defendant in the 
District Munsifs Court, Ambasamudram in 
the year 1902, to which suit Parasakti and 
plaintiff were parties. Although the name 
of the plaintiff is given as Medai Dalavoi 
Thitharappa Mudaliar, he is said to be the 
son of Medai Dalavoi Kiimarasami Mudaliar, 
and the signature to the body of the plaint, 
as also to the verification, are of Tiruma- 
lappa Mudaliar, there can beno doubt <-hat 
the plaintiff in that suit was the present 1st 
defendant. In para. 6 of this plaint, the 1st 
defendant claims to be entitled to all the 
properties left by Shanmuga Kumaraewami 
after the death of the two widows, and such 
a demand would not have been made in case 
there had been a complete division in status, 
and the right of survivorship lost to each 
of the widows. There is, therefore, strong 
documentary evidence to indicate that the 
widows intended the division to be only for 
the sake of convenience, and that the 1st 
defendant was also under the same im- 
pression. Reference was made to Exs. XV 
and XV (a) which are sale^deeds executed 
by Parasakti in favour of the 1st defend- 
ant on the 19th of November 1915. These 
documents were admittedly executed a few 
days before her death, and she was aged 70 
then. It is stated in these documents that 
Kaliani had no subsequent interest in the 
properties. It was suggested on behalf of 
the plaintiff that the 1st defendant acquired 


influence over Parasakti during her later 
days, and got from her documents in his 
favour. The 1st defendant has not gone 
into the witness-box, and the circumstances 
under which Exs. XV and XV (a) were 
obtained have not been explained. The docu- 
ments relating to the ten circumstances 
above referred to, have been dealt with in 
detail by the learned Subordinate Judge 
and it will serve no useful purpose to deal 
with them here. 

The right of Hindu widows to effect a parti- 
tion of their husbands’ estate in such a way 
as to release the right of survivorship each 
possessed, was first recognised in Ramakkal 
V. Ramasami Naicken (1). It was there 
held that there was no legal obstacle to 
prevent one of two co-widows from so far 
releasing her right of survivorship as to 
pieclude her from recovering from an 
alienee after the other co-widow’s death, 
property given by way of partition to the 
latter and alienated by her. In this case 
there was a formal registered partition deed 
and, upon a construction of its terms it 
was held that the right of survivorship was 
given up. In Gomathi Ammal v. Kuppu^ 
thayi Ammal (2), the above mentioned case 
was referred to, and it was held that it was 
open to daughters while effecting a parti- 
tion, by apt language to renounce their 
right of survivorship. In that case the 
daughters proceeded on the erroneous view 
that they had not a qualified but had an 
absolute estate which carried with it no 
right of survivorship, and it was held that 
the parties could not have possibly intend- 
ed to renounce and did not renounce the 
rights of each to take as the father’s heir. 
The learned Judges observe that it was a 
question of intention in each case, to be 
gathered from the deed of partition, if any, 
and the surrounding circumstances, whether 
the daughters retained or renounced their 
rights of survivorship. In Subbammal v. 
Krishna Aiyar (3) there was a deed of 
partition between the widows; and, on the 
basis of the deed it was held that the 
female heirs holding limited estates can 
so divide as to preclude the right of sur- 
vivorship inter se. That this could also be 
done by means of an oral partition was 

22 M. 522; 9 M. L. J. 101; 8 Iftd, Dec. (n. ».) 

(2) 14 M. L J. 175 

(3} 22 lad. Gas, 399; 26 M. L, J. 479, 
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held in Alamelu Ammal v. Balu Ammal 
(4). The oral partition was proved; and 
the learned Judge (Sadasiva Iyer, J.), ob- 
serves as follows: “In this view» the plaintiffs 
having effected an oral partition with Sub- 
bammal, giving her under the oral partition 
agreement an absolute right in plaint pro- 
perties, which gift involves the relinquish- 
ment by themselves of their right to claim 
possession of the property if they survived 
Subbammal, the said partition arrangement 
is binding upon them”. The Vakil for the 
1st respondent referred to the case of JEfar- 
dei V. Bhagwan Singh (5) but it will appear 
from the observations at page 440* that the 
arrangement was supported, on the ground 
that it was a family settlement, and that 
the rights of the parties were in doubt 
when the partition was made. 

The Vakil for the Ist respondent, also 
referred to the judgment in an unreported 
case, Nelakanti Sundavasiva Rowy. Ivatuary 
V iyy ainma {Q)h\\t in that case this Court 
held that there was an arrangement be- 
tween the parties to the effect that the di- 
vision was absolute: although the Trial 
Judge held that such an inference should 
be drawn from the conduct of the parties. 
The trend of the decisions above referred 
to indicates to my mind that it has to be 
proved by clear evidence that the widows 
were conscious of the right of survivorship 
possessed by them; and that they intended 
to give up such right. ^ Exhibit L is of no 
value because the division under it was 
made on the clear supposition that the 
widows got an absolute interest under the 
Will left by their husband. This document 
cannot, therefore, indicate the intention 
with which the properties in suit were di- 
vided; and there being no other evidence 
to indicate what the intention of the parties 
was when the properties were divided; and 
the circumstances referred to by the 1st 
defendant's Vakil being not conclusive for 
the purpose of proving division in status; 
coupled with the fact that Exs. A, C, D 
and J prove in unmistakable terms that 
the division was only for the sake of con- 
veniencej the only conclusion that can be 
come to is the one come to by the learned 


Subordinate Judge, i. c., that there was 
no giving up by the widows of the right 
of survivorship, and that separate enjoy- 
ment in equal moieties was resolved upon 
only for the sake of convenience. 

The memorandum of objections filed by 
the Ist respondent relates also to aliena- 
tions with respect to properties in the 
possession of the 1st defendant, which have 
not been upheld. Mr. Krishnaswami Iyer 
who appeared for the respondent did not 
urge any arguments impeaching the find- 
ing of the lower Court with respect to 
these alienations 

The 7th defendant also filed a memoran- 
dum of objections with respect to the sales 
in his favour made under Ex9, LXF, LXII, 
LXIII. lie is closely related to the 1st 
defendant, and did not examine himself. 
Exhibit LXI of the date 4th October 1909 
is for a sum of Us. 700, and it recites that 
this amount was paid in cash, to meet the 
pilgrimage expenses of Parasakti Vadivu, 
There is no evidence to show that Parasakti 
Vadivu went on a j'ilun iitiago at or about 
the time of Ex, LXI, and the circumstance 
that the plaintiff admitted that she went 
twice to Benares could not be availed of 
because, she has not stated that Parasakti 
Vadivu went to Benares at or about the 
time of Ex. LXI. Moreover, the properties 
which were in the possession of Parasakti 
Vadivu were yielding an income of Rs. 5,0U0 
to Rs, 6,000 a year; and it cannot be said 
that she could not have gone on a pilgrim- 
age without effecting a sale of immove- 
able properties. 

Exhibit LXII dated November 29th 1910, 
appears to be a rectification deed and is 
connected with and goes with Ex. LXI. 

Exhibit LXIII of the date December 6th 
1915 purports to be for a sum of Rs. 2,000 
and this amount is said to have been l 3 or- 
rowed by Parasakti Vadivu “for the pur- 
pose of establishing a fund for the expenses 
of her funeral obsequies”. This document 
was executed four days before her death, 
and there is absolutely no evidence to show 
that the amount was entrusted with any 
person to perform her funeral obsequies. 
The case in Sadashiv Bhaskar Joshi v. 


(4) 26 lad. Gas. 455: 28 M. L J. 685; 16 M. L. T. 592: 

(1915) M. W. N. 26. . . 

(5) 50 Ind. Gas. 812; 13 L. W. 436; 24 0. W. N. 105 
(P. G.). 

(6) 91 Ind. Oaa. 401; 48 M. 933; 49 M. L. J. 266; 
(1J25) M. W. N. 645; 2$ L. W. 398; (1925) A. I. R. (M.j 

“♦Page of 13 L. W.~[£;d] 


Dhakubai (7 ) was relied on, but the facts 
of that case are that the amount was spent 
on funeral obsequies; and it was conse- 
quently held that the amount spent was a 
charge upon the husband's estate. The 
conclusion of the learned Subordinate 
(7) 5 B. 450; 3 lad, Deo. (n. s.) 297, 
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Judge witJx respect to these documents has 
to be upheld. 

The' appeal preferred by plaintiff relates 
to properties comprised in 8chs. II, XII 
and XIII. The sale-deeds are Exs. Ill, IV 
and IX, and [all that was urged was that 
the properties were sold for very inade- 
quate sums. It was said that the plaintiff 
sold her share under Exs. XI and XII for 
Es. 5,300 and odd, that Ex. IX was only 
for Rs. 4,000, that Exs. XI and XU had 
been executed 10 months prior to Ex. IX 
and that the sale under Ex. IX should also 
have been for at least Rs. 5,300. It was 
also said that the lat defendant purchased 
under Ex. XIII the properties conveyed 
under Exs. IX, XI and XII for a sum of 
Es. 6,500, and that this circumstance also 
indicated that the sale for Rs. 4,000 under 
Ex. IX was for a grossly inadequate sum. 
Beyond the inference to be drawn from the 
considerations recited in Exs. XI and XU 
no evidence worth the name has been let 
in to prove that the sale under Ex. IX was 
for a grossly inadequate sum. Exhibit Q 
was relied upon, but the person who pre- 
pared the statement was not examined, 
and the value of the property as given in 
it is, therefore, of no evidentiary value. 
The finding of the learned Subordinate 
Judge with respect to these schedules has, 
therefore, to be upheld. 

Another objection urged by the Vakil 
for the appellant with respect to aliena- 
tions evidenced by Exs. Ill, IV and IX 
was, that the registration of these docu- 
ments was invalid. It was stated that 
certain items of property not intended to 
be conveyed, were conveyed under them, 
that this was done with a view to give 
jurisdiction to the Sub-Registrar within 
whose jurisdiction the vendors resided, and 
that as a fraud on the Registration Law was 
practised, the registration was invalid. It 
was conceded that the items said to have 
been included with this view belonged to 
the vendors and neither the writer nor the 
attestors to these documents have been 
examined for the purpose of proving that 
the items were never intended to be con- 
veyed. It was said that these items did 
not pass iftto the possession of the vendees 
but this circumstance even if true cannot 
be taken to imply that they were included 
in the documents for the purpose of prac- 
tising fraud upon the Registration Law 
This contention cannot, therefore, prevail' 

Aribther objection urged by the appel- 


lant’s Vakil was with respect to the in- 
terest allowed on mesne profits. The lower 
Court allowed interest at six per cent, and 
it was contended that interest should have 
been allowed at the rate of 12 per cent. I 
am not prepared to interfere with the dis- 
cretion exercised by the lower Court. 

The last ground of appeal relates to 
mesne profits subsequent to suit and upto 
the date of the delivery of possession. It 
was mentioned b,y the 1st respondent’s 
Vakil that a suit had been filed by the 
plaintiff for the recovery of mesne profits 
for a period of three years subsequent to 
suit; but the plaintiff’s Vakil stated that 
he was prepared to withdraw that suit 
which was still pending and which was 
stayed pending this appeal, in case this 
Court gave a direction for the recovery of 
mesne profits due from the date of plaint 
to the date of the delivery of possession. 
The Vakil for the 1st respondent stated 
that he had no objection to this course. 

The decree of the lower Court will, 
therefore, be modified by adding a direc- 
tion to the effect that the plaintiff will be 
entitled to mesne profits from the date of 
plaint to the date of the delivery of pos- 
session, the amount to be ascertained by the 
low er Court. 

The printing in this case appears to me 
to have been recklessly done. There are 
two paper-books containing 624 pages. 
Schedules have been printed which have 
no bearing with the matters in issue be- 
tween the parties and our attention was not 
drawn to more than 30 Exhibits. Except- 
ing the evidence of plaintiff, the remain- 
ing oral evidence was not referred to. It 
appears to mo that the costs of printing 
the two paper-books containing oral and 
documentary evidence in the case should 
not be allowed in taxation. 

In the result the decree of the lower 
Court will be modified as indicated above. 
Appellant will pay the costs of the con- 
testing respondents, the costs not to in- 
clude the costs of printing the oral and 
documentary evidence in the case. 

The memorandum of objections filed by 
respondents Nos. 1 and 7 will stand dis- 
missed with costs, costs not to include cost 
of printing paper- books. 

Spencer* J.— 1 agree. 

V. N. V. 

N. M. Decree modified. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

First Civil Appeal No. 17 op 1925. 

September 16, 1925. 

Present: — Mr. Kennedy, J. C., and 
Mr. Rupchand Bilaram, A. J'. C. 

JOTSING HARISING ADVANI— 
Plaintipf— Appellant 

V 8 

The secretary of STATE for INDIA 
— Defendant — Respondent. 

CanUmmtnts Act fXV of 1910), s lo (1)— Water 
charges, whether tax —Modification of charges— Prt- 
vious sanction of Governor-General, whether necessary 
— Cantonment Committee, whether can sell water — Ca7i- 
tonment Code of 1012, r. 157 — Bombay District Muni- 
cipal Act {III of 1001), 8 71, 

The water charges sanctioned by the Goveraor- 
(Jeneral in Council as required by s. 15 (1) of the 
Cantonments Act and levied by a (^antunment (Com- 
mittee under Notilications issued under the said 
section are in the nature of a tax and cannot, be in- 
creased or varied by the Committee without tlie provi 
ous like sanction of the Governor-General in Council 
[p 362, col. 1 J 

Badcoefe V. Hunt, (1889) 22 Q.B I). 145, 58 L J. Q B. 
134; 60L. T 314; 37 W R. 205, 53 J P. 140 and 
Committee of Management of Hyderabad v liamchand 
Gownkiram,S1 Ind. Gas 258; 16 S. L R. 98 at p 101, 
(1023) AIR (S.) 1, explained and distinguished 

Rule 157 of the Cantonment Code of 1912 does not 
empower a Cantonment Committee to limit the 
quantity of water supplied in proportion to the 
bujuug value of the tax levied Tliis rule is not 
intended by implication to vest a non-commercial 
body like a Cantonment Committee with the right to 
vend water as a eommodity [p 363, col. 2 ] 

Appeal against the judgment and decree 
of the District Judge, Hyderabad 8ind, 
dated the 2nd December 1924. 

Mr. Pahlajsing B. Advani, for the Appel- 
lant. 

Captain C. C. Lewis, for the Respondent. 

JUDGMENT.— This appeal arises out 
of a suit instituted by the plaintiff-appellant 
for a declaration that certain water charges 
levied from him by the Cantonment Com- 
mittee of Hyderabad were in excess of the 
water rates sanctioned by Government for 
refund of the excess amount levied and fox 
Rs. 200 as damages sustained by him dur- 
ing the period his water supply was cut off 
for refusal to pay such charges. 

The plaintiffi-appellant has died since the 
filing of this appeal and his representative 
has been brought on the record. 

The facts leading up to this litigation are 
not in dispute. 

The Cantonment Committee received its 
supply of water from the Hyderabad Muni- 
cipality on payment of certain charges 
spttloJ by the two bodies on some date 
prior to 1913. The Cantonment Committee 
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recouped itself for the amount paid to the 
Municipality by recovering certain water 
rates from the occupants of property within 
the Cantonment limits, which were sanction- 
ed by Government in 1913. Government 
Notification No. 5099 of 1923, empowered 
the Committee inter alia to levy for use of 
water for domestic purposes a flat rate of 
10 per cent, on the rental of all premises 
within their limits and provided for the 
mode of fixing such rentals. Government 
Notification No. 5594 empowered the Com- 
mittee to charge certain water rates for 
])uilding.s under construction with a mini- 
mum flat rate of Rs. 4 per month where no 
water main was on the premises, and a 
graduated but uniform scale of rates where 
a water main had been laid, the scale of 
rates to be levied depending on tlie dimen- 
sions of the water main. 

In 1923 the Hyderabad Municipality re- 
vised its terms for the supply of water and 
it was agreed between the two bodies that 
from 1st April 1923 the Hyderabad Muni- 
cipality was to receive payment at the rate 
of Re. 0-10-6 per 1000 gallons of water sup- 
plied within the Cantonment limits. In antici- 
pation of the sanction of Government and the 
issue of fresh Notification ena-blingthe (Com- 
mittee to charge higher rates, the Com- 
mittee fixed metres to the water mains of 
some of the residential buildings, where 
they thought that the flat rate of 10 per 
cent, on the rental was not a sufficient re- 
compense for the supply of water with the 
object for charging such occupants the 
actual cost of water consumed calculated at 
the rate of Re. 0-10-6 per 1000 gallons 
subject, however, to the payment of the 
minimum water rate on the 10 per cent, 
rental basis. 

The plaintiff-appellant was the owner of 
one of such Bungalows. He went to live in 
it in the beginning of April 1923 and im- 
mediately thereafter he commenced to rear 
a garden in bis compound and also to carry 
out extensive repairs, alterations and 
additions. He was a retired Executive 
Engineer and required greater comforts 
thau those afforded by the Bungalow as 
already constructed. For April and May 
1923 the Committee sent him a bill for Ra. 6 
per month for use of water for domestic 
purposes and for Rs. 8 per month for con* 
str actional purposes in terms of the two 
Notifications. He demurred to the payment 
of a double water rate and contended that 
Government Notification No. 5594 of 1913 
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referred to new buildings only. The Oom- 
mittee thereupon decided to charge him for 
the quantity registered by tne metre attach- 
ed to his house at their actual cost of 
Re. 0-10-6 for 1000- gallons which was far in 
excess of Rs. 14 per month. The bill for 
one of the months alone was Rs 43 The 
plaintiff refused to pay the amended bills 
with the result that the Committee cut off 
his water connection which was restored to 
him on his paying under protest his overdue 
bills. After paying such bills he instituted 
the present suit. 

The points urged before us are the same 
taken in the lower Court. 

The main point at issue between the 
parties is as to the right of the Committee 
to claim for supply of water in excess of 
rates sanctioned by Government and it de- 
pends on the question whether such rates 
are levied as a tax and cannot be increas- 
ed or varied by the Committee without the 
like sanction of Government. 

A berusal of the two Notifications Nos. 
5099/l3.and 5594/13 shows without a shadow 
of doubt that the water rates sanctioned 
thereunder vrere intended to be enforced as 
taxes. Both Notifications purport to have 
been issued under s. 15 (1) of the Canton- 
ments Act 1910 which reads as follows: — 

“With the previous sanction of the Gov- 
ernor-General in Council, the Local Govern- 
ment may, by Notification in the Official 
Gazette, — 

(а) impose in any Cantonment which is 
not included in a Municipality any tax 
which, under any enactment in force at Ine 
date of the Notification, can be imposed in 
any Municipality within the territories ad- 
ministered by such Government; and 

(б) abolish or modify any tax so impos- 
ed.“ 

Government Notification No. 5099 of 1913 
provides for a flat rate to be imposed in 
the case of residential buildings on their 
rental basis irrespective of the quantity of 
water consumed by the registered occupant 
or his tenant. 

Government Notification No. 5594 of 1913 
again provides for a flat minimum rate of 
Rs 4 per month for each building under 
construction irrespective of the quantity of 
water used in any particular month. Neither 
of the two Notifications afford an option to 
the registered occupant to avoid payment 
of the water rate on the ground that he 
does not intend to use water supplied by 
the Committee, An occupant who has a 


well in his premises or is prepared to dig 
one or who receives his water supply from 
a channel adjoining and outside the Canton- 
ment limits is equally liable to pay the 
flat rates fixed by the two Notifications. 

It is likewise not open to a registered 
occupant to pay less than the sanctioned 
water rate on the ground that he is consum- 
ing less water than his neighbour whose 
rental is less than his. 

The use of the expression “water rate“ in 
the two Notifications does not indicate that 
such water rate is not a tax. The expression 
“tax" is more appropriately used in respect 
of an imperial tax imposed on persons gene- 
rally without reference to locality as'opposed 
to a local, or Municipal tax levied for the 
use of a local authority on persons or pro- 
perty within the local limits of such author- 
ity and often referred to as a rate. 

The learned District Judge has relied on 
certain observations of Fry, L J., in ^Badcock 
V. Hunt (1) in support of his finding that 
the water rates referred to in the two Notifi- 
cations were not taxes but mere charges 
for the supply of water, and as such liable 
to be varied without sanction of Govern- 
ment. 

Badcock's case (1) is distinguishable and 
the observations of Fry, L. J., so far as 
they apply to the facts of the present case 
on the contrary support the plaintiff's case. 

In that case the Court of Appeal was 
called upon to interpret a covenant in a 
lease of Warehouse in the City of London 
by which the lessor had covenanted to pay 
“all rates, taxes and impositions whatsoever 
whether Parliamentary parochial or imposed 
by the Corporation of the City of London 
or otherwise, however, which were or there- 
after might be rated or assessed on the 
said premises". And the lessee claimed to 
recover from the lessor under 4 he terms of 
that covenant certain charges paid by them 
to the New River Company of London for 
supply of water to the lessees for domestic 
purposes. These charges were referred to 
in the incorporating Statute of the River 
Company as water rates, and it was not 
seriously contended that such charges or 
rates were not the rates specifically referred 
to in the covenant, and wefe payable only 
in the event oE the leasee voluntarily receiv- 
ing the supply of water. The only material 
question for decision was whether such 
charges were “imposed" within the msan- 


(l) (18R9) 22 Q. B. D. 145; 58 L. J. Q. B. 131; 60 L, 
T. 314; 37 W. R. 205; 53 J. P, 340. 
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iag of the covenant and it was held that as 
such charges were payable only in the 
event of the lessee voluntarily desiring to 
have the supply of water, they were not 
imposed on him. The following observa- 
tions of Fry, L. J. at page 149* are pertinent 
to the point at issue: 

‘Tn my judgment it is not imposed at 
all within the meaning of the covenant, it 
becomes payable by the voluntary action of 
the person who chooses to take the water 
and thereby incurs the legal liability to pay 
for it; it is not, like the rates and charges 
previously mentioned in the covenant, an 
imposition by some superior authority which 
a man becomes liable to pay whether he 
will or not.” 

These observations support the case of 
the plaintiff and not that of the defendant. 
Here the sanctioned water rates are in no 
way voluntary depending on the plaintiff s 
desire to have the water supply. The dis- 
tinction between a voluntary and a non- 
voluntary liability for water rate payable to 
a District Municipal Corporation under 
8. 71 of the Bombay District Municipal Act 
III of 1901 and that payable to the Munici- 
pal Corporation of Bombay under s. 141 of 
the Bombay City Municipal Act HI of 1888 
was pointed oat by Fawcett, J. C. in The Com- 
mittee of Management of Hyderabad v. Ram- 
chand Zownkiram (2). The water rate referred 
to in the two Notifications is not only ex- 
pressed to be but is pre-eminently a tax 
imposed by the Crown and could not be 
modified without the sanction of Govern- 
ment. 

It has been urged by the learned Solicitor 
for the Crown that though the water rate 
prescribed by the two Notifications be held 
to be a tax, r. 157 in Ch. IX of the Canton- 
ment Code of 1912 empowers the Canton- 
ment Committee to control the supply of 
water and that it is, therefore, open to the 
Ooaimittee to prescribe the quantity of 
water an occupant may comsume free of 
charges in lieu of the water rate or tax im- 
posed on him and to supply to him such addi- 
tional quantity of water as he may require 
on such reasonable terms as the Committee 
may prescribe. And it is urged that in the 
present case the Committee had prescribed 
the most reasonable rate of charging the 
plaintiff the actual cost to the Committee of 
such supply of water. At first sight this 

(2) 87Ind.Cas. 258; 16 8. L. R. 98 at 101, (1923) 
A. IR (8.) J. 

•l»ast pi (1689; 22 < 4 . B, 
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argument may appear to be sound and sup- 
ported by equitable considerations. But 
the obvious answer to it is that the Canton- 
ment Committee is a creature of the Statute 
and can only exercise such powers as are 
expressly or impliedly delegated to it and 
any act of the Committee outside the scope 
of such powers is ultra vires. No express 
provisions similar to those of s. 71 of the 
Bombay District Municipal Act III of 1901 
empowering the Cantonment Committee to 
supply water to occupants on its own terms 
find place either in the Cantonments Act of 
1910 or the Cantonment Code of 1912, 
Chapter IX of the Cantonment Code of 1912 
is intended to secure a pure and uncon- 
taminated supply of water and to prevent 
its waste. It provides adequate remedies 
by w^ay of punishment for the enforcement 
of its rules. This Chapter is, however, not 
intended to empower the Cantonment 
Committee to deal in water or to fix 
and charge reasonable rates for its supply. 
And it is difficult for us to read into r. 157 
a provision enabling the Committee to 
limit the quantity of water supplied in pro- 
portion to the buying value of the tax 
levied or to hold that this rule was intend- 
ed by implication to vest in a non-commer- 
cial body like the Cantonment Committee 
the right to vend water as a commodity. 
The two Notifications do not purport to 
entail any limitations on the quantity? of 
water to be supplied and, however, equit- 
able the action of the Committee may be, 
it cannot be upheld as ultra vires. 

We think the learned District Judge 
was in error in refusing to grant the decla- 
ration asked for. 

With regard to the liability of the plaint- 
iff to pay the water rate both for domestic 
and for constructional purposes, we think on 
the facts of this case, there can be no doubt 
that the plaintiff was liable. He was using 
water for two different purposes. He was 
occupying the Bungalow and using water 
for domestic purposes. He was also carry- 
ing out extensive alterations which were 
not confined to mere white-washing of the 
Bungalow or to ordinary and usual repairs 
which a landlord is required to carry out to 
maintain the Bungalow in proper condition, 
but consisted of building new walls and 
additional rooms. We hold that, for the period 
in suit the plaintiff was liable to pa> Ri*. 6 
per month as the water rate for domestic 
purposes and Rs. 8 per month as the water 
rate for his building being under construe- 
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tion add that his refusal to pay at' that rate 
was wrongful. 

. The plaintiff has failed to prove that he 
suffered Rs. 200 as damages or that he 
suffered any damage at all. His case, there- 
fore, fails on this count also. 

, We accordingly vary the decree of the 
lower Court by granting relief for declaration 
that the act of the Cantonment Committee 
in enforcing payment of water charges in 
excess of the sanctioned rates was ultra 
vires, and by oids the defendant do 

refund to the legal representative of the 
plaintiff the excess recovered over and above 
Rs. 14 per month for the period in suit In 
the circumstances of the present case where 
the plaintiff has succeeded only in part we 
order that each party should bear his own 
costs throughout. 

p. h. A. 

N. H. Appeal allowed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civip Appeap No. 480 op 1924. 

November 18, 1925. 

Present: — Mr. Findlay, Officiating J. C. 

NILK ANTH— Plaintiff—Appbllan r 
versus 

QAJANAN — Defendant — Respondent. 

Hindu Law —J oint familv—PaHiinm smt—Mesve 
when can be claimed. 

There is no absolute rule that in a partition suit, 
a claim, for mesne profits is necessarily unsustainable. 
Where the plaintiff proves that he was excluded from 
the property lie is entitled to claim mesne profits for 
the period' during which he has been excluded, [p. 365, 
col. 2.] 

Balakrishna Aiyary. Muthusawmi Aiyar, 3 Ind. 
OaB. 878; 32 M. 271; 5 M. L. T. 145; 19 M. L. J. 70, 
distinguislii'd. 

Krishna v. S7ibba7ina, 7 M. 5^4; 8 Ind. Jur. 501; 2 
Ind. Dec. (s. s.) 975, followed. 

Bhivrav v. Sitaram, 19 B. 532, 10 Tnd. Dec. (n. s.) 
355 ‘ ' 21 Tnd Cas. 590, 9 N. L. R. 

1 1 ■) J-:!'! I.* ■ V. Goturam Radhakisan, 

51 Ind. Oas. 115; 44 B. 179; 21 Bom. L. R. 1179, refer- 
red to. V 

Ai‘i'i-1!: (lyainst a decree of the Addi- 
tionai Judge, Nagpur, dated the 

27th August 1924, in Civil Appeal No. 27 of 
19^24. ... 

Mr. M. V. Ah‘'jhn1iar, for the Appellant. 

Mr. M. R. Bobde, for the Respondent. 

JUDGMENT. — The plaintiff Nilkanth 
is the nephew of the defendant Gajanan. 
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The suit was brought in the Oouft- of ^Ife 
First Subordinate Judge, 2nd Class, Nagpur, 
for partition of two houses ' ' ' 'in 

Mouza Nagardhan of Ramtek ■ ■ ■ well 

as of moveables and also for Rs. 900 being 
the plaintiff's alleged share of profits of an 
occupancy field in Mouza Nandapuri. The 
pleadings of the parties have been fully 
stated in both the judgments of the lower 
Courts and need not be repeated here. On 
the issues which arise on these pleadings 
the Subordinate Judge gave the following 
findings:— 

(a) that the plaintiff and defendant were 
joint on the date of suit; 

(b) that in revenue proceedings the de- 
fendant had admitted the fact of jointness 
with the plaintiff; 

(c) that one of the houses in the plaint, 
viz., that facing west, was the self-acquisi- 
tion of the defendant and was not liable to 
be partitioned, 

(d) that the claim to partition of the house 
was not barred by ss. 35 and 94 of the 
I'enancy Act, 1898; 

(e) that there were certain family debts 
binding on the plaintiff, who was then a 
minor; 

(/) that plaintiff was entitled to the half 
share of the profits of the field and could 
claim them for 18 years from 1904 to 1922; 

ig) that there was no ancestral moveable 
property; 

(h) that defendant and plaintiff’s father 
had not separated in 1901; 

(i) that plaintiff was liable for certain 
debts paid by the defendant. 

On these findings a preliminary decree 
was passed for partition of the one house 
held as joint properly and the defendant 
was ordered to pay Rs. 537-8 0 as plaintiff’s 
share of profits of the field described above. 

The defendant appealed to the Court of 
the Additional District Judge, Nagpur. He 
only succeeded as regards part of the decree 
which ordered the payment of Rs. 537-8-0 
on account of profits of the field. The 
plaintiff has now come up on second appeal 
as regards dismissal of this part of the relief 
claimed by him. 

The Additional District Judge has dealt 
with the matter of profits in paras. 6 and 
7 of his judgment. ' He has held that 
there was no exclusion of the plaintiff until 
his title was denied in the year 1921. 
It seems to me that in para. 2 of the 
plaint there was a clear , allegation which 
practically amounted to one of exclusion, 
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Th'at allegation was to the effect that one 
year after the death of Jagoba, father of 
the plaintiff, the defendant made it impos- 
sible for the plaintiff and his mother to live 
with him and he was forced to remove to 
Eis maternal . ■ In para. 4 of 

the plaint it was alleged that when after 
the plaintiff had attained majority he in 
i921 claimed the profits for 18 years during 
which he had been excluded from the en- 
joyment of the property, the defendant had 
refused to pay him any such profits. I 
cannot, therefore, agree with the following 
remarks made in para* 6 of the lower 
Appellate Court’s judgment:-— 

“It is not alleged in the plaint that there 
was a dispossession or that there was any 
occasion to prohibit the plaintiff from exer- 
cising possessory rights or that the title 
was denied till the year 1921.” 

It is true that the plaint as the Judge of 
the lower Appellate Court himself remarks 
was iuartistically drafted, but if it be 
read as a whole 1 think the only reasonable 
construction to be put on it was that 
there was a definite allegation of ex- 
clusion. If any doubt remained on this 
point it seems to me to be removed by the 
allegations of the defendant himself in his 
written statement dated the 28th February 
1923. Paragraph 5 thereof if it means any- 
thing at all clearly implies that from 1901 
the defendant remained in sole possession 
of the property. This allegation the de- 
fendant has, as we have seen, failed to 
establish, but it is nonetheless of great 
value as indicating his possession with 
regard to the field in question. In para. 
6 of the same written statement, there 
was a clear and unequivocal denial that 
the plaintiff bad ever been the tenant of 
the field in question. In para. II of the 
same, it was clearly alleged that the plaint- 
iff had been admittedly excluded from the 
plaint property for more than 12 years 
before the date of the suit and, as if to make 
certainty sure para, 12 went on to offer a 
plea of abandonment of the plaint property, 
while in para. 19 a definite affirmation 
was made that the defendant^ was the sole 
owner of the field fii ^ question. If these 
Allegations mean anything at all they imply 
that the defendant asserted his exclusive 
right to the tenancy of the field, that he 
denied jointnees of the plaintiff therein, 
and further admitted that he had excluded 
lie plaintiff. The J udge of the lower Appel- 
late Court to have entirely overlook- 
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ed this aspect of the case. It is perfectly 
true that the decision in Balakrishna Aiyar 
v,'Mut]nisawmi Aiyar (l)laid down that a 
-co-parcener, ‘ who sues for possession, and 
mho has not been excluded from the family^ 
is not, unless he establishes fraud or mis- 
appropriation, entitled to call upon the 
manager to account for dealing with the 
family property. But in relying on this 
case the learned Additional District Judge 
has entirely overlooked the words “who has 
not been excluded from the family". The 
ratio decidendi of the said decision is* there- 
fore, quite inapplicable in the present case. 

The learned Additional District Judge 
remarks that the fact that the respondent 
may have obtained no share of the income 
since he ceased to live with the appellant 
does not affect the principle which is laid 
down in Balakrishna Aiyer v. Muthuswami 
Aiyar (1) and other similar cases. The real 
point, however, in the present ease is that 
the defendant’s attitude in this suit has 
been that from 1904 he was exclusive owner 
of the property, and that plaintiff had no 
claims whatever to the share of the profits. 
In these circumstances 1 am wholly unable 
to see how, having excluded plaintiff, as he 
has, and having, moreover, admitted. the ex- 
clusion himself, he can be brought within 
the purview of Balakrishna Aiyar v. Muthu- 
swami Aiyar (1). On the contrary itse^ms to 
me that the principle enunciated in Krishna 
V. Subbanna (2) is fully applicable in the 
circumstances of the present case. That case 
is to all intents and purposes on all fours 
with the present one, c/.. Bhivrav v. Sitaram 
(3). In Amritrao V, Govind (4) Mittra, A. 
J. 0. remarked at page 148* as follows:— 

“No doubt in cases of exclusion from 
joint property, accounts may bo taken of 
past profits, but this, I think, can only be 
taken in a suit for general partition." 

There is thus, in my opinion, no absolute 
rule that in a partition suit each and every 
claim for mesne profits is necessarily un- 
sustainable. In the case of the present 
plaintiff, who was excluded as a n;iinor from 
the property, the claim, therefore, in my 
opinion, clearly lies. 

The decision of Macleod, C. J., and 

(1) 3 Ind. Cas 878; 32 M. 271; 5 M. L. T. U5; 19 M. 
L. J. 70. 

(2) 7 M. 564; 8 Ind. Jnr. 504; 2 Ind. Dec. (n. s) 
975. 

(3) 19 B. 532; 10 Ind. Dec, (n, s.) 355. 

(4) 21 Ind. Cas. 590; 9 N. L. R. 145. 

♦Rage of 9 N. L. 
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Heaton, J., in Ramnath Chhoturam v. 
Goturam Radhakisan (5) has been quoted 
by the respondent, but I cannot see that it 
is applicable to the circumstances of the 
present case. For these reasons, therefore, 
I am of opinion that the lower Appellate 
Court was incorrect in dealing with the 
profits in question in the way it did. The 
judgment and decree appealed against are 
reversed and instead the decree of the first 
Court is restored. The defendant-respond- 
ent will bear the present appellant’s coats 
both in this Court and in the lower Appel- 
late Court. The J udge of the first Court 
when he passes the final decree will allo- 
cate the costs in it a'*!‘*:r.li!.L' to the result. 

z. Ki Decree reversed. 

(5) 54 Ind. Oaa. 115; 44 B. 179; 21 Bom. L. R. 
1179. 


MADRAS HIGH COURT. 

Civil Apphal No. 131 of 1924. 

August 28, 1925. 

Present : — Sir Victor Murray Coutts 
Trotter, Kt.. Chief Justice, and 
Mr. Justice Vishwanatha Sastri. 

PALANIAPPA OHETTIAR— 2nd Legal 
Bepbesbntativb op the Plaintiff- 
Appellant 
versus 

B. RAJARAJESWARA 8ETHUPATHI 
alias MUTHURAMALINGA 8ETHU- 
PATHI AVERGAL, RAJAH of RAMNAD 

AND OTHERS— Defendants Nos 1 to 3 and 
Legal Representatives op Plaintiffs Nos. 1 
AND 3 — Respondents. 

Malicious prosecution^ suit for damages for — Death 
of plaintiff — Legal representative^ whether can con- 
tinue suit. 

A suit for damages for malicious prosecution cannot, 
after the death of the plaintiff, be permitted to be 
carried on by his executor or legal representative. 

Appeal against a decree of the Court of 
the Subordinate Judge, Madura, in Origin- 
al Sait No. 20 of 1923. 

Mr. V. Rajagopala Iyer, for the Appellant. 

Messrs C. V. Ananthakrishna Iyer and 
S. Sundararaja Iyengar, for the Respond- 
ents. 

JUDGMENT. — This is a point of some 
little mterest. A man called Subramanya 
Chetti started a suit for damages for mali- 
cious pi^ecution apd jn his plaint, he claim" 


ed a sum of money by way of general dam- 
ages and he also claimed special damages, 
under two heads. The first was Vakil’s fees 
and the second was travelling and other 
incidental expenses for securing the attend-, 
ances of witnesses for the purpose of defend- 
ing the prosecution which was launched 
against him. We will take it that that 
prosecution failed and had this imfortunate 
man lived, he would have got substantial 
damages against the defendant which would 
have included the special damages alleged 
to have been incurred by him. As a 
matter of fact, he died while the suit was 
pending, and when the suit actually came 
on for trial before the learned Subordinate 
Judge, it was proposed to continue the 
action with his executor or legal represent- 
ative substituted as the pleiintifi. The 
learned Judge held that that could not be 
done and we agree with him. 

The thing can be put in two ways: (1) on 
a narrower and (2) on a broader ground. 
The narrower ground is this: that his cause 
of action throughout is the tortious act of 
which he was the victim and not the fact 
that he incurred out of pocket expenses, 
e.g., for getting himself cured by a Doctor in 
ewe of personal injuries or getting himself 
defended by a Barrister or a Vakil in case 
of malicious prosecution. That goes to 
swell the bill against the defendant but it 
is not a cause of action. The cause of 
action is that which was done to him by 
running him over or by prosecuting him 
maliciously as the case may be. When we 
come to the case of an executor or a legal 
representative, his cause of action on behalf 
of the estate is quite different. He can 
only sue for a tangible, measurable, pecuni- 
ary loss caused to the estate by reason 
the tortious act, so that it would follow on, 
the narrower ground that although both 
the plaintiff if living, and his legal repre- 
sentative after his death had a can^e ^ 
action for the recovery of these out of 
pocket expenses caused by the wrong ol 
the defendant, nevertheless they would, 
recover them in different rights and for, 
different reasons. The living plaintiff will 
recover them as part of the damages for 
his general cause of action, i, e., malicious 
prosecution; while to the executor or 
ministrator, the expenditure would be the 
sole cause of action, because to that alona 
would he be entitled to a judgment. It 
may be put as it was put in the 
case of PuUini^ v. Gnat plas^m Rauway 
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Co, (1) on the . broader ground' that' these 
expenses not .the losses to the 
estate of the deceased; within the 'toean- 
ing of the Act “of Parliament (the word- 
ing of which is practically identical 
with that’of the Indian Statute), because 
they are so submerged and overtopped 
by the real cause of action which whs the 
tortious ^injury here malioions prosecution) 
that they must bOf treated as a mere inci- 
dant of that cause of action and not as 
giving rise to a separate head of liability 
enuring after death, to the legal representa- 
tive. On that: the legal representative 
could not start an independent action for 
the expenses of the malicious prosecution as 
in the present case. We respectfully agree 
but in any event we think that the learned 
Judge was quite correct in holding in 
accordance with the authorities in Calcutta 
and Madras that the.cause of action of the 
deceased man himself and that if any of his 
executors, are so different that it would be 
imposiible to permit his legal representa- 
tives to carry on a suit instituted by him 
to recover damages. That being so, there 
is no cause of action and this appeal will be 
dismissed. One set of costa to be divided. 

V. N. V. Appeal dismissed. 

t. K. 

(1> (1882; a Q. 13. D. 110; 51 L. J. Q. B. 453, 30 W. 
R. 798; 45 J. P. 617. 


BOMBAY HIGH COURT! 

Civil Extraokdinaky Application No. 219 
OP 1924. 

August 11, 1925. 

Present : — Sir Norman Macleod, Kt., Chief 
Justice, and Mr. Justice Coyajee. 
LEOH MOSES and others— Applicants 
' ' versus 

SOLOMON JEDAH MBYER— OppoNBNis. 

Civil Procedure. Code (Act V of 1908), s 115- 
Letters of Adminntration, gravt of, by Resideiit at 
A U n -lit' Jurfrdidr •' of Bombay Ihgh Court. 

The Honil>ay Uiuh {.'uoil has no jurisdiction to 
interfere in revision witlr to appealable order of the 
Resident’s Court at 'Aden. 

An order granting Letters of Administration parsed 
by the Resident’s Court at Aden, is a final judgment 
against which an appeal would lie to the Privy Councils 
It is not, therefore, open to the Bombay High Ccuit 
to entertain an application in xeviskn against tveh t-n 
otdev. 


Application against an order of the 
llesident at Aden. 

Mr. Binning (with him Messrs, Crawford' 
Bailey & Co.), for the Applicants'. 

Mr. O'Gorman (with hiki Mr. K. N, Kayd- 
;ee) , for Opponents. 

JUDGMENT. 

Macleod, C. J.— A petition was filed 
in this Court by Leoh Moses . bin Mpses 
Enoch Lav.i and Hanna Menahem Haiter^ 
daughter and widow of one Mosea ^bin 
Moses, stating , that the sons of Dawood 
Moses, brother of the deceased Moses biji 
Moses had applied to the Court of. the 
Resident at Aden for the grant of the 
Letters of Administration with the Will 
annexed of the estate of Moses Enoch Levi, 
the father of the said Moses bin Moses. 
The Court of the Assistant Resident issued 
citations, and the petitioners filed a caveat 
against the grant of letters. The Assistant 
Resident finding the matter contentious 
directed; under, s. 75 of the Probate and 
Administration Act that the. ^petition 
and the documents should be returned 
to the applicants for submission to the 
Resident. The Court of the Resident then 
issued notices fixing April 17, for the 
hearing of the said application. Thereafter 
because the petitioners did not file an 
affidavit in support of their caveat within 
eight days prescribed by r. 60ft of the 
Rules of the Bombay High Court, their 
objections were invalidated, and therefore, 
overruled. The petitioners applied to this 
Court on June 27, 1924, to set aside this 
order ; but the application was rejected on 
the ground that the order was of an inter- 
locutory nature. On July 14, 1924, the 
Resident without hearing the petitioners 
on their objections granted Letters of 
Administration to the applicants. The 
petitioners applied to this Court to call for 
the record and proceedings in order that the 
order might be set aside. A Rule was 
granted. Apparently it was noted at the 
time that a question might arise "v^hether 
this Court was competent to entertain an 
application under s. 115 of the Code, as the 
judgment or order complained against was 
appealable. In Rahdmbhai Jamabhoy v. 
Mariam Abdnl Rasul (l)^ it was held that 
this High Court had jurisdiction to interfere 
in revisibnwith any order by the 

Resident in the exercise of his. civif juris- 
diction under the Aden Act II of 1884. I 

(1) 5 Ind. Cas. 867; 34 B. 267; 12 Bum, L. R. 149. 
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feel doubtful whether euoh an assumption 
of jurisdiction is warranted under the 
terms of the Act, but in any event, the 
case decided by the Aden Court must be 
one from which no appeal lies. The Aden 
Court is a Court of final appeal, and the 
decision in this case is a final judgment or 
order granting Letters of Administration to 
the applicants. There would, therefore, be 
an appeal to the Privy Council, and it is 
not competent to this Court to deal in 
revision with such a judgment or order. 
The Rule is discharged with costs. 

Coyajee, J. — I concur. 

z. K. Rule discharged. * 


ItAUddON fitdtt CdUftT. 

Civil Miscbllaneoos Appeal No. 7 
OP 1925. 

May 11, 1925. 

Present : — Mr. Justice Rutledge and 
Mr. Justice Heald. 

MA ME MY A— Appellant 
versus 

.MA MIN Z AN— Respondent. 

Civil Procedure Code ( Act V of 1908), 0. XLI, r. SS, 
0. XLIII, r. 1 (u) — Suit decided on merits --Appeal 
— Remand for re-decision after adding necessary party 
— Appeal^ whether lies — Buddhist Law, Burmese— 
Suit to recover share of inheritance— Necessary 
parties. 

Where an Appellate Court sets aside a judgment of 
the Trial Court which has been given on the merits 
and remands the case for a fresh trial on the ground 
that a necessary party has not been impleaded as a 
defendant to the suit, the order of remand does not 
fall within the purview of r. 23, O. XLI of the C, P. C. 
and is not, therefore, appealable under r, 1 (u) of 
O. XLIII 

In a suit by an adoptive daughter of a deceased 
Burmese Buddhist couple to recover her share in the 
jointly acquired estate of her adoptive parents, all 
persons who are co-heirs of the deceased must be 
impleaded as parties. 

Miscellaneous appeal from an order of 
the District Court, Henzada, in C. A. 
No. 74 of 1924. 

Mr. R. M. Sen, for the Appellant. 

Mr. D. Dull, for the Respondent. 

JUDGMENT. 

Heald, J. — Appellant, claiming to be 
the adoptive daughter of Nga Le and his 
first wife Ma Po, sued respondent who is 
Nga Le’s second wife, to recover the 
share of the jointly acquired property of 
the marriage of Nga Le and Ma Po to which 
under Burmese Buddhist Law she became 
entitled on Nga Le’s death. Respondent 
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has a minor son by Nga Le who wea no 

made a party to the suit. 

The Trial Court gave appellant a decree 
for a five-eighth share of the property. 

Respondent appealed and one of he: 
grounds of appeal was that her son by Ngt 
Le was a necessary party. 

The lower Appellate Court, holding tha 
the son was a necessaiy party set aside th( 
judgment and decree of the Trial Coun 
and remanded the case fora fresh trial witl 
the son added as a defendant. 

Appellant appeals but I do not think tha: 
any appeal lies. Order XLIII, r. 1 (u) givei 
a right of appeal against an order undei 
O. XLI, r. 23 but that rule applies onl^ 
when the Trial Court has disposed of thi 
suit on a preliminary point. It is impossibh 
to say that the lower Court in this css< 
disposed of the suit on a preliminary poini 
and so neither O. XLI, r. 23 nor O. XLllI 
r. 1 (u) applies. 

I would, therefore, dismiss the appeal or 
this ground, but 1 would add that althougl 
on the death of Nga Le, his son by respond- 
ent was not one of his heirs, nevertheless 
since he had become an heir by reason oJ 
the re- marriage of his mother before the 
institution of the suit, I think that he wae 
a proper party. 

I would also add that the learned Judge 
in the lower Appellate Court has evidently 
read the judgment in the case of Ma E 
Hmyin v. MaungBa Maung(l) perfunctorilj 
and has failed to understand it. 

I would dismiss the appeal with costs 
Advocate’s fees to be three gold mohurs. 

Rutledffe, J.— I concur. 

z. K. Appeal dismissed. 

^^1) 83 Ind. Gas. 426; 2 R. 123; (1924) A. I. R. (R.) 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 746 op 1924. 
August 14, 1925. 

Pment;— Sir Norman Macleod, Kt., Chief 
Justice, and Mr. Justice Coyajee. 
OHUNI LAL MOKAMDAS MARWADI— 
Defendant— Appellant 
versus 

E. CHRISTOPHER and othbes— 

Plai ntipps— Respondents. 

Usurious Loam Act (X of 1918), ss. 2 (8) 8— Suit to 
redeem pledged cmiaments—Interest, high rate of— 
Belief, whether can be granted, 
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^ suit by a debtor to redeem certain ornsments 
pledged by him with the defendant does not fall 
within the purview of s. 2 (3) of the Usurious Loans 
Act, and s. 3 of the Act has, therefore, no application 
to such* a case. 

Second appeal from the decieion of the 
Acting Diatiict Judge, Poona, in Appeal 
No. 95 of 1924, varying a decree of the Joint 
Subordinate J udge at Poona, in Civil Suit 
No. 1116 of 1923. 

Mr. S. R. Bakhale, for the Appellant. 

Mr. J. G, Rele, for the Respondents. 

JUDGMENT. 

Maoleody O. J. — The plaintiffs sued 
to redeem their ornaments by paying the 
loan amount and interest thereon at eighteen 
per cent, per annum. They admitted that 
they borrowed the amount of Rs. 2,000 for 
their business from the defendant and 
passed to him a promissory note dated 
September 17, 1922, for that amount on 
the pledge of ornaments and Cash Certi- 
ficates of the Post Office, agreeing to pay 
interest at 6:f per cent, per mensem, but 
they alleged that they were orally told 
by the defendant that they would be 
charged interest at 1^ per cent, per 
mensem on the promissory note amount 
when it was returned. The defendant 
denied ever having promised to charge 
interest at 1^ per cent, per mensem. 

The chief contention of the plaintiffs was 
that the Court could give relief against 
the transaction as being harsh and oppres- 
sive under ss. 16, 19-A and 74 of the Indian 
Contract Act and the Usurious Loans Act 
X of 1918. It is quite clear that the provi- 
sions of the Indian Contract Act would be 
of no assistance whatever to the plaintiffs. 
They wanted money for their business and 
expected to make a good profit out of the 
business when assisted by the loan from the 
defendant. The first plaintiff had to admit 
that she consented freely and willingly to 
pay a high rate of interest in anticipa- 
tion of realising a bumper profit out of her 
own business. The defendant demanded 
one anna interest and she consented. There 
cannot, therefore, be any question of undue 
influence or misrepresentation,^ and the 
Trial Judge was right in his decision on this 
1 oiliti 

The Judge then referred to the Usurious 
Loans Act X of 1918 and held that the Act 
could not apply where fhe suit is brought 
by a debtor. Under s. 2(3) a suit to which 
the Act ap^lies^ means any suit, (a) for 
the recovery of a loan made after the com- 
mencement of the Act, (b) for the enforce- 
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ment of any security taken or any agree' 
ment whether by way of settlement of ac- 
count or otherwise made after the com- 
mencement of the Act, in respect of any loan 
made either before or after the commence- 
ment of the Act. I should say that it is 
possible that a suit for the enforcement of 
an agreement whether by way of settlement 
of account or otherwise made in respect of 
any loan might include a suit brought by 
a debtor. 

The chief argument urged in appeal was 
that this was a suit to enforce such an 
agreement, namely, the agreement to charge 
interest at the rate of 18 per cent, and not 
75. 

Tht T: i- LT . 1:.'' ■ sing the issues against 
the : i them to pay the 

balance due according to the promissory 
note and the costs of the suit to the defend- 
ant, and on their doing so they w^ere at 
liberty to take back their ornaments lying 
with the Nazir as produced by the defend- 
ant. 

The Acting District Judge said : — 

It seems to me that the nature of the 
suit should be regarded not from the point 
as to by whom it was filed but from the 
point as to upon what matter judicial in- 
quiry became necessary and judicial pro- 
nouncement made. Plaintiff deposited an 
amount in Court and asked for release of 
security pledged and adjudication of the 
amount due on the promissory note. If the 
defendant had applied for recovery of the 
loan made by him the course of the suit 
would have been exactly the same. In the 
absence of clear direction to the contrary, 
I do not consider that the application of 
the Act can be refused, merely because it 
is the debtor who came to Court to end 
the relation between herself and the money- 
lender. 

The security in the present case waa 
ample. The interest was exorbitant. It 
was excessive within the meaning of the 
term as explained .in s. 3 (2) (a) of the 
Usurious Loans Act, I think it proper in 
the circumstances to reduce it to one-third 
of that specified in the promissory nbtej 
that is to say 25 per cent, per annum." 

The order of the Trial Court was varied 
accordingly. 

We cannot agree. We do not think this 
is a suit to which the Act applied. It can- 
not be said that the plaintiffs' suit is for 
the enforcement of any security taken. It 
would only be a creditor who could file a 
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suit for the enforcement of his security. 
While the fact that the plaintiffs set up an 
agreement, which, being contrary to the 
written terms of the promissory note, they 
were unable to prove, could not be said 
to change the suit which was really a suit 
to redeem the ornaments pledged, into 
a suit to enforce an agreement in respect 
of the loan. If that were the case, it 
would always be possible for a deljtor 
to set up an agreement in his favour 
contrary to the terms of the contract to 
support a contention that the Court was 
then entitled to re-open the transaction and 
exercise the powers given to it under s. 3. 

We must, therefore, allow the appeal 
and restore the order of the Trial Court 
with costs throughout. 

Coyajee, J. — I concur. 

z. K. Appeal allowed. 


ttANOOON HlOH COURT. 

Special Second Civil ^Ippeal No. 417 
op 1925. 

April 28, 1925. 

Present : — Mr. Justice Carr. 

NACHIAPPA CHETTIAR— Appellant 
versus 

MAHOMED SABIR KHAN- 
Rkspondbnt. 

Civil procedure Code (Act V of 1008)^ 0. A'X/, r. SJ, 
0. XLI, rr. 2S, 25 — Mortgage of moveable 'property — 
Sale of property xn execution of decree against mort- 
gagor— Mortgagee^ whether entuled to follow property 
in hands of purchaser — Remand, what amounts in— 
Case returned for finding, whether remanded. 

A mortgagee of inoveabie property is not entitled to 
follow the mortgaged property into the hands of a 
purchaser who has purchased the property at a sale in 
execution of a decree against the mortgagor 

A case can be remanded only when it is retuined for 
a fresh decision. The word remand is not applicable 
to an order returning a case for a finding on a par- 
ticular issue 

Special second appeal from a decision 
of the District Judge, Rangoon. 

Mr. Ba Maw, for the Appellant. 

Mr. Avkelsaria, for the Respondent. 

JUDGMENT* — The appellant had a 
mortgage over a piece of land and a number 
of logs of timber. Both of these proper- 
ties were purchased by the respondent at 
a sale in execution of a decree. 

The only question that arises now is whe- 
ther the appellant is entitled to follow the 
moveable property into the hands of the 
purchaser. I agree with the District Judge 
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that lie is not. Sufficient authority for this 
proposition is to be found in the decisions 
re])orte(l as Sreeram Narasiah v. Bamvii- 
reddi V enkatar amiah (1), Raman Cketty v. 
Steel Brothers <& Co. (2) and Mating Shwe 
llnyin v. P^ulchand (3). 

This appeal is, theiefore, dismissed with 
costs. 

But some comment on the procedure is 
desirable. The District Judge “remanded'’ 
the case to the Sub-Divisional Court to ascer- 
tain the relative values of the immoveable 
and moveable properties with a view to the 
assessment of costs. I take no exception to 
that, except that instead of “remanding” the 
District Judge should have sent the case 
back for a finding on this question, and 
aftf r receipt of the finding should have 
passed his final judgment. Instead of that 
he merely held back his decree until the 
return of the case. I do not, however, think 
that any exception need be taken to the 
form of the decree. 

The word “ remand” should be used only 
when a case is returned for decision. It is 
used in this sense in the C. P. C. and is 
not used there in the provisions for return 
of a case for findings This seems to have 
caused the Sub-Divisional Judge to mis- 
understand what he had to do. All that he 
should have done was to ascertain the 
respective values and report to the District 
Judge. Instead he bad a fresh decree drawn 
up, dated the 8th August and signed it 
before returning the case. 

This he had no jurisdiction to do. 
Moreover, the decree was incorrectly drawn 
up. This decree is of no effect and the 
decree of the District Court in any case 
supersedes it. 

To make things clear the final decree of 
this Court will be a mortgage-decree over 
this immoveable property in suit for 
Rs. 5,000 with the costs and interest allowed 
in the original decree of the Sub-Divisional 
Court and fixing the same date for payment. 
It will be declared that the liability under 
this decree of the present respondents is 
limited to the amount of the sale-proceeds 
of the immoveable property, and that the 
costs awarded to him in this Court and the 
District Court are separately payable to 
him by the appellant. 

z. K. Decree modified. 

(1) 47 Ind. Cas. 976; 42 M. 59; 35 M. L. J. 450; 8 U 
W. 517; (1918) M. W. N. 718; 24 M. L, T. 454. 

(2) 2 Ind. Gas 351; 5 L. B. R. 8. 

(8j 74 Ind. Caa. 52; 1 Bur, L. J. 136; (1923) A, I R, 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

Original Civil Suit No. 552 op 1921. 

November 22, 1923. 

Present : — Mr. Kennedy, A. J. C. 

JETHANAND TEKCHAND— 
Pl.xintiff 
versus 

Thb secretary of STATE for 

INDIA AND ANOTHER — DEFENDANTS. 

Railways Act (IX of 1890), s. 72 — Risk Note B, goods 
consigned under — Loss^ damages for, suit to recover 
— Liability of Railway Company, extent of— Burden 
of proof. 

Under Risk Note Form B, all that is required is that 
the standard of the carrier should not fall below the 
common practice of the Railway, and it is only when 
the loss is due to some act of dereliction of duty 
which has reduced the standard to somewhat below 
the ordinary standard of precaution that the Railway 
Company is liable under the Risk Note. [p. 372, 
col. 2 1 

In a suit to recover damages from a Railway Com- 
pany for the loss of goods consigned to the Company 
tor carriage under Risk Note Form H, it is necessary 
for the plaintiff to show that the loss was due to wilful 
neglect or other contingency which renders the Com- 
pany liable under the terms of the Risk Note. fp. 372, 
col. 1.] 

Mr. Hassomal M, Gurhuxani, for the 
Plaintiif, 

Messrs. Tolasing K. Advani and T. G. 
Elphinston, for the Defendants. 

JUDGMENT.— The plaintiff on the 
18th March 1920 bought 250 bags of flour 
from defendant No. 2, the Ganesh Flour 
Mills. On the 18th March 1920 the Ganesh 
Flour Mills put these 250 bags on the 
North Western Railway at Delhi for des- 
patch to Karachi. The North Western 
Railway is a State Railway and is represent- 
ed in this suit by the Secretary of State. 
Only 231 bags, however, arrived at Karachi, 
the remaining 19 bags having been lost in 
transit between Delhi and Karachi. The 
plaintiff having failed to recover anything 
from either the Flour Mills or the Railway 
brought an action against both, (he Rail- 
way and the Mills. 

The cause of action was somewhat difficult 
to ascertain, because in para 3 of the plaint 
the suit is against the Railway defendant 
No. 1 for failure to deliver the 19 bags or 
>heir price and against defendant No. 2 in 
the alternative. 

The Miljs said that their liability to the 
plaintiff expired as soon as the bags were 
handed over to the Railway, and they as- 
serted that the Railway took possession of 
them as a common carrier to deliver to the 
plaintiffs. They also set up the terms of 
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the contract which exonerates the Mills 
from any liability in respect of any goods 
purchased from it as soon as such goods 
have left the godowns of the Mills. 

The Railway set up that the suit was bad 
in its form and said that the goods were 
consigned under Risk Note Form B which 
exempts the Railway from liability from any 
loss of goods so consigned except . under 
certain special circumstances which the 
Company pleads are here non-existent. 
The Court framed various issues and the 
case has now been heard. 

On the first issue, whether the suit is 
bad for multifariousness, it is certainly 
difficult for me to understand how the same 
suit can lie against both the defendants, 
but I do not think that need detain us. 
On the second issue, the question as to es- 
toppel of the plaintiff does not arise, it 
does not appear that the plaintin has made 
any admission which would prejudice the 
right of parties to recover any losses which 
may have been caused by the failure of the 
defendant No. 2 to deliver these goods to 
the plaintiff, at any rate no such statement 
is proved before me, and no arguments 
have been addressed to me on the subject. 

Issue No. 3. — The consignment was cer- 
tainly booked at the owner's risk under the 
Risk Note Form B. Issues Nos. 4, 5 and 6 
have been postponed for the present. The 
remaining issues Nos 7 to 10 can be put 
more concisely and I propose to discuss them 
on the following lines: — The goods were 
bound to be delivered to the plaintiff, but 
it now appears to me quite clear that it was 
the duty of the Mills to deliver. Looking 
at the contract, the contract calls for 
delivery at Karachi, Clause 4 exonerates 
the Company from responsibility for late 
delivery at Karachi Station only if the 
delay is due to certain contingencies, which 
do not arise in this case. Under cl. 5 the 
purchaser is required to take delivery in 
Delhi only on the condition that waggons 
are wholly unavailable to transfer the con- 
signment from Delhi to Karachi. Moreover, 
the bags were put upon the Railway and 
receipt taken not in the name of the pur- 
chaser but in the name of the Mills and the 
Railway receipt is forwarded to a Bank in 
Karachi being endorsed over to such Bank 
and it was only upon satisfaction of the 
Bank that the receipt was to be handed 
over by the Bank to the purchaser. 

It is true that cl. 3 of the contract 
says that the Company is not responsible 
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for shortage of goods after they have been 
removed from their godowns, but that clearly 
lunstmean after the purchaser has taken 
delivery whether in Delhi at the godovvn of 
the Company or at the contractual place of 
delivery from the godown of the agents. 
That being so, vi^ , the contract being for 
the delivery of these goods at Karachi, it is, 
in niy opinion, to the Mills and not to the 
Railway Company that the plaintiffs must 
look. The Railway Company has nothing 
to do with the plaintiffs being merely an 
instrument by which the Mills were at- 
tempting to fulfil their contract for delivery 
in Karachi. As the Mills failed so to deliver, 
for whatever cause it might be, it is not I 
think possible for the Mills to refuse to 
fulfil their contract. As regards defendant 
No. 2 there will have to be a decree in 
respect of these bags. 

Coming nowon to the question of defend- 
ant No. 2 it appears to me clear enough 
that the plaintiff has no cause of action 
against the Railway Company. Very like- 
ly the Mills may have but with that I am 
not concerned. But perhaps it is better to 
record a finding as to the question of the 
liability of the Company assuming that 
they were agents of the plaintiff as common 
carriers to the plaintiff. The goods were 
shipped under this shipping note which 
has frequently been the subject of judicial 
interpretation, and has been exposed to a 
great deal of criticism both on account of 
the rigorous nature of the terms imposed 
by it, and its obscurity and it is well-es- 
tablished that assuming prima facie that 
there is a loss, it is necessary, for the 
claimant to show (as indeed clearly appears 
from the wording of the clause) that the 
loss was due to some wilful neglect or other 
contingencies which render the Company 
liable for the loss. Now nothing is known 
about this consignment except so far as the 
evidence goes that at Bhatinda the waggons 
said to contain these 250 bags were sealed, 
and it was reported to the Guard at Mcleod 
Ganj that the seals were intact and that it 
was at Bahawal Nagar, which is said to be 
about 36 miles from ' Mcleod Ganj that the 
seals were found broken and on examina- 
tion the shortage was discovered. There 
was, therefore, apparently a loss due to 
theft from a running train. This being so, 
if it were necessary for me to decide it, 
I should hold that the Company was 
exeippt under the Risk Note. 

It may well be that the Railway Company 


did not take as many precautions as they 
might conceivably do, but that is not what 
is aimed at under the Risk Note. All that 
the Risk Note requires is that the standard 
of the carrier should not fall below the 
common practice of the Railway. It is 
a reasonable enough clause, in mj^ opinion, 
because the common contract of the Rail- 
way is known to consignors and if they 
choose to undertake a risk of loss incur- 
ring to their consignment consequent upon 
this common conduct they cannot afterwards 
complain if they have been unfortunate 
enough in any particular instance. It is 
only when the loss is due to some act of 
dereliction of duty which lias reduced the 
standard to somewhat below the ordinary 
standard of precaution that the Railway 
Company is liable under the Risk Note. 

It may be observed that I have not 
decided, whether assuming that the Mills 
were otherwise free from liability on the 
ground that they were bound to make 
delivery to the plaintiff at Delhi and not 
at Karachi, they would still be liable be- 
cause they chose to send these goods with- 
out specific instructions, by the Risk Note 
B. There is no specific issue on that 
question and it would be difficult to decide 
that without knowing what the natural 
course of trade was, and without giving 
the parties an opportunity to lead evi- 
dence on that particular point. I, therefore, 
say nothing about it, and it is not necessary 
for this suit. As regards the claim for 
market price of the goods I do not think 
that the plaintiff is entitled to -that. He 
has not brought his suit as I understand it, 
for damages but for recovery of a specific 
number of bags. I think he is only entitled 
to a decree against defendant No. 2 for 
Rs. 427-11-0 with interest at six per cent, 
from 25th March 1920 to date of suit and 
further interest on the principal amount 
at six per cent, till the date of payment, 
with costs. Against these costs are to be 
set' off the costs incurred in sommoning 
the Manager of the second defendant. I 
am of the opinion tnat that sommoning 
was unnecessary and I will set off Rs. 95 
in respect of it. There will, therefore, be a 
decree for the plaintiff agaihst defendant 
No. 2 with costs as aforesaid with the 
exception that I award Rs. 95 as counter 
costs Sait against the Railway Company 
is dismissed with costs. 

F. B. A. Suit flimimd, 

z. K. 
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MADRAS HIGH COURT. 

SacoND Civil Appbil Nos. 855 to 1039 
OP 1922. 

July 30, 1925 

Preterit: — Mr. Justice Phillips. 
SINNAKARTJPPAN and cthbrs- 
Defgndants— Appellants 

V^TSllS 

R. M. P. S. MUTIIIAH CHETTIAR and 

OTHB RS — PlaINTI FFS —ReSPON DENTS. 

Civil Procedure Code (Act V of WOS), 0 VII, r 10 
— Limitation Act (IX of i'. Plaint presented 

tn wrong Court —Order of plaint for 

presentation to proper Court— Time between date of 
order directing return and date of actual return, ex- 
clusion of —Landlord and tenant -Rent, when falls 
due • 

Where ii plaint is present id in a wrong Tourt, and 
the Court after inquir}^ ultimately directs the plaint to 
be returned for [iresentation to the proper Court, the 
plaintift’ is entitled, under s II of the Limitation Act, 
to exclude the whole period from the date of the 
filing of the plaint in the wrong Court to the date on 
which the plaint is actually returned for re-presenta- 
tion. fp. 373, col. 2] 

Krishna Variar v Kunji Toravcmar, 3 M. L. J. 190, 
not followed. 

Bapu Ammal v Govinda Padiyachi, 7 M L. J. 
261 and Bishesher Singh v. Ram Daur Singh ^ A. W. N, 
(1887; 302, followed. 

In such a case the proceedings terminate not on the 
date of the order directing the plaint to be returned 
but on th? date of the actual return with the endorse- 
ments on the plaint in accordance with the piovisions 
of 0. Vir, r. 10, 0. P 0 [p 373, col 2 ] 

Ordinarily rent for agricultural land becomes due 
on the last day of the year [p 374, col. 1 ] 

Second appeals against the decrees of the 
District Court, Rdinnad at Aladura, pre- 
ferred against the decrees of the Court 
of the Special Deputy Collector, Ramnad 
at Manamadura. 

Messrs. K, Bhashyam Iyengar and A, Sri- 
nivasa Iyengar, for the Appellants. 

Messrs, A. Krishnasamy Iyer and M. 
Patanjali Sastri, for the Respondents. 

JUDGMENT. — All these suits were 
filed in four batches by the plaintiffs, the 
first being filed in the Subordinate Judge’s 
Court on the Small Cause side, The Sub- 
ordinate Judge held that the suits were 
not of a small cause nature and that they 
should be filed either on -I.:!- 1 side or 
else in the Revenue Court. 'I he alter- 
native was given for the reason that the 
plaintiffs claimed both warams, and it was 
held that if they were entitled to both 
warams^ the suits would lie in a Civil Court 
whereas if they were not entitled to both 
the viarams, the suits would lie only in a 
Revenue Court. The suits were accordingly 
filed in the Civil Court on the original side. 
The q^uestion was th$n determined and it 


m 

was found that the plaintiffs did not possess 
both the warams and the plaint was return- 
ed to the Revenue Court. The only question 
which arises here is one of limitation, i. e.\ 
whether the time taken for prosecuting 
these suits in the Small Cause Court and the 
Civil Court (original side) should not be ex- 
cluded. The lower Appellate Court has 
held that the plaintiff has prosecuted these 
suits with due diligence and consequently 
under s. 14 of the Limitation Act, he is 
entitled to exclude the whole of the period. 
The period allowed is the period from the 
date of the filing of the plaints to the date 
on which the plaints were finally returned 
by the Court for representation. It is now 
argued that this is not the corre'et period 
allowed, the contention being that the pro- 
ceedings terminated on the date of the 
appellate order and not on. the date on 
which the plaints were originally returned. 
This was the view taken by a Bench of this 
Court in Krishna Variar v.Kunji Taravanar 
(1) a case decided after the C. P. C. of 1882 
came into force ; it merely purported to 
follow the decision in Abhoya Churn Chucker- 
butty v. Gout Mohun Dutt (2) which was 
based on the old Code of 1859 in which there 
wSvS no provision identical with O. VII, r. 10. 
When the C. P. C. distinctly orders a Court 
to return a plaint for representation, and at 
the same time to endorse on it the date of 
presientation, the date of return, the party 
presenting it and the statement of the 
reasons for returning it. I regret I cannot 
agree with the view that the proceedings with 
reference to that plaint can be said to have 
terminated, when there was still an act to 
be done by the Court which had seisin of the 
plaint. With all respect, I am of opinion that 
the decision in Krishna Variar v. Kunji 
Taravanar (1) cannot be jmstified by reason 
of O. yil, r. 10, C. P C., and I am supported 
in this view by subsequent cases of this 
Court. In Bapu Ammal v. Govinda Padi- 
yachi (3) the time to be excluded is held to 
be from the date of presentation until the 
date of return of the plaint and this view is 
also adopted in Basvanappa Shivrudrappa v. 
Krishnadas GovardhandsiS (4) and Bishesher 
Sinqh v. Ram Dhur Singh (5). The District 
Judge has, therefore, rightly calculated the 
time to be excluded from the period of 
limitation. 

(1) 3 M L J. 100 

(2) 24 W. R. 26. 

(3) 7 M. L. J. 261. 

(4) 59 Ind. Gas 743; 22 Bom. L. R. 1387; 45 B 443 

(5) A. W. N. (1887) 302. ’ ’ 
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The next argument is directed to a ques- 
tion of fact, namely, whether the plaintiff 
was exercising due diligence during the 
whole of that period. The lower Appellate 
Court found that he did do so and no facts 
have been put before me to justify me in 
interfering with this finding of fact. In 
fact the arguments are all based on what 
might have happened, and no assertion is 
made as to any particular act of the plaint- 
iff, to show that he did not exercise due 
diligence. I must presume that the lower 
Court has considered all the circumstances 
and I cannot interfere with the conclusion 
at which it has arrived. 

The last point taken is with reference to 
certfiin suits in which it was said that the 
amount ‘became payable when the kodai 
harvest was reaped, namely, in September or 
October. A large number of plaints were 
filed in October, three years later. Although 
some were filed in November, it does not 
appear in which of these cases the crop was 
harvested in October, nor whether in those 
cases, the plaints were not filed also in 
October, even if it is assumed that the cause 
of action arises at the moment that the last 
piece of crop is cut. I am not, however, 
prepared to accede to this contention, for 
ordinarily, the rent of each year becomes 
due on the last day of the year, and there 
is no evidence that (hat was not the case 
in respect of the suit tenancies. If that 
date is taken, all the suits were within time. 
I am not at all satisfied either that 
the cause of action arose in October 
or that it has been shown that in any 
particular case, the crops were cut at or 
before that time. The plaintiff gave the 
date of the cause of action in the plaint and 
no objection was taken in the written state- 
ments, and consequently that must be taken 
as the correct date. 

The second appeals fail on all these points 
and are dismissed with costs in Second 
Appeal No. 855 of 1922. There are 185 
appeals to which this judgment applies but 
the respondent is only represented in 
Second Appeal No. 8?*5 of 1922 ; the argu- 
ment being the same in all the cases. Con- 
sidering the large number of suits involv- 
ed 1 fix the fee at Es. 75. 

V. N. V. Appeals dismissed. 

7. K 


MBBOHANTS ASSOCIATION. [VS 1. \J. i»SOJ 

SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

Original Civil Suit No. 243 op 1925. 

September 22, 1925 
Present Mr. Raymond, A. J. C. 

RU8TOM K. SIDHVA— Plaintiff 

versvs 

The INDIAN MERCHANTS ASSOCIA- 
TION, KARACHI, AND OTHERS— 
Defendants. 

Karachi Port Trust (Amendment) Act (VI of I92i)t 
3 . If (2) — Becoming registered meaning of — Right of 
election^ when acemies 

The word “becoming” has been deliberately used 
in contradistinction to the word “being” in s. 4 (2) of 
the Karachi Port Trust (Amendment) Act of 1924, and 
is intended to connote something different to that which 
would be conveyed by the word “being”. The expression 
“becoming registered” in the section meaM in the 
process of registration as contrasted with “being regis- 
tered,” which refers to an act previous to the election. 
Therefore, an association mentioned in the section 
even though unregistered at the date of election, 
would be entitled to elect representatives to the 
Karachi Port Trust Board, provided it was in the pro- 
cess of being registered, that is to say, was making 
bona fide efforts to become registered, [p. 375, col. 2 J 

Mr. Srikishandas H. Lulla, for the Plaint- 
iff. 

Messrs. Kimatrai Bhojraj and Tolasing 
Khnshalsing, for the Defendants. 

JUDGMENT.— This is a suit of rather 
an unusual character. The plaintiff Mr. R. 
K. Sidhva, a Parsi gentleman of repute in 
this city, seeks to set aside the election 
of two prominent citizens of this place, 
Messrs. Harchandrai Vishindas and Shiv- 
rattan G. Mohatta, defendants Nos. 2 (a) 
and (6) by the Karachi Indian Merchants 
Association, defendants No. 1, as their re- 
presentatives on the Board of Trustees of 
the Port of Karachi. This election was 
held on the 23rd February 1925. Three 
candidates stood for election, the plaintiff 
and defendants Nos. 2 (a) and (h). The 
last two were elected defeating the plaintiff 
by a very narrow majority of votes. 

1 am not concerned with the motives 
that may have inspired the plaintiff in in- 
stituting the present suit; they may be good 
or bad. He raises the question as to the 
validity of the election of defendants Nos. 2 
(a) and (6), and whether as a memb^er of the 
Karachi Indian Merchants Association or 
as a public citizen of Karachi, he certainly 
is competent to do so. He challenges the 
validity of the election on the sole ground 
that the Karachi Indian Merchants Associa- 
tion, not beingan Association registered linder 
the law for the time being in force before the 
date pf the election was not competent to 
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elect any representatives on the Port Trust 
Board. This forms the crucial point in 
this suit. Thou:?h no doubt other issues 
have been raised as to the maintainability 
of the suit, etc., the main issue in the suit 
is Issue No. I which is as follows: — 

“Had the right to elect representatives 
on the Karachi Port Trust accrued to de- 
fendants No. 1 on the 2Jrd February 
1925?” 

Bombay Act VI of 1924, which is 
described as the Karachi Port Trust Amend- 
ment Act, was published on the 25tli 
November 1924, but this amending Act 
was to come into operation only from the 
Ist April 19i5. The immediate purpose of 
this Act was undoubtedly to extend the 
right of franchise to important commercial 
bodies in Karachi. Section 7 of the Origi- 
nal Karachi Port Trust Act VI of 
1886 was repealed by s. 4 of the amending 
Act which now provided for additional 
representation by the Karachi Chamber of 
Commerce, and empowered the Karachi 
Buyers and Shippers Chamber, and the 
Karachi Indian Merchants Association to 
elect, each of them two of their members as 
their representatives on the Karachi Port 
Trust Board. Until this amending fAct 
came into force the Karachi Indian Mer- 
chants Association had no right of 
representation on the Karachi Port Trust 
Board, but the Commisijioner in Sind under 
the powers vested in him by the original 
Act nominate! one of their members, 
usually the President, to a seat on the 
Board. 

Now, the controversy between the parties 
hinges on the construction to be placed on 
flub-s. 2 of a. 4 of the amending Act. This 
sub-section I reproduce. 

“The right to elect trustees conferred on 
the Karachi Chamber of Commerce, the 
Indian Merchants Association and the 
Karachi Buyers and Shippers Chamber 
shall accrue only on such Chamber of 
Commerce, or such Indian Merchants 
Association, or such Karachi Buyers and 
Shippers Chamber being or becoming 
registered under the law for the time being 
in force for the registration of Companies 
or Associations”. 

It is on the words “being or becoming 
registered’* that the Pleaders for the res- 
pective parties have concentrated their 
attention. There is, of course, no ‘ difficulty 
whatever as to the interpretation of the 
word “being”. If it stood by itself, there 


could not be the vestige of a doubt that 
the registration of the Association concern- 
ed was to be a condition precedent to a 
valid election. It is the word, “becoming,” 
however, that has given rise to the contro- 
versy between the parties, though, in my 
opinion, in consideration of the circum- 
stances that prevailed at the time of the 
enactment of the amending Act, its inter- 
pretation ought not to afford much difficul- 
ty. Mr. Lulla for the plaintiff contends in 
substance that the words “being or becom- 
ing” connote the same idea, and should be 
construed in an identical manner. Both 
these words according to him require as 
an indispensable condition that the Associa- 
tion should have been registered before 
there could be a valid election, and, there- 
fore, in his view the elections of defendants 
Nos. 2 (a) and (b) prior to the registration of 
the Karachi Indian Merchants Association 
was invalid and should be set aside. 

It is rather difficult to follow Mr. Lulla 
in his interpretation of the word “becom- 
ing ” If the meaning underlying this 
word is the same as that conveyed by the 
word “being”, then it is inconceivable that 
the draftsman should have used two words, 
when the word “being” by itself would 
have correctly expressed the intention of 
the Legislature. It appears to me obvious 
that the word “becoming” has been deliber- 
ately used in contradistinction to the word 
“being” and is intended to connote some 
thing different to that which would be 
conveyed by the word “being.” The words 
used in the section are “becoming register- 
ed,” i. e., as I interpret them, in the process 
•of registration as contrasted with the words 
“being registered,” which refer to an act 
previous to the election. The Century 
Dictionary explains the word “i-.- ■ -ii.iiiL'” 
as an intermediate bs l ween “being” 
and “not being.” T!:'‘ l!?-, svii meaning of 
theword “becoming” inthesense in whichit 
is used in this Act, wouW, in my opinion, bo 
the transitionary stage between the non-re- 
and the registration. Ifthe Karachi 
In nan Merchants Association had taken the 
necessary steps to have itself registered under 
the law for the time being in force “before 
the election was held, though the registra- 
tion may not have been an accomplished 
fact before the date of the elections, yet 
there would have been a sufficient compli- 
ance with the terms and conditions as pres- 
cribed in subs. 2 to s. 4 of the amending 
Act, 1 cannot, therefore, agree with Mr. 
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LuUa in his interpretation of the words 
“becoming registered*’ as implying that the 
registration was to be a condition precedent 
to the elections. It maybe that the word 
“becoming” does not convey the intention 
of the Legislature very explicitly, it was 
probably used for want of a better word 
but I feel no manner of doubt as to the 
sense in which it was intended to be under- 
stood and my province is jus dicere not jus 
dare. As 1 have observed the amending 
Act was passed into law on the 25th Novem- 
ber 1924. I am informed by the Pleaders 
that on this date none of the Associations 
or bodies to which the franchise was extend- 
ed, were registered. Whether this be true 
or not, the Karachi Indian Merchants Asso- 
ciation had not been registered. 

Now under s. 12 of Act VI of 1886, the 
elections for a seat on the Karachi Port 
Trust Board are to be held “not earlier than 
the 15th and not later than the last day of 
the month of February next preceding the 
first day of April from which the term of 
office of the new trustees is to commence.” 
The term^ of office of the new trustees 
was to conim^Qce on the 1st April 1925, and 
as the election was to take place in the 
month of February such Associations who 
had the right to elect and had not been 
registered, f/<rould only have a period of 
scarcely three months to effect the registra- 
tion. It was, therefore, anticipated at the 
time when the amending Act was passed 
that the registration may not be completed 
within the time the election was to take 
place, and hence, in my opinion, the words 
“being or becoming registered” were insert- 
ed in the Act not only for the benefit of 
those Associations that were already regis- 
tered, but also those that were in the pro- 
cess of registration, and has honestly taken 
such steps as were necessary to have them 
registered. This, I conceive, is the reason 
of the words “becoming registered” being 
inserted in the amending Act. The object 
of the registration of the bodies and Associa- 
tions qualified to return a representative 
on the Port Trust Board was evidently with 
a view to placing these Associations under 
the control of Government, and as long as 
these Associations had evinced an honest 
desire to comply with the requisitions of 
Government, it was not reckoned a matter 
of any importance whether these Associa- 
tions were registered before the elections 
actually took place or later. 

Now, I have no doubt that in the present 
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case the Karachi Indian Merchant Association 
did make bona fide endeavours to have them- 
selves registered. It was on the 26th August, 
1924, that they addressed a letter to 
the Chief Secretary to the Government of 
Bombay, for the issue of a license as to 
their registration. This application was 
made under s. 26 of the Indian Companies 
Act. The reply to this application from 
Government is dated the 2oth September 
1924. The applicants are informed that prior 
to the registration the memorandum and 
articles of Association of the Karachi Indian 
Merchants Association were to be scrutinized 
by the Solicitor to Government, and that 
notices were to be published in the local 
newspapers inviting objections to the regis- 
tration, and some other formalities had to be 
complied with. Further correspondence 
then ensued between the applicants and the 
Government of Bombay and the Solicitor to 
the Government of Bombay. The entire 
correspondence has been exhibited. It will 
be seen from a perusal of it, that, though 
the applicants pressed for early registra- 
tion, the delay in the registration was 
inevitable. The memorandum and articles 
of Association were revised by the Solicitor 
to Government, and sent for approval to 
the applicants. The public notices in the 
papers were to be in the form suggested 
by Government. Sometime had to be 
allowed to give the public an opportunity 
of lodging their objections, if any, to the 
registration. In short, it was not before 
the 12th May 1925 that the Bombay Govern- 
ment informed the applicants that their 
petition had been granted, and they were re- 
gistered as an Association under s. 26 of the 
Indian Companies Act. The correspondence 
clearly reveals this indubitable fact that the 
Karachi Indian Merchants Association was 
endeavouring from August 1921 tohave them- 
selves registered as an Association. In con- 
sequence of the time involved in examining 
the memorandum and articles of Association, 
and in complying with certain requisite 
formalities, the Association was not register- 
ed till May 1925. But it was in process of 
registration, and the words “becoming re- 
gistered under the law for the time being in 
force” wouldaptly apply to them. I, therefore, 
hold that the right to elect representatives 
on the Karachi Port Trust Board did accrue 
tothe Karachi Indian Merchants Association 
on the 23rd February 1925, and my finding 
on this issue is in the affirmative. Th 3 
election of defendants Nos. 2 (a) and (6; is 
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valid and tlie plaintiffs' suit must, therefore, 
fail as it discloses no cause of action. 

There are some other issues framed in 
this suit, which have been based on the 
defence raised to the plaintiffs’ action. They 
mainly refer to the jurisdiction of the 
Court to try the suit and to the maintain- 
ability of the suit. But in view of my 
finding on Issue No. 1, 1 think it superfluous 
for me to embark on a consideration of the 
other issues in the suit. The foundation 
of the plaintiffs’ suit is the ineligibility 
of the Karachi Indian Merchants Asso- 
ciation to elect any reoresentatives on 
the Karachi Port Trust Board before the 
Association had been registered, and it 
is this factor which according to him 
supplies the cause of action. As I have 
pointed out above and personally I feel no 
doubt as to the correctness of my finding, 
this argument is based on an erroneous 
construction placed by the plaintiff on the 
words “becoming registered," As, there- 
fore, I think, the plaintiff has no cause of 
action, the plaintiffs’ suit is dismissed, and 
he must pay the costs of defendants Nos. 1 
and 2 (a) and (6), However, only one set of 
costs is allowed. 

Before concluding this judgment one 
further point may be alluded to, not indeed 
as a guide to my decision, but as tending 
to confirm my interpretation of sub-s. 2 
of the amending Act On the 6th March, 
1925, the plaintiff addressed a letter to the 
Commissioner in Sind bringing to his notice 
that the Karachi Indian Merchants Associa- 
tion had not been registered on the 23rd 
February 1925, when the elections took 
place, and, therefore, the elections were 
'ultra vires of the Association, and must be 
regarded as invalid. On the receipt of this 
letter, the Commissioner in Sind had a letter 
addressed to the Secretary, Karachi Indian 
Merchants Association, requesting informa- 
tion as to whether the Association was a 
registered body prior to the elections of the 
23rd February 1925. The Secretary replied 
that the Association lay unregistered on 
the date of the elections, but that an appli- 
cation had been made to the Bombay 
Government in August 1924, for its registra- 
tion, and steps had been taken to comply 
with the requisitions of Government pre- 
liminary to the registration, and the registra- 
tion was daily awaited. Now under s. 5 
of the amending Act which has been sub- 
stituted for s. 8 of the original Act, the 
Associations to which the amending Act 


applies, are required to make a return to The 
Commissioner in Sind of the names of the 
persons elected by them as their represent- 
atives on the Port Trust Board. Under 
s. 9 of the original Act, the names of the 
persons* “duly elected" on the Board are to 
be notified in the Bombay Govemmevt 
Gazette, and the Sind Official Gazette, The 
names of Messrs. Harchandrai Vishindas 
and Shivrattan Gordhandas were thus notifi- 
ed as being “duly elected." Now the Com- 
missioner in Sind was aware not only of 
the allegation made by the plaintiff that 
the Karachi Indian Merchants Association 
was incompetent to hold the elections be- 
fore its registration, but also of the fact that 
it was not registered when the elections 
were held and yet it was declared that 
defendants Nos. 2 (a) and (b) had been 
“duly elected." The words are “duly elect- 
ed" not merely “elected", and this would 
pre-suppose that the Commissioner in Sind 
was not prepared to accept the allegation 
made by the plaintiff that the non-registra- 
tion of the Karachi Indian Merchants Asso- 
ciation was a defect fatal to the validity of 
the elections, as he was assured that the Asso- 
ciation had already applied for its registra- 
tion. 

In conclusion I need only briefly refer to 
the Karachi Port Trust who are defendants 
No. 3. The plaintiff has stated in his plaint 
that he impleads them as pro forma defend- 
ants. They were represented by Mr. Tolasing 
who stated that his clients were indiffer- 
ent as to the result of this suit and they 
supported neither party. He, however, 
pressed for costs. The plaintiff has claimed 
no relief against them, and they need not 
have appeared at the hearing. I do not 
think that there was any impropriety on 
the part of the plaintiff in joining them as 
co-defenants. They were included ex majori 
cautela, and if not necessary, they were pro- 
per parties. I direct defendants No. 3 to 
bear their own costs. 

z. K. Suit dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1676 op 1922. 
April 29, 1925. 

Present : — Mr. Justice Phillips. 
SEKKHU MU8THABU APPU 
RAVUTHAN — Plaintiff — Appellant 
versus 

NANI AND OTHERS— Defendants Nos. 1 to 4 
AND 6 TO 10— Respondents. 

Civil Proctdure Code (Act V of 1008), $$, 11, Expl* 
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IV, S9, i2--Execution of decret--Transfer of dtcrte^ 
Death of decree-holder-^ Legal representatives brought 
on record— Order confirmed on appeal— Objection by 
judgment-debtor at subsequent stage to jurisdiction of 
Court to make order — Res judicata. 

A decree was transferred for execution to a Court 
other than the Court which had passed it. The decree- 
holder thereafter died and the Court to which the 
decree had been transferred made an order adding the 
legal representatives of the deceased decree-holder as 
parties and directing that execution should proceed. 

• ■■ ■ oealed against the order, but 

■ , . ' .He then took the objection, 

which he had not taken in hi?, appeal, that the Court 
to which the decree had been transferred for execution 
had no jurisdiction to add the legal representatives of 
the deceased decree-holder as parties to the execution 

Held, tlail the objection must bo deemed to have 
been decided adversely to the judgment-debtor in tlm 
appeal preferred by him against the order, by virtue 
of the provisions of Expl. IV to &. 11, C. P. 0., and was, 
therefore, res judicata 

Second appeal against a decree of the 
District Court, South Malabar, in A. S. 
No. 726 of 1921, preferred against thatof.the 
Court of the District Munsif, Alathur, in O 
8. 182 of 1920. 

Lakshmnna Iyer, for the^Vppcl- 

hint., f!!’ 

Mr.^U. r. Atlanta Krishna Iyer, for the 
Reapboofents. 

jUfiGMENT.-The first objection 
taken by the appellant is that the applica- 
tion to execute the decree on behalf of the 
legal representatives of the decree-holder 
ought not to have been made to the Court 
•which was executing the decree but to the 
Court which passed the decree. This ques- 
tion is concluded by a decision of the Full 
Bench in this Court in Swaminatha Ayyar 
V. Vaidyanatha Sastri (1) and also in imar 
Chundra Banerjee v. Guru Prosunno Muker- 
jee (2) and Tameshar Prasad v. Thakur 
Prasad (2) Sham Lai Pali v. Modhu Sudan 
Sircar (4). All these cases were decided 
under C. P. C. of 1882 and there has since 
been an alteration in ss. 88, 244, 232 and 234 
of that Code. It is questionable whether 
these decisions are correct under the new 
C. P C. and I may observe that in the 
Full Bench decision in Madras, the learned 
Chief J ustice did not come to a determina- 
tion without considerable hesitation and 
one of the .Judges was of opinion that ss. 234 
and 244 of the Code of 1882 are irreconcil- 
able. As these sections have now been 
amended, it is possible that they may be 
reconciled by a different interpretation of 

(1) 28 M. 466, 15 M. h. J. 116. 

(2 27 C. 488; 14 Ind. Dec. (n. s.) 321. 

(3) 25 A. 443; A. W. N. (1901) 99. 

(4) 82 0. 558; 11 Ind. Deo, («, •.) 373. 
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them. I, however, refrain from discussing 
this question further in view of the fact 
^that the appeal must fail on another 
‘ground. 

The appellant was a party to the order 
in execution proceedings in which the legal 
representatives were added and although he 
preferred an appeal against the order, he 
did not take this particular ground of appeal 
and the order was confirmed. Under s. 11, 
Expl. 4 the ground ought to have been 
decided. It is, therefore, not open to him 
novy to raise the same objection in a suit. 
It is contended that he can do so, because 
the Executing Court had no jurisdiction to 
decide the case. It has been held that the 
Court had no jurisdiction, but it is not a 
question of absolute jurisdiction, but a 
question of exercising jurisdiction wrongly, 
and it has been held that a similar order 
passed in these circumstances is subject 
to appeal and is not necessarily null and 
void from its inception. I may refer in this 
connection to Hadjee Abdoollah Reasut 
Hossein v. Hadjee Abdoollah (5). The order 
not being null and void from its inception, 
this plea that it was absolutely without 
jurisdiction cannot avail the appellant. This 
suit was rightly dismissed and the second 
appeal must also be dismissed with costs, 
v. N. V. 

z. K. Appeal dismissed. 

(5) 2 0. 131; 3 I, A, S2l; 26 W. R. 50; 1 Ind, Dec. 
(N. 8 ) 380 (P. C.). 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

Original Civil Suit No. 207 of 1923. 

September 7, 1925. 

Present: — Mr. Raymond. A. J. 0. 

RATILAL BON ofMOOLJI — 
Plaintiff 
Dc^rsus 

RUGHNATHMULJI and others— 
Defendants. 

Hindu Law — Joint family — Alienation by manager 
— Necessity — Benefit to family. 

The manager of a joint Hindu family has power to 
sell or mortgage “on reasonable commercial terms” 
joint family property, so as 'to bind the interests of 
adult as well as minor co-parceners in the property, 
provided that in the case of minor members the sale 
or mortgage is made for legal necessity including 
debts incurred for family business or for benefit of the 
family, [p 383, col 1.] 

The term "necessity” must not be stiictjly (Construed. 
Benefit to the family may under certain circumstanoee 
mean a necessity for the transaction. 


RATILAL V. RUOHUNATfl MTJLJl. 
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Hunoomanper$aud Panday v. Babooee Munraj 
Koonweree^ 6 M. I. A. 393; 18 W. R. 81n; Sevestre 
253n; 2 Suth. P. C. J. 29; 1 Sar. P. 0. J. 55^. 19 E. R 
14E7, Nagindas Maneklal v. Mahomad Yusaif Mitchela, 
64 Ind. Caa. 923; 46 B, 312; 23 Bom. L. R 1094; (1922) 
A. I. R. (B ) 122, Tula Ram v. Tulshi Ram, 60 Ind 
Cas. 3; 42 A. 559; 18 A. L. J. 699 and Ram Bilas 
Singh v. Ramyad Singh, 58 Ind. Gas. 303; 5 P. L. J. 
622; 1 P. L. T. 535; 2 U. P. L. R. (Pat.) 228, relied 
upon. 

Vishnu Vishvanath Nimkar v. Ramchandra Sadashiv 
Nimkar, 73 Ind. Cas. 1017; 25 Bom. L. R. 508; (1923) 
A. I. R. (B.) 453 and Shankar Sahi v Baichu Ram, 86 
Ind. Cas. 769; 47 A 381; 23 A. L. J. 204; L R. 6 A, 
214 Civ.; (1925) A. I. R. (A.) 333, distinguished. 

Mr. Kimatrai Bhojraj, for the Plaintiff. 

Mr. Fatehckand Assudamal, for Defend- 
ant No. 3. 

JUDGMENT.— This is one of the class 
of suits not unfrequent of late wherein 
minors in a joint Hindu family seek to set 
aside alienations of immoveable properties, 
made either by the father or the managing 
member of the family, as unsupported 
by family or legal necessity. The present 
suit has been filed by one Batilal, a minor, 
through his next friend, his mother,Parvati- 
bai, widow of Moolji, for a declaration and 
injunction, and for partition of two im- 
moveable properties wherein the plaintiff 
states he is interested as a co-parcener in 
a joint undivided Hindu family. Defend- 
ants Nos. 1 and 2 Rughnath and Bhagwanji 
are the two elder brothers of the minor 
plaintiff. They have filed no written state- 
ments, and have raised no defence to the 
action, and there is but little doubt that this 
suit has been filed either at their in^igation 
or that they are in collusion with the plaint- 
iff. The only defence to the action is by 
defendant No. 3 who is the mortgagee of 
the tw’o immoveable properties in suit which 
by the suit are sought to be partitioned. 

The allegations in the plaint are that one 
Moolji, the father ofthe plaintiff and defend- 
ants Nos. 1 and 2 died in 1915, and left 
one immoveable property with building 
thereon situated in theRunchore Lines, and 
which is referred to in the evidence as the 
residential house of the family. About a 
year or two after the death of Moolji, de- 
fendants Nos. 1 and 2 bought a building 
adjacent to the residential house. They 
were under the necessity of raising money 
for the payment of the purchase price, and 
accordingly borrowed a sum of Rs. 11,500 
from defendants No. 3 on the security of 
the mortgage of both the residential house 
and the new building subsequently pur- 
chased. Owing to non payment of the 
amount there were disputes between defend- 


ants Nos. 1 and 2 on the one hand, and de- 
fendant No. 3 on the other with the result 
that there was a reference to arbitration, 
and a consent award was passed and made 
a rule of the Court. The plaintiff contends 
that defendants Nos. 1 and 2 were not em- 
powered either to mortgage the property in 
its entirety to defendant No. 3 or consent to 
an award decree in his favour inasmuch as 
the loan taken from defendant No. 3 was 
neither for the family benefit nor for legal 
necessity, and, therefore, both the mortgage 
and the award decree are void and inopera- 
tive so far as his interests in the properties 
are concerned. On the strength of the 
award decree defendant No. 3 applied for 
attachment and sale of the two properties on 
which his lien had been declaied, and the 
plaintiff now seeks for an injunction to 
restrain him from proceeding with the sale. 
He also prays for a declaration that neither 
the mortgage nor the awaul decree is 
effectual to transfer his interest in the pro- 
perties, and finally prays for a partition of 
the two properties, and being awarded his 
one-third share in them. 

By his wTitten statement the defendant 
No, 3 states that defendants Nos. 1 and 2 
are the only persons interested in the pro- 
perties mortgaged, and in the alternative, 
if it be held, that plaintiff No. 1 has an in- 
terest in them, the action of defendants Nos. 
1 and 2, the former being the manager of 
the joint family, is binding upon the plaint- 
iff He maintains that the amount borrow- 
ed from him was for the benefit of the fami- 
ly, and that it was utilised to pay antece- 
dent debts and for house-hold purposes. He 
adds that the decree obtained by defendant 
No. 3 is binding on the plaintiff and that in 
this suit the plaintiff is incompetent to have 
it set aside. He, therefore, prays that the 
plaintiff 8 suit be dismissed with costs. 

The following issues were framed with 
the consent of the Pleaders for the respect- 
ive parties: — 

1. Is the property in suit the joint fami- 
ly property of the plaintiff and defendants 
Nos. 1 and 2 or the property of defendants 
Nos. 1 and 2 only? 

2. Was the amount borrowed from de- 
fendant No. 3 for purposes which would 
bind the interest of the plaintiff, if any, in 
the property (covers paras. 3 and 4 of the 
plaint). 

3. Is the plaintiff bound by the award ? 

4. General, 
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At the commencement of the hearing of 
the case, the Pleader for the plaintiff stated 
that he would not press the plaintiff’s claim 
to any share in the immoveable property 
purchased by defendants Nos. 1 and 2 after 
the death of their father Moolji I, there- 
fore, confine myself to the consideration of 
the question as to the plaintiff’s right in 
the residential house. 

Now, before I touch upon the legal aspect 
of the case it is a matter of essential import- 
ance to grasp the facts and set out my de- 
ductions on the evidence recorded. Por, in 
cases of this nature where the family benefit 
or the legal necessity are challenged, it is 
necessary, before the law applicable is dis- 
cussed, to have a true conception as to the 
merits of each case. 

Moolji, the father of the plaintiff and de- 
fendants Nos. 1 and 2 died in Africa in 1915. 
The evidence shows that at the time of his 
death, and for some years previous he was 
earning ‘ a salary of about Rs. 250 per 
mensem. He died, however, virtually a 
and the only property that he left 
at his 'death, in addition to the residential 
house, was a sum of Rs. 600 only, his 
contribution from certain funds to which 
he had subscribed in his life-time. As 
Bhagwanji said in his evidence it was diffi- 
cult for his father to save any money as he 
had a large family dependent upon his earn- 
ings. Moolji must have also spent money 
on the education of defendants Nos. 1 and 2. 
Defendant No. 2 appeared to me to speak 
English fairly well, and at present accord- 
ing to him he draws a salary of Rs. 105 
in the National Bank, but at the time of his 
father’s death, he was schooling. Rughnath, 
defendant No. 1, is employed in the Port 
Trust, and earns about Rs. 70 or Rs. 80 
per mensem, now, though at the time of his 
father’s death his salary was about Rs. 30 
or 40 per mensem. The pecuniary con- 
dition of the family, therefore, at the time 
of Moolji’s death is a matter of no little im- 
portance in the consideration of this case. 
As long as Moolji was alive, the family ap- 
parently enjoyed some degree of comfort 
and to which the family had been accustom- 
ed, But after Moolji’s death, the pinch 
of poverty was felt, and the meagre income 
of defendant No. 1 was insufficient to defray 
the household expenses of the family. I 
shall revert to, later, the necessity which 
rendered some loan imperative. 

On behalf cf the plaintiff it has] been 
urged that the necessity for the loan was 


dictated by the conduct of defendant No. 1 
indulging in speculation. It is said thal 
in or about the year 1916 defendant No. J 
entered into some forward contracts in 
sugar in partnership with one Ladhuram 
Vishinji and sustained a loss ofRs. 3,00^' 
and for the purpose of liquidating it a sum 
of Rs. '2,000 was borrowed from one Haji 
Ahmad Yusif, and as security for the loan, 
the residential house was mortgaged with 
him. In my experience it occurs not un- 
often that in cases of this description the 
plea that the debts were incurred for an 
illegal or immoral purpose is set up in 
order to impeach the binding effect of a 
loan on the members of a Hindu family who 
have not effectively participated in it. In 
the present case on a consideration of the 
evidence, I find that this forward transac- 
tion in sugar imputed to defendant No 1, 
Rughnath, is a myth, and that it has been 
set up for the purpose of cloaking the real 
nature of the borrowings by defendants 
Nos. 1 anti 2. The evidence on the point 
that Rughnath had been speculating in 
sugar is confined to himself and his 
brother, defendant No 2. It was the latter 
that was first examined on the opening 
day of the hearing of the case. When 
questioned, as to the forward con- 
tracts entered into by his brother, he pro- 
fessed not to be acquainted with any 
details in respect of them ; as a matter of 
fact, he had no knowledge even as to the 
nature of the contract, whether it was a 
forward contract or otherwise, and all that 
he knew was from Rughnath’s information 
that he had entered into some contracts 
in partnership with Ladhuram Vishinji and 
had sustained a loss of Rs. 3,000. Rugh- 
nath, who was examined as a witness a 
couple of days after his brother’s evidence 
had been recorded, stated that in 1916 he 
had proceeded to Tando Allah Yar where 
Ladharam Vishinji lived, and that the latter 
proposed to him that they should be part- 
ners in some good business transactions. 
Rughnath says he agreed to the proposal 
and also to share the profit and loss with 
Ladharam. According to Rughnath howev- 
er he heard no more of this partnership 
transactions till he proceeded to Bombay 
in May or June 1918 and met Ladharam 
Vishinji. Tlie latter informed him that he 
had entered into a sugar transaction in 
pursuance of the alleced partnership asrree- 
ment and had sustained a loss of Rs. 6,000 
pf which a moiety was to be paid by 
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Rughrath. Rughnath that he trusted 
Ladharam Vishinji implicitly, and agreed 
to pay him his share of Rs. 3,000 which 
he did. The Pleader for defendant No. 3 
described this forward contract as bogus, 
and I am inclined to agree with him. The 
only evidence as to the partnership between 
Rughnath and Ladharam Vishinji is the 
oral, uncorroborated statement of Rughnath. 
Ladharam Vishinji, has not been cited as 
a witness to prove the partnership, nor is 
there any documentary evidence forthcom- 
ing as to it. The family of defendants Nos. 1 
and 2 was in very impoverished circum- 
stances after the death of Moolji, and it is 
incredible that Rughnath should promptly 
undertake to pay a large sum like Rs. 3,000 
to^ Ladharam Vishinji without the 
slightest attempt at any inquiry into the 
account or as to the circumstances which 
entailed a loss. In my opinion the alleged 
loss of Rs. 3,000 on a speculative con- 
tract entered into by Rughnath has been 
falsely set up with the view to proving 
the immoral nature of the contracts entered 
into by him, and hence the exemption of 
all liability on the part of the minor plaint- 
iff in respect of such a tainted debt. 

Now, further according to Rughnath, he 
borrowed a^ sum of Rs. 2,000 from Haji 
Ahmed Yusif and paid the same to Ladha- 
ram Vishinji towards the loss. The re- 
maining sum of Rs, 1,000 Rughnath at 
first said that it was borrowed from Manik- 
chand on the pledge of ornaments, but he 
soon altered his statement and said that 
he borrowed Rs. 2,000 from one Gangji 
Seth on the pledge of ornaments which 
amount he paid to Ladharam Vishinji 
and that the sum of Rs. 2, COO which he 
borrowed from Haji Ahmed Yusif he paid 
to Gangji Seth and redeemed his orna- 
ments.^ There is thus no satisfactoiy ex- 
planation as to the payment of the balance 
of Rs. 1,000 to Ladharam Vishinji, and 
this is an additional element which throws 
considerable suspicion on the alleged debt 
due to Ladharam Vishinji. 

That there was a sum of Rs. 2,( 00 
borrowed from Haji Ahmed Yusif in 1916, 
and that the residential house had been 
mortgaged with him in consideration of 
this loan admit of no doubt but I do not 
believe that this amount of Rs 2,000 was 
utilised towards, the payment of a sum of 
Rs. 3,000 which ic is alleged Ladharam 
Vishinji claimed. Rughnath in his evidence 
has stated that before he proceeded to 


Bombay, and when Ladharam Vishinji for 
the fiist time mentioned to him that there 
was a sum of Rs. 3,000 due by him on the 
losses sustained by the partnership con- 
tract, he had borrowed a sumofRs. 1,600 
or 1,700 from one Chaganlal Inderji. His 
evidence on this point is as follows : — 
Before going to Bombay I borrowed 
from Chaganlal Inderji the sum of 
Rs. 1,600 or 1,700 to liquidate my debts. I 
do not remember how those debts had been 
created. It may be that this amount had 
been borrowed from Chaganlal to pay the 
household expenses, as our salaries were 
small". 

This statement of Rughnath appears to 
me to supply the correct solution of the 
loan from Haji Ahmed Yusif. As I have 
observed above, after the death of Moolji, 
the family were substantially irian impecuni- 
ous condition. It was only Rughnath that 
earned a scanty pittance of Rs. 25 or 30 
per mensem and Bhagwanji states that he 
was still at school when his father died. It 
was impossible for the family to subsist on 
their slender income which, therefore, had 
to be supplemented by loans. These loans 
were first secured on the pledge of the 
family ornaments and the amount at first 
borrowed from Haji Ahmed Yusif which 
was as I have said on the mortgage of the 
residential house, was utilised towards the 
payment of the moneys borrowed for the 
household expenses, and the family orna- 
ments were thus redeemed. I hold, there- 
fore, that the sum of Rs. 2,000 borrowed 
from Haji Ahmed Yusif was for family 
necessity. 

Now, in 1918, the second house in suit 
was purchased by defendants Nos. 1 and 2 
in the name of defendant No. 2. This 
house was adjacent to the residential house 
and its owner Ladharam Dharamsi was a 
relation of the defendants. From Rugh- 
nath’s evidence it appears that he was very 
keen on the purchase of this house. From 
Karachi he proceeded to Han jam in Berar 
and concluded the bargain there with 
Ladharam Dharamsin for the purchase of 
the house for the sum of Rs. 8,300. It is 
significant to observe that defendants Nos. 

1 and 2 were eager to secure this house for 
themselves not on account of its situation 
but as Bhagwanji said the purchase price 
was low, and they anticipated that owing 
to the boon in land that then prevailed in 
1918, they would be in a position to realise 
a considerable profit by its sale and thus 
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discharge the family debt that weighed 
heavily on it. Again, they had recourse to 
Haji Ahmed Yusif, and borrowed a sum of 
Rs. b.OOO from him on the security of both 
the residential house and the house newly 
acquired. It is important, therefore, not to 
overlook the motive inspiring the purchase 
of the second house. 

Haji Ahmed Yusif, had advanced to de- 
fendants Nos. 1 and 2 a sum of lis. 10,000 
which with interest due thereon amounted 
to about Rs. 10,700. He pressed for the 
re-payment of this loan as he was in urgent 
need of money, and the defendants Nos. 1 
and 2 then appealed to Ibrahim Walli to 
help them with a loan. The loan was first 
granted on hundis, defendants equitably 
luoi ( jragi'ig with Ibrahim Walli the title 
d(‘( i of :h<‘ two properties. The loan from 
Ibrahim Walli was utilised in the payment 
of the amount due to Haji Ahmed Yusif 
and the mortgaged properties were re- 
deemed. As the amount due on the hundis 
was not paid to Ibrahim Walli by the due 
date, fresh hundis were drawn and executed, 
and finally, a mortgage-deed was executed 
in favour of Ibrahim Walli on August 21st 
1920 by the two defendants, Rughnath 
defendant No 1 executing it for himself 
and as guardian for his minor brother 
Ratilal. The consideration in the mortgage- 
deed is shown at Rs. 12,000, Rs y,0C0 
being the amount due on the hundis pre- 
viously executed and Rs. 4,000 was a fresh 
loan advanced to defendants Nos. 1 and 2. 
By this deed the two immoveable properties 
above described were mortgaged with de- 
fendant No. 3 as security for the aforesaid 
loan of Rs. 12,000. Exhibit 9 are a 
batch of four letters addressed by defend- 
ants Nos. 1 and 2 to defendant No. 3 equit- 
ably mortgaging with him the two aforesaid 
properties in consideration of the loans 
advanced on various occasions. All these 
four letters have been signed by defend- 
ants Nos. 1 and 2, and the defendant 
No. 1 has also signed them as guardian 
for the minor plaintiff. I may here observe 
that defendants Nos. 1 and 2 have not 
challanged the accuracy of the principal sum 
which defendant No. 3 claimed from them. 
Exhibit 10 is the consent award between 
defendants Nos. 1 and 2 and defendant 
No. 3 and was passed on April 20, 1922. 
It would appear from the award that the 
amount due to the defendant No. 3 was 
not paid in terms of the agreement between 
the parties, and further, there was a dis- 


pute with regard to the rate of interest 18 
per cent, claimed by defendant No. 3, where- 
as the defendants Nos. 1 and 2 contended 
that the interest due was only at the rate 
of 15 per cent. Defendants Nos. 1 and 2 
also contended that they were entitled to 
sufficient time for payment of the amount 
due. When the proceedings were still 
pending before the arbitrators, the parties 
entered into an amicable arrangement 
which is embodied in the award, and in 
terms of this arrangement interest was 
allowed to defendant No. 3 at the rate 
of 15 per cent, only and the amount due 
was payable in certain instalments, and 
a mortgage lien was granted to defendant 
No. 3 with a right to proceed in execu- 
tion against the aforesaid immoveable pro- 
perty and also to proceed personally 
against defendants Nos. 1 and 2, if the 
realisation by the sale of the mortgage 
properties did not cover the amount due. 
The reference to the arbitrator was signed 
both by Rughnath and Bhagwanji the 
former signing it both for himself and as 
guardian of the minor plaintiff. The award 
was filed in Court under the Indian Arbitra- 
tion Act and no objections have ever been 
lodged to it. 

I now proceed to discuss the legal aspect 
of the case, as it has been contended for the 
plaintiff by his Pleader Mr. Kimatrai, that 
the plaintiff is not bound by the loan trans- 
actions entered into by his brothers defend- 
ants Nos. 1 and 2, as the loans were neither 
for the benefit of the family nor for legal 
necessity. There is no doubt that defend- 
ant No. 2 Rughnath, the elder brother, was 
the manager of the family consisting of the 
plaintiff and defendants Nos. 1 and 2. 
Bhagwanji has admitted this. It was first 
contended by Mr. Kimatrai that as the sum 
of Rs. 2,000 borrowed from Haji Ahmed 
Yusif was for the purpose of liquidating 
an antecedent iqimoral debt, contracted by 
Rughnath in respect of some satta transac- 
tions that he entered into, which entailed a 
loss of Rs. 3,000 the loan from Haji 
Ahmed Yusif cannot be regarded as one 
fox the benefit of the family or as creating 
a legal necessity. As I have shown above, 
it has not been proved that Rughnath did 
enter into any partnership with Ladharam 
Vishinji. Nor has it been established that 
any loss was incurred by the partnership 
entering into any forward contracts, nor is 
there any satisfactory evidence as to the 
payment of the sum of Be. 3,000 to 
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Ladharam Viehinji. This argument must 
fail I hold that the sum of Rs. 2,000 
borrowed from Haji Ahmad Yueif was for 
the purpose of paying the debt of Chaganlal 
In derji which had been incurred to defray 
household expenses, and as the debt was 
contracted for the benefit of the family by 
its manager, it is, therefore, binding on the 
minor plaintiff. 

The second point taken by Mr. Kimatrai for 
the plaintiff was that the sum of Rs. 8000 
borrowed from Haji Ahmed Yusif and 
utilised towards the payment of the purchase 
price of the second house cannot be re- 
garded as a debt for the family benefit or 
as creating any legal necessity for the 
loan. 

In Hunoomanpersaud Fandey v. Babooee 
Mumraj Koonweree (1) their Lord&hips of 
the Privy Council observed as follows : — 

‘'The power of the manager for an infant 
heir to charge an, estate not his own is, 
under the Hindu Law, a limited and qualifi- 
ed power. It can only be exercised rightly 
in case of need, or for the benefit of the 
estate. But where, in the particular instance, 
the charge is one that a prudent owner 
would make, in order to benefit the estate, 
the bona fide lender is not affected by the 
precedent mismanagement of the estate. 
The actual pressure on the estate, the danger 
to be averted, or the benefit to be conferred 
upon it... is the thing to be regarded’’. 

In Mull’s Hindu Law, Art. 200, the follow- 
ing passage occurs : — 

“The manager of a joint Hindu family 
has power to sell or to n.i rigage ‘on reason- 
able commercial terms’ joint family property, 
so as to bind the interests of adult as well 
as minor co-parceners in the property, 
provided that in the case of minor members 
the sale or mortgage is made for a legal 
necessity including debts incurred for fami- 
ly business, or for the benefit of the fami- 
ly." 

In Nagindas Maneklal v. Mahomad Yusif 
Mitchella (2) it was held by Shah, J , that: 

“The term ‘necessity’ must not be strict- 
ly construed. The benefit to the family 
may under certain circumstances mean a 
nf'^essity for the transaction.” 

The facts of this case throw some light 
on the consideration of the present case : — 

“A Hindu joint family owned several 

(1) ' 6 M. I. A. 393; 18 W. R. Bin; Seveslre 253n; 2 
Suth. P. 0. J. 29; 1 8ar. P. Q. J, 552; 19 E. R, 147. 

(2) 64 Ind. Cas. 923; 46 B, 312; 23 Bom L, R. 1094; 
U922) A, L R. (B.) 122, 


houses, one of which was in such a dilapidat- 
ed condition that the Municipality requiied 
it to be pulled down. The adult co- parceners 
contracted to sell it to the plaintiffs. The 
joint family was in fairly good circum- 
stances ; and it was not necessary to sell 
the house. But the house could not be 
used by the family for residence and 
would not have fetched any rent. The 
plaintiif having sued for specific perform- 
ance of the agreement to sell, the minor co- 
parceners contended that the contract did 
not affect their interest in the absence of 
‘necessity’ for the sale. It was held that 
the agreement of sale was binding on the 
minor co-paiceners, because the adult co- 
parceners had properly and wisely decided 
to get rid of the property which w’as in such 
a stale as to be a burden to the family.” 

No doubt this was a case of sale, but the 
Privy Council has held that the same prin- 
ciple would also apply to cases of mortgage. 
Cases may arise wherein a prudent owner 
with due regard to the interests of the 
family which he represents might feel com- 
pelled to resort to methods which would 
have the effect not only of re-habitilating 
the fortune of the family, but also of 
supplementing its income. What was the 
motive for the purchase of the second house 
in this case ? Bhagwanji had supplied the 
answer. He stated that it was anticipated 
that a substantial profit would be realised 
by its sale. The family was undoubtedly 
in debt at the time cf the purchase. There 
was no possibility of wiping off this debt 
from the incomes of the two brothers, and 
the sum of l^s. 2,000 due to Haji Ahmad 
Yusif which carried interest at 12 per cent, 
per annum would accumulate to such an 
extent as to make its liquidation impossible 
for the family. It \vas, therefore, necessary 
to conceive some mode or the other of pay- 
ing off this debt. In 1918 there was a 
boon in land in Karachi as is well known 
the second house was being obtained at 
accost fairly low, and a prudent and 
reasonable man might well conclude that 
an opportunity was now offered to him of 
realising a handsome profit on the sale of 
the house after its purchase and it would be 
for the benefit of the family to embark on 
this investment. In my opinion, therefore, 
the purchase of this house was dictated by 
the motive to liquidate the debts due by the 
family and hence was for the family benefit. 

In Tula Ram v. Tulshi Ram (3) the loan 

(3) 60 Ind. Oas. 3; 42 A, 559; 18 A. L, J,699. 
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advanced by the mortgagee was for the 
purpose of enabling the mortgagors in 
a joint Hindu family to purchase some 
zemivdari property, though ultimately it 
was found that the loan was not utilised 
for the purpose indicated : It was held 
that as the purchase of the zemindari was 
beneficial to the family, the non-applica- 
tion of the loan to the purpose originally 
stated did not invalidate the mortgage. 
This case affords an illustration that even 
the purchase of immoveable property may 
well be reckoned as contributing to the 
benefit of a Hindu joint family. 

Mr. Kimatrai referred to the case of 
Vishnu Vishvanath Nimkar v. Ramchandra 
Sadashiv Nimkar (4) but the facts of this 
case are divergent in their essentials from 
the facts of the case before me. It was held 
in the case cited : — 

“That the manager of a joint Hindu 
family can justify the sale of joint family 
property only for necessity. He cannot 
justify it merely on the ground that the 
sale at the time appeared to be advanta- 
geous. Such a sale is not binding on the 
minor co-parceners". 

The property in the present case had 
not been purchased merely because the 
purchase was i' it was bought, 

as I have observed, to liquidate a family 
debt, and this was a necessity. 

Mr, Kimatrai next cited the case of 
Shankar Sahi v. Baichu Ram (5). In this 
case it was held that ordinarily a Hindu 
father cannot encumber joint ancestral 
property to acquire the necessary funds to 
pre-empt other property. In the boay of 
the judgment at page 383* there occur the 
following observations : — 

“It is not permissible to a Hindu father 
to voluntarily go forward and initiate 
litigation for the purposes of extending the 
boundaries of his property, and having 
succeeded in that litigation and having 
obtained a pre-emption decree, which gives 
him liberty to do something, can thereb}^ 
raise money, and encumber the joint... 
family estate". 

It will be seen from the case cited that 
this was a voluntary action on the part of 
the father not dictated by the necessities 
of the family. It was further observed in 
thia judgment: “that an adventure in the 

(4) 73 Ind. Cae. 1017; 25 Bom. L. R. 508; (1923) A. I. 
R. (B.) 453. 

(5) 86 Ind. Oas. 769; 47 A. 381; 23 A. L. J. 204; L. 
R. 6 A. 2U Civ.; (1925) A. I. R. (A.) 333. 

*page of 47 A.— [Bdd 


hape of a speculative suit which might 
possibly bring profit to the estate, could 
properly be regarded as a * benefit to the 
estate’ or ‘ a legal necessity’." 

That facts of the present case are entirely 
different. At the time the second house 
was purchased, there was a sum of 
Rs. 2,000 due by the family of defendants 
Nos 1 and 2 to Ilaji Ahmed Yusif, and in 
respect of this loan the ancestral property 
was mortgaged with him. Apart from the 
stigma that the mortgage of the residential 
house carried with it, it became essential 
to pay up this loan, and redeem the mort- 
gaged property promptly, for otherwise 
with the interest of 12 per cent, accumulat- 
ing on the principal sum, the family would 
have been unable to redeem the house. 
The second house was, therefore, purchased, 
as Bhag wan Ji. says, to liquidate the family 
debt that had been incurred. It was not 
a case of a mere speculative adventure, for 
it was reasonably anticipated that the 
house would realise a profit by its sale, and 
any prudent man, whether the father or 
the manager of a Hindu family, would 
avail himself of the opportunity offered to 
him of contriving to wipe off the family 
debt. 

Ram Bilas Singh v. Ramyad Singh (6), 
was cited by Mr. Kimatrai apparently with 
reference to the following passage : — 

“ The mere fact that the manager borrow- 
ed money in order to purchase immoveable 
property does not in itself create any 
presumption that the transaction was bene- 
ficial to the family so as to authorise the 
manager to hypothecate existing family 
property by way of security for the loan. 
Some necessity for the transaction or some 
benefit resulting to the family therefrom 
must in all cases be shown". 

I am in entire agreement with these 
observations, and, in my opinion, they 
rather tend to support my view of this 
case. In the present case the necessity for 
the purchase of the second house has been 
established and it has been shown on the 
admission of defendants Nos. 1 and 2 them- 
selves tbitt the purchase was for the benefit 
of the family. 

In view- of my conclusions that the 
sum of Rs. 2,000 first borrowed from Haji 
Ahmed Yusif was for the benefit of the 
joint family, and the second sum of 

(6) 58 Ind. Oas. 303; 5 P. L. J. 622; 1 P. L. T. 535; 2 
U. P. L. R. (Pat.) 228. 
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Ste. 8JOOO borrowed from the same in- 
diridua], utilised towards paying the pur- 
ctose price of the house purchased was 
dictated by the family necessities, the ques- 
tion whether Ibrahim Walli made the 
requisite inquiries as to the necessity of 
the loan from him is not one of any parti- 
enlar significanee. N.o doubt, a purchaser 
m a mortgagee must make reasonable 
yKtuicy, when he adrances a loan to the 
lather or the manager oi a joint undivided 
family as to^ the necessity for the loan, and 
the burden lies upon him to do so. Mere 
ircffiifeabin a sale or a mortgage' deed would 
rust by themselves be sufficient to establish 
the necessity for the sale of the mortgage* 
so as to bind the other co-parceners in a 
Hindu femily. Ibrahim Walli is dead, but 
his son Karim Ibrahim has been examined. 
Be deposes that he was joint with his 
f^her in^ business, and was present at the 
time when the conversation look place 
between his father and defendants Nos. 1 
and ^ a3< to the loan. He states that defend^ 
an>ts- Nos. 1 and 2 told his father that they 
required the loan to pay olf antecedent 
debts. He adds that his* father inquired 
from Maji Ahmed Yusif as to the status of 
the family of defendants Nos. 1 and 2^ 
and that the latter explained to him that 
he demanded the re-payment of the loan? 
only because he was in urgent need of 
money, and apparently gave him to under- 
stands that the loan was needed for the 
benefit of the family. He alse states that 
his father made inquiries from other mem- 
berS' of the caste to which defendants 
Nos. 1 and 2 belong. The mortgage- deed 
which was signed by defendant No, 1 as 
the guardian of Ratilal recites that the 
Iban was needed for the benefit of the 
jBamily, and Bhagwanji in his evidence has 
admitted? the correctness of the statement 
in the mortgage-deed that the- loan was 
required for the benefit of the family. I 
need hardly point out that the amoqntr 
borrowed fi»om Ibrahim Walli was utilised 
towarcte the liquidation of the debt due to 
Baji Ahmed Yusif which was a debt 
incurred fbr fttmily purposes, I have re- 
fsrredi above to the consent award that was 
made a rule of the Cburt. Mr. Kimatrai 
otejeetad tx> thea\^rdlon the only ground 
the mihor had not been properly 
I’ept^eeeitiedl JButiadmittediy the reference 
te acbitrattion wm sighed by IKughnaih as 
guardStofor thet»ihop^pIhi^ti# and- he, as 
k hftvflp hejdi was the mhhagihg member* of 
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the joint family. It was lastly urged, that 
the rjte of iiUerost at which the money was 
borrowed was exorbitant and that" tljis 
revealed a gross disregard of the family 
interest. The mortgage-deed describes the 
rate of interest as being i5 per cent, which 
has been allowed also by the arbitrator. 
To Haji Ahmed Yusif the interest payable 
is 12 per cent, per annum. I do not regard 
the interest payable to defendant No. 3 
exorbitant and unconscionable, or as be- 
traying an utter disregard of the family 
interest so as to exempt the minor plaintiff 
from liability. 

My findings, therefore, on the issues 
are : 

Tmie No. J.— The residential house was 
the joint family property of the plaintiff and 
defendants Nos. 1 and 2. 

Issue No. 2 . — In the affirmative. 

Issue No. 3 . — ^In the affirmative. 

The plaintiff’s suit is dismissed with 
costs. 

p, B. 1 . Suit dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No, 244 op 1922. 
October 2, 1924. 

Present: — Mr. Justice Madhavan Nair. 

M. RUDRAPPA — Defendant No. 3 — 
Appellant 
versus 

K. MARIAPPA AND OTHERS — Defendants 
N os. 1, 2 , 4 AND 3 AND PLAINTIFFS NoS. 1 TO G 
— Respondents. 

Civil Procedure Code (Act V of 1908)^ s. il, 
0. X.X.II1 — Withdnxwcil of suit — Second iutt when 
barred — Two suits involving same relief — Withdrawal 
of one —Othei\ maintainability of. 

Under O. XX 111, 0. P G , when a plaintiff with- 
draws a suit without the permission of the Court, he 
is precluded from instituting fi*esh suit; but thiadoeg 
not prevent the trial of a subject-matter, so long aa 
such trial is not affected by the principle of res 
judicata, [p. 387, cols 1 A 2 ] 

A filed a suit and attached certain property before 
judgment. B filed a claim petition, which was dis- 
missed, giad then filed a suit for getting the summary 
order set aside Subsequently B filed another suit 
for declaration of his right to the property and for 
delivery of possession. Both these suits were filed 
within a year of the date of the order on the claim 
petition. B withdrew the first suit as being unneces- 
sary with the permission of the Court, the order allow- 
ing withdrawal not mentioning whether it was with 
or without liberty to bring a fresh suit. A now took 
the objection that the second suit was not maintain- 
able as B was precluded from agitating the question 
of setting aside the claim petition therein by the with- 
drawal of the fifat auit ; 
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Ueld, that a declaration of his title claimed by B 
in the second suit involved a setting aside of the 
order on the claim petition, and there being no final 
adjudication of the matter in the first suit, and the 
second suit being filed within a year of the order on 
the plaim petition, the suit was maintainable, [p. 3^^7, 
col. 2.J 

Second appeal against a decree of the 
District Couit, Bellary, in A. 8. No. 70 of 
1921, preferred against that of the Court 
of the District Munsif, Hospet, in 0. 8. 
No. 9i of 1920. 

The Advocate-General and Mr. C. S. 
V enkatachariar, for the Appellant 
Mr. V. C, Seshachariar^ for the Respond- 
ent. 

JUDGMENT.-The 3rd defendant is 
the appellant. The plaintiff’s suit was sub- 
stantially for a declaration of the rights of 
plaintiffs Nos. 1 to 4 to the plaint lands 
and also for delivery of possession. Dur- 
ing the pendency of the suit plaintiffs Nos. 1 
to 4 sold their rights to plaintiffs Nos. 5 
and 6. According to the plaintiffs, the 
suit propejrty originally belonged to the 
members of the Racheyla family and it was 
purchased by the father of plaintiffs Nos. 1 
to 4 one Hampayya of Idukal on the 3rd of 
September 1912 under Ex. A. The case of 
the defendants is that the property belong- 
ed to the family of Ponpayya and Mallayya, 
that they took a sale-deed of it from the 
Racherla family in the name of Mallayya's 
father-in-law, Plarupyyaof Idukal, that it was 
a mere benami transaction, that Pompayya 
and Mallayya were always in possession, that 
thelands now belong to defendants Nos. 4 and 
0 the children of Pompayya and Mallayya, 
and that the lands are now being held by 
the 2nd defendant on a Isase given to him 
by the first defendant as the guardian of 
the 4th defendant. The 3rcl defendant 
supported the plea of defendants Nos. 1 to 
4 and also stated that the present suit is 
not maintainable on account of the order 
passed in O. 8. No, 531 of 1918 on the file 
of the District Munsif’s Court of Bellary. 

Three questions were argued before me 
(1) that the purchase by Hampayya of Idukal, 
the father-in-law of Mallayya was a benami 
transaction; (2) that defendants Nos. 4 and i) 
are owners of the suit lands by adverse 
possession and (3) that the present suit is 
not maintainable. 

The first question, the benami char- 
acter of the sale to Hampayya, is a question 
of fact. Both the lower Courts have found 
that Ex. A evidenced a real transaction and 
Conveyed title to the property to the father 
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of plaintiffs Nos. 1 to 4. This finding is 
attacked by the learned Advocate* General 
on behalf of the appellant. Exhibit A, the 
sale-deed, recites that the plaint lands were 
orally sold to Hampayya for Rs. 800 in 1903 
and put in Harnpayy as possession and that 
as no proper sale-deed was executed till 
then, Ex. A was executed and delivered to 
Hampayya. According to the evidence in 
the case, out of the consideration of Rs. 800, 
Rs. 400 was paid in cash for the rest a 
promissory-note, Kx. C, was executed. This 
was renewed by Exs, 1) and E, and when 
the whole amount was paid, the sale-deed 
Ex. A was executed in favour of Hampayya. 
In attacking the finding that the sale to 
Hampapya was not a benami transaction, 
the learned Advocate-General mainly relies 
upon Exs. XLV and XLV (a) 1, extracts 
from the account-books of the Racherla 
family relating to the transaction of Ham- 
payya’s son-in-law, Mai lay yi, and his elder 
brother Pompayya. These accounts show 
that originally the idea was to sell the 
plaint lands to Pompayya and Mallayya for 
Rs. 650, that along with this sum the whole 
amount due to the Racherla people came 
to Rs. 1,030 in 1903, of this Rs. 230 was 
excused and the consideration was fixed 
at Rs. 800, half of which, viz, Rs. 400 was 
paid by Hampayya and for the remaining 
sum he gave Ex. C. Both the lower Courts 
have found that there is really no reason 
to suppose that the payments w’ere made 
by Hampayya on behalf of Pompayya and 
Mallayya. Though originally the idea 
might have been to sell the property in 
their favour, as they were not able to find 
consideration. Mallayya’s father-in-law must 
be taken to have purchased the property 
for himself. This is the view taken by 
both of the lower Courts on an examination 
of the evidence in the case. Pompayya and 
Mallayya were in possession of the lands 
for a considerable number of years; but it 
must be remembered that Mallayya was 
the son-in-law of Hampayya. The conclu- 
sion that Ex, A evidenced a real transaction 
in favour of the plaintiff's Nos. 1 to 4 is 
based upon the evidence in the case and I 
cannot say that that conclusion is not 
warranted by the facts. 

Point No. 2.— As regards adverse posses- 
sion, both the lower Courts have found that 
from 1899 to 1903 Pompayya and Mallayya 
were in possession by virtue of the agree- 
ment to purchase entered into with the 
Racherla family, so their possession was 
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not certainly adverse lo the Racherla people. 
The sale had not been completed, and the 
Racherla people must be still considered 
to have regarded^themselves as the owners. 
As the sale had not been completed in 1903 
Hampayya decided to purchase the lands 
and the possession cf Pompayya and Mal- 
layya after that period must be considered 
to be by the permission of Hampayya. I 
do not think, therefore, that defendants 
Nos. 4 and 5 are the owners of the suit lands 
by adverse possession. I may state that 
this argument was only lightly touched 
upon by the learned Advocate General. 
Long possession by Pompayya and Mallayya 
was referred to by him more in support 
of the agreement that Ex. A evidences a 
benami transaction than as a basis for sepa- 
rate argument. 

As regards the plea of the 3rd defendant 
that the present suit is not maintainable on 
account of the order passed in O. S. No. 531 
of 1918, the facts are as follows. The 3rd 
defendant filed O 8. No. z of 1918 on the 
file of the District Court and attached the 
plaint lands before judgment; plaintiffs 
filed a claim petition which was dismissed, 
they, therefore, filed 0. 8. No. 531 of 1918 
on the 9th of October 1918 for getting 
the summary order set aside and they filed 
the present suit on the 8th of July 1919. 
It will be seen that both these suits were 
filed within a year of the date of the order 
on the claim petition. In the present suit 
there is reference in the plaint to the claim 
petition and a prayer for a declaration of 
the rights of the plaintiffs to the plaint 
lands aginst all the defendants including 
the 3rd defendant. After the institution of 
this suit, the prosecution of 0. 8. No. 531 of 
1918 was obviously unnecessary when the 
3rd defendant took the objection that the 
present suit was not maintainable, 0. 8. No. 
531 of 1918 had already been filed against 
him and the plaintiffs, therefore, withdrew 
that suit (0. 8. No. 531 of 1918). It is the 
order passed when it was withdrawn that is 
relied upon by the 3rd defendant as a bar to 
the present suit. The decree, Ex. XLIV, 
giving permission to the plaintiffs to with- 
draw the suit does not say whether it was 
with liberty .or without liberty to bring a 
fresU suit. As it does not dismiss the suit, I 
do hot think that the plaintiffs are precluded 
from agitating the question raised in 0. 8. 
No. 531 of 1918 in this suit. No doubt under 
0. XXIII, when a plaintiff withdraws a suit 
witiiout the permission of the Court, he 


shall be precluded from instituting fresh 
suit ; but this does not prevent the trial of 
a subject-matter, so long as such trial is 
not affected by the principle of res judicata. 
As Ex. XLIV shows that there was no final 
adjudication of the rights forming the 
subject-matter of that suit, I think that 
the plaintiffs may claim that the summary 
order passed on their claim petition should 
be set aside in the present suit. The decla- 
ration of title claimed by the plaintiffs in 
this suit amounts to a setting aside of the 
order on the claim petition. 1 have already 
stated that both this suit as well as 0. 8. 
No. 531 of 1918 were filed within a year 
of the date of the order on the claim 
petition. The plaintiffs elected to proceed 
wdth this suit involving the same relief 
after dropping the other. I may say in 
this connection O. 8. No. 2 of 1918, in con- 
nection with which the plaint lands were 
attached by the 3rd defendant was dismis- 
sed after the filing of this suit. I agree 
with the learned District Judge that the 
present suit is not barred by the order 
in O. S. No. 531 of 1918. 

I dismiss the second appeal with costs of 
defendants Nos. 9 and 10. The memo- 
randum of objections filed by respondents 
Nos. 1 and 2 raises the same question 
dealt with in the second appeal. It is 
also dismissed with costs of respondents 
Nos. 9 and 10. 

V. N. V. Appeal dismissed, 

N. H. 

SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

Original Civil Suits Nos. 432 and 433 
OF 1924. 

Execution Miscellaneous No. 273 op 1925. 

July 20, 1925. 

Present: — Mr. Tyabji, A J. C. 

YUSIF MAtlBUB & COY.-~Plaintiffs 
in all 
versus 

SALLOH MAHOMOD UMOR DOSSAL— 
Defendants in Suit No. 432. 
LALOHAND JBYRAMDAS -Defendants 
IN Suit No. 433 op 1924. 

FIDDA HUSSAIN ADAMJI— Defendants 

IN Execution Miscellaneous No. 273 of 
1925. 

Civil Procedurt Co(U (Act V of 1908), 0. XXI, rr. 2, 
15, 0. XXX, r. 1 — Suit in name of firm— Payment to 
one partner— Satisfaction of decree. 

Where a suit is brought in the name of a firm under 
the proviaiona of O. XXX, r. 1, C. P. 0,, one partner 
of the firm is competent to receive payment in respect 
of the decree in favour of the firm and to notify 
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Satisfaction of the said decree to the Court. Fp. 390, 
col 1 ] 

Mr. Kimatrai Bhojraj, for the PJaintiffd. 

Mr. Khanehand Oopaldaa, for the Defend- 
aats. 

O-RDER* — These three matters were 
argued together by consent. In each there 
is an application for execution and a noti- 
fication of satisfaction and the point is 
whether the decrees have been satisfied or 
whether execution should proceed. 

The same questions of law arise in all 
these, and the questions of fact are similar. 
1 shall, therefore, deal in detail with Suit No. 
432 of 1924 and thereafter deal with points 
not already covered so far as they affect or 
arise in Suit No. 433 of 1924 and Execu- 
tion No. 273 of 1923. 

Suit No. 432 op 1924. 

The decree in this matter was made on 
13th May 1921 and is for Rs. 11,744-13-8. 
On the 19th of May, Yusif Haji Abdallah 
one of the members of the plaintiffs’ firm 
wrote to the defendant the letter which is 
Ex 3 A in these proceedings to the effect 
that the defendants well knew that the 
firm of the plaintiffs was dissolved and that 
Mahbub was no longer a member of the 
firm and that no payment should be made 
to Mahboob. This was followed b^ a letter 
dated the 10th June 1925 and written by 
the Pleaders of the plaintiffs to the Pleaders 
of the defendants in the following terms;. 

We shall thank you to direct your 
clients to pay up the decretal amounts in 
the above two cases as detailed below. 
Failing payment we have instructions to 
file execution application immediately the 
Court re-opens. 


Principal Coats 
Ha. h. p. Ks. a. p. 

Suit No. 424 of 

1924- ... 27,906 13 0 2,217 14 9, Interest 

at 6 per 
cent, per 
annum 
from 
20th 
June 
1924 to 
payment. 

Suit No. 432 of 

1924 .. 10,192 1 0 £50 13 3 Do. 

The judgment-debtors allege that, they 
paid the decretal amount on t^e l^th qf 
June to Mahbub, one qf the members, of 
the plaintiffs' firm> ajad that, therefore, the 
notification that. the (fecree has been sstis- 
fieii is effective. The plaintiffs in the first 
instance deny that any payment was in 


fact made, secondly they contend that the 
payment bein^ to one of several partners 
of their firm it was not valid, and that 
Mahbub as a single partnCT was not 
empowered by law to give, a valid discharge, 
or to notify satisfaction of the decree on 
behalf of the firm; finally they say that, 
m any event, there was collusion between 
Mahbub and the judgment-debtors that 
the collusive transactions cannot affect 
their rights ; so that assuming that the 
defendants did pay Mahbub in collusion 
with him, they are nevertheless bound to 
pay the. amount over again to the plaintiffs. 

As to the question of fact I think the 
defendants have satisfactorily proved pay- 
ment on the 13th of June. They have pro- 
duced their books of account which I have 
examined with some care, and ! feel no 
doubt that those hooks are properly kept, 
and that they prove the payment supported 
as they are by the oral evideoce, qf, Thaw- 
erdas and Bhoora who are empipyed in the 
defendants’ firm. Both these witnesses, 
especially Thawerdas impressed me.fayour- 
abh\ 

Doubt was thrown on the payment by 
reference to five circumstances, 

In the first place because it was said 
that the head of the defendants' firm whq 
was referred to as Saith Osman was. not 
called. 1 had at a very early stage drawn 
Mr. Khanchand’s attention to the ipippr- 
tance of his bein^ called ; and I giye fulj 
weight to this omission : but I am satisfied, 
that the cause of, it was merely that the 
witness was not available at convenient 
hours. This matter has been be^rd dnring 
three hearings I believe. In any case when 
Mr. Kht^nchand offered to hnve him called 
so that the plaintiff may have aft oppor- 
tunity of (Toss-examining him, Mr. Elima- 
trai said that if I palled him as a Court 
witness he would cro^ examine tbq. witness, 
but otherwise he would prefer to rely on 
the fact that the witness bad not been call- 
ed by the defendants. That reliance, there- 
fore, is on a broken reed. 

The next; circumstance relied upon in 
connection with this question, is whether 
the letter of 19th May (Ex. 3tA) was not 
suScieot tp v^rn the defendants, and 
whether apart from its legal effect (iwbioh 
I shall consider later), it did npt tj^ow 
great suspiciuu on the alleged p^ment. It 
did sirike me af the start .in that light. But 
it must-be.borne in mind that v^aa. 

written only by qne of ttie three partnew. 
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(asBumiflt* that %ere onTy the 5 part- 
SSers alht^fed by Seth Ismail Ex. 3 and 
not thfe five persons stated to be partners 
by Mahbnb in his deposition Ex. 8l. 48 
at thehearinj? of the sciit). Exhibit 3 A 
eantiot, therefore, be compared in regard to 
its formal effect or weight to Ex. 8 which 
wis addYesSefd by the Pleaders of the firm in 
whose 'favour the decree was passed. Ex- 
hibit 8 may well be described as a demand 
fOr Jiayment enforced by a threat. 'I'o 
Biy mind the natural effect; of this corres- 
pondence is that the defendants’ firm, 
nnless it was in monetary difficulties, would 
nflifeO the payments demanded. As a re- 
sult, therefore, of the examination of the 
correspfondence I have come to the con- 
clusion that Exs. 3-A and 8 far from sup- 
porting the applicant are in favour of the 
contention of the defendants. 

A third circufiistance was the fact that on 
the date of the payment, vig., the 13th of 
J une, Rs. 12,096 are alleged to have been 
paid in cash into the defendants’ firm and 
that the source of this sum is not further 
traced. Thera was, however, a balance of 
Rs. 4,400 brought forward, and then the 
large sum of Its. 2d.0id0 was drawn by a 
cheque from the National Bank Of India, 
and these two sums sufficed for the pay- 
ment of the decretal amount, and yet to 
leave a balance of as much as Rs. 14,000 in 
habd. After looking over the accounts I. 
think that the sum of Rs. 12,000 was not 
comparatively so large as to make that 
circumstance, in itself, sufficient to throw 
its payment by Ssith Osman in doubt. 

Fourthly it is said that there is a sum 
standing in the defendants’ account books 
dbe from Idahbub, and that this circums- 
tance throws doubt oh the alleged pay- 
ment to him. But the defendants could 
not deduct the sum that was due from 
Mahboob personally ffom a sum due to the 
firm under a decree of the Court. The two 
transactions were entirely distinct, and one 
could not affect theothpr. 

FiaSliy it «yas said that the firm of Yusuf 
Mahbub 4hd Oe. had been dissolved and 
khdtvn to h^V'e bi^bn aissolyed as early 
as 1921. .But ,the plaint in the present 
shit, (hsted the 201^ isf June 1924, is in the 
fiaffie of the firm ahd describes It as then 
Chrryibg dtibhslheSs. There is no substance 

this pmnt. I-, therefore, eome to the con- 
st i)iou that the amdunt of the deel^ was 
(NUd as filleted. 
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There is no evidence of odllttsion between 
the defendants ahd Idahbub and the mere 
'suggestions and auspicious that the plaint- 
iffs make or throw out against the defend- 
ants are quite insufficient to prove allega- 
tions of this nature. 

1 should like to add with reference to the 
evidence of Ismail that he did not impress 
me very favourably. He knows English well 
enough to write the letter Ex. 3-A in Suit 
No. 432 and Ex. 9 in Suit No. 433 ; and yet 
he wanted to have every question put to him 
translated and he himself answered in the 
vernacular. Then hiS statement in the 
letter and in the witneSs-box that the fi,rm 
of Yusuf Mahbub & Co. had been dis- 
solved in 1921 was opposed to the fraipQ 
of the suit, where the firm are plaintiffs 
and are described as still cirrying on 
business. In the witness box he struck me 
as a shrewd man taking into consideration 
all the bearings of a question before he was 
willing to commit himself to a reply, an4 
yet eager to seize points in his own favour. 

It remains to be considered whether pay- 
ment to Mahbub ih the circumstance entitles 
the judgment-debtor to have satisfaction of 
the decree recorded. 

The relevant provisions of the law are con- 
tained in the C. P. C., 0. XXI, r. 15 and 0. 
XXX. I think the references to the Indian 
Contract Act, a. 38 ei seq were quite uncalled 
for. Even apart from the fact that the provi- 
sions of the Contract Act have caused much 
difference of opinion in the Courts, it is ob- 
vious that the effect of a decree against a firm 
is quite different and based on entirely 
different principles and considerations from 
the effect of a promise to joint promUorq 
and, in any caae, the specific provisions of 
the Code dealing with procedure and exe- 
cution must be considered rather than far- 
fetched analogies drawn from rules relating 
to contracts. For similar reasons i think 
0 XXX which deals with suits by or against 
firms should be considered in the first 
Instance, and in priority to the more gene- 
oral rules relating to joint decree-holdera. 

Order jXXX, it must de observed^ permits 
but does not make it incumbent on persons 
claiming or being liable f.8 partners, to , sue 
or be sued in the name of the firm; and the 
plaintiffs in the present case adopted this 
course voluntarily. I say this, as, if the 
evidence of Ismail Haji Abdnl Satar before 
me was accurate and the firm of Yusuf 
Mahbub & Co. had been dissolved before the 
fiUlt was instituted and if it be the fact that 
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there were differences between the partners; 
then apart from the variance from the truth 
which theie is in the title to the suit, it 
was not very wise on the plaintiffs’ part to 
sue in the firm name, nor to obtain a decree 
in favour of the firm. For, in the very first 
rule of O. XXX it is laid down that where 
persons sue in the name of their firm, any 
one of the partners maj’ sign, verify or 
certifiy pleadings or other documents requir- 
ed to be signed, verified or certified by the 
plaintiff. Unless there is something to take 
away the effect of this sub-rule, it would 
seem that Mahbub not only could but was 
under a duty to certify payment which was 
received by him; and that the Court was 
then bound under O. XXI, r. 2 (1) to record 
the same. (The language of this rule is 
markedly different from that cf O. XXIII, 
r. 3, where it has to be proved to the satis- 
faction of the Court that a suit has been 
adjusted wholly or in part). 

Nothing that was said to me in the course 
of the elaborate arguments from the Bar 
seems to me to add to or detract from these 
provisions which are, in my opinion, suffi- 
ciently clear. 

I am of opinion that the suit having been 
brought in the name or the firm under O. 
XXX, r. I, Mahbub can certify payment 
under 0. XXI, r. 15; and the Court, unless 
satisfied that fraud or collusion necessitat- 
ed some cautionary measures, is bound to 
record satisfaction. I am not now dealing 
with any case of fraud or collusion, so I 
need not consider what course (if any) is 
left open to the Court when that is proved. 
I have the less hesitation in coming to the 
conclusion as the plaintiffs need not 
have sued in the firm name. They could 
have asked the Court to impose conditions 
against any one partner executing the decee 
(under O. XXI, r. 15); or they could have 
applied for a Receiver 

If the law empowers a partner to certify 
receipt of payment, as I hold, then it must 
follow that he is empowered to receive it. 
But the general law of partnership is suffi- 
ciently explicit on this point. 

The decree will, therefore, be noted as 
haying been satisfied in full and the appli- 
cation for execution dismissed with costs 
Suit No. 433 of 1924. 

The amount concerned in this suit is 
only Rs. 557-8-0 and the evidence is less 
full. I am not prepared to hold that the evi- 
dence of payment and the books of account 
showing payment are all false. Nor is there 
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any evidence of collusion or fraud. 

The decree will, therefore, be noted as 
having been satisfied in full and the appli- 
cation for execution dismissed with costs. 

Execution Miscellaneous No. 273 of 1925. 

The evidence in this matter is somewhat 
more detailed than in the last; for, though 
the amount concerned is only Rs. 550 it 
was paid in the settlement of a decree 
for Rs 750, besides costs, etc. altogether 
amounting to over Rs. 1,000. There were 
also prior overtures for settlement which 
were declined by Ismail and Yusuf. The 
sum of Rs. 550 was, I hold, paid in full 
settlement of the decree. This amount 
was borrowed for the purpose, and Rs. 500 
out of this were received by. cheque and 
Rs. 50 in cash. These details are proved 
by the witness Tyabali and by entries in his 
books, and also by Yusufali Noorbhai. These 
witnesses seemed to me to be speaking the 
truth. I can quite imagine that the defend- 
ants should have preferred settling with 
Mahbub who was willing to give a full 
discharge on receipt of Rs. 550, rather than 
Ismail or Yusif who would not accept 
Rs. 750 or Rs. 800 and who further had the 
judgment- debtor arrested. 

The decree will, therefore, be noted as 
having been satisfied in full and the 
application for execution dismissed wuth 
costs. 

p. B. A. Application dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeals Nos. 1416 to 1418 
OF 1923. 

ANI> 

Civil Miscellaneous Petitions Nos. 2637 
AND 2638 of 1926. 

August 3, 1925. 

Present: — Mr. Justice Phillips. 

CHANDAYYA HEGDE— Defen D i^NT-* 
Appellant 
versus 

KAVERI HEGADTHI and others— 
Plaintiffs — Respondents. 

Hindu Law—Aliyasantana family— Maintenance 
— Junior members, right of, to separate maintenance — 
Disputes between members, whether sufficient ground 
for award of separate maintenance. 

The junior members of an Aliyasaiitana family 
are not entitled to separate maintenance on the 
ground of mere inconvenience caused by want of 
harmony between the ejman and the junior members. 

[p. 39!, col. 2.] 

In the absence of any evidence that the disiiutes 
between the members are of such a nature as to make 
it impossible or dangerous for the members to con- 
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tinue to live together in the same house and take 
meals together, a Court should not award separate 
maintenance to junior members on the ground that 
the members are not moving well together and that 
a joint mess would be extremely inconvenient, \ibid] 

Kunhi Amma v. Ammu Amma, 16 Ind. Oai 178, 36 
M. 591; (1912) M. W. N. 1233; 24 M I>. J. 559, relied 
on. 

It is not incumbent on the ejman of an Aliya- 
santana family to distribute any spare money he has 
in his pocket amongst all the members of the family 
or among some of them [p 392, col. 1 ] 

When some junior members of the family reside 
away from the family for a porticm of the year with 
their husbands or wives, as the case might lie, they 
are not entitled to claim from the tjman a sum eijuiva- 
lent to their maintenance during the period of 
absence [ilnd] 

Second appeal against the decrees of the 
Court of the Subordinate Judge, South 
Karana, in A. 8. Nos. IG7, 166 and 165 of 1922, 
preferred against those of the Court of 
the District Munsif, Udipi, in O. S. 
Nos. 133, 134 and 135 of 1920 respectively. 

Petition praying that in the circumstances 
stated therein, the High Court will be 
pleased to dismiss the Second Appeal No. 
1416 of 1923 without costs as disputes be- 
tween the parties to it have been settled in 
pursuance of a compromise referred to in 
the affidavit filed in C M. P No. 2638 of 
1925 on the file of the High Court praying 
for leave to compromise detailed in the 
affidavit filed herewith as being beneficial to 
the minor respondents Nos. 8 to 10 in the 
said Second Appeal No. 1416 of 1923. 

Messrs. B, L. N, /^aiand B. Sitarama Rao, 
for the Appellant. 

Mr. K. Y. Adiga^ for the Respondents. 

JUDGMENT. — These three suits are 
brought for maintenance against the first 
defendant who is the ejman of the Aliya- 
santana family to which the plaintiffs be- 
long. Separate maintenance is claimed in 
all three suits on the ground that the defend- 
ant had refused to maintain the plaintiffs. 
Both the ("Jourts have found that this case 
is untrue and that there was no refusal 
by the defendant to maintain the family 
but both the Courts have given a decree 
for maintenance. The lower Appellate Court 
has held that “defendant and the plaintiffs 
are not moving well and that a joint mess 
in the family house has become extremely 
inconvenient” and on that ground has 
awarded separate maintenance. The right 
of a member of an Alayasantana family 
for maintenance in the tarwad house is 
undoubted and under certain circumstances 
‘ he is entitled to separate maintenance out- 


side. It has been held that when a wife 
goes to live with her husband or when a 
husband goes to live with his wife in a 
separate house, they are entitled to separate 
maintenance. Vide Maravadiv, Pamakkar 
(1), Kunbi Amma v.Ammu Amma (Z)^ Muthu 
Amma v. V ellathumkara Gopalan (3) 
and Goviiidan Nair v. Kunja Nayar (4). 
But it is not suggested in these cases 
that any of the members has gone to 
reside separately for any proper purpose. 
One Seshappa, the head of the branch, 
which brings the Suit No. 133 of 1920 did 
apparently leave the house for a year 

or two but he admits that he returned there 
when he found that both his branch and the 
other two branches were being treated alike. 
It is not suggested that any of the other 
members lias gone away to live separately, 
except temporarily and from time to time. 
It is now urged for respondents that they 
are entitled to separate maintenance be- 
cause of the quarrels that have taken place 
in the family. There have been suits be- 
tween the ejman and some members of the 
family and also one suit between two 
branches of the family, but there is no evi- 
dence to show that these disputes have been 
of such a nature as to make it impossible 
or dangerous for the members to continue 
to live together in the same house and take 
meals together. The lower Appellate Court 
has merely found that their living together 
was extremely inconvenient. It has been 
pointed out in K^inhi Amma v. Ammu 
Amma (z) that the right to separate mainten- 
ance cannot be put on the mere ground 
that there is no such complete harmony in 
the house as to ensure the happiness of the 
claimant. Mere inconvenience, therefore, is 
not sufficient to warrant separate mainten- 
ance. It may be observed that the lower 
Appellate Court does add to these reasons 
the following ‘T, therefore, agree with the 
lower Court in holding that the plaintiffs 
are entitled to claim separate maintenance” 
and he must he deemed to have adopted 
the District Munsif’s reasoning. When we 
look at the findings of the District Munsif, 
we see nothing more definite than the find- 
ing cif the Subordinate Judge. The Dis- 


(l) 14 Ind. Caa. .383, 36 M. 203; 11 M. L. T 
M. W N. 109; 22 M L. J. 309. 


112 ; (1912) 


(2) 16 Ind Caa 178; 36 M. 591; (1912) M, W. N. 1233- 
24 L J. 559 


lb ina. uas 895; 36 M. 593, 23 M. L. J. 496; 13 >1. 
L T. 120. 

(4) 51 Ind. Cas. 326; 42 M. 686; 36 M. L. J* 565* (19191 
M. W. N, 302; 2C M. L. T. 189. ooo, (Ui j) 
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trict Munsif elaborately discuSBes the evi- 
dence and finds the plaintiffs are not debarr- 
ed from claiming maintenance, but the 
mere fact that they are not debarred in 
suitable circumstanceR from so claiming is 
no evidence that such suitable circum- 
stances do exist and that point he has not 
considered, his main ground being that the 
defendant had refused to permit theplaintiffe 
to ‘'freely participate in the family income,’’ 
defendant had acted up to the terms of a 
family karar which defined the rights of 
the parties and it was not incumbent on him 
to distribute any spare money that he had 
in his pocket among all the other members 
or even among some of them. Similarly 
the District Munsif seems to think that 
when some members resided away for a 
portion of the year with their husbands or 
wives, as the case might be, they were 
entitled to claim from the ejvian a sum 
equivalent to their maintenance during the 
period of absence. Such a- right has cer- 
tainly never been recognised by the Courts 
and the District Munsif gives no authority 
for his opinion. Even, therefore, if we take 
the findings of the District Munsif together 
with those of the Subordinate Judge no 
adequate reasons have been given for award- 
ing separate maintenance in these suits. 
In view of these findings it is unnecessary 
for me to say anything about the rate of 
maintenance; but I would point out that 
the Subordinate Judge has given very 
inadequate reasons for rejecting the actual 
income shown in the leases and accepting 
in preference some vague estimate of what 
the yield would have been and the price 
that it would have fetched. He has also 
divided the income into exactly equal shares 
for each person and allotted it accordingly 
not taking into account the right of the 
karnavan to something more and the right 
of those members who continued to live 
jointly in the family house to enjoy the 
same mode of living as they formerly en- 
joyed subject only to the rights of those 
who have separated from the family. 

Second Appeal No. 1416 of 1923 has been 
compromised as between the defendant and 
all the plaintiffs except the third. There 
will be a decree in accordance with lhat 
compromise and also a decree dismissing 
the suits with costs throughout, the costs in 
B. A. No. 1416 of 1923 being met hy 3rd 
plaintiff alone. 

V. N. T. 

2, K. Appeal allowed. 


CALCUTTA HICH COUBT. 

Civil Rule No. 1?02 or 1924. 

June 16, 1935. 

Present : — Justice Sir Ewart Greaves, 

Kt , and Mr. Justice B. B. Ghose. 

Messrs. StJKHDEODAS RAM PROSAD— 
Landlords —Petitioners 
'i*ev8ti$ 

Messrs. JAINTH^AL JAMUNADAB 

AND ANOTWBR — OPPOSITE PARTIES. 

Calcutta Rent Act (B. C. {71/ of 19^0), s. IS — Deeres 
for ejectment — Standardization of rent — Bent Con- 
troller, jurisdiction of 

After a landlord has obtained s decree for 
ment of the tenant, the Rent Controller has no juris- 
diction to fix a standard rent of the premises, as there 
is no tenancy in existence, [p. 393, col. 1.] 

Rule against an order of the Court of the 
Controller of Rents, Calcutta, in Standard 
Rent Case No. 405 of 1923. 

Babus Satindra Nath Mukherji and 
Hiral-al Ganguli, for the Petitioners. 

Babii J. M. M?tra,fortheOppo8ite Parties. 

JUDGMENT. — This is a Rule obtain- 
ed at the instance of the landlords and 
directed against an order passed by the 
Rent Controller on the 25th September 
1924 purporting to fix a standard rent od! 
the premises in suit. 

The material facts are as follows. On 
the 2l8t March 1922 the tenants applied 
for standardization of rent and a written 
statement was filed by the landlords op the 
27th April in that year. On the 8th June 
the tenants^ case before the Rent Controller 
was dismissed for default. On the 29tli 
April 1922 the landlords served a notice 
to quit on the tenants and the determina- 
tion of the tenancy was to take place ae 
from the Ist June 1922. In the following 
December the landlords commenced a suit 
on the Original Side of this Court for eject- 
ment for non-compliance with the notice 
and for arrears of rent and mesne profits. 
Subsequent to this on the 20lh June 1923, 
the tenants whose previous application 
before the Rent Controller had been dis- 
missed, again applied for standardization of 
rent. On the 29th June 1923, the land- 
lords’ suit for ejectment was decreed ex 
parte. But the suit was aubsequenlly 
restored and was again heard on the 24tn 
July 1924 when the suit was decreed on 
contest and an order was made for posses- 
sion to be given wdthin four weeks. The 
rent for the five months, January to May 
1922, was fixed at asum of Rs. 250 for the 
five months and mesne profits were decreed 
at the rate of Rs, 220 per month. 
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The qoeBtton "before us is whether the 
Rent Controller was entitled to fix standard 
rent of the premises on the 24th September 
1924, In OUT opinion he dearly had no 
jurisdiction to deal with the matter on this 
date. The suit for ejecrtment had been 
decreed on the 24th July 1924 and thereby 
the notice to determine the tenancy on the 
Ist June 1922, was held to be a valid notice. 
Consequently, at the time the temants^ ap- 
plication was made for fixing a standard 
rent, namely, on the 20th June 1923, and 
on the date ^vhen the Rent Controller pur- 
ported to fix a standard rent, namely, the 
5th September 1924, there was no tenancy 
in existence and consequently there was 
nobody who could, as a tenant, apply to the 
Rent Controller for fixing standard rent. 
Consequently, in our opinion, the whole of 
the proceedings before the Rent Controller 
was incompetent and the order purporting 
to fixastandard rent on the 25th September 
19 j 4 was without jurisdiction. Some sug- 
gestion is made that there was a statutory 
tenancy under the Rent Act in existence 
until the suit was decreed on the 24th July 
1924 but it docs not seem that there is any 
substance in this argument and we do not 
see how this contention can really be raised. 

In tlie circumstances, therefore, we make 
the Rule absolute and the landlords, the 
petitioners, will be entitled to their costs 
which we assess at five gold mohurs. 

N. H. Rule made absolute. 


MADRAS HIGH COURT. 

Appeal AdAiNSfOsoGfi No. 33 op 1924. 

November 28, 1924. 

Present: -Mr. Jastiee Wallace and 
Mr. Jostioe Madhavan Nair. 

S. N. S. 8ATHEPPA CHETTIAR by 
AurpofiisED AGENT, CfilDAMBARA 
V ELAN — Plaintiff — Appellant 
vesrus 

K. MUTflUSAMI PILLAl— Dependant 
— Ebspondent. 

Evtdewx Act (I of I87i), ». 9S — Suit on pro-note — 
Discharge, proof of. 

Where in answer to a suit on a pro-note, the defend- 
ant admits ezeoution of the note and recseipt of the 
money bat pleads that the amount was agreed to be 
treated as an advance towards the pay and bonus of 
Ibe defmdant while in plaintiff's service and that as 
the pay and bonus had fallen due before date of suit, 
the note had been discharged, proof of the agree- 
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meat is not excluded by e. 82 of the Evidence Act, 
inasmuch as, in the circumstances, it ie merely a 
method of payment or discharge proveable and en- 
forceable as such [p. 394, ool. l.J 

Appeal against an order of ihfe Court tsf 
the Additional Subordinate Judge, Mat: nra, 
dated the 4th October 19^, in A. S. No. 
74 of 1923 (0. S. No. b97 of 1921 on the Me 
of the Court of the District IltrsMf, 
Madura Town). 

Messrs. B. Sitarama Raotead S. K. Muth'u 
Swamy iyer, for the Appellant. 

Mr. R. Satherama Saetri, lor the Respond- 
ents. 

JUDGMEJTT.-— This is an appeal 
against an order of remand by the lower 
Appellate Court in a promissory ndte suit. 
The plaintiff sued the defendant in the Dis- 
trict Munsif’s Court on an on-demand pro- 
missory note for Rs. 700. The defendant 
admitted execution and the receipt of the 
money, but pleaded that the protnissoiy- 
note was taken by the plaintiff as a sort 
of guarantee that the plaintiff would not 
resile from his bargain to empower the de- 
fendant to manage his lands and get posses- 
sion of them for him by criminal proceed- 
ings that the plaintiff promised to pay him 
Rs 1 0 a month for his services and a bonus 
of Rs. too if the criminal proceedings 
turned out successful, that he thus got the 
Rs 700 as a sort of advance of his pay and 
bonus which were going to fall due to him, 
and that this advance was to be discharged 
as and when that pay and boftue became 
due and that the plaintiff agreed to this 
course being adopted; the defendant further 
pleaded that pay to the extent of Rs 200 
and more aiid the bonus of Rs. 500 had 
actually fallen due to him before the date 
of suit and that, therefore, the pronsissery- 
note had been fully discharged. 

The District Munsif held that the defend- 
ant could not put forward the above agree- 
ment ill defence in a prDmis8ory>-note euit 
as such an agreement contravened the pro- 
visions of 8. 92 of the Indian Evidence Act. 
The lower Appellate Court held that the 
agreement could be proved and rei^nded 
the suit for evidence, and against this order 
the present appeal is filed. 

Neither of the lower Courts has, we think, 
quite clearly understood the aatuteof the 
case. The defendant’s w^ritten statement is 
not as clear as it might be but we think 
that his plea really amounts to a contentitm 
that the promissory-note sum W'M paid to 
him as an advance of pay and b^Us, that 
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advance to be paid off as and when that 
pay and bonus fell due. Now, if this is a 
plea that the prornissory-note was not pay- 
able on demand and was not enforceable 
until the pay and bonus became due, i, e., was 
not enforceable until it was discharged and 
was, therefore, never really enforceable at 
all, that would be a plea of a condition in 
defeasance of the on-demand contract and 
the District Munsif’s view would be perfect- 
ly correct. Rut it is not that and the 
defendant himself admits so much. His 
plea is rather an admission that if the 
plaintiff chooses to sue before the pay and 
bonus were due then he cannot resist the 
demand but if the plaintiff chooses to delay 
his suit until the pay and bonus had fallen 
due, then the promissory-note is in fact 
discharged because the plaintiff agreed to 
allow that pay and bonus to be credited 
towards the promissory-note debt. That 
that was the case between the parties from 
the first, is clear from the fact that the 
first issue in the case was whether the dis- 
charge pleaded is true, the defence^ being 
treated not as plea of non-enforceability of 
the note, but as a plea of discharge, and 
it was until another District Munsif took 
up the case that the third issue was framed, 
namely, whether the written statement dis- 
closes any valid defence. Now, as the 
plaintiff has on the defendant’s case deferr- 
ed his suit until the pay and bonus were 
due from him to the defendant, we can see 
no bar under s. 92 of the Indian Evidence 
Act against the proof of this agreement. 
It is not in any sense an alteration of 
the original terms of the contract. It is 
for the purposes of the present defence a 
mere agreement as to the method of pay- 
ment proveable and enforceable when a 
state of affairs is reached where it does not 
conflict with the on-demand condition in 
the promissory-note. The note is still and 
has always been payable on demand; but 
when in answer to the demand the defend- 
ant is in a position to say that he has 
already discharged the note according to 
the method agreed upon between the 
plaintiff and himself, there can be no bar 
under a. 92 to prevent proof of that agree- 
ment. 

In this view, no question of legal or 
equitable set off will arise. If it is proved 
that there was an agreement that the note 
should be di.-chjirgcil in that way, then the 
note is either discharged or it is not, and 
the correct issue for decision in the case is 


Issue-I— whether the discharge pleaded is 
true ? 

The defendant has also put forward a plea 
of general set off against the plaintiff that 
the plaintiff owed him various sums of 
money amounting to much more than the 
promissory- note?amount and that, therefore, 
the promissory-note amount is not owing. 
But he did not in the first Court pay any 
fee on the amount claimed by him as a setoff 
and the District Munsif, therefore, refused to 
entertain that plea. The defendant did not 
appeal on that ground and he never urged that 
ground before the lower Appellate Court. We 
are not prepared, therefore, to allow him to 
take the point here in appeal, nor need we 
deal also with the further ground put for- 
ward by him that this promissory note was 
hierely an item in a series of running ac- 
counts that being a point which he also 
never put forward before the lower Appellate 
Court. We are here concerned only with 
the question whether the lower Appellate 
Court’s order of remand is a proper one. 
We are of opinion for the leasons given 
above that it was and that the suit after 
remand should be dealt with by the first 
Court on the lines that we have indicated 
above. We, therefore, dismiss this appeal 
with costs. 

V. N. V. Appeal dismissed, 

z. K. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

Original Civil 8dit No. 81 of 1924. 

September 17, 1925. 

Present Mr. Raymond, A. J. C. 

R. P. KHARAS AND OTHERS — Plaintiffs 
versus 


BHAWANJI NARSI—Dbfbndant. 

Contract Act (I of 1872), s. 230-~~ Principal and agent 
— AucUoneer, whether can maintain suit for value of 
goods auctioned 

An auctioneer i8 not a bare agent, but an agent wlio 
has an interest in the goods which are entrusted to 
him for sale and as such can maintain a suit for the 
recovery of the value of the goods auctioned by him. 
[p. 396, col. 1 ] 

Suhrahmama P attar v. Narayana Nayar, 24 M 
130 and Williams v. Millington, (1788) 2 K. R 7^4* 1 
H. Bl. 81, 126 E R. 49, relied upon. ’ - 


Mr. Dipchand Chandumal, for the Plaint- 
iffs. 

Mr, Gordhandas A. Kikla, for the Defend- 
ant. 
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JUDGMENT. — “Oan the plaintiffs as 
auctioneers, maintain a suit for the re- 
covery of the value of the goods sold at an 
auction sale” ? is the issue on which I have 
been invited to pronounce my judgment 
piior to the consideration of the evidence 
as to the merits of their claim. 

Mr. Kikla for the defendant urges that 
they^ cannot. His argument is that the 
auctioneers in the present suit were merely 
agents for known principals, and as accord- 
ing to the law of agency, an agent can 
neither sue nor be sued, the present suit by 
the plaintiffs is incompetent. He relies on 
s. 230, Indian Contract Act, in support of his 
contention. He contends that the excep- 
tions to the section have no application in 
the circumstances of the present case as 
they obviously have none, nor has it been 
established that there was any contract to 
the contrary, and, therefore, this suit must 
be dismissed at the very threshold. 

There is no definite statutory provision 
as to the rights and liabilities of an auc- 
tioneer, and the Indian case law on the 
point is very meagre. The industry of the 
Pleaders for the respective parties has suc- 
ceeded in unearthing only one authoritative 
case which is reported as Subramania 
Pattar v. Narayanan Nayar([), No doubt 
an auctioneer, is classified as an agent, but 
it must not be over-looked that the nature 
of his duties invest him with certain rights 
which differentiate him from an ordinary 
agent. In his capacity as an auctioneer he 
has an interest in the goods entrusted to 
him for auction sale. He has alien upqn them 
for his charges and advances. His custody 
of the goods is not the bare custody of an 
ordinary agent, but he by virtue of the 
auction of his principal acquires a special 
property in the goods which are in his 
possession for the purposes of the auction- 
sale. It is, therefore, essential to discrimi- 
nate between the legal possession of an 
agent, and that of an auctioneer, and the 
interest whicn the latter acquires in the 
goods that are entrusted to him for auc- 
tion sale differentiate his legal rights and 
duties from those of an ordinary agent. 
The English authorities are very explicit as 
to the right of an auctioneer to sue, and his 
liability to be sued. Mr. Kikla however 
argued that there is a divergence between 
the Indian and English law as to legal 
position of an auctioneer, and consequently 
the English authorities could not be accept- 
ed as safe guides in determining the law 


BHAWANJI KARSI. 

in India. It will appear from the com- 
mentaries of different authors on the Indian 
Contract Act that in their opinion therights 
and liabilities of auctioneers are identical 
both in England and in India. In Cunning- 
ham and Shephard’s Commentaries to s. 230 
of the Indian Contract Act, page 534, there 
occur the following pertinent observations: — 
“The case of an agent who has an interest 
in the contract made by him as such is not 
within the rule. He is the person to sue, 
and he is liable to be sued on the contract. 
An auctioneer or factor, being in posses- 
sion of his employer’s goods having a lien 
on them for his charges and advances, is 
in this position. An auctioneer may' be 
sued for non-delivery of the goods sold and 
he may sue the buyer for the price.” 

In Pollock and Mulla's commentaries on the 
same section, page 742 there are the follow- 
ing remarks : — “It is settled law that when 
an agent has made a contract in the subject 
matter of which he has a special property 
he may, even though he contracted for an 
avowed principal, sue in his own name. 
Such is the case of a factor, and of an auc- 
tioneer, who ‘has a possession coupled with 
an interest in goods which he is employ- 
ed to sell, not a bare custody, like a servant 
or a shopnian’ and a special property by 
reason of his lien”. The above observation 
are no doubt based on the English author- 
ities, but the learned commentators of the 
Indian Contract Act say that the like rule is 
laid down by our Indian Courts and cite Sub- 
rahmania Pattarv, Narayanan Nayar{l). In 
this case it was held that “where an agent 
enters into a contract as such, if he has 
an interest in the contract he may sue in 
his own name”. 

In my opinion, therefore, the English and 
the Indian law are analogous on the point 
that where an agent has an interest in the 
contract he may sue on that contract in his 
own name. This is a proposition of law dedu- 
cible from the English authorities and I see 
no reason for its non-application in India. In 
Halsbury’s Laws of England, Vol. 1, page 
519, para. 1063, the law on the point is stated 
as follows “An auctioneer, may by reason 
of his lien on a special property in goods 
maintain an action in his own name for 
the price of goods sold . . , . This 
right to sue continues as long as the auc- 
tioneer s lien on the proceeds of the sale 
exists, and cannot be affected by any settle- 

(1; 24 M. 130. 
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*D«nt or w!t>-off =be<twee9i thfe ve-B4or And 
IMswebaser". In Williams v. MtUittyfon (2) 
i!t was held “t^at aa ctaocieHeer empkiyed to 
sdd goods of a 4iiird parson by auction, 
may mamtaia an action for goods sold and 
delivered against a buyer, though the eale 
was at the house third perfion, and 

goods were known to be hia property.” 
la the present case though, no doubt, the* 
principals weire well known, tlie plaintiffs 
were eimpicfyed to sell the goods by public 
anetion. They did so, and they sue for 
recovery of the value of the goods which 
were knocked down to the defendant as the 
highest bidder^ and delivery of which was 
given to him, the plaintiffs were in posses- 
sion of the goods not merely “as a servant or 
a shopman", they had a lien on them and on 
the price realised for their charges and ex- 
penses. They, therefore, bad an interest 
in them, or what may be designated as 
special property. Their position, therefore, 
WW9 not of a bare agent, but of agents who 
had an interest in the goods which were 
entrustefd to them for sale. Therefore, by 
reason this interest I hold that the suit 
in their own name is ccmpetent. 

finding on this issue is, therefore, in 
the fl^mative. 

z. K. 

(g) (1788) 2 R. R. 724; 1 H. 111. 81; 126 E. R. 49. 


MADRAS HIGH GOURT. 

Lbttbrs Patent Appeal No. 4 of 1924. 

July 27, 1925. 

Present: — Mr. Justice Odgers and 
Mr. JtiBlice Madhavan Nair. 
SULTAN ABDUL KAOIR a.nd cTsEfis- 
Plaintippb — Appellants 

^i^T^SUS 

MOHAMMAD ESUF ROWTHER and 

ANOrHilR — DEPBNDANTd — R bBPONDBNTS. 

Civil Procedure Code (Act V of 1908), s, 11, 0, VI, 
r. 17— Res judicata-H^ittt for possession of whole pro- 
perty, dismissal of — Subsequent suit for possession of 
share on same tUle, whether barred — Partition, suit for 
— Amendment of plaint. 

Where e suit for recovery of posseaeioii ot the whole 
ot B certain proj^ty based on a claim of sole owner- 
ship is dismissed, a subsequent suit based on the same 
elaim of sole ownership but to recover only a portion 
ih* r.sif \\ ill I P hv iT.l by res judicata, [p. 397, col 1 ] 
Mi.n koivtwer v Abdul Rahaman 

U .u ■■ 'r2 Jii i Cn.- 207; 46 U. 135; (1922) U. W. N 

645; 17 L. W. 188; 32 M. L. T. 82; (1923) A. 1. R. (M ) 
257, followed. ^ ' 

Where, however, the plaintiff has a cause of action 


for a&Hing for partition of his ^ddjiDitthd i^ai^ chi the 
ground of co-ownership, the pfaint in a proper 
cas >, be allowed to be amended so as to convert the 
suit into one for partition, [p. ^97, col 1 .] 

Letters Patent Appeal a^ihst the 
judgment and de^refe of 3(fr. Ch:a!rles 
Spencer, Offg. 0. J., m S. A. No. of 
1921, reported as 78 Itfd. Oas. l-d55, pre- 
ferred to the High Court against a decree 
of the Court of the Sccorra Additional 
Subordinate Judge, TanjoTe, in A. 6. No. 99 
of 1920 (O. 6. No. 502 of 1916 on tho file of 
the Court of the District Munsif, Nega- 
patam). 

Mr. A. Krishnaswatni Iyer, foT the Appel- 
lants. 

Mr. K. V. Krisknaswarni I-i/er, for the 
Respondents. 

JUDOMSiPr. 

Odsfers, J,— This is an appeal from 
the judgment of the learned Officiating 
Chief Justice in S. A. No. 940 of the 1921 
which was in turn an appeal fiOta the 
Second Additional Subordinate Judge’s 
Court of Tan j ore. 

The matter came before Us sotnetitt'e be- 
fore the vacation when we heard argUirtcats 
at considerable length. We, however, de- 
ferred giving judgment in tieW represen- 
tations that were made to U8 that there was 
a strong probability of the parties coming 
to terms. We were informed just before 
the beginning of the vacation that these 
negotiations had broken dowh and we, 
therefore, posted the case for fresh argument 
after the vacation. 

The litigants are Muhammadans, the 
plaintiffs Nos. 1 and 2 being the children 
and the 3rd plaintiff the wife of one Sheik 
Muhammad Rowther. The defendant is 
the brother of Sheik Muhammad Rcrivther 
uncle of the present male plaintiff. The 
subject of the litigation is certain pnmetiy 
and this has been a fruitful subject or Con- 
troversy between the parties oT their ances- 
tors in the past. In O. S. No. 15 of l€05 
Sheik Muhammad Rowther through wnom 
the plaintiffs claim filed a suit against the 
present defendant his brother for disturb- 
ance of his possession of the suit property. 
The defendant pleaded that the property 
was not the exclusive property Of the plaint- 
iff but belonged to the whole family^ tne 
plaintiff being entitled only to a nhdfter 
share. The plain tilf put the deft i.dtnt on 
•his oath which defendant took and tke 
suit was thereupon disittissed trithbU trial. 
Ten yew» afterwatds In 0. 8. No. 38 df W15 



^i. u m/tm imvfj iMiBia 

oau atsial^r of the family 

aued, uod^a and avinfis for a partition 
sh^e. 'i^hiS present plaintiff was the 
t>th defendant in, that suit and the present 
defendant ^as the IHh defendant. The 
plaintiff contended that he was the owner 
o| property aadid also the 6th d^efend- 
ant, but the 'Court finding that the property 
belonged to the hth defendant who is 
the praaept plaintiff, the suit was dismis- 
sed 

Now tho present suit is O. S. No. 502 
of 1^1$ and thiak is a. suit, to use a neutral 
teem for the present, for recovering the 
three quarters ediaro belonging to the plaint- 
ifla* Tha plaint recognises that owing to 
the litigaAion in 0. S>. No. 15 of i90d the 
plaintiff cannot now say that he is entitled 
to, the whnle property and the question 
before ua has been first, wheUier the plaint 
is. in fact one for partition of his property 
and; or whether tlie auit is barred by reason 
of O, 8. No. 15 of 1905. There is no doubt 
that the suit of 1906. was based on owner- 
ship and Mr. K. Y. Krishnaawami Iyer’s 
argument for the respondent in this case 
is that the suit is also baaed on ownership. 
The plaintiff failed in the suit of 1905 be- 
cause he failed to prove that the whole of 
the iwoperfey was his or that the property 
wasentirely his The learned Officiating 
Chief Justice in his judgment observes that 
the auit does not purport to be a suit for 
pMuctition^ ef property between co-owners. 
I think 'what the learned Chief Justice 
means is that the plaint is practically a 
plaint for the recovery of the property 
(minus a certain proportion) on the score 
of ownership residing in the plaintiff. Cn 
a careful consideration of the matter which 
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on the plain admission, by the £q?pellants 
that a suit for partition, if properly con- 
stituted, would lie, the proper course to 
take was to allow an amendment of the 
plaint and for the plaintiffs to be allowed to 
rectify the mistaken course on which they 
have, I think, plainly embarked. I do not 
disguise that my first feeling was that a 
proper decision had been come to by the 
learned District Munsif, and Sit!>ortiinid(> 
Judge. The judgment of the Di-ti ics Mnnsif 
particularly strikes me as luminous and ex- 
haustive. $ut 1 see the difficulty and incon- 
venience which even if the state of the 
pleadings allowed it this course would have 
entailed. It seems no doubt that there are 
ladies in this family who are entitled to 
shares and who are now at present on the 
record and if we divided this property now 
among the plaintiff and the defendant in 
whatever proportions, it is extremely likely 
that we should be embarrassing these ladies 
in the recovery of their proper shares. I 
think, therefore, if I may say so with respect, 
that the proper course was followed by the 
Officiating Chief Justice and thal 2 this 
Letters Patent appeal must be dismissed 
with costs. 

Madhavan Nall*, J.— I agree. The 

facts of the case are somewhat complicated 
but for the purpose of this Letters 
Patent appeal the real question requir- 
ing consideration is whether the plaint 
in the case is one for partition of the 
suit property between the plaintiff and 
the defendant aa co owners thereof. The 
parties are Muhammadans. The plaintiff’s 
case is that the property is absolutely his 
own. and that, sin.ee the defendant asked for 
two-eighths of that properly in O.S No. 15 


speausing- for myself has caused some diffi- 
culty, lam not prepared to say that the 
learnt Officiating Chief Justice was 
wrong. 15 that is so, i. e , if the suit of 
1905 in which the plaintiff claimed the 
whole and if the present suit of 1918 in 
which without claiming the whole he 
still bases his claim on his ownership 
are so regarded', there can be no doubt 
that the suit of 1065 bars the plaintiff’s 
claim in the present, suit. Thia seems to 
have been the opinion of the learned Ofiiciat- 
ing. OhLel Justice basing his judgment oa 
Nain» Muhammad R^wthtr v. Abdul Haka- 
man Bowther (1). He- thought, however, that 


(1) 7? lad, Oas. 207; 48 M, 135; (19^ M. W. N. 845; 
IT- b-W-'W; 92 % h. T. 8^; A. L R. (M.) 


19D5, he is willing to let hiqa have tjbat 
portion, with the result that according tp 
him he isnow vnliiled to claim six-cighilis. 
i, e., the remeuiulcr of ihe suit property. 
A perusal of the plaint clearly shows that 
the plaintiff has l^sed his title on his. ex- 
clusive o wnership, then the allegations in 
the plaint would certainly be different; 
the plaintiff will not allege that the pro- 
perty is exclusively his own. A quit for 
partition based upon plainliiffia eutelnsiwe 
ownership of the property is admittq^y 
barred in view of-thedecisioninO. S. No. 16, 
of 1905, Howawer, it.i8.oonQeded. thsl: the 
plaintiff has a cause- of action ^ 
for partitioti on the ground ofoo-owoerehip. 
The learned Officiating Chief Justice has,, 
therefore, allowed eu amen.dmeut. of. (he 



39^ mWhuvbnkatarama feBDDiAR V, oii'FiciAL REoiivSc [92 1. 0. 19261 


plaint. In this view, it becomes necessary 
that the sisters of the plaintiff who are 
alive and their children, if any, wdll have 
to be made parties to the suit. The learned 
Officiating Chief Justice has given specific 
directions that this should be done and that 
the defendant should be allowed to alter 
his written statement in whichever way he 
pleases. In my opinion, the course adopt- 
ed by the learned Officiating Chief Justice, 
if I may say so respectfully, is certainly* 
right. The Letters Patent appeal must, 
therefore, be dismissed with costs, 
v. N. V. Appeal dismissed. 


MADRAS HIGH COURT. 

Appeal against Order No. 1 of 1925. 
September 24, 1925. 

Present: — Mr. Justice Devadoss and Mr. 
Justice Waller. 

MUTHUVENKATARAMA REDDIAK 

AND OTHERS — PbTITIONERS—ApPKLLANTS 
versus 

The official RECEIVER, SOUTH 
ARGOT AND OTHERS— Respondents. 

Civil Procedure Code (Act V of lOOS), s. fiO (c)— 
Provincial Insolvency Act (V of 1020)^ s. 2S (3)-~ 
Agriculturist^ who is-- 'House occupied by agricuP 
meaning of. 

The word ‘agriculturist’ in s. 60 (c;, C. P. C., is not 
used in its etymological sense, it is used to denote a 
person making his living by tilling the soil, in other 
words, one wliose sole meAna of livelihood is gamed 
by cultivating land and does not necessarily mean only 
a person who works with his hands. The protection 
from attachment under the clause is given only to 
small owners of land as well as actual tillers of the 
soil. [p. 398, col 2; p. 399, col 1 ] 

A large landed proprietor, even though his sole 
income is from land, is not an “agriculturist” within 
the moaning of s. 60 (c), C. P. C , and is not entitled to 
protection thereunder, [p. 399, col. 1 ] 

Jxvan Bhaga\. Jlira Bhaiji, 12 B 363, 6 Ind. Dec. 
(n. 8 ) 726, followed. 

The exemption from attachment under cl (c) of 
s. 60, 0. P. C., is given in respect of a house or build- 
ing occupied by an agricidturist, i.c., a house dwelt in 
by the agriculturist as such and necessary for his 
efiectively pursuing his occupation as an agriculturist. 
[ibid.] 

A imnsion in a large village in which the owner 
lives, even though he has no other source of income 
except that from land, is not such a house as is con- 
templated by cl. (c) of 8 . 60, 0 P. 0 , nor is the house 
of an ordinary agriculturist situated at a consider- 
able distance from the land which he cultivates and 
which is not necessary for effective or convenient 
cultivation of the land. [p. 399, col, 2,] 


Appeal against an order of the District 
Court, South Arcot, at Cuddalore, dated 
the 17th of November 1924, in I. A. No. 399 
of 1924, in I.P. No. 14 of 1922. 

Mr. S, T, Srinivasagopalachari^ for the 
Appellants. 

Mr. C. Padmanabha Iyengar, for the Re- 
spondents. 

JUDGMENT. 

DevadoSSy J. — The appellants wore 
adjudicated insolvents on their own peti- 
tion in 1922. They applied to the District 
Court on 24th July 1924 for a declaration 
that the two items of property, a terraced 
house and a cattle-shed, did not vest in the 
Official Receiver. The District Judge dis- 
missed their petition, and they have pre- 
ferred this appeal. 

The contention of the appellants is that 
they are agriculturists and the two items 
which are buildings which they occupied 
are exempt from the operation of the Insol- 
vency Law by reason of s. 28, cl. 5 of the 
Provincial Insolvency Act. The appellants 
are large landed proprietors owning about 
300 acres of land worth nearly a lakh and 
their debts amounted to Rs. 1,35,000 and 
odd. The two items are valued by the 
appellants -themselves at Rs. (5,000 and 
Rs. 1,000 respectively. Under s. 28, cl. 5 
all properties which are exempt by reason 
of 8. 60 of the C. P. Cl or by any other law 
from liability to attachment and sale in 
execution of a decree do not vest in the 
Official Receiver and are, therefore, not 
liable to be sold to satisfy the claims of the 
creditors. The question for determination 
is whether the two buildings come within 
s. 60, cl. (c) of the C. P. C. Clause (c) is in • 
these item'd: — 

“Houses and other ' buildings with the 
materials and the sites thereof and the land 
immediately appurtenant thereto and ne- 
cessary for their enjoyment belonging to 
an agriculturist and occupied by him.'' 

In order to claim exemption under s. 60, 
cl. (c) two points should be found in favour 
of the appellants, (1) the appellants are 
agriculturists within the meaning of cl. (c) 
and (2) the house and cattle-shed are such 
as are mentioned in cl. (c). 

The term, “agriculturist”, means etymolo- 
gically one versed in agriculture and is not 
used in cl. (c) in its etymological sense, but 
it is used to denote a person making his 
living by tilling the soil, in other words one 
whose sole means of livelihood is gained by 
cultivating land and does not necessarily . 
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mean only a person who works with his 
hands. But it means and includes a 
small holder of laud who tills the soil and 
cultivates it. Clause (c) has to be read in 
the light of cl. (1) and (2). What is exempt 
from attachment is what is absolutely neces- 
sary to enable a person to live such as 
wearing apparel, cooking vessels, bedding, 
etc., tools of artisons, implements of hus- 
bandary, etc. A large landed proprietor, 
even though his sole income is from land, 
is not an agriculturist within the meaning 
of cl. (c). Mr. Srinivasagopalachariar’s 
contention is that a man whose sole income 
is from land, whatever its extent may be, 
whether he cultivates the land himself or 
leases it, is an agriculturist. If this is the 
correct meaning of the word “agriculturist” 
a man owning say, 1,000 acres of wet land 
is an agriculturist provided he has no 
other source of income. It could not have 
been the intention of the Legislature to give 
protection to such people The protection 
is given to small owners of land as well as 
actual tillers of the soil. The word “agri- 
culturist” must be interpreted in a strict 
sense. In Jivan Bhaga v. Hira Bhaiji (1) 
West, J., observes 

‘Tt was for agriculturist in the strictest 
sense and for an agriculturist in that sole 
character that the protection of s. 266, 
cl. (c) of the C. P. C , was intended.” We 
hold that the appellants are not agri- 
culturists within the meaning of cl. {c) of 
s. 60. 

Even if the contention of the appellants 
that they are agriculturists is upheld, they 
Would not succeed in the appeal unless 
they make out that the house and cattle- 
shed are houses and buildings within the 
meaning of cl. (c). In order to make out 
that the house and cattle-shed come within 
the meaning of cl. (c), they must be shown 
to have been occupied for purposes of 
agriculture, that is, in order to enable the 
owner or occupier to cultivate land. The 
expression “and occupied by him” gives 
the clue to the meaning of cl. (c), i, e., that 
they are occupied by the agriculturists as 
Euch, as houses or buildings as are necessary 
fpr pursuing the occupation of the agricul- 
turists— a shed in a field or a house in the 
midst of fields which is occupied, so that 
the agricultural occupation may be carried 
on effectively and without loss of time, or 
in other words without such buildings and 

. (1) 12 B. 363; 6 Ind. Deo. (n. s.) 726. 


houses the agricultural operations would 
suffer. A mansion in a large village in 
which the owner lives, even though he has 
no other source of income except that from 
land, is not such a house as is contemplated 
by cl. (c) nor is the house of an ordinary 
agriculturist situated at a considerable 
distance from the land which he cultivates 
and which is not necessary for effective or 
convenient cultivation of the land. A man 
inay have a house in a town and a small 
holding at a considerable distance from the 
income of which he maintains himself. 
As the house in the town is not occupied 
by him for purposes of agriculture, it is not 
exempt from attachment and sale under 
cl (c). 

We are glad to find that the view that we 
hold is in accordance with the view expres- 
sed by West and Nanabhai Haridas, JJ., in 
Radhakisanllakumji V. Balvant Ramji (2). 
The learned Judges observes atjpage 531*: — 

“The exemption is of a house or building’ 
occupied by an agriculturist, and this, we 
think, means a house dwelt in by an agri- 
culturist as such, and the farm buildings 
appended to such dwelling. It does not 
include other houses, which in one sense 
may be occupied; what is meant is a 
physical occupation, by an owner, of his 
house as a dwelling appropriate or con- 
venient for his calling.” 

The house and cattle shed are in the 
midst of a village containing, it is said, 
about 300 houses and cannot be said that 
they were occupied by the appellants for 
purposes of agriculture and they do not 
come within the meaning of “houses and 
other buildings belonging to an agricul- 
turist and occupied by him” within the 
meaning of s. 60, cl. (c) of the C. P, 0. 

The decision in Devara Hegde v. Vaikunt 
Subaya Sonde (3) does not help the appel- 
lants. The learned Judges cite with ap- 
proval the passage in Radhakisan Hakumji 
V, Balvan* Ramji (2) extracted above and 
hold that if the building came within the 
exemption given by s. 60, cl. (c)at the time 
of the attachment, the benefit thereof, 
would not be lost by the death of the judg- 
ment-debtor. 

That the present contention is an after- 
thought is clear from the fact that the appel- 
lantsmeiition the twoitema in theirschedule 

(2) 7 B. 530; 8 Ind. Jur. 146; 4 Ind. Dec. (n. s.) 
357. 

(3) 30 Ind. Cas 630; 41 B. 475; 19 Bom. L. R. 281. 

^ ♦Pageof7B.-LAUJ ^ 
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as assets, £ 01 : d.ijst<ribution among 

the cteditoEs delivered possession 

thefeof to tbaO^isl Keceiyer two years 
before t^ey paade tjae applu;at;ktn t^o tbe 
lower Gourt. 

la l^be result the sppesd fails and is dis-^ 
mis^. w.Ub. costs. 

I dp not consider that ap- 
peUaats can lojager be described as 

agcicukurists. Their land has vested in 
the Official !^cei«ee and there is nothing, 
to show that, they oaltivate any other land 
as labpnrera or tenants A house to be 
exeoiiipt £roa),attachini^t under s. 60 of the 
0. ?. C., na,uj^ belong to or be occupied by 
au agriculturist as such, t. e., for the pur- 
pose of agriculture. Apart from that, ap- 
pellafltitei plftoed the Official Receiver in 
possession, of gpoda before the adjudica- 
tion anti d<lo xrot thinh that they should 
now bo al.lowed, to plead exemption, f 
agree ibaf. the appeal should be dismissed 
wifhiQostO. 

v. N- V. Appeal dmnisaed. 

Z, K. 


MAPRAS HIQK COURT. 

Civil Revision Petition No. 703 or 1923. 
August 28, 1925. 

Present:— Mr. Justice Phillips. 

SUHRIAH' GOUNDAN— Defendant 
No. 7'— PBriTIONEg 
versVfS 

SOXNtMAL.VJ GQUNDAN and others — 

Pl^AINTIFFS.AND DEFENDANT NO. 9 — 
RbM’ONDBNTS. 

Execution c./ decree— Partition decree— Partition not 
I,,, , ; itether can- be carried ant — Juris- 

f-.-.uuiii Cf./t-t .arties. 

la. €pi^utiag a decree for partition, the Executing 
Court haanp power to effect a partition which has not 
been ordered by the decree and for which there is no 
properly framed 'applioation before the Court, In such 
a matter no ccnsent' of’ parties can.give the Court 
^ li I I 4dl,COl. l.J 

L*i.‘Iiu.mi. under s. 115 of Act V of 1908, 
and’ S' Idf of the Goyemment of India Act, 
praying.thc High Court to revise an order, 
of the Court of the Subordinate Judge, 
Coimbatpos, datsfl tha 3rd March 1923/ in 
I, A. 6128 qi 19^ in 0. 8. No. 3. of 
IdiJf 

Mr. S. Subramanix Iyer, for the Peti- 
tioner. 

Mr. Si Muthiah Mfidaliar, for, the Re- 
spondents. 


^lUDGBfliJSNTc-In this case the plaint- 
iff obtained a decree declaring that he and 
the 9th defendant vvei;e each entitled to a 
moiety of the plaint B and E schedule 
properties. In this petition, wo are only 
concerned with the B schedule propertietk 
It would appear, that after that decree was 
passed, the plaintiiE and the* 9th defend- 
ant were put in possession of the B schedule 
properties, for a statement of the Vakil 
for defendants was put into Court stating 
“ that the plaintiff and the 9th defendant 
are in possession of the properties mention- 
ed in the B schedule for the last two years, 
the defendants Nos. 5 and 12 have no 
abjection to their continuing in possessioai 
and that the defendants have no objection 
to their taking possession through Court” 
On that memo, the plaintiff, and the 9th 
defendant put in a memo, on the 19th Sep- 
tember 1922 asking that the properties 
should be delivered by Gourt, but they 
asked that such of tlie survey numbers in 
the 6 schedule as lielonged to their share 
exclusively should be delivered to them 
but as regards the survey numbers in 
which they had only a share they askad 
that B and C schedule properties should be 
put together and partition effected accord- 
ing to good and bad qualities. Then* was 
no decree for such a partition. The plaint- 
iff in his plaint had hot even hinted that 
the B schedule properties were not ascer- 
tainable and in the written statement it 
was alleged that the partition had taken 
place years before and that the properties 
had been allotted to the various sharers. 
In Ex. A also the plaintiff’s father purport- 
ed to give possession of the B, schedule 
properties. It is, I think, abundantly clear 
from these pleadings that there was. a parti- 
tion by metes. and bounds and the plaint- 
iff’s application to effect a further partition 
of some of the B and 0 schedules pro- 
perties is not at all. warranted, A-part, from 
that, the Court had. no juriadiction to effect 
such a partition/ The order of the petition 
runs: — 

” With the consent of the Vakil for de? 
fendants Noe. 1,5, 7 and 12, I order that 
properties in B schedule 1, 1(1 If) as given 
in their petition.be deliv<‘red to the iiluiiitiff 
and 9th defendant and that a Commis- 
sioner be appointed to divide the properties, 
in B schedule 11 as suggeeted in their 
petition.” 

By “ their ” I assume that the Subordi- 
nate Judge meaneplBintiff.aQd 8th defenti*. 
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ant who in their memo, had divided B sch- 
edule properties into D schedule 1, Ja, \b 
and 11. This consent appears to be based 
on an affidavit filed by the 5th defendant 
and docketed as being on behalf of defend- 
ants Nos. 1, 5, 7 and 12. In the affidavit the 
5th defendant alleged the prior partition 
and stated at the end of the affidavit : — 

“ The plaintiff and 9th defendant desire 
to have a divisk)n. We have no objection 
to do so.” 

Presumably the Vakil who appeared rais- 
ed no objection to the Commissioner ap- 
pointed. It is on this statement of consent 
that the jurisdiction must be founded ; 
otherwise the Court had no power to effect 
a partition which had not been ordered by 
the decree and for which there was no 
properly framed application before the 
Court. No consent of parties could give 
the Court jurisdiction in a matter like this, 
for the question was not pending before 
the Court and had never been put in issue 
in any proceedings. I may also observe 
that when the Commissioner had sent in a 
report, objections were ordered to be filed 
before the 5th January. On the 5th Jan- 
uary, the Court was closed on account of 
plague. It does not appear when it was 
re-opened but an affidavit was filed on the 
day when the petition was next taken up 
and rejected as being out of time. It is 
not quite clear whether it was filed on the 
day the Court re-opened or not, and con- 
sequently I cannot say that this order is 
incorrect, but it seems strange that this 
objection to a division by the 7th defend- 
ant, the present petitioner who had never 
consented to it specifically should have 
been rejected on this ground. I must set 
aside the Subordinate Judge's order of the 
3rd March for delivery according to the 
partition made by the Commissioner. Re- 
spondents will pay the petitioner's costs in 
this petition, 

V. N. V. Petition allowed. 

Z. K. 


. NANKOd. 401 

ALLAHABAD HIGH COURT, 

Le'itehs Patent Appeal No. 142 op 1924. 

October 22, 1 h25. 

Present:— Sir Qrimwood Hears, Kt., Chief 
Justice, and Mr. Justice Lindsay. 

RAJM NEWAZ and another — Plaintiffs — 
Appellants 
versus 

NANKOO AND OTHERS — DEFENDANTS — 
Respondents. 

Transftr of Property Act (IV of 1882),^ s. 74— 
Perpetuities, i-ule against-— Transfer on extinction of 
descendants. 

A transfer of property in favour of another, to take 
effect on tlie extinction of the transferor's line of male 
descendants, is against the law of perpetuities and 
cannot be given effect to. [p. 402, col. 1.] 

Letters Patent Appeal against a judgment 
of Mr. Justice Kanhaiya Lai, dated the 3rd 
July 1924, in S. A. No. 265 of 1923, printed 
as b2 Ind. Cas. 320. 

Messrs. Harihans Sahai and P. L. Banerji, 
for the Appellants. 

Mr. GuXzari Lai and Dr. K. N. Katju, for 
the Respondents. 

JUDGMENT. — This is the appeal of 
the plaintiffs who had instituted a suit as 
reversioners of one Ram Charan for the 
possession of 2 bighas of land. la 1884 Ram 
Chai an appears to have been in difficulties 
and he had a 9-pie odd share in a certain 
village. He executed a sale-deed which has 
had to be construed in all the Courts and 
on the proper construction of that sale-deed 
the rights of the parties depend. The 
plaintiffs are the reversioners but the de- 
fendants are the purchasers of whatever 
rights the vendee had. The real point is 
whether the sale was an out-and-out sale of 
the 9-pie odd share or whether it was a sale 
by the vendor of the 9-pie odd share minus 
the 2 bighas now in dispute. The docu- 
ment lies before us and it starts by Ram 
Charan stating that he had a 9-pie 3-kauri 
2-dant zemindari share in the property and 
then, after usual formal parts, says that he 
has absolutely sold with the exception of 
2 bighas of nankar land numbered as below 
(1460) the entire property. Pausing there 
and putting the sale in the plainest possible 
terms, it was a sale of the 9-pie odd share 
minus the 2 bighas specifically numbered. 
At a later portion of the deed he says : — 

“Let this be known that the 2 bighas of 
nankar land which I have excluded from 
the sale shall remain iii my possession for 
life and after my death in the possession of 
my aulad khas without payment of rent or 
Government revenue. I or my linejJ de- 
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scendants have no right to transfer the 
property excluded either permanently or 
temporarily. If none of my lineal descend- 
ants is alive in my family then the said 
land shall be declared to be the own pro- 
perty of the vendee and his heirs and the 
persons of my family shall have no claim to 
the same.” 

It remains only to notice one further 
reference to this land. In the detail we 
find the shar^ sold, viz., 9-pie 3-kauri 2- 
dant nankar land excluded from the 2 
bighas No. 1460. The construction that we 
put upon the passages that we have read 
is that the vendee got on the 12th of 
February 1884, the date of the sale, the 
9-pie odd share with No. 1460, the 2 bighas 
definitely excluded, but that they had a 
possibility of becoming its owners at a 
fiUure date provided that provision was cne 
which the law would recognize. We can 
see in the document no indicaticn what- 
ever of the vrndees having acquired the 
whole of (he ruoperty in (he whole 
of the land including (he two bighas. 
What we do find is an acquisition, of the 
whole of the 9-pie odd ehaie except that 
particular area of 2 bighas numbered 1460. 
Now if that be so, what is the position 
when a contest arises between the nearest 
reversioners and the succeesors of the 
vendees? The position was that Earn 
Oharan having died, he was succeeded by 
bis son Mauzzam Ram, who in turn died 
childless in 1918, and, therefore, these 2 
bighas of land would as it happened, if 
there was no law to the contrary, beco'rre 
the property of the vendees within a life 
or lives in being and twenty-one years 
after. But the fact that it happened to 
fall in within the legal limitation is not 
the test which is to be applied to these 
oases. What you have to see is whether 
the event can be postponed to beyond the 
period of a life or lives in being and 21 
years after and not what in fact happened 
Nhw applying that test it is perfectly 
evident that these 2 bighas of nankar land 
might have remained with the lineal de- 
scendants of Ram Charan for ICO or 200 
years, and that being^ so, we are of opinion 
that this Was a condition repugnant to the 
law and being so repugnant to the law the 
defendants could not set up this document 
on which they rely as entitling them to 
possession of the property. We are, there- 
fore, of opinion that the plaintiffs were 
pght inbnirging ibis action and that Ihe 
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decision of the learned Judge of this Court 
must be set aside and the decree of the 
First Appellate Court which confirmed the 
judgment of the Munsif must be restored 
with costs and fees in this Court on the 
higher scale. 

N. II. Appeal allowed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1867 of 1923. 

August 27, 1925. 

Present:— Mr. Justice Phillips. 

Sree Eajah VA8UEEDDI BREE 

CHANDRA MOULE8WARA PRASADA 

BAHADUR MANNI-8ULTAN 

Zamindar QARU (MUKTYALA Estate) 
— Plaintiff — Appellant 
versv s 

YADAVALLl KAMESWARA 

SOMAYAJULU and others— Defendants 
—Respondents. 

Madras Estates Land Act (I of ]C08 );p. 15} — Eject- 
ment—A gricvlitn al land—Sale by lyot jor lvild\rg 
ptirposes— Actval hmldivg only on imall portion — 
Value as afiVrculiural land^ nheiher impaired- Land^ 
lord's right to eject. 

Whcie a ri/oi tells the major poition ofajiogiicul- 
tuial luiidirg for luiidiDg jurj ( Fes he in effcctcin- 
vertK the Bg* !i*i Iti.ir.l land into a building site, and 
theiehy niatenally nnpaiis the value of tli® holding 
lor agncultuial purposes and the landlord is entitled 
to a decree in ejectment under s. 151 of the Madias 
Estates Land Act. It is iirmateiial that on the dale 
of the suit only a small portion of the land has been 
built upon (p 403, col. 1 j 

Second appeal* against a decree of the 
District Court, Kistna at Masulipatam, 
dated the 5th March 1923, in A. 8. No. 119 
of 1922, preferred against that of the 
Court of the Additional Deputy Collector, 
Bezwada, dated the 3l8t March 1922, in 
Summary Suit No. 439 of 1921. 

Messrs. C. S. Venkatachariar&iid A. Ven- 
katachalam, for the Appellant. 

Sir K. V. Reddi, for the Respondents. 

JUDGMENT. — The plaintiff lease,d 
15 acres 65 cents of dry land to the pre- 
decessor of defendants Nos. 1 to 4 in 1907 
for a period of 30 years. Defendants Nos. 1 
to 4 have now sold 14 acres of land to 
defendants Nos. 5 to 10 and the 5th defend- 
ant has begun, the erection of a building 
on 100 square yards, has planted about 25 
or 30 trees and fenced in one acre of this 
land and sunk a well. The plaintiff ac- 
cordingly brings this suit under s 151 of 
t^ie Estates Land Act for the ejectment of 
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defendants Nos. 1 to 4. The sale- deed of 
the 14 acres is not filed but the 8th defend- 
ant, who is the only defendant examined 
in 'the suit admits that the 14 acres were 
purchased for about Rs. 1,800 and that the 
land has been purchased for building, pur- 
poses, cattlesheds and storage of hay. Al- 
though, therefore, the 5th defendant alone 
has begun biiilding on the land, it is clear 
that defendants Nos. 5 to 10 have all pur- 
chased the fend for building .purposes and 
defendants Nos. 1 to 4 have executed the 
sale-deed for that purpose. Both the lower 
Courts have found that the erection of 
this building by 5th defendant on two 
cerlts of land and the planting of fruit 
trees and the sinking of the well have not 
materially impaired the value of the hold- 
ing for agricultural purposes. 

It is Contended for the respondent on 
the authority of llari Mohan Misser v. 
SureriHra Narayan Singh (1) that this is a 
finding df fact which is binding on me in 
second appeal, but this contention caiinot 
be Upheld in 'the present case, fors, 151 
coritempfetes a suit against the ryot for 
materially impairing the value of the 
holding. In this case the ryot is defend- 
ants Nos. 1 to 4 between whom alone and 
the pfeintift there is the relation of land- 
lord and tenant. We are nob concerned 
here with 'the action of the 5th defendant, 
except in so far as it is in pursuance of the 
adt ;of defendants Nos. 1 to 4. The sale 
to defendants Nos. 5 to 10 is not binding 
on the 'plaintiff, and inasmuch as each of 
the vendors is only entitled to 2| acres, the 
landlord can object to the sub-division of 
the land, inasmuch as each sub-division 
is less than 5 acres of dry fend. ‘When we 
come to consider whether the tenants have 
materially impaired the value of the hold- 
ing We have to realise what it is that the 
fenants haVe done. The land is leased for 
agricultural purposes and hy selling 14 
acres out of 15 65 acres for building pur- 
poses, the tenants have in effect converted 
'he agricultural lind into building sites, 
ft is true'th'at afpresent only a small extent 
if'tlro^fend has been actually 'built upon, 
but defendants Nos. 1 to l have agreed to 
ouUdlngs beiiig-ereCted upon the whole 14 
acres “and -have -precluded themselves from 
mising any objection thereto. When we, 
:hiErf4f()re, 'cOn4lcKir the holding as an agri- 

■J r. n?. II C^W..N.'794; 6 0. L J. 19; 9 Bom. 
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cultural holding, there only remains 1 acre 
65 cents of agricultural land. If the ryots 
wished to cultivate the whole, they could 
not do so because of their contract with 
defendants 5 to 10 under which the nature 
of tne holding is entirely altered, and in 
this view it appears to me that they have 
materially impaired the value of the holding 
for agricultural purposes and rendered it 
substantially unfit for such purposes. 

The plaintiff is accordingly entitled to a 
decree for ejectment. 

Plaintiff has also claimed compensation. 
It cannot be suggested that the erection of 
this small building has materially injured 
the plaintiff and it would be very difficult 
to 'fix the amount of compensation. It is, 
however, recognised by Napier, J., in San- 
karalinga Moopanar v. Sitbramania Piltai 
(2) that some compensation would be ad- 
missible as otherwise 7*yots will be enabled 
'to convert agricuUural land into town plots 
and take the whole increased value to 
themselves, but as in this case the build- 
ings have not yet been erected over any 
considerable portion of the holding, I do 
not consider that any compensation need 
be paid. 

The second appeal is allowed and there 
will be a decree for ejectment with costs 
throughout. 

V. N. V. Appeal allowed, 

N. H. 

(2) 31 lad. Cas. 273, 29 M. L. J. 511. 


LAHORE HIGH COURT. 

First Civil Appeal No. 1950 of 1920. 

May 22, 1924. 

Present : — Mr. Justice Moti Sagar and 
Mr. Justice Martineau. 

KANSHI RAM and others — Plaintiffs 
— Appellants 
I’C vsus 

MUHAMMAD ABDUL RAHMAN 
'KHAN AND another per COURT of 
WARDS AND others— Defbndants— 
Respondents. 

Custom — ^hamilat — Grazing rights — Proprietors^ 
right of, to cultivate—' Pasturage— Sufficie 7 U area to 
be set apart. 

Plaintiffs, maIt/can-i-go62:a, sued defendants, proprie- 
tors, for a declaration that they were entitled to 
gra^e ' their cattle in and to take away wood from 
the skamilat deh, and for an injunction ’vsi laiii in;; 
the d6f^dant8 from cultiviiting their land. It ap- 
.peared that the plaiiktiffs’ right to graze their cattle, 
to take away fuel and to cut grass from the area iu 
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Aispiite had been established in previous litigation 
between the parties : 

Held, that though the defendants were entitled to 
cultivate the land, the plaintilTs were entitled to have 
sufficient pastuiage for their cattle and that, theicfoie, 
the defendants’ right of cultivation should extend only 
to 80 much of the land as will leave plaintiffs a 
Sufficient amount of area for grazing pui’poses, [p 405, 
col. 1.] 

l^'irst appeal from a decree of the Senior 
Subordinate Jud-.,. S- - ■ : . at Sargodha, 
dated the 30th of \ ‘. I ;*!>■■ 

Lala Ram Chand Manchanda and Lala 
Hargopal, for the Appellants. 

Messrs. Nanak Chand and Chuni Lal^ for 
the Respondents. 

JUDGMENT* — The plaintiffs in this 
case, who are 375 in number are the malikan- 
i-qabza and certain inhabitants of the 
village Qirote in the Khushab Tahsil of the 
Shahpur District. The defendants are the 
]i: M li* '.I i- The dispute relates to the 
sliamiLat-deh 11,110 bighas and T^ kanals in 
area which the plaintiffs allege they and 
their ancestors have always been using as 
pasturage, but which the defendants are now 
trying to encroach upon and to bring under 
cultivation. The right to take away fuel and 
to cut grass from the land in dispute for 
the use of their cattle is also claimed, and 
it is contended tliat the defendants are 
preventing plaintiffs from the exercise of 
these rights. The learned Senior vSubordi- 
nate Judge has granted plaintiffs a declara- 
tory decree to the effect that they are 
entitled to graze their cattle and to take 
away wood from the area whicli is free 
from cultivation, and has refused their 
prayer for an injunction restraining the de- 
fendants from cultivating their lands when 
the same are vacant and the sowing of the 
crops is possible. 

Against the decision the plaintiffs have 
preferred a first appeal to this Court, and 
the main contention put forward on their 
behalf is that the learned Senior Subordi- 
nate Judge was not justified in refusing 
their prayer for an injunction, and that the 
area which the defendants were entitled to 
cultivate ought to have been specifically de- 
fined in the decree. It is further contended 
that the decree and the judgment were 
not in conformity with each other, and that 
it should have been stated in the decree 
that the plaintiffs were entitled to cut grass,, 
to which right they were found entitled 
in the judgment. i\fter hearing the learned 
Counsel for the parties we are of opinion 
that the appeal must succeed and that the 
decree of the learned Senior Subordinate 


Judge should be modified to some extent. 
A reference to the jamabandi papers printed 
at pages 4 to 9 of the supplementary paper- 
book of First Appeal No. 4405 of 1915 
shows that in Sambat 1935-36 the land was 
entered as sha7nilat-deh and shown in the 
column of remark as unassessed to land 
revenue and being used by the inhabitants 
of the village for grazing purposes^ This 
entry was continued till Sambat 1948-49, 
corresponding to 1893-94, when about 918 
bighas of land were for the first time 
brought und^^r cultivation. A note was made 
in the revenue papers showing that this 
area was under the cultivation of non-oc- 
cupancy tenants, but that no rent was paid. 
In the same year a dispute appears to have 
arisen between the proprietors and the in- 
habitants of the village as to the extent of 
the area which should have been entered in 
the revenue papers as shamilat-deh. The 
matter went up to Court, and on the '14th 
of July 1893 Munshi Cihulam Farid, Assist- 
ant Collector, decided that the land should 
be shown as owned by the Bilochis, who 
were entitled to cultivate it, but that it 
should also be entered that the inhabitants of 
the village had the right of grazing their 
cattle in the ibal land and that the pro- 
prietors had no right to prevent them from 
doing so. A further entry Avas ordeied to 
be made to the effect that no dues in 
respect of grazing were chargeable by the 
proprietors. In tlie present suit, which v as 
instituted in 1914, it was stated by the 
Xjlaintiffs that the defendants had ploughed 
and brought about 220 bighas of land 
more under cultivation in different places, 
and that they were gradually trying to 
reduce the area Avhich the former were 
using for grazing purposes from time 
immemorial. 

That the plaintiffs have a right to graze 
their cattle, to take away fuel, and to cut 
grass from the area in dispute cannot be 
doubted for a moment, and in fact the 
finding of the learned Senior Subordinate 
Judge is also to the same effect. The rights 
have been peacefully enjoyed till 1914, and 
it has not been shown that the defendants 
are in any way entitled to interfere Avith 
the exercise of these rights. The sole ques- 
tion for consideration is whether i% is 
necessary that the area which the plaintiffs 
are entitled to use for grazing purposes 
should be sufficiently defined in the decree. 
By the order of Munshi Qhulam Farid, 
dated the Wth of July 1893, it was declared 
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that the defendants were the owners of the 
land in dispute and that they were entitled 
to cultivate dt. It was further declared 
that the plaintiffs have the right to graze 
their cattle over the whole of the area in 
dispute. There is nothing on the present 
record to show that the whole of the land is 
required for grazing purposes. There can, 
however, be no doubt that, though the de- 
fendants are entitle ! to cultivate the land, 
the plaintiffs are entitled to have sufficient 
pasturage left for the use of their cattle and 
that it appears to us advisable tliat a pro- 
vision to this effect should be inserted in 
the decree. It will tend to prevent disputes 
in future and will also prevent the defend- 
ants from bringing the whole of the land 
under cultivation as apprehended by the 
plairitiffs. We are accordingly of opinion 
that it should be stated in the decree that 
the defendants’ right of cultivation will 
extend only to so much of the land as v.nll 
leave plaintiffs a sufficient amount of area 
for grazing purposes. The right to cut 
grass is included in the right of grazing as 
found by the learned Senior Subordinate 
Judge himself, and there is no reason why 
the plaintiffs’ suit in respect of this right 
should not have been decreed. We are 
further of opinion that the plaintiffs should 
also be given a decree for an injunction re- 
straining the defendants from preventing 
plaintiffs from the exercise of these rights. 
The question as to the sufficiency of pastur- 
age to be left for the plaintiffs need not 
be decided in this case and may be left for 
execution proceedings. We accordingly 
accept the appeal and order that the 
decree of the lower Court should be modi- 
fied to the extent above indicated. The 
defendants shall pay the costs of the plaint- 
iffs in this Court. 

K- s. P. Appeal accepted. 


MADRAS HIGH COURT* 

^Letters Patent Appeal No. 58 op 1924. 
March 12, 1925. 

Pr6sent:~MT. Justice Venkatasubba 
Rao and Mr. Justice Madhavan Nair. 
GUNTUR NARASIMHAM and another — 
Defendants — Appellants 
versus 

NYAPATI NARAYANA RAO GARU— 
Plaintiff — Respondent. 

Tramfer of Property Act (IV of 1882), ^ 5 — 


Limitation Act (IX of 1008), ScL Art. 120--^ 
Fraudulent alienation — Suit by creditors — Nature of 
suit — Individual creditors, right of — Limitation — 
Starting point 

A suit under s. 53, Transfer of Property Act, to set 
aside a fraudulent alienation by a debtor is governed 
by Art. 120 of Sell. I to the Limitation Act. [p 40G, 
col. 1.1 

Autnikesavaloo Naicker v. Shah Abdulla, 29 Ind 
Cas 62, 2.L W. 479, (1915) M. W N 337 and Venkates- 
wara Aiyar v Somasundram Chettiar, 44 Ind. Cas. 
Sol, 7 L W 280, (1918) M W. N 244, relied on. 

The right of suit under s. 53, Transfer of Property 
Act, is an individual right which each ci editor ha^^, 
although if one creditor obtains a decree in a suit 
under s 53 that decive accrues to the benelit of the 
other creditors as well [p 410, col. 2, p 411, col. 1] 

iV.r Venkatasubba Rao, J , — The right to sue under 
8. 33, Transfer of Property Act, accrues when a creditor 
exercises his option f . 'ulent alienation 

and the starting po ' ■ ■ ' ' a suit by him, 

therefore, is the date when he exercises this option 
[p 406, col 1.] 

In re Maddever, Three Towns Banking Co. v. 
Maddever, (1884) 27 Ch. I) 523, 53 L. J. Ch 998; 52 L 
T. 35, 33 \V. R 286, relied on. 

Venkateswai'a Aiyar v. Somasundram Chettiar, 44 
Lid. Cas. 551, 7 L. \V. 280, (1918) M. W. N. 244, refer- 
red to 

Per Madhavan Nair, J . — The starting point for 
limitation for a suit under s. 53, Transfer of Property 
Act, IS not the date on which the creditor exercises the 
option to avoid the transfer, but it is the date on 
which the circumstances entitling the creditor to have 
the transfer avoided, first become known to him. 
Lp 409, col 1 ] 

Letters Patent Appeal against the judg- 
ment of Mr. Justice Krishnan, dated the 
19th February 1924, in Second Appeal 
No. 796 of 1921, preferred to the High 
Court against a decree of the Court of 
the Second Additional Subordinate Judge, 
Guntur, in A. S. No. 70 of 1920 (A, S. 
No. 392 of 1920, District Court, Guntur, 
O. S. No. 134 of 1919, on the file of the 
Court of the Second Additional District 
Munsif, Guntur.) 

Mr. B. Jagannadlia Das, for the Appel- 
lants. 

Mr. N. Rama Rao, for the Respondent. 

JUDGMENT. 

Venkatasubba Rao, J.—The ques- 
tion to be decided in this appeal is one 
of limitation. This suit was ^filed under 
s. 53 of the Transfer of Property Act. The 
plaintiff, being the Receiver in insolvency 
represents the body of creditors of the in- 
solvent, The transaction impeached is a 
mortgage, dated 27th July 1908, executed 
by the insolvent in favour of the defendant. 
The suit was filed on the 15th of February 
1918. 

The first question that arises is what 
is the Article that is applicable? Article 
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120 seems to be the appropriate Article. 
The deciaiona seem to be to the same effect; 
BtQ Authikesavaloo 'Naicker v. Shah Abdulla 
(Ij and Venkateswara Aiyar v. Somamnd-^ 
ram Chettiar (2). It was conceded before 
us, and, in my opinion, rightly that the 
Article applicable is Art. 120. The more 
difficult question, however, is what is the 
starting point of limitation ? On this* point, 
there is no authority. Phillips, J„ in Vcn- 
kateswara Aiyar v, Somamndram Chettiar 
(2) expressed the view that the time runs 
from the date when the plaintiff had know- 
ledge of the facts entitling him to relief. 
This though an obiter dictum is entitled to 
great weight as the point was fully con- 
sidered by him. Krishnan, J , in the judg- 
ment under appeal, as 1 understand it, is 
not quite definite on the point. He thinks 
that limitation runs from the date when 
the creditor exercises his option ; in the 
alternative from the date when he has 
knowledge of the facts that give him a 
right to relief. As I read his judgment. he 
is more inclined to take the former than 
the latter view. It seems to me that he 
expressed tiie alternative- view, as on the 
facts, whichever view was taken the same 
result followed. Krishnan, J‘., having held 
that the suit was filed .in time, the defend- 
ant has filed this appeal and Mr. Jagan- 
nadha Das has argued the case very fully on 
his behalf. His contention is that the date 
of alienation gives the starting point. He 
supports his contention by relying on, what 
I may describe as grounds of convenience. 
Before adverting to these grounds, 1 shall 
deal with the point with reference to the 
two provisions of law that have a bearing, 
viz....s. fi."! of the Transfer of Property Act 
and Art. 120 of the Limitation Act. Under 
B. 53 a transfer that offends against the 
rule enacted in it is voidable at the option 
of any person defrauded, defeated or de- 
layed. Under Art. 120 the suit may be 
brought within six years of the date when 
the right to sue accrues. The question 
resolves itself into this. When does the 
right to sue accrues ? If the transaction 
is voidable at the option of a creditor he 
may avoid it at any time at his pleasure. 
Section 53 does not say that, after the 
lapse of a certain time, he shall not be 
able to avoid the transaction. It does not 

(1) 29Ind. Oa8.62; 2L.W.479: (1915) M. W. N, 
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(2) U Ind. Cas, 551; 7 L, W. 280; (1918) M, W, N. 

m. 


prescribe a limit of time, ^Vhat then cou- 
stitutes exercise q£ the option? in tlie 
words of Wallis, C. J, In Hamamami 
Chettiar v. Mallappa Reddiar (3) a void- 
able transaction may be avoided by any 
open and .unequivocal declaration of an 
intention to avoid it, seepage 769***. The 
right to sue accrues when this option is 
exercised. Under Art. 120 the suit may b© 
instituted within six years from the date 
when the right to sue accrues. As that 
right accrues, as 1. have shown, when the 
plaintiff exercises his option, the suit may 
be filed within six years from the date of 
the exercise of the option. The proper con- 
struction of the sections compels ns to 
take this view and it seems to me that 
this is what Krishnan, J», intended to hold. 
If so, [ entirely agree with him. 

The alternative view, namely, that time 
begins to run from the date when the 
plaintiff becomes aw^tre of the- facts that 
entitle him to relief found favour with 
Phillips, J., in Venkateswara Aiyar y, Soma^ 
sundram Chettiar (2). But a perusal of 
his judgment shows that only two theories 
were put forward before him namely, (1) 
the date of alienation gives the starting 
point, (2) the date of knowledge. Ihese 
were the two rival views that were place4 
before him and he preferred, the view that 
knowledge gives the starting point. His 
judgment leaves no doubt in my mind that 
if what may be compendiously desciibed, 
as the option theory was suggested tp him, 
he would have gladly adopted it. Indeed 
in this connection, he uses the word “option ' 
but does not go the necessary lengthy Sec- 
tion 53, it is needless to point oub does-pot 
take note of knowledge at all It speaks 
of option and not of knowledge. Under 
Art. 95 of the Limitation Act whicbiTjelattfS 
to a suit for relief on the ground of frapcb 
knowledge, no doubt, would be a malerial 
element, for the prescribed period of three 
years runs from the date when the fraud 
becomes known to the party wronged. But 
the suit contemplated, by s- 53 pot one 
for relief on the ground* gf fraud, apdl 
knowledge of fraud to which Art. 9S refers 
is, therefore, not a material circupistajice. 
Moreover^ it is not necessary that 
should be actual fraud to invajidate a trausT- 
action unless s. 53 as the seconil clause of that 
section shows, which runs as follows ; — 

(3) 59 Ind. Cas. 917; 43 M. 760; (1980) M; W. N. 572: 
39 M. L. J , 350; 28 M. L. T. 173; 12 L, W. 475. 

♦hage of 43 M.— 
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tjie effect of any transfer of im- 
moveable property is to defraud, defeat or 
delay any such person, and such transfer is 
made gratuitously or for a grossly inade- 
quate consideration, the transfer may be 
presumed to have been made with such in- 
tent aa aforesaid.’’ 

In my opinion, therefore, fraud or know- 
ledge of. fraud is not a relevant consider- 
ation and on the strict construction of the 
sections, I have arrived at the result and 
it is a matter for satisfaction that consider- 
ations of convenience and justice point to 
the same conclusion. From this point of 
view, I shall next deal with three different 
standpoints suggested. 

First, let me take the date of alienation, 
being the starting poini. Section 53 refers 
to an intention to defraud prior or subse- 
quent transferees, CO owners and creditors. 
I shall take the case of creditors as this 
is the most usual case. It is settled that 
the benefit of the section is not restricted 
to existing creditors alone, Even subse- 
quent creditors may impeach the transacton. 
Suppose then a trader makes an alienation 
of the property which offends against the 
terms of this section. Why should any 
creditor call in question the alienation if 
the trader is possessed of sufficient funds 
to satisfy him ? Why should a subsequent 
creditor be barred although the alienation 
w^aa made long previous to his debt having 
come into existence? Creditors are not 
generally interested in iniinigniiiL; the 
transaction entered into by their debtor. 
In spite of the fact that a property worth 
Rs. 10,000 has been alienated, the debtor 
may yet' be possessed of assets worth laks 
and why should any creditor take the trouble 
of impugning the alienation, or again 
the debtor may have alienated the property, 
but may still be expected to make large 
profits pr to amMs large wealth. The credit- 
ors are only concerned with this that the 
debtor must one day be in a position to 
re-pay the amounts due. To say that the 
right to avoid a transaction becomes barred 
at the lapse of six years from the alien- 
ation, is practically to throw upon them 
the burden of impeaching every suspicious 
transaction, although for the time being, 
it may not be necessary io adopt this course 
of CO iduct. In the case of subsequent credit- 
ors whose interest accrues at a period too 
remote, the section will remain on this oon- 
etructioa a dead letter. Further, if the date 
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of alienation is the starting point, creditors 
may become barred for no fault of theirs, 
as it is. very likely that they may not in 
time become aware of the transaction itself 
without even, be it noted, any active steps 
being taken by the debtor to conceal the 
transaction from his creditors. 

Let me now take the second theory 
suggested, the date of knowledge being the 
starting point. As I have said, it matters 
little to a creditor that his debtor has 
alienated some of the property. Why should 
a creditor be driven to embark on litigation 
merely because it has come to his know- 
ledge that his debtor has entered into a 
transaction not above board? The pro- 
perty still remaining, as I have said, may 
suffice or they may hope that the debtor 
may in time rally and no creditor can be 
expected to have before him a balance 
sheet disclosing actually the debtor’s affairs. 
The view then I have taken, namely^ 
that the exercise of the option is the start- 
ing point imposes no unnecessary burdpn 
on the creditors. When they find that 
their interests demand that tl^e transaction 
should be set aside they exercise the option 
and avoid the transaction, Moreover it is‘ 
now settled that the option may be exercised 
otherwise than by the institution of a suit. 
Firstly, a creditor may attach the property 
alienated and he may do so, whatever may 
be length of time that lapses from the 
date of alienation. Secondly, if, on attach- 
ment, the transferee prefers a claim under 
O. XXI, r. 5S, C. P, C., and the claim is 
allowed, the judgment creditor may file the 
statutory suit prescribed by r. 63 without 
regard again to thejapss of time from the' 
date pf alienation : see Kottaratkil Putki- 
yapurayil Pokker v. Balathil Parknm 
Chandrankandi Kunkamed (4), Thirdly, 
if the claim, is on the other hand, disallowed 
and the transferee files the suit under r. 
63, the creditor may defend it by showing, 
that the transaction was in fraud of credit- 
ors : see Ramaswami Chettiar v. Mallappa 
Reddiar (3). In all these cases, the creditor 
exercises the option without resorting 
to the suit, under s. 53, and it would 
be anomalous to hold that although his. 
right to file a suit is barred, his right still 
subsists to question the transaction by these 
other methods. 

Mr. Jagannadha Das strongly argued that 
the starting point should not be made to 

(4) 51 Ind. Ca^. 714; 42 M. 113; 25 M. L. T. 47; (lOPJJ 
M, W. N. 39; 9 L. W. 138; 38 M, L. J. 231. 
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rest upon such a shifting ground as exer- 
cise of option. I see nothing objection- 
able in this To take another instance 
from the Limitation Act, under Art. 60 the 
period of limitation for a suit to recover 
money deposited under an agreement that 
it shall be payable on demand, is three 
years from the date when the demand . is 
made. The making of the demand is en- 
tirely dependent upon the volition of the 
plaintiff and the period of limitation may 
be indefinitely prolonged and a suit may 
be instituted without even a demand be- 
ing made, in which case no question of 
limitation arises. The exercising of the 
option is analogous in this respect to the 
making of the demand and the option 
may be exercised by the filing of the suit 
itself, in which case the question of limit- 
ation will likewise not arise. Mr. Jagan- 
nadha Das in his exhaustive argument con- 
tended that this will be a startling result. 
I do not in the least agree with him. On 
the other hand, the English cases show that 
this is assumed to be the normal position. 
In re Maddever] Three Towns Banking Co, 
V. Maddever (5) a creditor brought an ac- 
tion to set aside a conveyance several 
years after it was made and although he 
had been aware of the facts during the 
whole period and gave no satisfactory 
reason for his delay, the Court of Appeal 
held, aflarming North, J., that his right to 
impeach the transaction was not barred. 
The only limitation recognised is that the 
debt should be subsisting. North, J., puts 
it thus : ‘‘Where the parties have been 
merely non-active, I do not see any reason 
why they should not take proceedings at 
any time while the debt is a subsisting 
debt. The time might have arrived when 
the Statute of Limitations would be a bar, 
and, of course, when the debt was gone, no 
proceedings could be taken in respect of 
it.” Cotton, L. J., observes.* “The plaint- 
iffs in this case say ‘We are creditors 
whose debt is not barred, and we seek 
payment out of property conveyed away 
by the debtor by a deed which the Statute 
of 13 Eliz,c $, makes void as against us.’ The 
defendant relies on the delay of the creditor; 
but I am of opinion that this defence is 
not effectual.” See also May on Fraudulent 
Conveyances, page 120, when the learned 
author says * — 

“Since the right of a creditor to set 

(5) (1884) 27 OK D. 523i 53 L, J. Ch. 098; 52 L. T. 
35; 33 W, ^ 286. 


aside a deed under 13 Eliz., c. 5 is a 
legal right, and not merely a right to- 
set aside the instrument ^“on equitable 
grounds, the fact that the creditor has 
delayed to take proceedings to set aside 
the deed under that Statute, although witk 
full knowledge of the facts, is immaterial,, 
so long as the delay has not been such as 
to create a statutory bar. Until the right 
to recover the debt is barred by the Statutes 
of Limitations, the legal right to avoid the 
deed exists, and no equity arises from the 
mere delay to enforce it.” 

Mr. Jagannadha Das next contended that 
the nature of the action is representative 
and if one creditor is barred the whole 
body of creditors becomes barred. May a 
creditorbring a suit on his own behalf or 
must the suit be brought on behalf of all 
the creditors? This question does not strict- 
ly arise although I may say that on this 
point the preponderance of authority, so 
far as Madras is concerned, is in favour of 
tJie view that a creditor may bring such a 
suit on his own behalf : see Krishnan, J.s 
judgment in Kottarathil Piithiyapurayil 
Pokker v. Balathil Parkum Chandrankandi 
Kunhamed (4) and Sadasiva AiyaFs observa- 
tion at page 781* in Ramaswami Chettiar v. 
Mallappa Reddiar (3). Again, under s. 11, 
Expl. VI, C. P. C., the section relating to res 
judicata, the result of a suit brought by 
one creditor bona fide contested may be 
binding on the transferee and on the general 
body of creditors. I express no opin- 
ion on this. But assuming that when 
there has been a suit the principle of res 
judicata applies, it does not by any means 
follow that the inaction of one creditor, 
that is to say, his failure to file a suit with- 
in six years of his exercising the option, 
bars the general body of creditors. Under 
8. 53 of the Transfer of Property Act “Any 
person so defrauded, defeated or delayed” 
may avoid the transaction. An individual 
right is conferred upon each creditor by 
this section and the inaction or laches of 
one cannot deprive the others of their rights. 
The learned Vakil for the appellant relied on 
the analogy furnished by Challagundla Va- 
ramma v. Madala Gopaladasayya (6), where 
by reason of the nearest reversioner failing 
to sue within the time limited to set aside an 
alienation by a Hindu widow, all the rever- 
sioners existing aswell as subsequently born 


M 


(6) 46 Ind. Cas. 202; 41 M. 659; 35 M. L. J. 57- 24 
. L. T. 115: 8 L. W. 62; (1918) M. W. N. 461. 

of43 M.-i’Kd.] “ — 
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were held equally barred. The matters are 
not in pari materia] special considerations 
apply in the case of suits by reversioners 
and the analogy is misleading. 

As the Receiver represents all the cre- 
ditors, granting that the inaction of one may 
lead to the result contended for, it must be 
observed that in this case it is not suggest- 
ed that any particular creditor exercised 
his option at a time too remote for the suit 
to be brought. Therefore, though I have 
dealt with the matter at some length, the 
question as to the nature of the suit under 
s. 53, Transfer of Property Act, does not, as 
I have said, on the facts arise. 

I hold that the suit is not barred by 
limitation. 

It is lastly urged that the suit is quite a 
frivolous one as appears from the previous 
proceedings that transpired in insolvency, 
but this is a matter we cannot go into as 
the suit remains to be tried on the other 
issues ill the case. 

The only order as to costs that we pro- 
pose to make is that they shall abide the 
event. 

Madhavan Nair, agree with 
my learned brother that the plaintiff’s suit 
in this case is not barred by limitation, but 
with regard to the grounds for that deci- 
sion, I regret I have to differ from him. 

I agree that a creditor’s suit under s. 53 
of the Transfer of Property Act is governed 
by Art. 120 of the Indian Limitation Act ; 
but I think that the starting point for 
limitation is not the date on which the 
creditor exercises the option to avoid the 
transfer, but it is the date on which the 
circumstances entitling the creditor to have 
the transfer avoided, first become known 
to him. The result of holding that the 
starting point for limitation is the exercise 
of option by the creditor is that the creditor 
in that case would be entitled to wait any 
number of years he pleases before bring- 
ing the suit, which would mean that in 
effect, there would be no period of limita- 
tion at all for a suit under s. 53 of the 
Transfer of Property Act. Having regard 
to the spirit and provisions of the Indian 
Limitation Act which contains also a re- 
siduary article for all suits not specifically 
provided for, I think that we should not 
construe s. 53 of the Transfer of Property 
Act, in such a way as to have the above- 
mentioned effect unless the language there- 
of clearly compels us to adopt such a con- 
struction. 


Section 53 of the Transfer of Property 
Act runs as follows : — ‘‘ Every transfer of 
immoveable property, made with intent to 
defraud prior or subsequent transferees 
thereof for consideration, or co-owners or 
other persons having an interest in such 
property, or to defeat or delay the credit- 
ors of the transferor, is voidable at the 
option of any person so defrauded, defeated 
or delayed”. The sole basis, as it appears 
to me, for the view that the starting point 
for limitation is the date of the exercise of 
option by the creditors is the use of the 
expression “ at the option of” in the above 
section. In my opinion, it is not necessary, 
nor is it right, to interpret that expression 
in such a way as to make the exercise of 
option the starting point. The same expres- 
sion occurs inss. 2, cl. (1), 19 and 19 (a) of the 
Indian Contract Act, there it has been 
used simply to indicate at who.se instance 
it is that the transaction referred to therein 
is voidable and has no reference at all, to 
any question of limitation, for Art. 114 of 
the Limitation Act provides that the period 
of limitation for a suit for the rescission of 
a contract commences from the dale when 
the facts entitling the plaintiff to have the 
contract rescinded first became known to 
him. I think that the words “ at the option 
of ” which occur in s. 53 of the Transfer 
of Property Act should also be construed in 
the same manner and the question whether 
a suit under that section is barred should 
be judged solely from a consideration of 
Art. 120 of the Limitation Act. 

Under Art. 120 the time from which the 
period begins to run is “ when the right to 
sue accrues”. I agree with my learned 
brother that the date of the transfer (alien- 
ation) sought to be avoided cannot be the 
starting point for limitation. If we hold 
that the date of the transfer is the starting 
point, then in a case where the creditor 
comes to know of the transfer only more 
than six years after the date thereof it would 
have to be held that the right to sue had 
not only accrued to him, but had terminated 
as well before he himself knew anything 
about the transaction, which would mean 
that the creditors would have no oppor- 
tunity of avoiding the transfer at all. It 
is not, therefore, right to hold that the start- 
ing point for limitation is the date of aliena- 
tion. When once the creditor comes to 
know of the circumstances whiph entitle 
him under s. 53 to avoid the transfer, there 
Q 5 l,n be no further impediment in the way 
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of' his bringing the suit and I think the. 
right to sue accrues to him within the mean- 
ing of Art. 120 from the date of such know- 
ledge. This view finds support in the judg- 
ment of Phillips, J., in Venicatesxvara Aiyar 
V. Somasundram Ckettiar{2). AtpageSSS’^, 
the learned Judge says “ that the cause of 
action arises on Ihe date when the creditor 
seeking to set aside the alienation knows 
that he has been defrauded, defeated or 
delayed”. It is true that it is not specifically 
stated in Art. 120 that this is the starting 
point and that only the general expression 
when the right to sue accrues ” occurs in 
that Article but it is a residuary Article for 
all suits not specifically provided for and 
as such, the language thereof has neces- 
sarily to be general. The interpretation to 
be put on that expression would, to a 
certain extent, depend on the particular 
class ot cases to which the Article is sought 
to be applied As observed by Phillips, 
J ; — “ In all cases of fraud, misconduct, etc., 
the period of limitation for a suit begins 
to run from the time when the fraud, mis- 
conduct, etc , becomes known {vide Arts. 
tiO, 91, 95 96, etc.), but no such provision 
could be inserted in Art. 120, for it is. a 
residuary Article and thus applicable to 
every variety of suits not otherwise provided 
for and is not (K)nfined to suits bavsed on 
fraud If such a suit coming within Art. 120 
is based on fraud, the time when the right 
to sue accrues must, I think, be determined 
in consonance with the pi inci pie governing 
the other specific suits based on fraud, and 
that is, that the time when the fraud be- 
comes known, becomes the starting point 
for limitation.” No doubt it is stated by 
the learned Judge that a suit by a creditor 
under s. 53. depends upon the exercise of 
option by him but he states this in order to 
negative the contention that the right to 
sue accrues on the date gf alienation itself. 

I think, Krishnan, J., also in the judgment 
under appeal takes the same view; for he 
observes thus in the concluding portion of 
his judgment “ The Receiver himself 
puts the cause of action as having arisen 
on the 31st July 1915 when one Sambiah 
and others learnt that the suit mortgage- 
deed was a collusive document ; it does 
not appear that Sambiah knew it earlier. 
Taking this view it seems to me that the 
suit is not barred by limitation”. It is true 
that the learned Judge makes reference in 
an earlier portion of his judgment to the 
♦ Page of 7 L* W.— f 


exercise of option by the creditgr or by the 
Receiver ; but the context shows, t^t hg 
is there considering the question an. to 
whether each of the creditors has^ got a 
separate right of suit under s. 53 or whether, 
if one creditor is barred by limitation from 
bringing the suit the rest are- also barred ; 
and I think that he did not intend to lay 
down that the exercise of option is the 
starting pointfor limitation. The. decision 
in In re Maddever; Three Towns Banking 
Co. V. Maddever (5) does not in my view, 
help us in deciding the present question. 
That case merely decides that delay on the 
part of the creditors to take proceedings 
even after full knowledge of the facts is 
immaterial provided the delay is not such 
as to create a statutory bar. 

It is true as pointed out by my learned 
brother that there would be some anomaly if 
a creditor is allowed to set up in a suit upder 
0. XXI, r. 63 of the C. P. C , the fraudulent 
nature of the transfer as against the claim- 
ant even though he may be barred bv 
limitation from bringing a suit under 8. 53 
to have ihe transfer avoided, bqt it appears 
to me that the anomaly would still ' exist 
even if we adopt the “option theory"* for 
siip[)o.-irig the creditor exercises the Q{)tiou 
on a particular date and keeps quiet’ for 
more than six years without bringing a 
suit under s 53, I take it that in proceed- 
ings under 0. XXI, r. t>3, such creditor 
may still act up the' fraudulent nature of 
the transfer as against the claimant. This 
consideiation, therefore, does not, in my 
^kw give us any help in solving the pre- 
sent question. 

For the reasons above stated, I ain of 
opinion that the starting point for lin]it- 
ation is the date on which the circumstances 
entitling the creditor to have the transfer 
avoided first become known tu him. In 
view, of the fact that a few, of the creditor^ 
in this case knew of the fraudulent 
character of the alienation in 1909, i.e , more 
than six years before the suit, it becomes 
necessary to consider whether the credit- 
ors’ right of suit under s. 53 is ap indivi- 
dual right which each individual creditor has 
or whether it is only a representative right 
in the sense that if one creditor is barred 
by limitation from bringing the suit, the 
others are also barred. I agree with nay 
learned brotherin thinking that the right 
of suit under s. fe3 is an individual right 
which each creditor has. It is true that, 
if a creditor obtains a decree in a suit 



[^1. C. IvSiSj QOPaX^ QEAHOKA BA^rBeJBB 

under. Sj 53i that decree, accrues, to. the 
benefit of theoUxer creditors as well, but 
1-, think & fi^.confers on each of the creditors 
the t'ight of: bringing a suit on his own 
behalf. Ae the Receiver prespnts the whole 
body, of, the creditors and as some at least 
of the creditors knew that the suit mort- 
gage-deed, waa a. collusive document only 
within six years of the suit, I hold the suit 
by theReceiy>er is not barred by limitation. 

In the result I agree that this appeal 
should be dismissed. 1. agree with him as 
regards the costs also. 

y. Ni V. 

N, H. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Deceeb No. 1056 
OP 1923. 

April 23, 1925. 

Present; — Mr. Justice Suhrawardy and 
Mr. Justice Duval. 

GOPAL CHANDRA BANERJEE— 
Plaintiff— Appellant 
versus 

BHUTNATH SA8MAL and another — 
Defendants — Respondents. 

Construction of document— Lease ^ whether agricul- 
tural or. residenttal’^Hti itahlt lease— Ejectment. 

A plot of laud upon which there >\ere a, certain 
number of fruit-trees was leased to. Ih^ defendants 
who were to enjoy the land by erecting houEea on it 
and planting, if they so liked, ether fruit-trees It 
was provided that the lease should continue to the 
defendants’ heirs, but that it at any^ time tho lessor 
should, require the land he would give notice to the 
lessees who wculd gi\e up the land on receipt of the 
value of fruit-trees, etc. • 

Held, (1) that the lease was one for residential and 
not for horticultural or agricultural purpopes and vas, 
therefore, governed by the Transfer of Property Act 
and not by the Bengal Tenancy Act , [p. 41^;, col. I.) 

(2) that the rights of the paities must be governed 
on a construction of the lease itself and that the ‘ 
conduct of the parties after the lease had been entei- 
cd into could not he taken. into consideration , [ibid] 

(3) that the land was to he enjoyed by the defend- 
ants from generation to genei alien so long as the 
landlord did not require it for his own purposes, but 
that if he so i^quiied it, he had the right to re-enter 
after giving notice and paying compensation in 
accordance wuth the terms of the lease, [p. 412, cols. 
1 & 2 .] 

Appeal against a decree of the Subordi- 
^nate Judge, Fiist Court, of 24-Pargai.as, 
dated the 20th December 1922, affiiming 
that of the Munsif, Second Ccurt, at Alipur, 
dated the 23rrl May 192J. 

JaI*. bai at Chanti a hoy Chovo] i ry rnd 
Bahvi Charu Chandra Bhattachorjee^ Icr the 
Appellant, 
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Babu. Bar<inaeiba$hi Mukherjee^ for the 
Respondents. 

JUi>aMEN:Ti 

D^ival^ J.— In this case the plaintiff* 
brought a suit in ejectment and for an ears 
of rent and damages in respect of a piece 
of land, said to measure 1 htglia^ 17 cottas^ 
which was leased to the defendants by a 
pottah dated the 27th November lb^89. The 
plaintiff’s case was that he served on the 
defendants a notice to quit and determined 
the lease. The first Court found that Ihe 
defendants’ tenancy was a tenancy under 
the Bengal Tenancy Act, that notice vas 
not duly servediunder that Act and that the 
defendants could not be ejected^ except 
under the provisions of 8.25, Bengal Tenancy 
Act The learned Subordinate Judge on 
appeal confirmed this order and against his 
order the piesent appeal is brought. 

Now the main point in this appeal- is^ 
whether on the construction of the pottah 
this tenure is one which comes under the 
Bengal Tenancy Act at all or is a tenancy 
which comes under the provisions of the 
Transfer of Property Act. It appears that 
on the land in suit at the time of the lease 
there were only a certain number of fruit- 
trees and by the lease the defendants ere 
to enjoy the land- by erecting houses on 
it and planting, if they so. liked, other 
fruit-trees. The provision was that the 
lease should continue to the defendants’ 
heirs; but there is a further piovision that if 
at any lime the lessor should require the 
land' he would give notice to the lessees 
who would, theiefore, give up the land 
on receipt of the value, of the fruit-tjees. 
etc. It is argued on behalf of the appellant 
that by the nature cf the premises and' 
trims of the lease the parties aie goveined 
by the Transfer of Properly A^t and not 
by the Bengal Tenancy Act and the lease 
can, Iheiefoie, be terminated on the teiu s 
let cut iu the poiiak. For the respondent it 
is argued that the leare is one governed ly 
the Bengal Tenancy Act and that the defeuci- 
ants have acquired a right of occupancy 
and cannot be ejected. It is clear that the 
land is not let out foi purposes of culti^a- 
lion. It was let out for residential purposes 
with the right to take fruit from the tiees 
OR the land and to plant other fruit-Uees 
and take their fruits. The pottah is de- 
scrihed as a basaibati pottah^ i. e., a pottah 
for residential purposes. Now the mere 
fact that there is a right to plant Uets or 
pluck Ike fn iifai of liecs wculd not by it- 
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self convert a pottah granted for residential 
purposes into a horticultural lease carrying 
the same rights as an agricultural lease 
and so bring it under the Bengal Ten- 
ancy Act. In this connection I would 
refer to the case of Hedayet AH v. Kalanand 
Singh (1) where it was observed that if a 
lease is for the purpose of gathering fruits 
from the trees on the land, the lease is not 
for horticultural purposes. Again in the 
unreported case of Raj Kvmar Nali v. 
Mohesh Chandra Guha (2) where it was 
found that after the creation of a lease the 
defendants possessed the land by enjoying 
fruits of the trees and that none of the land 
was under any sort of cultivation and it 
was held that it could not be said that such 
land was really let out as subject to the 
provisions of the Bengal Tenancy Act. I 
would also refer to the case of Sashi Bala 
Debi v. Amola Debt (3) where it was observ- 
ed that the whole area of a residential 
holding cannot, ordinarily, be covered with 
buildings and the fact that the surplus land 
is planted with fruit bearing trees does 
not alter the character of holding; and the 
case was governed by the Transfer of Pro- 
perty Act. On the other hand it is argued 
on behalf of the defendants that the grow- 
ing of fruit trees is a horticultural purpose 
and so the Bengal Tenanc}’^ Act applies. 
Following the rulings set out above we can- 
not agree to the respondent’s proposition 
of law on the facts of this case. Lastly it 
is urged that the lease anyhow is a perma- 
nent one owing to the covenant in it that 
the land will be enjoyed down to sons and 
grandsons in succession and that the coven- 
ant as to the right of re-entry on compensa- 
tion is a purely personal covenant between 
the original lessor and the original lessee; 
and it is argued that as the original lessor 
is dead and the present plaintiff is 
only an assignee from him that covenant 
being a personal one is no longer enforce- 
able. We see no force in this contention. 
It appears to us that the purpose of the 
lease was clearly one for residential pur- 
poses. Incidentally there was the right to 
plant trees and take fruits but there was 
nothing agricultural about the land at all. 
As to the terms, it is clear to us that it 
was given to be enjoyed from generation 
to generation so long as the landlord did 

(1) 20 Ind. Cas. 332; 17 C L. J. 411 

(2) (1915) rnreported S. A. No. 2371 of 1915, decided 
on the 19 th July 

(3) 66 Ind. Gas. 61; 25 0. W. N. 378. 


not require it for his own purposes. He 
had then according to the terms of the 
document, the right to re-enter on giving 
certain compensation. In this view we 
must hold that the Bengal Tenancy Act 
does not apply but that the Transfer of 
Property Act applies. It was also urged 
that by their conduct the parties have 
treated the lease as a permanent one. In 
a matter of this character, rights as be- 
tween the parties must b© determined on 
a construction of the lease and w'e have 
nothing to do with the conduct of the parties 
after the lease has once been entered into. 
In view of these findings it has next to be 
determined whether the lease has been 
duly determined by notice. The notice 
appears to be one served by registered post 
and is not a notice under the Bengal 
Tenancy Act. The lower Courts have not 
considered whether such notice is sufficient 
under the Transfer of Property Act or is 
one given in accordance with the terms of 
the lease. It is necessary, therefore, to 
remand the case to the lower Appellate 
Court to come to a finding as to whether 
in the present suit notice has been duly 
served or not in accordance with the terms 
of the lease. 

The result is that this appeal is allowed 
with costs of this Court, the decree of the 
lower Appellate Court set aside and the 
case remanded to that Court to be dealt 
with in the manner indicated above. Other 
costs will abide the result. 

Suhpawardy, J.—I agree. 

z, K. Appeal allowed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 73 of 1923. 
September 24, 1925. 

Present: — Mr. Justice Odgers and ' 

Mr. Justice Viswanatha Sastri. 
MAHALINGA NAICKER-Plaintiff 
—Appellant 
versus 

VELLAYA NAIOKER alias GURU8AMI 
NAICKER AND ANOTHER— Defendants 
— Respondents. 

Madras Estates Land Act (I of 1908), Ch VLss. 7^1, 
189t 192—C%v\l Procedure Code (Act V of 1908), 0. 
XXI, rr, 89,02 Sale of holdii>g~Apf licaiio7i to set 
aside sale, rejection of — Suit to set aside saU, main- 
tuinahilily of ^Jurisdiction of Civil Courts, 
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Civil Courts have jurisdiction in all cases in which 
they would have had jurisdiction prior to the passing 
of the Madras Estates Land Act, except in so far as 
jurisdiction is expressly or by necessary implication 
taken away by the provisions of s. 189 of the Act. 
[p. 413, col. 2.] 

A Civil Court has jurisdiction to entertain a suit 
by a ryot to set aside a sale of his holding held under 
the provisions of Ch. VI of the Madras Est«,tes Land 
Act. The fact that an unsuccessful application had 
been made by the ryot under s. 131 of the Act to set 
aside the sale makes no difference, [thtd.] 

Rajah of Ramnad v, Venkataramaiyer, 69 Ind. Cas. 
923; 45 M. 890; 16 L W 274; (1922) M. W. N. 501; 31 
M. L. T. 158, 43 M.L.J. 264; (1923) A. 1. R. (M ) 6, 
followed. 

Second appeal against a decree of the 
Court of the Subordinate Judge, Ramnad 
at Madura, in A. S, No. 74 of 1921 (A. B. 
No. 722 of 1919 of Ramnad District Court 
at Madura), preferred against that of 
the Court of the Additional District Munsif, 
Srivallipattur, in O. 8. No. 430 of 1917 (0. 
S. No. 247 of 1917 on the file of the Court of 
the District Munsif, Sattur.) 

Messrs B. Sitarama Rao and S, U, Muthii- 
swami Iyer, for the Appellant. 

Mr. Af-Venkatarayaliah, for the Respond- 
ents. 

JUDGMENT, 

Viawanatha Sastrl, J.— Plaintiff is 
the appellant. He sued to set aside a sale 
held under the provisions of Ch. VI of the 
Estates Land Act and for a permanent in- 
junction restraining the defendants from 
interfering with his enjoyment, on the fol- 
lowing grounds (1) that the sale was held 
without due notice to him; (2) that there 
was no publication and (3) that the price was 
grossly inadequate. The first Court held 
on all these points in favour of the plaint- 
iff, and passed a decree as prayed for. De- 
fendants appealed, and the Appellate Court 
held that a Civil Court had no jurisdic- 
tion to entertain such a suit and allowed 
the appeal. That such a suit would lie has 
been held by a Full Bench of this Court in 
Rajah of Ramnad v. Venkataramai Iyer (1). 
The Vakil for the respondents contended 
that this ruling would not apply because 
there was an application to set aside the 
sale under s. 131 of the Act, and that 
0. XXI, r. 92 (1) of the C. P. C , barred the 
suit. This rule runs as follows ; — *‘Wheie 
no application is made under r. 89, r. £0 or 
r. 91 or where such application is made and 
disallowed, the Court shall make an order 
confirming the sale, and thereupon the sale 

(1) 69 liid Cas. 523; 4 M. SCO; 16 L. W, 274; (It^S) 
M. W. N. 501; 31 M. L. T 158; 43 M. L. J. 264; (1923) 
A. 1. R. (M.) 6. 


shall become absolute.” I may here estate 
that r 89 is similar to s. 131 of the Estates 
Land Act, and it was represented tliat the 
applications put in by plaintiff under this 
section W’ere dismissed, because the proper 
sum w^as not deposited. Section 192 of the 
Estates Land Act relates to the application 
of the 0. P. C. to “suits, appeals and other 
proceedings under the Act ” and it lays 
down that “subject to the other provisions 
of this Act and subject to the following 
modifications and additions, the provisions 
of the C. P. C. shall apply to all suits, 
appeals and other proceedings under this 
Act so far as they are not inconsistent there- 
with.” And in cl. (a) it is stated that s. 310' A 
(corresponding to r. 89 of O XXI) shall not 
apply. Now if r. 89 of O. XXI, of the C, 
P. C.. does not apply to proceedings under 
the Estates Land Act, I fail to see how 
r. 92 (1) of 0. XXI, can be made applicable 
simply on the ground that s. 131 of the 
Estates Land Act is similar to r. 89 of 
O. XXI. As observed in the Pull Bench 
case above referred to, the jurisdiction of 
Civil Courts is taken away only in cases 
referred to in s. 189 of the Estates Land 
Act and it was not even suggested that there 
is anything in this section to bar the suit 
out of which this second appeal arises. 

I would, therefore, allow the appeal and 
setting aside the decree of the low^er Appel- 
late Court direct that that Court do re-hear 
the appeal. Appellant will get his costs 
in this Court and costs in the lower Appel- 
late Court will abide and follow the result. 
Appellant will get a refund of the Court- 
fee paid on the memorandum of appeal. 

Odgers, J,— I agree. It was stated in 
the referring judgment in Rajah of Ramnad 
y , V enkataramaiyer (1) as well- settled that 
the Civil Courts have jurisdiction in all 
cases in wdiich they wrould have had juris- 
diction prior to the Act except in so far as 
such jurisdiction is expressly or by neces* 
sary implication taken away by the provi- 
sions of 8. 189 of the Estates Land Act. The 
question put before the Full Bench was 
quite general in its terms. It is admitted 
that the only distinction between this case 
and that dealt with by the Full Bench is 
that tw'o unsuccessful applications w^ere 
made by the ryot under s. 131. 1 cannot 
see that tliis makes the slightest difference 
in principle and a suit by a ryot who says 
that his property has. been improperly sold 
is expressly said by the Full Bench to be 
outside the restrictive provisions of the 
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Madras Estates Land Act. I agree as to the 
order proposed by my learaed brother. 

V. N. V. Appeal allowed. 

2. K. 


ALLAHABAD HIGH COURT. 

Letters Patent Appeal No. 121 of 1924. 

October 22, 1925. 

Present .- —Sir Grimwood Mears, Kt., 

Chief Justice and Mr. Justice Lindsay. 

Musammat RAM KUER — Defendant — 
Appellant 
versus 

QOVIND RAM and others— -Plaintiffs 
AND Defendants— Respondents. 

Adverse possession Mortgage, redemption of - Widow 
of mortgagee retaining possession —Lawful origin — 
Nature of widow's possession. 

Where after the redemption of a mortgage the mort- 
gagee retains possession of the mortgaged property 
and, after his death, his widow comes to occupy the 
said properly to the exclusion of the rightful heirs of 
her husband as well as the mortgagor, the possession 
of the widow cannot be referred to a lawful origin 
and is adverse to the mortgagor and, in case it ex- 
ter i' \h \ -lid twelve years, will ripen into ownership, 
[p llj, ' 'i 

Letters Patent Appeal against a judg- 
ment of Mr. Justice Neave, dated the 28th 
of April 1924, in S. A. No. 1702 of 1922, 
printed as 85 Ind. Gas. 740, aflSrming the 
decree of the District Judge, Mainpuri, 
dated the l3th October 1922. 

•Messrs. Haritaris Sdtkai^nd L. M. Banetji, 
fOr-the Appellant. 

■Mr. iSfdtla N'ath'Mv^i.Yji, for -the Respond- 
ents. 

tFUnn'MESNT, — After hearing theargu- 
meits in'this Case we have ‘come to > the 
CohClasion' that th'e- ap peal must be allowed, 
the 'decision of the Judge of this ' Court re- 
versed and the decree of’ the 'first' Appellate 
Godrt 'reat’dVed. 

ThO'euit 'as-fi'ata'ed Waea suit for redemp- 
tien in Whiah the defendant ■was' one Musatn- 
Wia^Rani Kner Wh'o-is now'befiJPeffis as the 
api^llaat. 

'll api>ears iha* on i he 22nd of November 
1681 one I’atiiir .Singh exS’cnted a mortgage 
Imfavohrbf four’perSofls oneof Whom Was 
Kam-’Prasad. The amount of the mortgage 
mott’ey wtia'Rs. 1,000 and admittedly Kani 
Prasad' was' interested' in this 'money to the 
eiteiit nf oUe- fifth only. 

'On' the 17th of October 1890 Pahar Singh 
the mortgagor -sold some bther property of 
his to three of ■ • fc-u:* - t '■ deft 

with them a feU" f li- V-’l" • ier i i dis- 
charge the- mortgage ^ifU884, It has been 
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found and has not been questioned that 
Rs. 938 represented the full amount of the 
mortgage debt at the time this transaction 
took place. 

It is further proved that Ram Prasad, who 
as we have said was interested to the extent 
of l/5th of this mortgage, recer ed his pro- 
portionate share of this money. A further 
fact which is established by the evidence on 
the record is that when this money was 
paid in pursuance of the contract made on 
17th of October 1890 the mortgage-deed 
which was executed on the 22iid of Novem- 
ber 1884 was returned to the mortgagor 
Pahar Singh. 

After this transaction had taken place it 
seems that Pahar Singh in -the year 1891 
made a mortgage of this property which 
had been so released to certain other per- 
sons by way of conditional 8a\e. In the 
year 18'J4 these mortgagees got a decree 
for foreclosure, the properly was brought 
to sale in the year l896 and after the 
sale had taken place there was a suit for 
pre-emption which ended in the property 
being transferred to the plaintiffs in the 
present suit. They got a pre-emption 
decree on the 26th of April 1898. 

It appears that notwithstanding the 
payment of the mortgage debt in the year 
I'S&O the portion of the mortgaged property 
in which Ram Prasad was interested re- 
mained in possession of Ram Prasad and 
after Ram Prasad’s death, which it seems 
took place in or about the year 1892, this 
property came into the possession of bis 
widow Musammat Ram Kuer who is the 
appellant before us. 

The. plaintiffs whose title as we have said 
dates’back to 1898, brought this suit in the 
year 1920 against Musammat Ram Kuer. 
The position Which they took up in the 
case was' that the- mortgage of the year 1884 
was still subsiating. that the defendant 
'MuSammdt Ram Kuer was in' the position of 
a'mortgagee'and that’they were entitled to 
redeem the property as purchasers of the 
equity of redemption. A number of defences 
were raised, 'fhe only one with which 
we are concerned was whether the plaint- 
iffs were entitled to succeed on the case so 
brought. The case put forward by Musammat 
Ram Kuer was that there was no mortgage 
in existence and that she had been in adverse 
possession of this property for more than 
twelve years. 

The' Court of first instaiice dismissed • the 
suit and gave eficct to the plea of adterse 
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t)os8essioii raised by the lady and this 
decree was affirmed in appeal by the Sub- 
ordinate Judge of Mainpuri. There was a 
second appeal to this Court and the learned 
Judge has taken the view that the n.cirigage 
was still in existence, that Musammat Ram 
Kuer could not be heard to set up any 
adverse title to the property and that con- 
sequently the plaintiffs were entitled to 
have a decree for redemption. 

Befo;re us it has been argued that this 
view taken by the learned Judge of this 
Court is erroneous. We are of opinion that 
the learned J udge fell into error in dealing 
with this question of adverse possession. 

To go back to the beginning of things it 
is clear that the original mortgagor of the 
property in the j^ear 1884 was Pahar 8ingh. 
It is further quite clear that when Pahar 
Singh in the year 1890 sold some other pio- 
perty tosome of the mortgagees and arrang- 
ed for the discharge of the mortgage debt 
that after the payment of this money the 
person who was entitled to immediate 
possessionof the property mortgaged in 1884 
was Pahar Singh and no one else. It is 
quite clear that the other three mortgagees 
who had entered into^ the transaction of 
sale with Pahar Singh in 1890 had no right 
whatever to this mortgaged property— -un- 
doubtedly the i property was to 

return to Pahar toingii. 

Ram Prasad, as we have said, died some 
time after the year 1890. It is an admitted 
fact that Ram Prasad left sons who are still 
in existence and who, according to the 
Hindu Law, were his heirs and entitled to 
possession of all his property. On the other 
hand, it is equally clear that Musammat 
Ram Kuer the widow of Ram Prasad had 
in the presence of hersonsno right whatever 
to any property belonging to her husband. 
It is admitted, however, that ever since the 
death of Rain Prasad this lady has been in 
possession to the exclusion of her sons and 
all other persons, and that being so, it is 
difficult to see how her plea of adverse 
possession of this property can be repelled. 

We do not agree, with the view which was 
taken by the learned J udge of this Court. 
He seems to have been of opinion that the 
widow of Ram Prasad could not hold ad- 
versely to the mortgagor Pahar Singh or 
his representatives. He thought that the 
widow’s possession might be adverse to her 
own sons but he held that any right she 
had would not be a right adverse to Pahar 
iSingh. In our opinion this is not so, for at 


the time she entered into possession the 
person who w^as entitled to immediate 
possession of this property was, as we have 
said, Pahar kSingh himself. 

While it may be that possession which 
can be referred to a lawful origin is not to 
be deemed to be adverse, it is quite clear 
in the present case that the possession of 
the widow Musammat Ram Kuer never had 
any rightful origin. On all hands it must 
be admitted that she took possession as a 
trespasser. It cannot, therefore, be said 
that her possession can be referred back to 
the possession which her husband originally 
acquired in his capacity as mortgagee. 
Her possession at once became adverse as 
aufiii -I ;■ e person who was 1 hen entitled to 
II! ir possession, namel}^, Pahar Singh. 

Theplaintiffs in the ftcsoiit suit derived their 
title from Pahar Singh and are in the same 
position as he would have been had he been 
alive now^ In other words, having been 
entitled to immediate possession of properly 
and having failed to bring their suit within 
twelve years from the dale on wffiich they 
became so entitled their title to the property 
has been lost. 

We hold, therefore, that the rights of this 
litigation are with Musammat Ram Kuer, 
the defendant-appellant, and for the 
reasons just given we set aside the decree of 
the learned Judge of this Court and restore 
the decree of the first Appellate Court. The 
appellant is entitled to all her costs in this 
Court including fees on the higher scale. 

N, H. Decree set aside. 


MADllAS HIGH COUltt. 

OiViL Revision Petition No. 897 of 1923. 

September'll, 1925. 

Present : — Mr. Justice Waller. 
THAMATA BANGARUSWAMI 
NAlOKER— PfiTITIOliBR 
versus 

VADAMALAI THIRUNAtHASUNDARA 
D08R tHEVAR— Respondent. 

Civil Procedure Code (Act V of 1^081 s, 115, 
0. XXXIII, r. 1 — Government of India A ct, 1015, (5 cJ6 
,6Geo.'' f leave to sue m 

forma .■ ' ■ whether can be 

gone into- - Revision. 

On an application for leave to sue to in foinia 
pauperis, it is not desirable for a Court to go into a 
complicated question of limitation, and its" birder is. 
liable to be set aside in revision, 
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Kalhani Amma v. Matatkil Veetil Achuthaii Naii^ 
53 Ihil Cas. 239; 10 L. W, 174; (1919) M. W. N. 573, 37 
W. L. fT. 309, followed 

Petition, under s. 115 of Act V of 1908 
and s. 107 of the Government of India Act, 
praying the High Court to revise an order 
of the Court of the Subordinate Judge, 
Madura, in O. P. No. 50 of 1922. 

Mr. K. V, Sesha Iyengar, for the Peti- 
tioner, 

Mr. A. Krishnaswami Iyer, for the Ke- 
epondent. 

JUDGMENT* — I agree with the view 
of Kumaraswarai Sastri, J., in Kalliani 
Amyna v, Matalkil Veetil Aehuthayi Nair{i) 
that it is undesirable on an application for 
leave to sue in forma pauperis to go into a 
complicated question of limitation. In this 
case the discussion of such a question has 
led to the delivery of a judgment six pages 
long. 

The order of the lower Court is set aside. 
The application will be disposed of on the 
other grounds raised. 

The costs of this petition will abide the 
result. 

V. N. V. 

N. H. Order set aside. 


(1) 53Ind. Gas 239. 10 L W. 171; (1919)1M. W. N. 
573; 37 M. L. J. 309. 


MADRAS HIGH COURT* 

AppfiAL aga^mst Order No. 3 of 1924. 
December 15, 1924. 

Present : — Mr. Justice Devadoss and 
Mr. Justice Wallace 
PEYYETY GOPALAM GARU— 

ReSPON DENT — A PPELLANT 
versus 

ADUSUMILLY GOPALAKRISHNAYTA 
GARU — Petition isr—Rbspondbnt. 

Civil Brocedure Code {Act V of 1908), s. 60 — 
^'Agriculturist'', who is —Exemption of house from 
sale. 

For deciding the question of the exemption of th# 
liability of the house of an insolvent to be sold for 
debts, the Court must decide whether the insolvent’s 
chief means of livelihood is apiculture. It is not 
enough that he be an agriculturist, or that he be a 
trader. The point is, which profession forms his chief 
means of livelihood. 


Appeal against an order of the District 
Couit, Kistna at Masulipatam, dated the 
15lh August 1923, in I. A. No. 4 of 1923, in I. 
P No. 136 of 1920 (Official Receiver’s file). 

PACTS * — An insolvent applied before 
the Official Receiver for exempting his 
house from liability from being sold to 
discharge his debts on the ground that he 
was an agricultuiist. 

Under s. 68, Provincial Insolvency Act, 
the creditors applied to the Court to set 
aside the order alleging that the insolvent 
was also (‘arrying on a trade and was not 
entitled to the exemption claimed. The 
Court relying on the evidence of v the 
insolvent and his witnesses who deposed 
that he lived by : ar^d trade 

and following Surangini Deby v. Kedar- 
nath Chandra (1) held that he was not 
entitled to the exemption claimed under 
8. 60, C. P. C. 

The insolvent appealed. 

Messrs C. S. Venkatachariar and P. Mar- 
kandeyulu, for the Appellant. 

Mr. I\ Satyanai'ayana, for the Respond- 
ent. 

JUDGMENT. — Neither the District 
Judge nor the Official Receiver has direct- 
ed his attention to the real issue, in this 
matter, viz,, whether the insolvent’s chief 
means of livelihood is agriculture. It is 
not enough that he be an agriculturist, 
or that he be a trader. The point is, which 
profession forms his chief means of liveli- 
hood. 

We set aside the District Judge’s order 
and direct him to pass a fresh order in the 
light of the above remarks. Fresh evidence 
may be given. Costs up to date will abide 
the result. 

V. N. V. 

N. H. Case remanded, 

(1) 63JInd. Gas 681. 
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LAHORE HIGH COURT. 

Cbiminal Appeal No. 2t>5 of 
May 29, 1925. 

Present: — Mr. Justice Martineau and 
Mr. Justice Coldstream. 

POHLA SON OP GQJAR SINGH— 
Accuse d — Appellant 

v&vsus 

EMPEROR — Respondent. 

Practice — Criminal trial— Witnesses^ unreliable — 
Conviction, whether justified— Murder — Motive. 

In this country and among Jats murders are some- 
times committed from motives of pride to avenge 
comparatively harmless insults [p. 418, col. 1] 

The mere presence of motive, however, will not 
justify a conviction for murder when the testimony of 
alleged eye-witnesses of the occurrence cannot be 
relied upon, [p 419, cols. 1 <& 2 j 

Crimiaal appeal from an order of the 
Sessions Judge, Ferozepur, dated the 19th 
January 1925. 

Dr. Nand Lai, for the Appellant. 

Mr. Des Raj Sawhney, Public Prosecutor, 
for the Respondent. 

JUDGMENT. — In this case Pohla, son 
of Gujar Singh, a Jat of village Dina in 
Tehsil Moga, has been sentenced to death 
by the Sessions Judge of Ferozepur for the 
murder of Kapur Singh (or Kapura) of the 
same village. The story disclosed by the 
prosecution evidence is as follows: — 

Kapura and his brother, Phumman, (wit- 
ness) owned a field, half of which was mort- 
gaged to Musamviat Punjabo, a creditor, 
and cultivated for Musavimat Punjabo by 
Gujar Singh, father of Pohla and Subha. 
There was a dispute over the cultivation of 
this field between Kapura and his brother 
on one side and Gujar Singh on the other 
and apanchayat was held on or about the 
17th July 1924 to settle the matter. At 
this panc/?-a 2 /at Kapura and Gujar quarrel- 
led. Gujar’s nephew Phumman intervened 
on his uncle's behalf and pulled Kapura's 
beard. The people present separated the 
two men, but Gujar declared that he would 
be revenged and would “drink Kapura s 
blood." Pohla was not present when this 
happened. 

On the 22nd of July at 6 30 x. m. Phum- 
man, brother of Kapura, reported at Nihal 
Singhwala Police Station five kos from Dina, 
that Pohla and Subha the sons of Gujar, 
together with Phumman, Gujar s nephew, 
had waylaid Kapura on his way home from 
his field at sunset on the previous evening 
and beaten him to death with dangs. The 
murder he said, had been seen by Pritam 
^ingb, Puran Singh and the son of Kehar 
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vSingh and one Attar Singh had seen the 
accused going armed with dangs towards 
the place of the murder. Phumman added 
that he had heard of this from oneRalla 
(who had himself heard the story from 
Pritam Singh) when he (Phumman) had 
returned to the village later the same even- 
ing. He had gone to the place and found 
his brother dead, bleeding at his mouth 
and nose and with his hands and feet bound 
with his turban. The Police went to Dina 
on the same day (22nd), The statements 
of witnesses were not, however, recorded 
until the 23rd, on which day also a post 
mortem examination was made by the 
Assistant Surgeon at Moga. From this 
examination it appeared that Kapura’s 
death was due to .stianu’uhiti(m probably 
effected by hands. There were twelve con- 
tusions and swellings on Kapura's legs, 
chest, back, arms, head and neck. 

The Police found no evidence against 
Phumman accused. Subha was abscond- 
ing and Pohla was tried alone. 

Besides the evidence of the Assistant 
Surgeon, Rai Bahadur Dr. Mathra Das 
(P, \V. No. i) and the necessary formal 
testimony, there is evidence as to the 
motive (the ill-feeling engendered by the 
quarrel in the panchayat) and the* evidence 
of no less than nine witnesses who profess 
to have seen Pohla and Subha assaulting 
the deceased Kupura. Their story is that 
from various points of view they saw Subha 
striking Kapura with dang while Pohla was 
seated on or beside Kapura, pommelling or 
beating Kapura with his fists or squeezing 
his neck. According to one witness Ganda 
(P. W. No. 15) it was Subha who was throt- 
tling Kapura while Pohla used a dang. 

Pohla admitted that there had been a 
quarrel in the panchayat (at which he him- 
self had not been present). He declared he 
had no enmity with the deceased, but Kehar 
Singh, Santii, and Chanan (eye-witnesses) 
who were interested in a canal with the 
deceased were at enmity with him. Karela, 
father of Kehar Singh, and Rullia, father of 
Santu, had once beaten him and Gujar, his 
father, and he and Gujar had complained 
to the Sufedposh. At the time of the mur- 
der he was ploughing land on the other 
side of the village. He produced one wit- 
ness to prove his alibi. 

The truth of the evidence as to motive 
is not seriously questioned by Dr. Nand 
Lai who appears for the appellant. It is to 
be remembered that Pohla took no part in 
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the squabble at the panchayat. The squab- 
ble itself was not such as would at first 
sight appear to be a sufficient motive for 
the murder of Kapura by Oujar s sons, hut 
in this country and among Jats there is no 
doubt that murders are actually commit- 
ted from motives of pride to avenge w^hat 
appear to be comparatively harmless insults. 
Moreover the real enmity was over the 
possession of land, such as is certainly 
a common origin of murder. There is no 
reason to doubt that Kapura was throttled 
to death. It is, however, unfortunate that 
there is no evidence as to the probable 
manner in which the various contusions 
and marks found on the deceased other 
than those of strangulation were caused. 

The defence evidence is of small value. 

It may, however, be remarked that it dis- 
countenances the theory, now advanced by 
appellant’s Counsel, that the murder really 
took place at night and was not discovered 
until the following morning. If this theory 
were true, the story of the eye-witnesses 
could not, of course, be believed. 

The only matter for consideration is 
whether the evidence of the eye-witnesses 
or of any of them is to be believed. We 
may here note that the Assessors’ verdict 
was not a satisfactory one. Virtually, after 
some vacillation and an expression of 
opinion that Pohla “participated in the 
attack,’’ they acquitted Pohla of murder on 
the grounds, apparently, that there was an 
unpremeditated assault by bubha absconder 
with a dang and that they did not believe 
that it was Pohla who throttled Kapura. 

A careful scrutiny of the evidence and 
the arguments of Mr. Des Raj Sawhney 
who appears for the Crown have left us 
unconvinced that the actual murder was 
really seen by any of the eye-witnesses. 
Several considerations have influenced us 
in arriving at our conclusion. 

The evidence has been fully described in 
the Sessions Judge’s judgment and we do 
not propose to repeat a description here, 
but will confine our remarks to the points 
which appear to us to justify doubts as to 
the truth of the story told by the eye- 
witnesses. 

According to Phumman, who made the 
First Report, he was informed of the murder 
by Ralla, a Muhammadan, (P. W. No, 19) 
who got the news from one Indar Singh. 
This Indar Singh is not produced. The 
fact by itself would be of small consequence 
but for the astonishing fact that, though so 
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many people . saw what happened and 
mingled immediately after the murder with 
the murderers and the villagers, no one 
said a word about it to any one who had 
not seen it except Prilam (P. W. No. 14), 
a childoflO, who told his uncle Indar 
Singh. It is this Indar Singh who is said 
to have informed Ralla, the Muhammadan. 
Now Indar Singh’s evidence as to when 
and in what manner the child informed 
him would have been of considerable im- 
poitaiice, and its absence adds to the feel- 
ing of uiiceitainty provoked by the curious 
silenc^ of the many eye-witnesses. Pritam 
sajsthat he told Indar Singh as soon as 
he letmned to the village, i. e., about sun- 
set time, but it was not until night time 
that there was an outcry in the village. 
Phumman did not verify the news by 
questioning the eye-witnesses before going 
to the tliana. When he made his report 
there he accused Phumman Singh as well 
as Pohla and Subha. In his evidence before 
the Committing Magistrate he declared 
that Rulla had named Phumman as one of 
thecLilpiits But at the trial he admitted 
that he included Phumman’s name on no 
evidence, but merely on conjectures. Ac- 
cording to the evidence Pritam (aged 10), 
Puraii (aged 16) and Chanchal (aged 13) 
saw the assault together. But none of 
these except Pritam the youngest spoke a 
word about it to any one until the second 
day of the investigation, the first having 
been occupied in “looking for witnesses” 
(see evidence of Sub-Inspector Muhammad 
Sharif, P. AY* No. 21). Some witnesses had, 
however,/ been named in the First Informa- 
tion Repbrt. 

We come now to examine the story told 
by the supposed eye-witnesses. . 

Kapura was a stout man of 44. His 
assailants were only two. The evidence is 
that Kapura kept crying out loud enough 
to be heard 2t)0 karams away and the 
actual words (“Pohla and Subha, don’t beat 
me”) were heard bO or 160 karams away. 
There were very many people in the fields 
all round, but no one went to Kapura’s help. 
Two men Ganda Singh (P. W. No. 15) and 
Vir Singh (P. W. No. 16), approached, so 
they say, to within 20 karams of where the 
assault was going on. They did not inter- 
fere. All the eye-witnesses say they saw 
Pohla and Subha, either leaving Kapura 
after the beating or going to the village 
together immediately afterwards. None, 
however, went to see if Kapura was alive 
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or dead. None except the child Pritam 
mentioned anything to any one until the 
23rd July. It is certain that Kapiiias 
hands and feet were found tied up with 
his turban when his body was first seen by 
Phumman. No witness mentions that Kap- 
ura’s hands and feet were tied. We find it 
difficult to believe that any witness who 
really saw the murder being accomplished 
could possibly have failed to notice that 
Kapura was bound hand and foot. 

There is a remarkable discrepancy in the 
evidence of Ganda Singh (P. W. No. 15) and 
Vir Singh (P. W. No. 16) whose testimony 
W'ould otherwise have carried some weight. 
Both knew^ Pohla and Subha and both were 
standing, so they say, close to the place of 
the assault. But while Ganda says that 
Pohla was using the dang 'while Subha was 
pressing Kapura’s neck and pulling his 
beard. Vir Singh declares the exact oppo- 
site. This discrepancy, as the learned Ses- 
sions Judge points out, does not necessarily 
absolve either accused; but it adds to the 
doubt in our minds both as to whether the 
alleged eye-witnesses really saw any assault 
and as to whether if they did see an assault 
this assault was the one in which Kapura 
was killed. Here we may refer to a discre- 
pancy between the evidence given by Chan- 
an (P. W. No. 4) and his statement made to 
the Police. He told the Police that he saw 
Pohla and Subha “scuffling with Kapura in 
Bishan Singh’s field.” At the trial he alter- 
ed this so as to make his evidence confirm 
with that of others and declared that Pohla 
was seated on Kapura and Subha was beat- 
ing him. According to most of the wit- 
nesses the accused after assault replaced 
their bundles of grass upon tlxeir heads and 
went off to the village. Ganda Singh says 
“they ran away.” Thereis a curious passing 
reference in the evidence of Pritam Singh 
(P. W. No. 14) to a second beating in his ex- 
amination-in-chief, where he states that he 
did not see accused beating Kaj)ura a 
“second time.” This may be of no import- 
ance, but, in our opinion, suggests that it 
was known or guessed that the murder took 
place after the scuffle at sunset. 

We have given due consideration to the 
arguments addressed to us by Mr. Des Kaj 
SaWhney who points out the absence of any 
motive on the part of the witnesses to charge 
the accused falsely. We admit that there 
is force in this argument. But we are un- 
able to rid our minds of the impression of 
doubt left upon us by the evidence as a 
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whole. We are not convinced that the mur- 
der was seen by any of the witnesses. It is 
upon the direct evidence of the eye-witnesses 
that the conviction depends and finding 
our.selves unable to accept and act upon this 
evidence we accept this appeal and acquit 
Pohla. 

z. K. Appeal accepted. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

(Criminal Kkvision Application 
No. 108 OF 1025. 
xVugust 25, 1925. 

Present: — Mr. Kennedy, J. C., 
and Mr Kupchand Bilaram, Ji. J. C. 
KISHANGUAND—Applicant 
versus 

EM PEROK— Opposite Party. 

Penal Code iAct XLV of 1860), ss }20~B, C20 — 
C(fnspivactj, charge of; essejitial requisites of --X ature 
of proof — 'AVhere an express provision has beenmadc 
ui the Code for the punishment of such conspiracy 
meaning of 

A charge uf conspiracy in respect of but one agree- 
ment between several accused persons to cheat such 
members ot the public as they could defraud by 
(ieeeitful means is not a bad charge, [p. 421, col 1.] 

Jt IS immuterml if all the accused had concocted the 
scheme of the conspiracy or that all of them should 
have originated il. It is sullicient if it originated with 
some of them and the others liad subsequently joined 
the original conspirat(>rs [p. 421, col. 2 ] 

H \ !/■ ' rh; 8 C. & P 297, relied upon. 

O'Co.i/.-" \ (1844) 11 G & F. 155; 9 Jur 25,1 

Cox C C. 113, 7 ir. L R 261, 5 St Tr. (n. s.) 1, 8 E. 
K 1061; 65 R R 59, referred to 

The conspiiacy may be proved either by direct evi- 
dence or by proof of circumstances from which the 
Court mav iiresume the conspiracy. [ihid.\ 

R V Parsons, (1702) 1 BI. W. 392; 92 E. R. 222, R. 

Murphy, (18381 8 C. & P. 297, Emperor v Anappa 
Piharamgauda, 9 Bom. L. R 347, 5 Cr. L. J. 323, 
Birendra (Rinse v. Emperor, 7 lud. Cas 359, 37 C 467; 
1 1 C W. 1111, 11 Cr. L. J 453 and Jumo Allaimkhio 
V Emperor, 34 Ind Cas 649, 9 S. L. R. 223; 17 Cr. L. 
J 233, relied upon. 

The woids ‘‘where an express provision has been 
made in the Code for the punishment of such a con- 
spiiacy'’ apjicaring in s. 120-B of the Penal Code do 
not mean that wliere there is proof of an abetment 
of an otlenco, the cliarge should be for such abetment. 
It is optional for the Crown to proceed for abetment 
of an oilence committed in pursuance of the con- 
spiiacy or of the oUence of conspiracy, [p. 421, col. 2; 

р. 422, col 1.] 

rdhasing v. Emperor, 35 Ind. Cas. G70; 10 tS. L. R, 
69 at p 71, 17 Cr L. J. 366, relied upon. 

'Idle inclusion in a charge of conspiracy to cheat of 

с. ertaiii speciiic offences relied on by the prosecution 
in ju'oof of the substantive offence of cheating does not 
render tlie chnrge illegal as being in respect of differ- 
ent offences specified therein, [p. 422, col. 1.] 
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R V. DeBerenger, (1814) 3 M. & S. 67; 105 E. R. 536; 
15 R. R. 415 and R, v. Gurney ^ (1869) 11 Cox 0. C. 
411, relied upon 

Application to revise the judgment of the 
Sessions Judge, Hyderabad Sind, dated the 
9fch April 1925. 

Mr. Partabrai D. Punwani, for tlie Ap- 
plicant. 

Mr. C. M. Lobo, Acting Public Prosecutor, 
for the Crown. 

JUDGMENT. — The appellant Kiahan- 
chand and three other accused persons, 
namely, Dharamdas, Isarsing and Urs have 
been tried together on a charge of con- 
spiracy to cheat under s. 120 B read 
with s* 420, Indian Penal Code, and have 
been convicted and sentenced to twelve 
months’ rigorous imprisonment and a fine of 
Rs. 1,000 each by the City Magistrate of 
Hyderabad. The appeals filed by them 
before the Sessions Judge of Hyderabad 
have failed. The revision applications 
filed by the three accused Dharamdas, 
Isarsing and Urs have been summarily dis- 
missed. The application of Kishanchand 
has now come up before us for hearing. 

The facts which led to the trial of the 
four accused briefly stated are that in June 
1924 one Nebhraj who is said to have been 
one of the gang of cheats met the complain- 
ant Partabrai at a certain place of resort 
for the public and considering him to be 
credulous enough to fall into their trap 
introduced his conspirator Isarsing to the 
complainant representing Isarsing to be the 
faithless clerk of a wealthy and extra- 
vagant Hindu Sethia who had helped 
Nebhraj to win Rs. 3,000 from his Sethia 
by playing at cards and that he would help 
the complainant in the same way on pay- 
ment of a handsome commission. The process 
of playing with a specially arranged pack 
of 36 cards was explained to him and he was 
taken to his Sethia who was no other man 
than their co-conspirator Urs. The first 
day’s operation resulted in Partabrai winn- 
ing Rs 4,500. The Sethia, however, 
would not part with the money on the pre- 
text that Partabrai had brought no money 
with him and in the event of his losing he 
would have paid nothing. This made Par- 
tabrai to take Rs. 2,000 on a subsequent 
day to enable him to secure his previous 
day’s earning and to make more money. 
The result, however, was disasterous and 
not only did he lose his previous days 
gains and the money he took with himself 
^ut a further sum of Rs, 300. He ap- 


prised his brother Ohellaram of what had 
happened who suspected foul play and put 
himself in touch with the Police. Partabrai 
subsequently ])retended to fall in with the 
views of Isarsing to join in the conspiracy 
and by inducing other victims to recoup 
himself of his loss. He introduced one 
Kishanchand a friend of his who after being 
initiated in the process of manipulating the 
special pack of cards took with himself 
Rs. 5,000 to play with the wealthy master 
of Isarsing who on this occasion was per- 
sonated by the accused Dharamdas in place 
of the accused Urs. The Police who kept 
themselves in touch with what was being 
done were up on thescene when Sobhraj was 
about to part with Rs. 4,980 having lost 
that amount. The applicant appears not 
to have taken any part either in luring Par- 
tabrai or his friend Sobhraj to their den or 
to have been in anyway implicated in the 
two affairs. 

Subsequent investigation led the Police to 
rope in the applicant as a co-conspirator. 
Nebhraj has not been run in as his services 
were required by the Police in bringing to 
book the offenders. 

The case of the other accused presents no 
difficulty. They were all concerned in at- 
tempts to cheat Sobhraj and whether there 
was a conspiracy to cheat other persons 
besides Sobhraj or not, the evidence of the 
conspiracy to cheat him is conclusive on 
that point. The case of the applicant how- 
ever stands on a different footing. 

It would be convenient to re-produce the 
charge framed against the accused and 
which is as follows: 

“That you between September 1920 and 
August 1924 at Hyderabad (and other places 
in Sind) did agree with one another (and 
other persons unknown) to do or cause to 
be done an illegal act to wit the commis- 
sion of cheating by deceiving persons by 
inducing them to play with cards dice and 
by pretending to double currency-notes and 
thereby to induce them to deliver money 
and currency-notes to you. You were thus 
partners to a criminal conspiracy and in 
pursuance of that said conspiracy you have 
done the following acts. 

1. In October 1920 you (Dharamdas and 
Urs) induced Shewaram to part with 9 notes 
of Rs. 100 each on the pretence of doubl- 
ing them. 

2. You Dharamdas and Kishanchand in 
company with another person unknown in- 
duced in similar manner Jethomal to 
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liver to you notes of Rs. 500 in October 

1923 on the same pretext. 

3, You Isarsing on 26fch or 27th June 

1924 induced Partabrai to play with par- 
ticular cards with your pretended master 
Urs in a particular manner suggesting 
that he, i, e., Partabrai was only to win. 
You taught him the trick of the play and 
made him win Rs. 4,500 which were 
never paid to him. You Isarsing and Urs 
dishonestly induced Partabrai to bring 
money to take his gains and thus dishonestly 
induced him to part with Rs. 2,000 which 
you took away. 

4, You Isarsing and Dharamdas in the 
above related manner on 31st July 1924 or 
1st August 1924 induced Sobhraj to play 
and make an attempt of making him de- 
liver to you Rs. 4,980 the payment being 
interrupted by the arrival of the Police. 

5, You Dharamdas along with Bava 
Subhlal (since deceased) induced Chellaram 
Pleader to play with you loaded dice and 
dishonestly induced him to part with 
Rs. 1,600 on Thadri holidays in September 
1923. And thereby committed an offence 
punishable under s, 120-B read with s. 420, 
Indian Penal Code and within my cogniz- 
ance, I hereby direct that you be tried by 
me on the said charge”. 

Several objections have been raised by 
the learned Pleader for the applicant as to 
the legality of the charge framed against 
the accused. They are based on a miscon- 
ception of what the charge is and are due 
to the failure to keep in view the distinc- 
tion between the charge and the evidence 
adduced in proof of the charge. 

The gist of the offence of criminal cons- 
piracy as defined in s. 120- A, Indian Penal 
Code, which is by itself punishable as a 
substantive offence is the very agreement 
between the co-conspirators to do or cause 
to be done an illegal act or a legal act by 
illegal means subject however to the pro- 
viso that where the agreement is not an 
agreement to commit an offence the agree- 
ment does not amount to a conspiracy un- 
less it is followed up by an act done by one 
or more persons in pursuance of such agree- 
ment. 

The case of the prosecution as disclosed 
by the charge in effect was that at one time 
6r the other between the years 1920 and 
1924 there was an agreement, between the 
four accused to cheat such members of the 
public as they could defraud by deceitful 
means inter alia by playing with a special- 
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ly arranged pack of cards loaded dice or 
by pretending to double currency-notes for 
them. 

As so stated there was nothing wrong 
about the charge. It was a charge in res- 
pect of but one agreement which afforded 
the Crown one single cause of action to 
try all the accused jointly ' for one single 
offence, namely, the offence^ of' cheating the 
public within the meaning of ss. 233 and 
239, Or. P. C. It was also immaterial if all 
the four had concocted the scheme of the 
charge or that all of them should have 
originated it. It was sufficient if it originat- 
ed with some of them and others had sub- 
sequently joined the original conspirators. 
[R. V. Murphy (1).‘| 

It was equally open to the Crown to prove 
the conspiracy by direct evidence which 
as observed by Earl, J., in R. v. Duffield (2) 
is hardly available in such cases or by proof 
of circumstances from which the Court may 
presume the conspiracy R. v. Parsons (3), R. 
V. Murphy Q), Emperor v. Annappa Bhay^am- 
ganda (4) Birenara Kumar Ghose v. Emperor 
(5), and Jumo ALlarakhio v. Emperor (6). In 
the present case the Crown relied on certain 
criminal acts of the accused said to have 
been done in pursuance of the conspiracy. 
The fact that such criminal acts were in 
themselves substantive offences again cast 
no obligation on the Crown to prosecute the 
individual offenders for such specific offences 
or deprive the Crown of its right to proceed 
against all of them for conspiracy pure and 
simple. 

The plea that where the only evidence 
given in proof of the conspiracy is the evi- 
dence of abetment of an act which is in itself 
an offence is equ ally untenable. As pointed out 
by Pratt, J. C. In Udhasing v. Emperor (7) 
the words “Where an express provision has 
been made in the Code for the punishment 
of such a conspiracy” appearing in s 120-B, 
Indian Penal Code, do not mean that where 
there is proof of an abetment of an offence 
the charge should be for such abetment 
and that it is optional for the Crown to pro- 
ceed for abetment of the offence committed 

(1) (1838) 8 0. & P. 297. 

(2) (1851) 5 Oox. 0 0. 401. 

(3^ (1762) 1 Bl. W. 392; 96 E. R 222. 

(4) 9 Bom L. R. 347; 5 Or. L. J. 323. 

(5) 7 Ind Oas, 359; 37 O. 467, 14 0. W. N. 1114; 11 
Or. L. J 453. 

(6) 31 Ind. Cas 619, 9 S. L R. 223; 17 Or. L. J. 
233 

(f) 35 Ind. Oas. 670; 10 S. L. R. 69 at p. 71; 17 Or. L. 

J. 366. 
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in pursuance of conspiracy or of the offence 
of conspiracy. 

The inclusion in the charge of certain 
specific offences relied on by the prosecu- 
tion in proof of the substantive offence of 
cheating again had not the effect of render- 
ing the charge illegal as being one in res- 
pect of the different offences specified 
therein. The recital of the specific offences 
was at most a surplusage. Though it is 
not uncommon to set out in the charge 
overt acts by which the object of the con- 
spiracy is sought to be attained recital of 
such acts was not essential in the present 
case. Defrauding the public by deceitful 
means is an offence and the allegation of 
the charge of such object without specify- 
ing the persons defrauded was sufficient to 
maintain a charge of conspiracy li. v. De 
Bereiiger (8), mdR v. Gurney {Q), Halsbury’s 
Laws of England, Vol. IX note to para. 1401. 

Though the several techiiical objections 
raised on behalf of the applicant have fail- 
ed we are not satisfied that the evidence 
relied on by the prosecution is sufficient to 
maintain the conviction against the applic- 
ant. The first circumstantial piece of evi- 
dence relied on by the Crown is the deceit 
practised on one Shewaram to part with 
currency-notes of Rs. 900 on the false 
pretence of doubling them. The only 
accused concerned in it were Dharamdas 
and Urs. 

The second act relied on is that in Septem- 
ber 1928 three years later when again the 
accused Dharamdas in company not of the 
applicant or any of the other accused per- 
sons but of one Bawa Sukhlal since de- 
ceased cheated one Chellaram Pleader by 
dishonestly inducing him to part with 
Es. 1,000 by playing with loaded dice. 

There is no evidence in either of these 
two cases which could inculpate the appli- 
cant as having taken any part in them or 
which would show that the deceit was per- 
petrated in pursuance of a common agree- 
ment to which the applicant was a party. 

The third act is the only one in which 
the applicant is said to have been directly 
concerned. It is said that in October 1923 
the applicant the accused Dharamdas and 
an unknown person cheated one Jethmal 
Pleader of currency-notes of Rs. 500 on 
the pretext of doubling them. The accus- 
es) (1814) 3 M. & 8. 67, 105 E. R. 536; 15 R. R. 
415. 

(9) (1869) 11 Cox. 0. 0. 414. 
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ed Issarsing and Urs again appear to have 
taken no part in this deal. 

The fourth and fifth acts of cheating 
Partabrai in June 1924 and of attempting 
to rli eat Sobhraj in August 1924 which led 
to tb(‘ apprehension and the trial of the 
accused again in no way inculpate the ap- 
plicant 

The only connecting link between the 
different acts complained of is that the ac- 
cused Dharamdas is a common factor in all 
of them. This evidence by itself is not 
sufficient to warrant our holding that all or 
at any rate the third act of October 1923 in 
which the applicant was directly concerned 
was done in pursuance of one common 
agreement between all the four accused 
persons. 

The evidence of Dharamdas being a com- 
mon factor in all the acts complained of is 
equally consistent with the existence of 
more than one separate conspiracy and to 
the third act having been done in pursuance 
of a separate conspiracy to which Dharam- 
das and the applicant were parties but the 
other two accused persons were not parties. 

In O'Conndl v. Reg. (10) where a Court 
in an indictment charged several defendants 
with conspiracy together to do several 
illegal acts and the Jury found some of the 
defendants to do one of the acts and guilty 
of conspiracy with others of the defendants 
to do another of the acts such finding was 
held bad as amounting to a finding that one 
defendant was guilty of two conspiracies 
though the Court charged only one. In the 
present case the charge and the only charge 
for which under the circumstances of the 
case all the accused could have been jointly 
tried framed against them was in respect of 
an agreement to cheat the public generally. 
And if the evidence is equally consistent 
with the existence of two separate agree- 
ments one in which Dharamdas and the 
applicant alone were concerned and the 
other in which Dharamdas and the other 
two accused were concerned the irresistible 
inference that all the acts were done in pursu- 
ance of one agreement does not arise and the 
charge as laid cannot be said to be con- 
clusively proved against the applicant. This 
aspect of the case has escaped the attention 
of the learned Sessions Judge. 

We think under the circumstances the 
applicant is ei^titled to the benefit of the 

(10) (1814) 11 C. & F. 155; 9 Jur. 25; 1 Cox. C. 0 
41.3, 7 Ir. L.'R. 261, 5 St. Tr. (x. s.) 1; 8 E. R. 1061; 65 
R R 59. 
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doubt aud we accordiugly order that he be 
acquitted and discharged aud fine if paid be 
refunded. 

z. K. Revision alloiued. 


LAHORE HIGH COURT. 

Crimihal Appeal No. 454 of 1925. 

July l(i, 1925. 

Present: — Mr. Justice Martineau and 
Mr. Justice Jai Lai. 

DAYA RAM — Appellant 
versus 

EMPEROR — Respondent. 

Criminal Procedure Code (Act of s ^12 — 

Absconder— Evidence recorded ui absence Finding as 
to absconding^ whether necessarij 

Section 512 of the Or P reiiniros only that 
before the Court record b the depositions of the wit- 
nesses for the prosecution it should be proved tliat 
tlie accused poison has absconded and that there is 
no immediate prospect of arrest inj? him, and not that 
a finding should be recorded to that cftcct. !p. 423, 
col 2] \ 

A :■ ' liefore recording evidence under s. 512, 

Cr P. U , tock the statomonta of two constables who 
had searched for the at fiused and hud not been able 
tt) lind him, and also issued a proclamation against 
the acensod under s 87 of tlie Cfide 

Held, that the leipurcments of s 512, Or P C , had 
been fulfill(*d and that evidence had been propeily 
recorded under that section 424, col. 1 ] 

Criminal appeal from an order of the Ses- 
sions Judge, Ludhiana, dated the 2lst April 
1925. 

Mr. Abdul Aziz, for the Appellant. 

Mr. Abdul Rashid, Assistant Legal Re- 
membrancer, for the Respondent. 

JUDGMENT. — The appellant, Daya 
Ram, & J at of Sudhar, in the Ludhiana 
District, has been sentenced to death for 
the murder of one Mangal Singh, whose 
death was caused by numerous incised 
wounds on the head. The case for the pro- 
secution is briefly as follows: — 

On the morning of the 4th February 1922 
Mangal Singh got drunk in a drinking bout 
at the house of a friend named Nigahiya 
(P. W. No. 4) at Sudhar, and was after- 
wards brought by Nigahiya and Indar (P. 
W. No. 15) to the shop of Pala Ram (P. W. 
No. 7), where he lay down. Shortly aftei'- 
wards the appellant came to the shop and 
called out to Mangal Singh. The latter 
did not reply and the appellant then went 
into the shop and with a chhavi, the blade 
of which he had concealed under his arm, 
he dealt Mangal Singh a number of blows 
on the head, and neck. The assault was 
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witnessed by Attna Singh (P. W. No. 2) aud 
Pala Ram’s uncle Thakar Das (P. W. No. 3) 
who were sitting at the shop. They raised 
an outcry, and Thakar Das went and in- 
formed Pala Ram, who was at his house at 
the time. Meanwhile the appellant left 
Pala Ram’s shop and went to the Sath, 
where several men were sitting, and attack- 
ed one of them, named Sucha Singh (P. W. 
No. 10), with his chhavi, one blow striking 
Sucha Singh on the arm. X^o other men, 
Sawan Singh (P. W. No. 11) and Sham 
Singh (P. W. No, 12), managed to seize the 
chhavi from the appellant, who then ran 
away and absconded for nearly three years. 
The murder appears to have been committ- 
ed in consequence of an altercation which 
had occurred when Mangal Singh shortly 
before coming to Pala Ram’s shop, met the 
appellant and asked him whether a camel 
which the appellant had with him was a 
stolen one. 

We see no reason for rejecting the evi- 
dence of Atma Singh and Thakar Das, who 
have deposed to having witnessed the com- 
mission of the murder by the appellant. 
Mangal Singh was found lying dead in Pala 
Ram’s shop, and Pala Ram’s evidence shows 
that Atma Singh and Thakar Das at once 
told him and the other people who collect- 
ed that the appellant had committed the 
murder. 

Thakar Das’ deposition is that which he 
made before the Honorary Magistrate of 
Raikot in 1922 in the proceedings taken 
under s. 512 of the Ox\ P. 0., as he could not 
be found at the time of the Magisterial 
enquiry or of the trial in 1925. It is contend- 
ed for the appellant that the statement made 
by Thakar Das in those proceedings is 
inadmissible, because no finding was given 
in them, that the accused person had 
absconded and that there was no immediate 
prospect of arresting him. But the section 
requires only that before the Court records 
the depositions of the witnesses for the pro- 
secution it should be proved that the accus- 
ed person has absconded and that there is 
no immediate prospect of arresting him, 
and not that a fi.nding should be given to 
that effect. The Honorary Magistrate in the 
proceedings of 1922 before he took down 
the depositions of the witnesses in regard 
to the murder took the statements of two 
constables, who had searched for the accus- 
ed and had not been able to find him. 
Those statements afforded the proof tha[ 
was required, and the fact that the Hono- 
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yary Magistrate issued a proclamation, 
against the appellant under s. 87 of the 
Or. P. C. would show that he was satisfied 
with the proof given. Counsel for the ap- 
pellant has referred to Wahid v. Empress 
(1) Gkurbin Bind v. Queen-Empress (2) and 
Rustam v. Emperor (3). In the first of those 
cases no evidence had been taken as to the 
accused person having absconded, and in 
the second the deposition recorded had not 
been recorded under s. 512, Or. P.C., against 
the absconder, but had been recorded in 
the ordinary course of proceedings against 
other persons. Those two cases are, there- 
fore, not in point. In the third case the 
learned Judges expressed the opinion that 
the language of s. 518 showed that the 
Court whicli records the proceedings must 
first of all record an order that in its 
opinion it had deen proved that the accused 
person has absconded and that there is 
no immediate prospect of arresting him, 
but a different view on this point was 
taken by the same Court in Bhagwati v. 
Emperor (4). In the_ present case it was 
proved in the proceedings taken against the 
appellant under s. 512, Cr. P. C., in 1922 
that he had absconded and that there was 
no immediate prospect of arresting him, 
and we hold, therefore, that Thakar Das’ 
statement taken in the proceedings under 
that section was admissible in evidence at 
the trial. 

Besides the direct evidence of Atma 
Singh and Thakar Das in regard to the 
murder there are the statements of P. Ws. 
Nos. 10 13 as to the appellant having come 
to Sath armed with a chhavi and attacked 
Sacha Singh. The chhavi was handed over 
by Sawan Singh (P. W. No. 11) to the Sub- 
Inspector on his arrival, and was forward- 
ed to the Imperial Serologist who found it 
to be stained with human blood. 

The statement made by Nigahiya before 
the Committing Magistrate was admitted 
in evidence under s. 33 of the Evidence 
Act as he was in the Malerkotla Jail. Objec- 
tion has been taken to this, but even if 
Nigahiya ’s statement is excluded ihere is 
other evidence also against the appellant 
which is ample. Nigahiya’s statement was 
in regard to the altercation which led to 

(1) 21P. R. 1883 Cr. 

(2; 10 0. 1097; 5 Iiid. Dee. (v s.) 734 

cfi/j801 13A. L.J. 1013; 16 

(4) 48 Ind. Cas. 481; 41 A. 61. 16 A. L. J. 902; 20 Or. 

V, Vi 
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the commission of the crime and that 
altercation is mentioned also by Ishar (P. 
W. No. 5) and Shera (P. W. No. 6). 

The guilt of the appellant who has pro- 
duced no evidence in his defence, has, in our 
opinion, been clearly established. We ac- 
cordingly dismiss the appeal confirming the 
sentence of death. 

z. K. Appeal dismissed. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

Criminal Revision Application No. 137 
nw IQS'; 

September 21,' 1925. 

Present : — Mr. Kennedy, J. 0., and 
Mr. Tyabji, A. J. C. 

MOMOON — Applicant 
versus 

I B RAHIM — 0 PPON ENT. 

Criminal Procedure Code {Act V of 1898), s. 250 — 
Order for compensation — Appeal — Notice to accused, 
whether necessary. 

Though not legally necessary, it is desirable in 
general that an accused person should have notice 
of an intended interference with an order of com- 
pensation made in his favour under a. 250 of the Cr. 
P 0. [p. 425, col. 1.] 

Application to revise an order of the 8ub- 
Dmsional Magistrate, Tatta, dated the Ist 
May 1925. 

Mr. Tulsidas Amerdinomaly for the Appli- 
cant. 

Mr. ThakurdaSy for the Opponent. 

Mr. C. M. Loboy Acting Public Prosecutor, 
for the Crown. 

JUDGMENT.— This is an application 
in revision against the order of the Sub- 
Divisional Magistrate, Tatta, who has set 
aside an order of the Second Class Magis- 
trate, Ketibunder, awarding Rs. 100 as 
compensation to the accused, for a false and 
malicious prosecution brought against him 
by the, complainant. 

It is stated before us that the accused 
had no notice of the proceedings which the 
Sub-Divisional Magistrate held ; and that 
he had no opportunity of presenting his 
aspect of the case in appeal. Inasmuch 
as the Sub-Divisional Magistrate set aside 
the order of compensation, we consider it 
would have been desirable if notice had 
been issued to the present applicant, be- 
fore the Sub-Divisional Magistrate had 
set aside the order in favour of the accuse 
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ed. It is pointed out, on the other hand that 

in the case of AmbakkagaH Nagi Heddi v. 
B'asappa (1) it was held that no such notice 
was legally necessary. That is true, but 
it is desirable in general that before an 
order of this kind is made, the accused 
person should have notice of any intended 
interference with an order of compensa- 
tion made in his favour. In the present 
case, however, we have looked into the 
judgments of the Second Class Magistrate 
and the Sub-Divisional Magistrate, and we 
think it unnecessary to interfere in revision. 

The application will, therefore, be dis- 
missed. 

p. B. A. Application dismissed. 

(1) 1 Ind Oas 79; 33 M. 89; 5 M L T. 262; 19 M. L. 
J. 130, 9 Or. L. J. ]50. 


LAHORE HIGH COURT. 

CuiMiNLL Revision No. 1344 of 1924. 

December 15, 1924. 

Present : — Mr Justice Abdul Raoof. 

QAIM DIN AND ANOTHER— Accused — 
Petitioners 
versus 

EMPEROR— Respondent. 

Penal Code (ActXLV of I8()0), ss 111, J,o7~Stolen 
proprety found in house occupied by several persons— 
Exclusive possession— Offence, 

Certain stolen property’’ was found concealed in a 
dung heap in the courtyard of a house which was 
owned and occupied by four persons * 

Held, that the property could not be said to be in 
the exclusive nossession of any of the occupants of the 
house and tliat none of them could, therefore, be 
convicted of any offence under s. 157 or 411 of the 
Penal Code. [p. 425, col. 2. J 

Petition, for revision of an order of the 
Additional Sessions Judge, Gujranwalaat 
Sialkot, dated the 25th August 1924, affirm- 
ing that of the Magistrate First Class, 
Guiraiiwala, dated the Pith July 1924. 

Mr. M. L. Puri, for the Petitioner. 

The Government Advocate, for the Re- 
spondent. 

JUDGMENT.— On the night between 
the 6th- 7 th of May 1924 a burglary was 
committed in the house of Mathra Das 
complainant and some property was stolen. 
Somehow suspicion fell upon the appli- 
cants Qaim Din aud Muhammad Din and 
their brother Sardara. On information 
being given to the Police it arrived at the 
house belonging to these three brothers 
and their father Ghulam Mohammad, Some 
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property was found in a dung heap in the 
courtyard of the house and some was 
recovered from kotha No. 3. All the 
three brothers and the father Ghulam 
Mohammad were prosecuted. The case 
against Sardara being doubtful he was 
given the benefit of the doubt and was 
acquitted by the Magistrate The petition- 
ers were convicted under s. 457 of the 
Indian Penal Code and sentenced to two 
years’ rigorous imprisonment each. Ghulam 
Mohammad was found guilty under s. 414 
of the Indian Penal Code and was sentenc- 
ed to one year’s rigorous imprisonment. 
On appeal the learned Additional Sessions 
Judge found the case against Ghulam 
Mohammad also to be doubtful and acquit- 
ted him. He, however, upheld the con- 
victions of the applicants and maintained 
their sentences. They have come up in 
revision to this Court. 

The following facts have been established 
by the evidence for the prosecution in this 
case 

(1) That some of the stolen property was 
identified by Mathra Das complainant as 
his property The petitioners did not 
claim the articles recovered as their pro- 
perty. 

(2) That some of the stolen property was 
found in the dung heap situated in the 
courtyard of the house and some other 
property was recovered from kotha No. 3. 
If this hnding had stood alone the Courts 
below would not have convicted the peti- 
tioners, because the house admittedly be- 
longed to all the four persons, namely, the 
three brothers and the father, jointly, and 
it could not be said with certainty as to 
who was in exclusive possession of thestolen 
articles. There was, however, some evi- 
dence which went to show that the peti- 
tioners were seen soon after the theft car- 
rying away some trunks, etc. This evidence 
in the opinion of the Courts below connect- 
ed the petitioners with the stolen property. 

The trunks and the bags recovered from 
the house were not, however, identified by 
the witnesses as being those which they 
had seen the petitioners carrying away. 
This evidence, therefore, falls short of 
bringing home to the petitioners the theft of 
the stolon articles. The circumstances no 
doubt raise a great suspicion against the 
petitioners and make it highly probable 
that the things were stolen by them ; but 
itcajnot be said to be conclusive. Under 
these cirouinstanoes, in my opinion, the 
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Courts below were not justiified in holding 
that the case has been conclusively proved 
against the petitioners In any event there 
is some room for doubt and the petitioners 
must be given the benefit of that doubt. 

I accordingly accept the petition for 
revision, set aside the convictions and 
sentences of the j)etitioners and order tiiat 
they be forthwith released. Qaim Din 
petitioner is on bail. He shall be discharg- 
ed from his bail-bond. 

z, K. Petition accepted. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 453 of 1925. 

August 31, VJ2J), 

Present : — Jlr. Justice Kanhaiya Lai. 

Pandit RAM 8ARTJP— Applicant 

versus 

EMPEROR— Opposite Party. 

U, P. Muntcipalities Act (II of UUO), ss. 118, 17S, 
18^1307 -Sanction to erect chabutra -Notice pro- 
hilnting stone brackets to support ehabutra, disregard 
of —Offence 

Where a sanction to erect a chabutra do ‘'3 not 
limit the discretion of tlie builder to build it in any 
particular form, it is open to him to erect stone })rackets 
for supporting the new ckahiUra and his rofusai to atop 
the erection of the brackets on a notice beinfj served 
on him under s 186 of the U P Municipalities Act 
does not make him criminally liable 

Criminal revision from an order of the 
Sessions Judge, Aligarh, dated the 2nd 
June 1925. 

Mr. M. A, Aziz, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT. — The applicant Ram 
Sarup applied to the Municipal Board of 
Hathras to extend his chabutra by two feet 
in an almost triangular line so as to make 
the new chabutra and the old chabutra 
form a rectangle. He also mentioned that 
he may be granted permission to put a 
stone oil the diain to serve as a stop for 
getting on to the chabutra. The map 
attached to the application explains the 
position and the form in which the new 
chabutra was to be built. This sanction 
was granted. At the time the application 
for sanction was made, it was not men- 
tioned that the new chabutra would rest 
on stone brackets. The applicant is now 
being prosecuted for having put up stone 
brackets to support the new chabutra, for 
the construction of which the Municipality 


had already granted its sanction. A chabutra 
can only rest on earth or on pillars or on 
brackets, and as the sanction did not limit 
the discretion of Ram Sarup to build it in 
any particular form, it was open to him to 
erect stone brackets for supporting the new 
chabutra. The prosecution is wholly un- 
justified. The construction of the chabutra 
was made with the sanction of the Muni- 
cipal Board obtained under a. 178 of the 
IJ. P. Municipalities Act, II of 19l(), and 
a separate sanction for the erection of 
stone brackets to support the chabutra was 
not needed. The Municipal Board issued 
a notice under s. I8G requiring Ram Sarup 
to stop the erection of the stone brackets 
but he refused to stop the erection. The 
Trying Magistrate and the learned Sessions 
Judge were of opinion that by refusing to 
stop the erection of the stone brackets he 
liad incurred a liability under s. 307 of the 
Act, but s. 180 read with s. 185 refers to the 
coristruction made either in contravention 
of the requirements of s. 178, or in 
contravention of the written directions 
given by the Board under s. 118 or any by- 
law. There is no bj^-law pointed out to 
us in this case, and there is nothing in 
the sanction to forbid the use of stone 
brackets as supports for the chabutra. The 
learned Sessions Judge also observes that 
Ram Sarup had extended his chabutra be- 
yond the size sanctioned by the Board by 6 
inches, but there is no mention of any sucli 
extension in tlie notice issued to him by 
the Municipal Board, nor was that one of 
the grounds taken by the Municipal Board 
in the Trial Court In fact the contention 
of Ram Sarup is that his chabutra does not 
extend beyond 2 feet any where, and that 
matter not having been a part of the origi- 
nal complaint, it cannot be tried here. 
The application is allowed and the convic- 
tion and sentence passed oil the applicant 
are set aside. The fine if realised will be 
refunded. 

N. H. Application allowed. 
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BOMBAY HIGH COURT. 

Criminal Application foe Revision 

No. 76 OF 1925. 

June 12, 1925. 

Present: — Mr. Justice Mirza and 
Mr. Justice Percival. 

GULABOHA.ND RUPJI— Accused No. 1— 
Applicant 
versus 

EMPEROR— Opposite Part?. 

Criminal Procedure Code (Act V of 1898), s 196 (c) 
— Document handed up to Judye but not placed on 
file, whether ^^produced" — Prosecution in respect of 
document— Complaint, whether necessary 

A decree-holder filed an application for execution 
of his decree. In answer to that application the de- 
fendant produced what purported to be a I'cceipt in 
respect of a certain payment which he alleged he had 
made to the decree-holder and handed up the docu- 
ment to the Judge. The Judge did not place the 
document on the file on the ground that the date it 
borf^ showed that it vras out of tune for the purpose 
of evidencing any compromise or payment of the 
decree, and returned the document to the jiidginent- 
dobtor The judgment-debtor was subsecpieiitly pro- 
secuted for an oft’ence under s. 467 of the Penal Code 
in respect of the document • 

Held, that the document had been in 

Court within the meaning of s 105 (c) of the Or P. O. 
and that a complaint by the Judge was, therefore, 
necessary in order to give jurisdiction to the Court 
to try the accused foi an offence under s. 167 of the 
I’enal Code. [p. 4ii8, col. 1 ] 

Criminal application against an order 
of the Hesident Magistrate, First Class at 
Nadiad. 

Mr. H. C. Coyajee (with him Mr. H, M, 
Chokshi), for the Applicant, 

Mr. S. S. Patkar, Government Pleader, 
for the Crown. 

JUDGMENT* 

. Mlrza, J. — This is an application in 
revision on behalf of the accused against 
an order of the Resident B'^irst Class Magis- 
trate, Nadiad, who rejected the accused’s 
application to quash certain criminal pro- 
ceedings pending in his Court under ss. 467 
and 109, Indian Penal Code, against the 
accused. 

The contention of the accused is that a 
document in respect of which a charge of 
abetment of forgery is made against him in 
those proceedings was ‘‘produced” before 
the Extra First Class Subordinate J udge 
of Surat in the Civil Suit No. 529 of 1922, 
that any prosecution against him in respect 
of such a document can be instituted only 
on a written complaint of the Subordinate 
Judge and admittedly as there is no written 
complaint the present proceedings are 
irregular and should be quashed. 
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It appears that the accused was the de- 
fendant in Civil Suit No. 529 of 1922. The 
plaintiff in that suit had obtained a decree 
against che accused and had filed a darkhast 
ill the Extra First Class Subordinate 
Judge’s Court for execution of that decree. 
In answer to that darkhast the defendant 
had produced the document in question 
and had handed up the same to the Sub- 
ordinate Judge. That document purported 
to show that the decree had been compro- 
mised for a payment of Rs. 1,500. The 
Subordinate Judge did not take the docu- 
ment On the file on the ground that the 
date it bore showed that it w^as out of time 
for the purpose of evidencing any compro- 
mise of the decree. In doing so the learned 
Subordinate Judge failed to observe the 
provisions of (). XIII, r. 6, (\ P. C., which 
lays down • — 

“Where a document relied on as evidence 
by either party is considered by the Court 
to be inadmissible in evidence, there shall 
be endorsed there on the particulars men- 
tioned ” 

The learned Subordinate Judge returned 
the document to the Pleader of the accused. 
It is now alleged that that document is 
being suppressed by the accused and is, 
therefore, not forthcoming. Under these 
circumstances the question before us to 
decide is whether what happened before 
the Subordinate Judge was tantamount to 
the “production” of the document in ques- 
tion within the meaning of s. 195, cl. (r), 
of the Cr. P. C. That section provides : — 

“195 (1) No Court shall take cognizance 
— (r) of any offence described in s. 463 or 
punishable under s. 471, s. 475 or s. 476 of 
the same Code, (Indian Penal Code) when 
such offence is alleged to have been com- 
mitted by a pary to any proceeding in 
any Court in respect of a document pro- 
duced or given in evidence in such pro- 
ceeding, except on the complaint in writing 
of such Court, or of some other Court to 
w^hich such Courtis subordinate.” 

Reliance is placed by the learned Counsel 
for the accused upon 0. VII, r. 14, as show- 
ing that production of a document is differ- 
ent from giving the document in evidence 
O. VII, r. 14, C. P. C., provides :~~ 

“Where a plaintiff sues upon a document 
in his possession or power, he shall produce 
it in Court when the plaint is presented, 
and shall at the same time deliver the docu- 
ment or a copy thereof to l)e filed with the 
plaint,” 



428 


KALLU V. BMPBttOR. 


hike 0, Ylli r. 18, 0, VII, r. 14, contem- 
plates that a. record of the document or its 
copy should be kept in the Court when it is 
said “to be produced'" although it may not 
be given in evidence. 

Our attention has been further called to 
Queen-Empress v. Nagindas (1) where a 
Division Bench of this Court consisting 
ofBirdwood and Jardine, JJ., held that 
a document is given in evidence with- 
in the meaning of s. 195, Cr. P. C , when 
it is handed over by the person tender- 
ing it to the Court though the Court on 
inspection may reject it as evidence, for 
insufficiency of stamp or want of registra- 
tion. This decision was prior to the date 
of the amendment of the Cr. P. C., whereby 
the words “produced or” have been added. 

Our attention has been further called to 
a decision of the Calcutta High Court in 
Nalini Kanta Laha v. Anukul Chandra 
Laha (2). That case decided that where a 
document was called for by a party to a 
proceeding under s. 145 of the Cr. P. C., 
brought into Court and referred to by his 
Pleader in argument and by the Magistrate 
in his judgment, though he expressly re- 
frained from any opinion, as to its authen- 
ticity, that the document was “produced” in 
the proceeding within the meaning of s. 195 
(i) (c) of the &de. 

We are further referred to a more recent 
case of our own Division Bench in In re 
Gopal Sidheshvar (3). In that case Chanda- 
varkar and Pratt, JJ, held that s. 195 (c) 
of the Cr. P. C., 1898, applied to a docu- 
ment which was alleged to be forged 
and was produced in a Court of Justice. 
“Production” of a document in Court, 
they say, is not the same as “giving 
it in evidence.” A document produc- 
ed in Court according to this decision 
means “one which is produced for the pur- 
pose of being tendered in evidence or for 
some other purposes.” We are of the 
opinion that this interpretation of s. 195 (c) 
is binding upon us. The circumstances in 
that case were very similar to the circum- 
stancee in the present case. 

In a still more recent judgment in In re 
Bhau Vyankatesh (4) Macleod, C. J., and 
Coyajee, J., have given the same wide inter- 
pretation to the word “produce.” 

(1) (1886) Unrep. Or. 0. 242 

(2) 39 Ind. Gas 490; 44 0. 1002; 25 C. L. J, 255; 21 
C. W N 640. 18 Cr. L. J. 522. 

(.3) 9 Bom. L R 7.35; 6 (3r. L. J. 78. 

(4) 91 Ind. Gas. 245; 27 Bom. L. K. 607; 49 B. 608; 
(1925) A, I R. (B,) 433; 27 Or. L. J. 69. 
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We, therefore, make the Rule absolute 
and quash the Magistrate s proceedings iu 
the matter of the complaint against the 
applicant. This order, however, will not 
preclude fresh proceedings being instituted 
after a complaint is made in writing by the 
learned Subordinate Judge which in his 
discretion he is competent to do. 

Perclval, J. — I agree in regard to the 
legal aspect of the case. 1 should like to 
add that, while it will be a matter of dis- 
cretion for the learned Subordinate Judge 
whether to make a complaint or not, in 
the peculiar circumstances of the case it 
appears that the complaint by the Subordi- 
nate Judge is rather a formality, owing to the 
fact that, although the documentjwas techni- 
cally produced in his Court, it was not 
retained there ; and, therefore, the Sub- 
ordinat Judge will probably not find any- 
thing on his record regarding it. It is 
even a question whether the document is 
in existence now or not. Thus, while on 
technical grounds the complaint by the 
Sndordinate Judge is necessary, it cannot 
be expected that he will have any personal 
knowledge of the subject under considera- 
tion. 

z. K. Rule made absolute. 


LAHORE HIGH COURT. 

Criminal Rbvision Case No. 1619 of 1924. 

January 23, 1925. 

Present: — Mr. Justice Broadway. 

KALLU— Accused — Petitioner 
versus 

E M PE RO R— Rbspon dent. 

Criminal Procedure Code ( Act V of 1898), 8. 

Penal Code (Act XLV of 1860), ss. 179, lOS -Witness, 
prosecution of— False answer to question —Refusal to 
aTiswer question. 

Where a witness on being asked the name of his 
paternal grandfather, replies that he does not remem- 
ber it, it is not a refusal to answer the question, and the 
witness cannot ’■ ■ ■ ^ ‘ under s 179, Penal 

Code, read wi .. '.'•i* ■ ■ i' ij, although if the 

answer is false, the witness c juld be prosecuted under 
s. 193, Penal Code, [p 429, col. l.j 

Case reported by the District Magistrate, 
Karnal, with his No. 2411-M of 21st Novem- 
ber 1924. 

FACTS. — The accused Kallu was a 
witness in a criminal case before Sardar 
Jai Singh, Magistrate of the First Class. In 
cross-examination he was asked the name 
of his pateroal grandfather. His reply was 
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that he did not know. On this the Magis- 
trate taking action under s. 480, Or. P. C., 
sentenced him to a fine of Ks. 50 under 
8. 179, Indian Penal Code. 

GROUNDS.— Section 179, Indian Penal 
Code, only applies in cases where the accus- 
ed person refuses to answer any question. 
Here the accused did not refuse to answer, 
but gave an answer which the Magistrate 
considered to be wrong. This might have 
come under s, 193, Indian Penal Code. 

The application of s. 179 appears to be 
wrong and the case is reported for the 
orders of the High Court with the recom- 
mendation that the sentence be reversed. 

The fine has already been paid. 

ORDER.— Kallu' son of Data Earn has 
been convicted of an offence under s, 179, 
Indian Penal Code, read with s. 480, Cr. P. 
C., and has been sentenced to a fine of 
Rs. 50, or in default to undergo one week’s 
simple imprisonment. The learned District 
Magistrate has reported the case to this 
Court recommending that the conviction be 
set aside and the fine refunded. 

This recommendation is based on the fact 
that the said Kallu had not committed the 
offence of which he has been convicted. It 
appears that Kallu was being examined as 
a witness and was asked the name of his 
paternal grandfather. To this question he 
applied that he did not remember the name 
of that gentleman. The learned Magistrate 
treated that as a contempt of Court hold- 
ing that the reply given was “not consistent 
with reason,” and that, therefore, Kallu had 
refused to answer the question put to 
him. The learned District Magistrate is 
right in his view that Kallu did not refuse 
to answer the question. As a matter of fact 
he did give an answer to the question put. 
If the answer was a false one Kallu com- 
mitted an offence under s. 193, Indian Penal 
Code. He certainly did not render himself 
liable to being dealt with under s. 480, 
Cr. P. C. I, therefore, accept the recommen- 
dation of the learned District Magistrate and 
set aside the conviction. The fine must be 
refunded. 

N. fir. Conviction set aside. 


ALLAHABAD HIGH COURT^ 

Criminal Revision No. 648 of 1925. 

December 14, 1925. 

Present .-—Mr. Justice Daniels. 
Musammat CHAMPA DEVI and another— 
Applicants 
versus 

PIRBHU LAL and othbrs— Opposite 
Parties 

Penal Code (Act XLV of 1860), s. 1^99—0 efamation 
— Good faith— Principles applicable— Criminal Pro- 
cedure Code (Act y of 1898), s 31,2 (2)— Written state- 
ment by accused — Privilege, 

Til ere is a distinction between criminal and civil 
liability for defamation. Civil liability is to be deter- 
mined by the principles of English Law, but criminal 
liability is governed by the provisions of the Penal 
Code and those provisions alone, [p. 430, col L] 

I sun Prasad Singh v IJmrao Singh, 22 A 234; A. 
W. N. (1900) 46, 9 Ind Dec. (n. s ) 1187, Emperor v. 
Ganga Prasad, 29 A 685; 4 A. L J 605, 6 Cr. L. J. 
197, A W. N. (1907) 235 and Satis Chandra Chakra- 
barti v Ram Dayal De, 59 Ind Oas 143, 48 C. 388; 
32 0 L. J. 94, 24 C W. N. 982, 22 Cr. L. J. 31, 
relied on. 

A hriding that a defamatory statement was made in 
good faith within s 499, Penal Code, cannot he read 
into a general statement by the Sessions Judge, that 
the statement was covered by privilege, and that it 
was made not with the intention of doing harm to the 
person defamed but with the object of saving the 
't [p 430, col 2 ] 

’1 * - ! . conferred by s M2 (2), Cr P. C , does 

not extend to a written statement by the accused [p. 
430, cols 1 & 2 ] 

Criminal revision from an order of the 
Sessions Judge, Bulandshahr, dated the 
8th July 1925. 

Mr. Nehal Chand, for the Applicants. 

Messrs. Saila Nath Mukerji and Jai 
Kishen Lai, for the Opposite Parties. 

JUDGMENT.— This is an application 
in revision asking for further inquiry into 
a complaint of defamation under s 500 of 
the Indian Penal Code which has been dis- 
missed under s. 203 of the Cr. P. C. An 
application was made to the Sessions Judge 
who has rejected it. One Musammat 
Champa Devi filed a complaint charging 
Pirbhu Lai, Basdeo and Banarsi Da'? with 
offences under ss. 451 and 506 of the Indian 
Penal Code. When asked for their answer 
to the charge they said that they would file 
a written statement. In the course of that 
written statement they made an imputation 
of unchastity against the complainant 
alleging that she had an illegal connection 
with one Piare Lai and that the case had 
been instituted at the instigafio!! of Piare 
Lai in consequence. That complaint was 
dismissed, and Musammat Champa Devi 
and Piare Lai then filed this complaint of 
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defamation against Pirbliu Lal» Basdeo and 
Banarsi Das. 

The Deputy made an inquiry 

under s. 202 of tne Cr. P. C. He then dis- 
missed the complaint partly on the techni- 
cal ground that the written statement had 
not been formally proved and partly on the 
ground that the defamatory imputatioji was 
not a “serious, direct, clear and complete 
imputation” and was not made with the 
intention of harming, or knowledge that it 
was likely to harm, the reputation of the 
complainants. The learned Sessions Judge 
has rightly brushed aside the reasons given 
by the learned Deputy Magistrate. He 
decided the case on the broad ground that a 
statement made by an accused person in a 
written statement filed by him in answer to 
a criminal prosecution is privileged, and 
that even if the privilege is not absolute it 
covers the present case because the imputa- 
tion was made for the protection of the 
persons making it and not with the inten- 
tion of doing harm to the complainants. 

The learned Judge refers to the decision 
of the Madras High Court in Fotaraju 
Venkata Reddy v. Emperor (1), in which 
they held that an oral statement made by 
an accused person was absolutely privileg- 
ed, but I am not sure that he intends to 
adopt the view taken in this case, otherwise 
he would have hardly remarked below that 
the privilege may not be absolute. The 
view consistently taken by this Court has 
been that there is a distinction between 
criminal and civil liability for defamation. 
Civil liability is to be determined by the 
v:!.. !j;b: ■ of English Law, but criminal 
:!■; ■' I' governed by the provisions of 
the Indmn Penal Code and by those pro- 
visions alone. This view was taken by Mr. 
Justice Aikman in Isari Prasad Singh v. 
Umrao Singh {2), wad was re-aflarmed by a 
Full Bench in Emperor v. Ganga Pramd (3). 
The view taken by this Court has quite 
recently been unanimously approved by a 
Full Bench of five Judges of the Calcutta 
High Court in Satis Chandra Chakraharti 
v. Ham Dayal De (4). The immunity con- 

(1) 14 Ind Cas 659; 36 M. 216, (1912) M AV. N. 
476, 13 Cr. L J. 275; 11 M. L. T. 416; 23 M. L. J. 
39 

(2) 22 A. 234; A. W. N. (1900) 46; 9 Ind. Dec. (n. s.) 
1187. 

(3) 29 A. 685; 4 A. L. J. 605; 6 Cr. L J. 197; A. W. 
N. (1907) 235. 

(4) 59 Ind, Gas. 143; 48 C. 388; 32 G. L. J, 94; 24 0. 
W. N, 982, 22 Or. L. J. 31. 


ferred by s. 1342 (2) does not extend to a 
written statement. 

I entirely concur with the Sessions Judge 
in finding that in the cirumstances of this 
case the statement was made for the pro- 
tection of the interests of the persons 
making it. The statement was undoubtedly 
a defamatory statement which the parties 
making it must have known to be likely to 
harm the reputation of the complainants. 
The only further question is whether the 
imputation was made in good faith within 
the meaning of ninth Exception to s. 499, 
If there had been a definite- finding of the 
Court below that the imputation was made 
in good faith I would have unhesitatingly 
refused to interfere, but I cannot read any 
such finding into the general statement of 
the learned Sessions Judge that the case is 
covered by privilege and that the statement 
was not made with the intention of doing 
harm to the applicants but with the object 
of saving the persons making it. Indeed 
on the materials on the record I do not see 
how it would have been possible for the 
Courts to arrive at any such finding. No 
notice had been issued to the accused and 
all that the Deputy Magistrate had before 
him was the statements of the complainants 
and the statements of their witnesses called 
under s. 202, I, therefore, accept this 
revision and direct further inquiry to be 
made into the complaint. 

N. H. Revision accepted. 


RANGOON HIGH COURT. 

Chiminat# Appeal No. 1243 of 1924. 

January 5, 1925. 

Present :SiT Sydney Kobinson., Kt., 
Chief Justice, and Mr. Mr. Justice Cunliffe. 

NGA WA GYIand others— Appellants 
versus 

J^MPEROR— Opposite Party. 

Criminal Procedure Code (Act V of JS.W, ss. lOS^ 
350, 53 Ji -Approver, prosecution of— Commitment to 
Sessions — Certificate of Public Prosecutor, absence of 
— Certificate supplied at trial— Irregularity— Ap- 
prover failing to adhere to confession, whether proof 
of guilt. 

Accused and two others were arrested on charge# of 
kidnapping and murder. Accused was tendered a 
pardon which lie accepted and he was examined as a 
witness at the trial of the other two accused. On 
the conclusion of that trial the Magistrate ordered 
the Police to prosecute the accused of the original 
offence and the accused was sent before a Magistrate 
who committed him to the Sessions Court on charges 
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of Ivi'i’i'H'i'Sjii: Ji!!‘l •:iurder. On the case coming up 
for !:‘i. i, ii I " J .■i-T',.* .1 I ;l‘.c absence of the 

certificate from the P. Pi - ■. .■ required by 

s. 3.‘b) of the Cr. P. C. The trial was adjoiirned and 
on the adjourned date a certificate was filed by the 
Public Prosecutor and was accepted by the Sessions 
Judge and the trial proceeded and the accused was 
eventually convicted. 

Held, that the proccc<iing3 before the Magistrate 
who made the commitment were merely an enquiry 
and were not a trial within the meaning of s 3o9 of 
the Cr. V. O., and that it w’as open to the Sessions 
Judge to accept the commitment made hy the Magis- 
trate even if it was irregular and that the provisions 
of s. 339 having been complied Avith before the trial 
commenced the trial was in order, [p. 431, col. 2, 
p. 432, coL 1.] - 

III re Sessions Judge of Tanjore, 51 Ind. Cas G74; 
35 M. Ii J. 259, 20 Cr. L. J 511, (}neeri- Empress v. 
Morion, 9 B. 288,, 5 Ind. Dec (n. s ) 192, Queen- Empress 
V. Bal Gangadhar, 22 B. 112; 11 Ind. Dec. (k. s)656, 
Dilan Singh v. Emperor^ 17 liid Cas. 570, 40 C 3G0, 
13 Cr. L. J. 826, Barindra Kumar Gkose v Emperor, 

7 Ind. Cas 359, 37 0 467; 14 C W N 1114, 11 Cr. 

L. J. 453, Emperor V, Blinaaji Venkaji Nadgir, 14 
Ind. Cas 454; 42 B. 172,20 Bom L K. 89; 19 Cr. L. 
J. 342 and Queen- Empress v. Abbi Reddi, 17 M 402, 4 

M. L J 196; 2 Weir 704, 6 Ind. Dec (.v s) 279, re- 
ferred to. 

Where an approver is put on trial for the original 
ollcnce, the mere fact that he has not adliered to his 
confession should not lead to the conclusion that h(‘ 
has failed to comply with the condition on Avhich the 
pardon was granted to him. False confessions, Avrong- 
fully extorted or induced arc not unknoAvn and no 
man must be led to adhere to a false confession for 
fear of ins pardon being forfeited, [p 432, col 2. j 

Criminal appeal from an order of the 
Sessions J udge, Tharrawaddy, in Sessions 
Trial No. 26 of 1924. 

JUDGMENT. 

Robinson, O. J.— The appellant, Nga 
Wa Gyi, and two others were arrested on 
charges of kidnapping and murder. ^ Nga 
Wa Gyi was tendered a pardon, which he 
accepted, and he was examined as a witness 
at the trial of the other two accused. On 
the conclusion of that trial the District 
Magistrate ordered the Police to prosecute 
him of the original offence. He overlooked 
the provisions of s. 339 of the Cr. P. C. The 
accused went before a Magistrate, who 
also overlooked those provisions. The 
Magistrate committed Nga Wa Gyi to the 
Court of Session on charges of murder, etc. 
On the case coming up for trial, the learned 
Sessions J udge noticed the absence of the 
certificate from the Public Prosecutor. The 
Public Prosecutor desired time to see if he 
could make the necessary certification, and 
the trial was accordingly adjourned. On 
the adjourned date, a certificate was filed 
and accepted by the learned Sessions tTudge, 
and the trial proceeded ; in other words, 
the learned Seesions Judge accepted the 


commitment as an irregular commitment 
in exercise of the powers conferred by 
8. 532 of the Code. He convicted Nga Wa 
Gyi under s. 365, and sentenced him to 
seven years’ rigorous imprisonment. Nga 
Wa Gyi has appealed, and the question, 
whether the commitment is illegal, having 
been made without a certificate, has been 
referred to a Bench. 

The authorities naturally refer to cases 
concerned with the absence of sanctions 
that were required by the old Code, but 
the principles governing the matter are 
much the same although it would not 
necessarily follow that the absence of a 
Public Prosecutor’s certificate, under s. 339, 
is as fatal a defect as the absence of a 
sanction. 

In the first place, it must be pointed 
out that, what s. 339 lays down is that 
where a person who has been tendered a 
pardon and the Public Prosecutor certifies 
that he has, either l)y wilfully concealing 
something essential or by giving false 
evidence not complied with the condition 
on which the pardon was given, such person 
may be tried for the offence, in respect of 
which the pardon was so tendered. In the 
case of sanctions under the old Code, the 
provision was that no Court should^ take 
cognisance, and, incases under the Arms 
Act, it was laid down that no proceedings 
may be instituted without certain sanction. 

In the next place, it is to be noted that 
proceedings before a Committing Magistrate 
fall under Ch. XVII of the Code which 
deals with the enquiry into cases triable 
by a Court of kSession. The charge in the 
present case was one which was exclusively 
triable by a Court of Session, and the 
Magistrate, making the enquiry, was doing 
so only with a view to committal, and not 
with a view to trial by himself, though he 
could, no doubt, have found the accused 
guilty only of an offence triable by himself, 
or have discharged him. 

In a case referred to the High Court at 
Madras In re Sessions Judge of Tan j ore (l)^ 
it was pointed out that an ^enquiry before 
a Magistrate is not a trial, the trial itself 
taking place before the Sessions Judge at 
a later stage. This is important, for the 
certificate of the Public Prosecutor is only 
required for the trial of a person who has 
accepted the tender of the pardon. 

Coming now to the authorities in reference 

(1) 51 lad. Cas. 674; 35 M. L. J. 259; 20 Cr. L. J, 
514. 
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to cases of sanction, the first case that I 
will refer to is of Quem-Empress v. Morton 
(2). There a magisterial enquiry was held 
without the previous sanction required by 
s. 197 of the Code of 1882, and it was held 
that proceedings were irregular and without 
jurisdiction and that the sanction subse- 
quently obtained was of no effect; but it was 
further held that the Judge presiding at 
the Sessions had nevertheless power in his 
discretion to accept the commitment and to 
proceed with the trial of the prisoner under 
the provisions of s. 532. That case was 
followed in the case of Queen-Empress v. 
Bal Gangadhar Tilak (3). 

Again in Bilan Singh v. Emperor (4), it 
was held that a conviction by a Court of 
Session cannot be set aside simply on the 
ground of defect in the initiation of pro- 
ceedings in the commitment Court, or on 
the giound of some irregularity in the 
commitment proceedings, more especially 
when that point was not raised in the lower 
Court, and it was held that s. 632 would cure 
such a defect. Morton's case (2) was again 
followed. No reference, however, was made 
to an earlier decision of the same Court in 
Barindra Kumar Ghose v. Emperor (5), in 
w'hich it was held that there being no 
complaint under s. 12 1 of the Penal Code; 
authorised by the Local Government, or in 
fact preferred, the Magistrate had no power 
to commit thereunder, and that the defect 
was not cured by a subsequent order 
obtained while the case was before the 
Sessions Court. It was further held that 
8 . 532 did not cure the defect. That, 
however, was a case of an order under s. 196 
of the Code, and, in the complaint that was 
filed, a number of sections were actually 
specified, but s. 121 was not amongst them. 
The case can, therefore, I think, be dis- 
tinguished. . 

There is one other case, viz., Emperor v. 
Bhima:iiVenkaji Nadgir{Q). The enquiry 
into the case was instituted and the whole 
of the evidence was taken in the absence 
of sanction to prosecute. The Magistrate 
committed the case to the Sessions Court 
and the Sessions Judge referred the case 
to the High Court, as he was of opinion 
that the commitment was illegal. It was 


('2'i 9 13. 288; 5 Ind. Dec. (n b 'i 192. 

rii 22 B. 112; 11 Ind. Dec (n s.) 656. 

ui 17 Ind Caa. 570; 40 O. 360; 13 Or. L. J. 826. 

(51 7 Ind.’CaB. 859; 37 C.467; 14 C. W. N. 1114; 11 

^"'(eV l^lS'CaB. 454, 43 B. 172; 20 Bom. L. E. 89; 19 
Cr. L. J. 342. 


held that, owing to the absence of sanction 
the whole of the proceedings before the 
Magistrate were without jurisdiction and 
totally invalid. The Sessions Judge did 
not accept the commitment. 

By s. 193 of the Code it is laid down that 
no Court of Session shall take cognisance 
of any offence as a Court of original juris- 
diction unless the case has been committed 
to it by a Magistrate duly empowered in 
that behalf. In this case, the Magistrate 
was, in my opinion, duly empowered to 
commit it. The proceedings before him 
were merely an enquiry and what is for- 
bidden by the provisions of s. 339 is the 
trial of the accused which, in this particular 
case, had to be a trial by a Court of Session 
as a Court of original jurisdiction. Even 
in the case of a Magistrate, who commits 
for trial by a Sessions Court, the fact that 
he had no territorial jurisdiction over the 
place where the alleged offence was com- 
mitted has been held to be no ground for 
the Court, to which the commitment w^as 
made, quashing the commitment under 
s. 532, the accused not having been injured 
thereby. And in that case, objection was 
taken before commitment. See Quee/i- 
Empress v. Ahhi Reddi (7). Having regard 
to the weight of authority and to the word- 
ing of s. 339, I am of opinion, that it was 
open to the Sessions Judge, in this case, 
to accept the commitment even if it was 
irregular. Before the trial began, the 
provisions of s. 339 had been complied 
with, and the trial was in order. The 
proceedings before the Magistrate were 
not, therefore, in my opinion, totally invalid 
and there is no ground for setting aside 
the proceedings on this ground, more 
particularly, as no objection had been 
taken either before the Magistrate or before 
the Sessions Court even after the point 
was brought prominently to notice. 

It is not right that the mere fact that a 
confession has been made should lead to 
the conclusion that if withdrawn the man 
must be held to have failed to comply 
with the condition on which it was granted. 
False confessions wrongfully extorted or 
induced are not unknown and no man 
should be led to adhere to a false confes- 
sion for fear of having his pardon forfeited. 

♦ 9f( Hi 

Cunliffe, J.~I concur. 

z. K. Order accordingly. 

(7) 17 M. 402; 4 M. L J. 196; 2 Weir 704; 6 lad, 
Dec. (N. B.) 279. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

Criminal Apt’HiL No. 105 op 1924. 

November 27, 1924. 

Present: — Mr. Kennedy, J. C.. and 
Mr. Rupchand Bilaram, A, J. C. 

F. O. WOODWARD— Accosed— Appellant 
vcvsus 

PIMPEUOR— Opponent. 

Penal Code (Act XLV of 1860), ss 30J,-A,S37, 338, 1,65, 
Jf71 — Criminal Procedure Code (Act V of 1898), $. 235 
—Accident causing loss of lije and injury to person — 
Neglect of duty—Forgery committed hy accused to 
screen himself from criminal liability and to continue 
in employment — Joinder of charges — ''Same transaction, 
Meaning of — Contributory negligence, plea of, whether 
relevant. 

In a prosecution under ss. 304-A, 337 and 338 of the 
Penal Code the accused cannot claim the benefit of an 
error of judgment when he has exercised no judgment 
at all. [p. 437,col. 1 ] 

The expression “gross neglect” finds no place in the 
Criminal Law of India. That law does not render 
a mere casual inadvertance of duty criminal, but such 
neglect of duty as either directly results in loss of 
life or injury to person or such neglect as endangers 
life or property, [p. 437, col 2.] 

Where a person is charged with the oifence of caus- 
ing loss of life by a negligent omission it is not open 
to him to rely on the plea of contributor}^ . 
which is distinctly recognized in the Law of I'orts rmi 
finds no place in an indictment for criminal negli- 
gence. In such a case the question is what was the 
proximate cause of the accident [p 438, col 1.] 

The arena of facts covered by the expression “same 
transaction” used in s. 235 of the Cr P G varies 
with the circumstances of each case. The real and 
substantial test for determining whether several 
offences are so connected together as to form one trans- 
action depends upon whether they are so related toge- 
ther in point of purpose or as cause and effect or as 
principal or subsidiary acts as to constitute one con- 
tinuous action, [ibid j 

It was the duty of the accused to make a periodical 
inspection of certain boilers in order to see that the 
boilers were in a tit condition to be worked. One of 
the boilers exploded and caused loss of life and injury 
to psrson, th3 accident being due to the fact that 
the crown stays of the boiler were badly corroded, 
Borne of them having disappeared altogether If the 
accused had carried out his duty of inspecting the 
boiler from time to time all possibility of the accident 
would have been avoided. During a departmental 
enquiry into the cause of the accident the accused 
roducod a Dak Despatch Book in order to prove that 
6 had submitted periodical reports of his inspection 
of the boiler to his superior officer. He also relied on 
certain entries made by him in a private book to show 
that he had reported on the condition of the crown 
Btaya. The entries in the Dak Despatch Book and the 
private book produced by the accused were suspected 
to be forged and the accused was put on his trial on 
three different charges, (1) under ss. 30I-A, 337 and 
338 for neglect of duty resulting in the bursting of the 
boiler and causing loss of life and injury to person, 
(2) under ss. 465, 471 or in the alternative imder 
fl. 193 of the Penal Code for having forged entries in 
his pri’^'ate book with the object of inducing the officer 
who Atas holding an enquixy to form an erroneous 


opinion and (3) under s. 4 77- A of the Penal Code fer 
falsifying Dak Despatch Book. He was convicted 
under the first and second heads but was acquitted on 
the third , 

Held, (1) that the neglect of the accused resulting in 
the bursting of the boiler and the subsequent forgeries 
with the object of screening himself from criminal 
liability and in order that he might be retained in his 
employment were part of the same transaction within 
the meaning of s. 235 of the Cr PC, and that there 
was consequently no misjoinder of charges ; [p. 438, 
col. 2.] 

(2) that the bursting of the boiler being due to the 
neglect of duty of the accused and that the accused 
having forged the entries in the private book with the 
object of being retained in employment his conviction 
on the first and second charges was justified, [p. 438, 
col 1.] 

Criminal appeal against a decision of the 
Sessions Judge, Sukkur. 

Mr. Fatehchand Assudomal, forlthe Ap* 
pellant. 

Mr. T. G. Elphinston, Public Prosecutor, 
for the Crown. 

JUDGMENT.— On 23rd February 1924 
at about 4-40 p. m. a serious Railway acci* 
dent occurred while the 100 Down Goods 
Train was passing over a bridge on the 
down line between Mahesar and Pano Akil 
Stations on the North-Western Railway 
line. The boiler of the locomotive engine 
was blown off the frame and implanted at 
the 14th pier of the bridge damaging the 
pier and the embankment close by, the 
frame of the engine was lifted off the rails 
and thrown down in the nulla between 
piers Nos. 8 and 9, the spans of the bridge 
between piers Nos. 7 and 9 were smashed 
and the space in between piled with a 
jumbled mass of waggons. The engine 
driver had been terribly burnt and before 
he died, all that he could say was ‘T know 
only about the falling.” The two firemen 
who were on the engine were found dead. 
Five coolies of the contractor, who were 
scrapping the paint of the girders of the 
bridge, were found dead and eight other 
coolies injured. These coolies were doing 
their work sitting on planks swung by cords 
from the bridge, and were overwhelrfied by 
the falling waggons. 

The inquiry held immediately thereafter 
bv the Senior Inspector of the Railway 
disclosed that the accident was due to the 
unsafe condition of the boiler of this engine. 
The crown stays of the boiler were badly 
corroded and some of them completely 
gone, 'rhe crown plate had been ripped 
open, causing an explosion in the fire-box, 
with the result that the boiler had blown 
off. The engine was of the “ H. B.” olasa 
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bearing No. 1591, the number of its boiler 
being 1*1. It was one of the eighty engines 
housed at the Rohri Shed and had been 
sent out for work on the previous day to 
Khanpur. After the usual rest at Khanpur 
for about six hours it was returning to 
Rohri with another load. 

The appellant was then employed as a 
European boiler-maker at the Rohri Shed. 
It was his duty to have periodical inspec- 
tion of the boilers of the engines housed at 
Rohri. At the inquiry he produced a Dak 
Despatch Book similar to an ordinary peon’s 
delivery book to prove that he had submit- 
ted the periodical reports of his inspection 
through the Foreman of his shed to the 
District Loco Superintendent, and further 
relied on certain entries made by him in 
a private book to show that he had reported 
on the crown stays of this engine not being 
perfect. The entries in the Dak Despatch 
Book were believed to be foiged» and the 
appellant was put on his trial on three 
different charges: 

(1) Under ss. 301-A, 337 and 338, Indian 
Penal Code, for neglect of his 'duty in not 
complying with rr. 42 and 49 of the Rules 
and Regulations of the Locomotive Depart- 
ment made under Act IX of 1890, resulting 
in the bursting of the boiler and causing 
loss of five lives and injury to eight other 
persons. 

(2) Under ss. 465 and 471, or in the 
alternative under s. 193, Indian Penal Code, 
for having forged entries with the object 
of inducing the Senior Qoveinment Ins- 
pector w'ho was holding an inquiry intend- 
ing that such forged entries might cause 
him to form an erroneous opinion. 

(3) Under s. 477-A, Indian Penal Code, for 
falsifying the Dak Despatch Book. 

He has been convicted and sentenced to 
six months’ simple imprisonment on the 
first count, to one month’s simple imprison- 
ment under ss. 465 and 471, Indian Penal 
Code, on the second count, and acquitted 
on the third count. He has appealed 
against his conviction. A notice has also 
been issued to him to show cause why the 
sentences inflicted on him should not be 
enhanced. 

We have no hesitation in holding that 
the proximate cause of this terrible accident 
was the bursting of the boiler on account 
of the corroded stays giving way and the 
crown plate being ripped open. The 
evidence of the experts who examined the 
^cene of occurrence immediatly after the 
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accident shows that the boiler was blown 
off the chassis of the engine at pier No. 7 
when the engine was running on the 
rails. There were marks of sludge on 
the top of pier No. 7, on the face of 
that pier between the girders on the ground, 
and at the base of pier No, 6 and also on 
some sleepers that were blown down through 
the bridge. The marks of this sludge 
were inconsistent with the sludge w^hich 
passes from the blow off cock which was 
only to the right side of the engine and 
were consistent with the theory that the 
sludge was dropped from the boiler when it 
was bodily lifted by the explosion. 

The sleepers were blown forcibly down- 
wards between the rails leaving their ends 
undisturbed, due evidently to three or four 
tons of metal and live coal crushing down 
through the sleepers. A number of bridge 
timbers immediately before pier No. 7 and 
on the vSide of it facing pier No. 6 had been 
completely shattered between the inner 
Hangs of the top girdeis. 

The boiler of the engine had received 
a violent dent on the front upper portion 
which w^as originally fiat which showed 
that it had turned somersault over on its 
head and had again come down the right 
way up and facing in the same direction 
as before. It was lying almost in front of 
the train about eighty yards away from 
the place where it first left the chassis. 
The rear part of the boiler and the barrel 
are less strongly fastened down than the 
smoke-box in front, and the rear part of 
the boiler naturally blew up first. If the 
boiler had blown off after the chassis had 
fallen off the rails or into the nulla, it is 
least likely that the boiler would be 
implanted on the bridge just in front of the 
train on the down line or would receive the 
dent on the front upper portion of the 
boiler. 

. The place where the chassis was found 
lying in the nulla showed that it had been 
thrown off the rail after the boiler had 
burst and had been pushed further up to 
pillar No. 9 where it was imbedded in the 
nulla. There are also other indicia, for 
instance the discovery of the smoke- box 
door, near pier No, 7, which seems to have 
dropped out when the rear part of the 
boiler had been lifted up. 

Added to it was the state of the crown 
plate and the crown stays. The flat top 
plate on the firebox, which is of copper, 
ie stayed to the crown ■ plate of the boile;^ 
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by stays 192 in number. Each of these 
stays has a nut at the end. These stays 
are liable to be corroded with heat and 
water and galvanic action of the copper 
and iron. The place of corrosion of a stay 
is just above the firebox crown. If a 
sufficient number of stays are corroded the 
top of the firebox is liable to collapse 
under steam pressure. A new stay is about 
IV' in thickness. The inspection of the 
boiler by the Railway experts disclosed 
that out of the 192 crown stays ten were 
completely gone and except a few stays* 
towards the front of the boiler, the rest 
Were badly corroded and the average 
thickness of the stays reduced to about 
-i%th of an inch, and the crown plate had 
ripped open under pressure of steam, the 
corroded stays having been broken by the 
pressure. 

There was no other ostensible cause of 
the accident. The line between the two 
stations is a main line subject to constant 
traffic both up and down. The coolies 
working on the bridge found no obstacle 
being placed on the line to cause a derail- 
ment, and the accident occurred in broad 
day-light. There is also the evidence 
of three coolies who were sheltered under 
trolly refuge on pier No. 5 who speak to the 
explosion and the shooting out of the sludge 
as the first thing that occurred, and have 
been believed as true witnesses by the learn- 
ed Sessions Judge. 

The expert evidence further shows that 
the minimum average thickness of the stays 
for purposes of safety should not be less 
than i^th of an inch, and according to 
Welsh Foreman, Boiler-maker, Karachi, Ex. 
18, it was very dangerous to send out for work 
the engine with its crown stays so badly 
corroded, and according to Brooks Fore- 
man, Boiler-maker, Lahore, Ex. 16 the 
boiler in that state was unsafe for vvork. 

There can be also no doubt that it was a 
part of the duty of the appellant to exa- 
mine the crown stays periodically, at least 
once every three months. 

The crown sta^s require watching as they 
are liable to corrosion. There are nine plug 
holes provided for inspection, five of the 
plugs being in the top plate of the fire-box 
and so situated as to render the examination 
of the outer rows easily observable from the 
plugholes. These outer rows corrode the 
quickest. At least two stays can be exa- 
mined through each hole and those so exa- 
mined serve as an index to the condition of 


the rows to which they belong. Stays com 
monly become encrusted and require to be 
cleaned with a chisel to remove the encrus- 
tation and corroded portions to see how 
deep the corrosion has progressed. The 
thickness of the stays is judged by the use 
of the chisel through one of the holes and 
by introducing alight through another hole 
to observe the result of chiselling. This part 
of the work is the duty of an experienced 
European boiler-maker like the appellant 
and not of any of the subordinates working 
under him. 

Rule 49 of the rules requires the European 
boiler makers to carry out the quarterly exa- 
mination of the running engines; and one 
of the chief things which requires examina- 
tion is the crown and side water stays which 
are liable to corrosion. 

The appellant was aware that the water 
at Rohri was likely to cause greater corrosion 
than ordinary water. His special attention 
had been drawn to the effect of criminal 
neglect of examining stays by Ex. 71, dated 
l8th December -1923, which was issued in 
consequence of another boiler having been 
sent to a workshop with a majority of the 
crown stays badly corroded, and showing 
that the European boiler-makers who were 
supposed to have examined the engines 
had neglected to examine the stays and for 
which they were punished. This circular 
is signed by the appellant and requireshim 
to have a proper examination of boilers. 

The statement of the appellant before the 
inquiry officer shows that the appellant was 
aware of the importance of the stays, his 
duty to periodically examine them, and the 
serious danger resulting from the stays 
giving way. He admits that in 1905 a boiler 
of an engine on the Great Eastern Railway 
was blown off the chassis while the engine 
was running, on account of the side water 
stays giving way and causing the explosion, 
the boiler in that case having blown off on 
one side owing to the greater pressure on 
that side. The appellant further admits 
that it was a part of his duty to immediate- 
ly report to the District Loco. Superintend- 
ent, if he found a boiler of any engine to 
be unsafe for work and to stop the engine 
from running, pending instructions from 
the District Loco. Superintendent. The 
appellant is an experienced boiler-maker of 
over sixteen years standing and was fully 
cognizant of the serious danger to life and 
property in permitting an unsafe boiler tg 
work. 
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The expert evidence further proves that 
the crown stays of this boiler were so badly 
encrusted and corroded that it was not 
likely that the appellant could have remov- 
ed the encrustation or examined the stays 
for a period of nine to twelve months. 

This evidence finds ample support in the 
conduct of the appellant in attempting to 
create evidence at the inquiry to show that 
he had examined the boiler every three 
months and had submitted his quarterly 
report of inspection. He jjroduced a 
Dak Despatch Book, Ex. 87, with ceitain 
interpolations to prove that the quarter- 
ly reports were delivered to the head 
clerk of the Foreman who had signed 
for them in the book. He further relied 
on certain entries made by him in his 
private book, Ex. 88, which recited inter 
alia that he had examined the boiler of 
this engine on 15th January 1924 and 
found “the crown bolts badly encrusted, 
patches leaking and to be watched and the 
tubes as far as they could be seen in a good 
condition." The object of producing these 
books was evidently to lead the Inspector 
to believe in the first place that the 
appellant had discharged his duties pro- 
perly and that his failure to stop the boiler 
from working at most amounted to an error 
of judgment and not to neglect of duty. 

The story of his having submitted quarter- 
ly reports is false. None of the Shed 
office or the District Loco. Superintendent’s 
office remember having seen the reports nor 
does Spiers, the Assistant Loco. Superintend- 
ent, or Brock, the District Loco. Super- 
intendent, remember having received them. 
The life history of the boiler in the life re- 
gister kept in the DistrictLoco. Superintend- 
ent’s office has not been written up, and 
no office copies of the reports have been 
produced by the appellant, though it is 
usual to make out the reports in duplicate 
and to retain one as an office copy. The 
Dak Despatch Book, Ex. 87, shows distinct 
signs of interpolations and manipulations. 
It would be sufficient to refer to the last 
entry of the despatch of the last quarterly 
report. It reads as follows: — 

r S. Report 137 T. \ 

Head L24 returned on I Signature of 
Clerk \ date 30-1-24 and j Head Clerk, 
quarterly Boiler ) 
report. 

The words “and quarterly Boiler reports’’ 
Rre a clear interpolation. We think that 


the learned Judge was right in haldin< 
that the different entries in this book, show: 
ing that the appellant had despatched re- 
ports for the[different quarters from Novem- 
ber 1922, were manipulated. The private 
book, Ex. 88, could not possibly have form.- 
ed the basis for the appellant to make .ou< 
his quarterly report. It does not contain 
notes of inspection of several engines which 
were housed in the same Shed during the 
period, though this book purports to have 
been kept from the time of the appellant’s 
transfer to the Rohri Shed upto the time 
of the accident. It would appear that when 
the appellant was off and on required to 
carry out Shed repairs to any boiler or to 
re-place worn out parts he made notes of it 
in this book. It is not at all a book main- 
tained as a substitute for the office copies 
of the quarterly report. He has availed of 
it to prove that he carried out the quarter- 
ly inspection of the boiler in question by 
making certain additions about the state 
of this boiler.'and the dates on which he]ex- 
amined it. The notes in Ex. 88 do not 
however prove that the appellant carried 
out quarterly inspection of the boilers in 
his charge or that he submitted the quarter- 
ly reports.^ The learned Sessions Judge 
has rightly pointed out that after the 
accident the appellant was in a dilemma. 
If he said that he had noted in the report 
the boiler as safe in January, the state of 
the boiler would show that ibis report was 
incorrect, and if he said that he had noted 
the boiler to be unsafe, he would have to 
explain why he did not despatch an urgent 
memo to the District Loco. Superintendent, 
and stop the boiler from working. He there- 
fore, fabricated an evasive entry in this 
book Ex. 88 : “ Crown bolts badly encrust- 

ed, patches leaking, to be watched, tubes 
good as far as can be seen.’’ The appel- 
lant was himself uncertain as to the effect 
of this entry and when questioned by Mr. 
Brock he said that he had sent a memo 
stopping the engine, thereby showing that 
he considered the boiler unsafe, though no 
such memo, could be traced, and when 
questioned by the Senior Government In- 
spector he told him that he considered the 
boiler safe. If this entry be true, and the 
appellant really found that the bolts were 
badly encrusted and patches leaking and to 
be watched, there was a greater obligation 
on him to examine thoroughly the crown 
stays and also to watch the state of the 
boiler each time the engine was sent out 
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of the Shed. There is nothing in his notes 
to show that he did either. 

We are of opinion that the appellant's 
action in manipulating Exs. 87 and 88 was 
most foolish and ill-advised. 

Mr. Fateh chaiid, the learned Pleader, for 
the appellant has urged that the conduct 
of the appellant in not stopping the boiler 
from work is consistent with his having 
committed an error of judgment. 

In support of this plea it is urged that 
it is a matter of opinion if the minimum 
thickness of crown stays for safety should 
beJi^th of an inch or less, and that even 
if the thickness of the stays were only 
of an inch, they would be able to 
bear the maximum pressure of steam. As 
the stays were of an average thickness of 
•j^g^th of an inch the act of the appellant 
in not stopping the engine from work was 
an error of judgment. 

There may have been some force in this 
argument if the appellant had removed the 
encrustations and cleaned the stays. He 
cannot claim the benefit of an error of judg- 
ment when he exercised none. Again it is 
to be observed that, if all the stays were 
of the uniform thickness of |th of an inch, 
they could withstand the pressure of steam. 
It does not follow that stays ot less than 
•x^th of an inch would be able to bear 
the same pressure when some of the stays 
were completely gone, and others reduced 
to less than ^^g^th of an inch. The front 
ten stays afforded a fair index to the appel- 
lant as to the condition of the stays in the 
back rows, and as these ten stays were com- 
pletely gone, it is difficult to believe that 
if the appellant had applied his mind to 
it, he could have fallen into any error of 
judgment. 

The second contention raised by Mr. 
Fatehchand is that the dereliction of duty, 
if any, was not so gross as to make it 
culpable, and has relied on certain Eng- 
lish rulings in support of his contention. 
These rulings which are based on the Eng- 
lish Common Law have very little bearing 
on the codified law in force here and should 
be applied with some caution. Under the 
Common Law whether a dereliction of duty 
in any particular case is criminal or not is 
a question of fact in each case. As 
said by Lord Blackburn in jR. Eyre (1) 

“ ‘criminal negligence' is a phrase con- 
stantly used in criminal cases, but The 

1) Finlasoa's Keport 97. 
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amount of negligence that would make a 
man so responsiWe cannot^be defined. It 
is not a little failure in duty that would 
make him criminally responsible. A great 
failure of duty undoubtedly would. The 
lino between the two is hard to define and 
must be left to a very great extent in each 
individual case to the common sense of the 
Jury whether or not the degree of failure 
of duty is criminal." 

So far as the facts of this case go, there 
can be no doubt that the appellant is not 
guilty of a little failure of duty, but a 
great failure for over a long period of the 
very duty with which he was particularly 
entrusted, for it is in evidence that stays 
could not have got corroded and reduced 
to that thickness in the course of two or 
three months, and he failed to perform this 
duty notwithstanding his special attention 
being drawn by the circular of December 
1923 to the importance of the stays being 
examined periodically and his personal 
knowledge of a boiler having burst in 
consequence of the side stays giving way. 
This dereliction of duty is as gross as it 
could possibly be. The expression “ gross 
neglect " however finds no place in the 
Indian Criminal Codes and there is no 
occasion or reason for introducing 'it here. 
The codified Criminal Law of India does not 
render a mere casual inadvertance to duty 
criminal, but such neglect of duty as either 
directly results in loss of life or injury to 
person (ss. 304-A, 337 and 338, Indian Penal 
Code, and in certain special cases) or such 
neglect as endangers life or property (ss 279 
to 289, Indian Penal Code, ss. 102 and 
128 of the Indian Kailwaya Act). In the 
present case the neglect of duty has direct- 
ly resulted in loss of life. 

Mr. Fatehchand has further contended 
that the cause of this accident is consistent 
with the engine driver having put on the 
brakes too suddenly or negligently thereby 
causing a greater steam pressure on the 
boiler, and that the immediate cause of the 
accident was the act of the engine-driver. 

He has urged that as the engine was 
drawing a load, there was less pressure on 
the stays and less chance of the crown 
plate giving way at that time unless a 
sudden attempt had been made to stop 
the engine. There is nothing to show that 
the crown plate may not have yielded to 
pressure of steam while the engine was 
moving. Even assuming that the engine- 
driver saw some person ahead and attempt- 
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ed to slow down the engine or stop the 
train, and in so doing contributed in part 
to the accident, this is no defence to the 
charge. The proximate cause of the ac- 
cident, however, is not the sudden stopping 
of the train for it is expected that the boiler 
of a locomotive should be strong enough to 
withstand such strain, but the weakness of 
the stays. It is also not open to the appel- 
lant to rely on the plea of contributory 
negligence which has a distinct and re- 
cognised place in the Law of Torts, but finds 
no place in an indictment for criminal 
negligence. We are of the opinion that the 
appellant has been rightly convicted on the 
first count. 

Though the object of the appellant to 
manipulate Ex. b7 was mainly intended to 
screen himself from criminal liability for 
neglect of duty, he stood to gain by it, if 
he could convince the Senior Inspector 
that the entries in Ex. 67 were true. As 
pointed out by the learned Sessions Judge 
he would have been permitted to continue 
in service, though he was unfit for it. 
There is also evidence to show that he used 
Ex. 87. We are of opinion that he has been 
rightly convicted on the second count as 
well. f 

Mr. Palehchand has lastly urged that 
there was a misjoinder of charges which 
rendered the trial illegal. The three counts 
under which the appellant has been charged 
may fairly be said to be in respect of one 
and the same transaction within the mean- 
ing of s. 235, cl. (1), Cr. P. 0. The expres- 
sion ‘‘same transaction'' is, as pointed out 
in Crown v. Ghulam (2), incapable of exact 
definition and has been advisedly used in 
this section and s. 239. The arena of facts 
covered by the expression “same transac- 
tion” varies with the circumstances of each 
case. In Emperor v. Sherufalli (3) it was 
pointed out that the real and substantial 
test for determining whether several offences 
are so connected together as to form one 
transaction depends upon whether they are 
related together in point of purpose or as 
cause and effect or as principal or sub- 
sidiary acts so as to constitute one continu- 
ous action. Criminal misappropriation 
and falsification of accounts in order to 
scieen the misappropriation in Emperor V. 
Jihan Krishna Bagchi {i), criminal breach 
oftiust and falsification of accounts made 

(2) 1!: L R. 73:8 Cr.L.J. 191. 

(3) 2/B. L. R 9:0. 

^4) 20 Ind. Cas. il2; 40 0. 318; 14 Cr. L. J. 428, 
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to conceal the breach of trust in Emperor 
V. Jagat Ram (5), the charge of murder 
and of causing evidence of the murder 
to disappear with the intention of 
screening the offender in Hanmappa Rudi- 
rappa v. Emperor (6), Crown v. Ghulam (2) 
and Em,peror v. Bawa Manghnidas (7) caus- 
ing grievous hurt with the object of ex- 
torting a confession from a person and 
after his death forging entries to conceal 
the cause of death in Emperor v. Balwant 
Kondo (8) misappropriation of ornaments 
taken charge of by a Police Officer from a 
lady and the subsequent alteration of en- 
tries in the Police diaries to show that the 
ornaments were not taken charge of at 
the Police Station in Bilash Chandra Baner- 
jee V. Emperor (9) have all been held to 
fall within the purview of s. 235, cl. (1). 
Here the appellant was similarly charged 
with forging entries in order to conceal 
his offence of criminal neglect. The evi- 
dence to prove the charge on the first 
count was relevant to prove the charge on 
the second count and vice versa. The 
appellant cannot even plead that he has 
been prejudiced by the joint trial. We 
hold that there has been no misjoinder of 
charges. 

We have carefully considered the question 
of enhancement of sentence. The crimi- 
nal neglect of the appellant was to a certain 
extent encouraged by the District Loco. 
Superintendent’s office in not calling for 
the quarterly returns. The first expedite 
sent by the office was after a peiiod of over 
twenty-two months in January 1923 and 
was probably a result of the circular Ex. 71. 
In response to that expedite the appellant 
submitted the reports for two engines hous- 
ed at Pad-ldan and five engines at Khan- 
pur which were also under his charge, but 
was too inactive or lazy to examine and 
report on the eighty engines housed at 
Rohri. If the District Loco. Superintend^ 
ent’s office had been more active, probably 
the appellant would have looked up a bit 
and this terrible accident might have been 
avoided. We have been told that the 
appellant not only loses his appointment, 

(5) 48 Ind. Cas, 167, 19 Or. L. J 987. 

(6j 82 Ind. Cas. 709; 25 Bom. L. R. 231; (1923) A*. 1 
R, (B } 262; 2.5 Cr. L. J, 1349. 

(7) 8 Ind. Cas. 936; 4 S. L. R. 174; 11 Cr. L. J. 
731. 

(8) 13 Ind. Crs. 825; 14 Bom. L. R. 41* 13 Cr. L J. 
127. 

(9) 77 Ind. Cas. 231; 27 C. W. N, 626; (192^ A „ K 

\C.; 047; 35 Or, L. J. 343. 
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but with a conyiction standing against him 
it will ‘be difficult for him to get employ- 
ment, and this in itself would be a suffi- 
cient punishment for him and for his 
family who are now rendered helpless in 
England. 

Taking into consideration all the circum- 
stances, we think, it will meet the ends of 
justice if we sentence him to six months' 
rigorous imprisonment instead of six months* 
simple imprisonment on the first count, 
and to one month’s rigorous imprisonment 
on the second count, both sentences to run 
concurrently, and order that the portion 
of the sentence already undergone by him 
be treated as part of this sentence and be 
deemed to have been one of rigorous im- 
prisonment, 

z. K. Conviction confirmed. 


CALCUTTA HIGH COURT^ 

Criminal Appeal No. 568 of 1924. 
February 12, 1925. 

Present : — Justice Sir Babington Newbould, 
KT.,and Mr. Justice B. B. Ghose. 
KERAMAT MANDAL and another — 
Acc USED — Appellants 
versus 

EMPEROR — Opposite PARTr. 

Criminal Procedure Code (Act V of 1898), ss 162, 
23S, 230~~-Penal Code (Act XLV of 1860), ss. 366,376 
— filvidence Act (1 of 1872), s 155 (If) — Abduction and 
rape on different occasions— Joint charge, legality of 
— Abduction, what constitutes — Statements made to 
Police during investigation, admissibility of— State- 
ments of perstms not examined as witnesses as to 
where.ahouts of accused at time of occuri'ence, ad- 
missibility of -Character of prosecutrix, whether re- 
levant. 

K and B abducted a woman and committed rape 
\ipon her at a place called D. The woman was sub- 
sequently taken by B to different places where he alone 
committed rape upon her. On these facts : 

Held, (1) that a joint charge under h. 366 of the 
Penal Code against both K and B was justified; [p. 439, 
col, 2.1 

(2) that a joint charge under s. 376 of the Penal 
Code against both of them in respect of the occur- 
.rcnce which took place at D was also justified; [p. 440, 
col. 1 J 

(3) that a joint charge against both of them of 
having committed rape upon the woman at D and in 
other places was both improper and embarrassing ; 
[ibid.] 

(4) that if it was intended to prosecute B with re- 
gard to the offences that he was accused of having 
committed elsewhere there should be separate charges 
with regard to those offences, [ibid,] 


In order to sustain a charge under s. 366 of the 
Penal Code, it is not necessary for the prosecution to 
establish that after the woman had been by force 
compelled to leave her house, she was by force com- 
pelled to go to various places, [p. 400, col. l.J 

Under s. 162, Cr. P. C., no statement or any record 
thereof whether in a Police diary or otherwise or any 
part of such statement made by any person to a Police 
Officer in the course of an investigation under Gh. 
XIV of the Cr. P. C., is admissible as evidence except 
as provided in the second para, of that section. 

Evidence of !■ ■ i ■■“i statements made by an 

accused person • ■.i ■ ..i ■ . custody of the Police 
and of his having pointed out the places where he 
had taken the abducted woman during the course 
of the night in which the offence of abduction is alleg- 
ed to have been committed are not admissible in evi- 
dence. [p. 440, col. 21 

A statement made by a person who is not examined 
as a witness that the accused was not in his house on 
the night on which the offence is alleged to have 
been committed is not admissible in evidence, [ibid.] 
In a case of rape evidence as regards the general 
immoral character of the woman is relevant under 
Q. 155 (4) of the Evidence Act. [p. 441, col. 1.] 

Criminal appeal against an order of the 
Sessions Judge, Rajshahi. 

Babu Debendra Narain Bhattacharjee^ for 
the Appellants. 

Mr, Khondkar, (Deputy Legal Remem- 
brancer), for the Crown. 

JUDGMENT.— The appellants in this 
case Keramat Mandal and Belat Ali Mandal 
were tiled by the Sessions Judge of Raj- 
shahi with the assistance of a Jury on two 
charges under ss. 366 and 376, Indian Penal 
Code. The Jury returned a unanimous 
verdict of guilty against the first appellant 
on both charges and a verdict by a majority 
of four to one of guilty on both charges 
against Belat Ali. The learned Sessions 
Judge accepted the verdict and sentenced 
both the appellants to transportation for 
life under s. 376, Indian Penal Code, no 
separate sentence being awarded under 
s. 366, Indian Penal Code. 

On behalf of the appellants several 
grounds have been taken the first of which 
being with reference to misjoinder of 
charges. With regard to the first charge 
under s. 366, Indian Penal Code, no objection 
is taken and it appears to us to be quite 
in order. The difficulty is caused with 
regard to the second charge which runs 
thus : “Secondly that you on or about the 
25th day of May 1924 at Dasmari P. S. 
Paba and other places committed rape on 
Benodini.” The story of the prosecution 
was that rape was Committed on Benodini 
on a field at Dasmari by both the accused 
persons, Subsequently this woman was 
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taken either by force or by fraud by Belat 
Ali alone to different places where he alone 
committed rape upon her. In this circum- 
stance a joint charge against both the 
accused of having committed rape upon 
Benodini at Dasmari and in other places is 
improper. We are of opinion that such a 
charge is also ■ ■ ’ ■ . It is urged on 

behalf of the Crown that although this is 
not a proper charge this has not in fact 
occasioned a failure of justice, because if 
the evidence on behalf of the prosecution 
as to the first act of rape in the field at 
Dasmari was believed by the J ury, both of 
the accused persons might be convicted 
of the offence. It is possible that this is so, 
but having regard to the other questions 
on which we consider this trial has been 
vitiated we think that in the subsequent 
trial this error in the charge should be set 
right. Although both of the accused per- 
sons might have been jointly charged with 
both the offences which were committed at 
Dasmari, if it is intended to prosecute 
Belat Ali with regard to the offences that 
he was accused of having committed else- 
where there should be separate charges 
with regard to those offences. While deal- 
ing with this matter we may also point out 
that in his charge to the J ury with refer- 
ence to the offence under s. 366, Indian 
Penal Code, the learned Judge has stated 
this: You shall have to see (a) if the 
woman Benodini was by force compelled 
to leave her house and to go to the various 
places. In our opinion it is not necessary 
for the prosecution to establisli that she 
was by force compelled to leave not only 
her house but compelled to go to various 
places in order to sustain the first charge on 
which the accused were tried. 

The principal question on which we hold 
that the trial has been vitiated, is of erro- 
neous admission of evidence. The first is 
that evidence has been admitted as to what 
Benodini has stated to the Investigating 
Police Officer and her pointing out the places 
where she was taken. The statement of 
another witness, that is, the mother-indaw 
of Benodini before the Police has also been 
put in evidence. We should point out that 
under s. 162, Cr. P. 0., no statement or any 
record thereof whether in a Police diary or 
otherwise or any part of such statement 
made by any person to a Police Officer in 
the course of an investigation under Ch. 
XIV of the Cr. P. 0. is admissible as 
evidence except as provided in the second 
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para, of that section. Xt was urged on 
behalf of the Crown that the statements 
that were put in evidence were not corro- 
borative of the facts sworn to the witnesses 
in the box, but were practically harmless 
and could not affect the decision as regards 
the main story of the offences. It ip 
difficult for us to say how it worked on 
the minds of the Jury, and the law 
forbids such evidence being introduced in 
the manner it has been done. In this 
particular case the statements that were 
made by the witness to the Police Officer and 
the fact of pointing out the places to him 
ought to have been kept back from the 
Jury, as such facts were not brought out in 
evidence on behalf of the defence as provid- 
ed by a.i 162 of the Code. A still more 
objectionable thing happened in allowing 
the evidence of the statements of Belat Ali 
while in custody of the Police Officer, and 
of his having pointed out the places where 
he had taken the woman during the course 
of the night in which the offence is alleged 
to have been committed. Although the 
learned Judge has stated in the last part 
of his charge that the Jury should reject 
the evidence as regards the part taken by 
Belat Ali in pointing out the places, the 
mischief of introducing inadmissible evi- 
dence had already been done. It seems 
that the learned Judge allowed this evidence 
to be introduced on the ground that it was 
the conduct of the accused influenced by a 
fact in issue. It can hardly be said that 
the statements of the accused were admissi- 
ble as his conduct. These statements were 
certainly of an incriminating nature and 
were not admissible under the law. 

The next objection which is also of sub- 
stance is that when search was made for 
Belat Ali two persons Kafil and Sukalal were 
alleged to have said that Belat Ali was 
absent from home on the night of the 
occurrence. These two persons have not been 
examined in Court but their allegations 
about the absence of Belat Ali were allowed 
to go in. Those statements were certainly 
inadmissible. The learned Judge only refers 
to that fact while dealing with the argu- 
ments on behalf of the defence. 

On this ground of wrong admission of 
evidence we must set aside the conviction 
and sentence and send the case back for 
re- trial according to law. While doing so 
we desire to make certain observations with 
regard to the nature of the statement made 
by Belat Ali to the Magistrate by way ot 
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confession. This statement is not really a 
confession, because so far as it goes it is 
self-exculpatory. The learned Judge was, 
therefore, wrong in using the expression that 
it was a confession. 

The next point is that the learned Judge 
begins by saying that on a question of rape 
the character of the woman is not relevant. 
It seems to us that what the learned Judge 
means, as he says subsequently, is that 
even a woman of immoral character may 
be the subject of rape. In such a case 
evidence as regards the general immoral 
character of the woman is relevant evidence 
as enacted in s. 155 (4) of the Evidence 
Act. We noticed that the learned Judge 
admitted evidence which suggested that 
the woman concerned in this case was of 
bad character and he dealt with this matter 
in his charge. We are of opinion, therefore, 
that the learned Judge was quite aware of 
the provisions of the law, but the use of the 
expression that the character of the woman 
is not relevant is somewhat misleading. 

The result is that we set aside the convic- 
tion and sentence passed on the appellants 
and send the case back for re-trial. The 
accused will be tried on the following 
charges. The one charge against both the 
accused under s. 3i)6, Indian Penal Code, 
as framed ; one charge against the accused 
No. 1, Keramat Mandal, for committing 
rape on Benodini at Dasniari; a separate 
charge against Belat Ali for committing 
rape on Benodini at Dasmari; and if the 
prosecution so desires a separate charge of 
rape;igainst Belat Ali for what has been 
alleged to have taken place subsequent to 
Benodini being taken away from the field at 
Dasmari. 

z. K. Conviction set aside: 

Case remanded. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 450 op 192d. 
August 26, 1925. 

Present : — Mr. Justice Kanhaiya Lai. 
ABDUL HAPIZ KHAN— Accused 
— Applicant 
versus 

EMPEROR—Opfosite Pakty. 

U. P. Excise Act (JV of 1910). s. ^-Criminal Pro- 
cedi^Vf Code (Act V of 189^j^ s, IQff—SearoK irregular 
—Conviction, legality of. 
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An irregularity in the search does not render illegal 
the conviction of a person who is found in possession 
of an excisable article on such search. [ p. 442, col. 2.] 

Emperor v. Allakdad Khan, i'J Ind. Oas. ^i*12, 11 A. 
L J 442; 14 Cr. L. J. 236, 35 A. 358, Syed Ahmad v. 
Emperor, 22 Ind. Oas. 163, 35 A. 575; 11 A. L. J. 933; 
15 (Jr. L. J 19, followed 

Kutru V. Emperor, 88 Ind. Oas. 280; 23 A. L. J 364; 
L. R 6 A. 124 Cr, (1925; A. I. R. (A.) 434, 47 A. 575; 
26 Cr. L. J. 1112, referred to. 

Criminal revision from an order of the 
Sessions Judge, Cawnpore, d^ted the ISth 
July 1925, 

Mr. Zahur Ahmad, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT.— The accused, Abdul 
Hafiz Khan, was found in possession of one 
ounce of cocaine lying in a trunk inside 
his house. He has been convicted under 
8. 60 (a) of the U. P. Excise Act and sen- 
tenced to rigorous imprisonment for eight 
months and a fine of Rs. 500. It appears 
that the Excise Inspector received inform- 
ation that certain men had come fiom 
Rampur and were engaged in selling co- 
caine at Cawnpore. The accused is a resi- 
dent of Rampur and is now living at 
Cawnpore. When the Excise Inspector 
received the above information, he arranged 
that 50 ounces of cocaine should be pur- 
chased at Rs. 65 per ounce by the informer. 
He had completed the arrangement for its 
purchase and was trying to arrange for 
the price when on the lyth April he re- 
ceived further information that one of his 
informers had divulged that information 
to the smugglers and that they were leav- 
ing the shop on the Latouche Road which 
was in their occupation. He, therefore 
hurried to the house and the shop occupied 
bj^’the accused without waiting to obtain a 
search warrant from the Collector under 
s. 53 of the Excise Act. The shop was 
found closed. It was opened but nothing 
excisable was found in it. The Excise In- 
spector and the constable who accompanied 
him then went to the house of the accused 
accompanied by two search witnesses, one 
of whom was a neighbour keeping a leather 
shop in an adjoining house and the other 
was the Excise Inspector’s own tonga-driver. 
On a search being made in the house 
the packet containing an ounce of cocaine 
was found in a steel trunk which also con- 
tained clothes and jewellery. Both the Courts 
below accepted the evidence of the Excise 
Inspector and the two search witnesses and 
convicted the accused. 

The contention here is that the search 
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^^as illegal because there was ample time 
for the Excise Inspector to have obtained 
a warrant from the Collector before mak- 
ing the search, and to have got two search 
witnesses from the locality to accompany 
him when he went inside the house to make 
the search. Section 53 of the U. P. Excise 
Act provides that where a Collector or an 
officer of the Excise Department not below 
such rank as the Local Government may 
prescribe or a Police Officer not below the 
rank of an officer in charge of a Police 
Station has reason to believe that an offence 
punishable under certain sections of the 
Excise Act is being or likely to be com- 
mitted in a certain place and that a search 
warrant cannot be obtained without afford- 
ing the offender an opportunity of escape 
or of concealing evidence of the offence, 
he may at any time by day or night enter 
and search such place, provided that any 
officer, other than a Collector, taking action 
under this sub-section shall before entering 
such place record the grounds of his belief 
as aforesaid. The learned Sessions Judge 
had rightly pointed out that even if the 
Excise Inspector had no opportunity of ob- 
taining a warrant from the Collector and 
thought that any delay would afford the 
offender an opportunity of escape or of 
concealing evidence of the offence, it was 
his duty before proceeding to make the 
search to record the grounds for his belief 
that an offence of the kind mentioned was 
being or likely to be committed and that 
an immediate search was necessary. The 
Excise Inspector does not appear to have 
recorded any proceeding showing the 
grounds of such belief; and that was a 
serious irregularity which but for the clear 
evidence adduced in this case and accepted 
by the Courts below might have seriously 
affected the situation, The object of the 
provision is that searches should not be 
lightly carried out on the strength of a 
suspicion formed without adequate basis 
and that there should be some guarantee 
that the information received had been 
independently examined and found to be 
reliable and that a search was necessary 
in the public interest. The learned Ses- 
sions Judge thinks that there was ample 
opportunity in the present case for the 
Excise Inspector to have obtained a war- 
rant; but even if that was so, the irregu- 
larity in the proceedings leading to the 
search would not mitigate the offence or- 
operate as a bar to the couvictiou of the 


accused as satisfactory evidence of an ex- 
cisable article having^ been found in his 
house or possession is forthcoming. As 
pointed out in Emperor v. Allahdad Khan 
(1) and Syed Ahmad v. Emperor (2) the ab- 
sence of the search warrant does not render 
the subsequent conviction of the person 
found in possession of an excisable article 
on such search illegal. It is also urged 
that the provisions of s. 103, Or. P. 0., were 
imperative and that the search was illegal 
because the Excise Inspector and the Police 
constable who accompanied him did not 
take two respectable inhabitants of the 
locality with them when they went to 
search the house. It is undoubtedly im- 
portant that an officer making a search- 
should comply with these provisions, for 
the credibility of his story may in many 
cases depend on the support it might re- 
ceive from the persons accompanying him 
in the search. But if for any reason the 
officer making the search is unable to get 
two or more respectable inhabitants of the 
locality and a search is effected in the 
presence of one or more men available at 
the time, leading to the discovery of an 
excisable article, the accused who is found 
in possession of that article can all the 
same be convicted, if the Court is satis- 
fied from the evidence that an offence has 
been committed. In a case where a search 
had been carried out in disregard of the 
provisions of ss. 25 and 30 of the Arms Act 
it was held that though the search was 
illegal, the person found in possession of 
the arms could still be convicted. [Kutroo 
V. Emperor (3) J There is no reason in these 
circumstances for interfering with the con- 
viction. The sentence is not excessive. 
The application is dismissed. 

N. H. Application dismissed, 

(1) 19 Tnd Cas. 332; 11 A. I.. J. 442; 14 Cr. L. J 
236; 35 A. 358. 

(2) 22 Ind. Cas. 163; 35 A. 575; 11 A L. J. 933; 15 
Cr L. J. 19. 

(3) 88 Ind. Cas. 280; 23 A L. J. 364; L. R. 6 A 124 
Cr; (1925) A. L R, (A.) 434; 47 A. 575; 26 Cr. L. J. 1112. 


CALCUTTA HIGH COURT. 

Criminal Appeal No. 259 op 1925. 
August 26, 1925. 

Present: — Mr. Justice Cuming and 
Mr. Justice Mukerji. 
KHIJIRUDDIN AND OTHERS— -Accused 
—Appellant 
versus 

EMPEROR— Respondent. 

Criminal Procedure Cod4 (Act V of 1896)^ i. 897^^ 
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Seesions trial-- Judge's charge to Jury— Heads of 
charge, contents of —Several accused — Duty of Judge — 
Defence evidence, part of, not placed before Jury, 
effect of — Earliest version of prosecution case, im- 
portance of— Evidence Act (I of 1872), ss, 6, 8, J!t5, JJ, 
73, 161f—RcQ gestae, what is— Statement influencing 
conduct of witness, admissibility of — Handwriting, 
proof of — Comparison with admitted handwriting, whe- 
ther to he made by Jury— Cross-examination of party's 
own witness, effect of — Ptrinission, when to be granted. 

The object of a summing up under a. 297, Cr P. 0 , 
is to enable the Judge to place before the Jury the 
facts and circumstances of the case both for and 
against the prosecution so as to help them in arriving 
at a right decision upon the points which arise for 
their consideration [p 444, col 2.'| 

It is not the province of the Judge to iind the facts 
for the Jury and then make an attempt to persuade 
them to accept his conclusions as correct, [p 445, 
col. 2.1 

A Judge's charge to the Jury must be recorded in 
such a way as would enable the High Court sitting as 
a Court of Appeal to judge whether the facta and 
ciroumstances of the case had been properly placed 
before the Jury and also whether the law had been 
correctly explained to them. [j). 448, col 2 ] 

A mere statement in the heads of charge that the 
Judge explained certain sections of the Penal Code to 
the Jury does not satisfy the above requirement. 
[ibid.] 

Where several accused persons are being jointly 
tried and the case as against all of them does not 
stand on the same footing and their defences are also 
different, the Judge must ask the Jury to consider the 
case as against each of the accused individually. The 
Judge's failure to do so is a very serious omission and 
is likely to prejudice the accused persons, [p. 447, 
col. 1 ] 

A verdict obtained from the Jury without placing 
before them an important piece of evidence in favour 
of the defence, whatever may have been its real worth, 
cannot be sustained, [p. 448, col. 2.] 

The earliest version of an occurrence as given by an 
informant or prosecutor wdio is the principal witness 
to the occurrence, and on whose testimony practically 
the whole case depends, must always be placed before 
the Jury in order to enable them to judge of the 
truth or falsity of the prosecution case. [p. 447, 
col. 2.] 

When a witness who has been called by the pro- 
secution is permitted to be cross-examined on behalf 
of the prosecution under the provisions of s. 154 of 
the Evidence Act, the result of that course being per- 
mitted is to discredit that witness altogether and not 
merely to get rid of a part of his testimony, so that 
the accused is deprived of the benefit of any statement 
which the witness may ^have made in his favour. 
For this reason the law has enacted that a party 
desiring to cross-examine its own witness has to take 
the permission of the Court, implying thereby that 
there is a discretion in the Court whether it would 
permit the witness to be cross-examined or not. That 
discretion must always be exercised with caution by 
the Court before which the matter comes up for con- 
sideration. [p. 446, col. 1.] 

What a person states at the time of an occurrence 
in respect of the, occurrence itself is res gestae under 
8. 6 of the Evidence Act. A statement, however, made 
at the time of an occurrence relating to a previous 
occurrence which took place a year earlier is not part 
of the ret geatoe end is not edmisolhle in evidence, 
lp/448, coL L] 


A statement made by a person, who is not examined 
as a witness, is not admissible under s. 8 of the Evi- 
dence Act as having affected the conduct of a witness 
assuming that such conduct is relevant. [i>. 448, col. 1.] 

A party wishing to prove that a document is in the 
handwriting of a particular person can rely upon 
expert evidence under e 45 of the Evidence Act, or 
the opinion of a competent witness under a. 47 of the 
Act, or direct comparison of the document with proved 
or admitted documents under s. 73 of the Act ^ 440 
col 2 I ’ ’ 

When an accused person puts' forward in his 
defence a letter alleged to have been written by the 
prosecutor and the latter denies the fact, and the 
accused requests the Court to compare the handwrit- 
ing of the letter with the handwriting of documents 
admittedly wTitten by the prosecutor, the Judge must 
place the documents before the Jury and ask them to 
make the comparison and decide whether the hand- 
writings do or do not tally, [p. 450, col. 1.] 

Criminal appeal against an order of the 
Sessions Judge, Kungpur. 

Messrs. S. K. Sen, Wahed Ilossein, Babus 
Pramatha Lall Dutt, Jnan Chandra Roy 
and Benoyendra Prosad Bagchi, for the Ap- 
pellants. 

Mr. A. K. Basu, for the Crown. 

Babu Lalit Mohan Sanyal, for the Com- 
plainant. 

JUDGMENT. 

Mukepji, J.— The three appellants, that 
is to say. No. 1 Khijiruddin Sonar, No. 2 
Nawabali Sheikh and No. 3 Qamruzzaman 
(alias Quamarnlzaman) were tried by the 
Sessions J udge of Rungpur with the aid of 
a Jury. The Jury were divided in the pro- 
portion of four to one. The majority con- 
victed the appellants in respect of the 
charges on which they were tried, ot 2 .,No 8 . 1 
and 2 under ss. 364, 344 and 120-B and No'. 3 
under ss. 364, 342 and 120-B. The learned 
Judge accepting the verdict convicted the 
appellants of the said offences and sentenc- 
ed the appellant No. 1 to rigorous imprison- 
ment for ten years under s. 366, Indian Penal 
Code and to rigorous imprisonment for 
three years under s. 344, Indian Penal Code 
the sentences to run consecutively; the ap- 
pellant No. 2 to rigorous imprisonment for 
three years under s. 366, Indian Penal Code, 
and to rigorous imprisonment for one year 
under s. 344, Indian Penal Code, the sen- 
tences to run concurrently; and the appel- 
lant No. 3 to rigorous imprisonment for five 
years under s. 366, Indian Penal Code, and 
to rigorous imprisonment for one year under 
8. 342, Indian Penal Code, the sentences to 
run concurrently. N o separate sentence was 
passed for the offence under s. 120-B, Indian 
Penal Code, 



444 KHiJiRtroom 

It is not necessary to set out in detail the 
case for the prosecution upon which the 
trial was held, for it is to be found narrated 
in sufficient detail in the learned Judge’s 
charge to the Jury. Shortly stated, the 
prosecution case was that a girl Siihasini 
was abducted by the first two appellants 
some time in February 1923 from Gaibandha 
where she used to reside with her parents, 
that thereaftei* she managed to escape from 
the custody of the appellant No. 1 some- 
time in March 1923 when she was again 
abducted hy the appellant No. 1 from a 
Railway Station called Trimohini. After 
the second abduction, the case for the pro- 
secution is, the girl remained with t ap- 
pellant No 1 for about a year, . ghly 
speaking from March 1923 till Marc 1924. 
The prosecution esse further is th^ .. after 
she had succeeded in escaping from the 
custody of the appellant No. 1 in March 
1924 she was again abducted at Gaibandha 
by the three appellants acting in conspiracy 
with each other. She was thereafter detain- 
ed, according to the case for the prosecu- 
tion, in the house of the appellant No. 3 for 
about a day v\ herefrom she was removed to 
the house of the appellant No. 1 where she 
was detained for a period over ten days. 
According to the prosecution case she was 
^covered from the house of appellant No. 1 

execution of a warrant issued by the Siib- 
Divisional Officer of Gaibandha who had in 
the meantime received an anonymous letter 
informing him about the abduction. She 
is said to have been recovered as aforesaid 
on the 6th of April 1924. 

The defences of the three appellants are 
not exactly the same. But it is unnecessary 
to set out the defences here, because the 
learned Judge in his charge to the Jury 
has given a substantially correct synopsis of 
the different defences of the three appel- 
lants. 

Various points have been argued before 
UB on behalf of the appellants by Mr. Sen 
who has appeared on behalf of the appel- 
lant No. 3 and by Mr. Wahed Hossain who 
has appeared on behalf of the first two ap- 
pellants. Mr. Basu has appeared on behalf 
of the Crown. It will not be possible with- 
in the short space of this judgment to deal 
with all the points that have been urged in 
this appeal. These points vary in the 
degree of their strength, some being points 
of very great importance and substance, 
other apparently appear to be well-founded 
but have been successfully met by Mr. Basu 
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and others again rest upon very slender 
basis or upon materials which when examin- 
ed do not afford any real support. It would 
only he possible to refer to some of the 
salient features of the case and a few only of 
the grounds which to us appear to be of 
importance. 

Before dealing with the points I desire to 
make a few observations as to the general 
character of the learned Judge’s charge to 
the Jury. Section 297, Cr P. C., enjoins 
that when the case for the defence and the 
prosecutor s reply, if any, are concluded the 
Court shall proceed to charge the Jury, 
summing up the evidence for the prosecu- 
tion and defence and laying down the 
law by which the J ury are to bd 
guided. The object of a summing up under 
that section is to enable the Judge to place 
before the Jury the facts and circumstances 
of the case both for and against the prosecu- 
tion so as to help them in arriving at a 
right decision upon the points which arise 
for their consideration. If that be the object 
with which s. 297 of the Cr. P. C. was enact- 
ed I must say that in this particular case 
that object has not been fulfilled l>ut rather 
frustrated by the way in which the learned 
Judge charged the Jury. The headsof charge 
recorded by the learned Judge read more 
like a judgment or a speech of a prosecut- 
ing Counsel than a summing up of the case 
as required under the law. Even as a judg- 
ment it lacks in sobriety and there is in it 
a want of a judicial equanimity which is the 
very essence of a judgment in a trial. As a 
speech of a prosecuting Counsel it is open to 
the comment that it uses language which in 
some instances may be said to overstep the 
legitimate bounds of advocacy. 

I refer to a few instances only. In deal- 
ing with the witnesses who are said to have 
deposed in connection with the occurrence 
that took place at the Trimohini Railway 
Station the learned Judge told the Jury 
that those witnesses had acted selfishly ana 
were morally and legally and on their own 
showing guilty of abetting a villanous crime 
and that in his experience he had never 
come across a more contemptible pair of 
cowards or one more selfishly deaf to the 
common claims of humanity. This is not 
my langnago but the language of the learn- 
ed Judge. The learned Judge characteris- 
ed Banamali and Biseswar while narrating 
what they did at the Gaibandha Railway 
Station as a precious pair of poltroons, the 
evidence of the Sub-AsBislaut Surgeon of 
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Oaibandha as shilly-sliallying evidence, and 
,a8 tbe evidence of a witness vho showed a 
mpre than usual tendency to hedge and play 
forsafety in giving hisopinion. When putting 
the evidence of the Sub Assistant Surgeon 
in contrast with that of the Sub-Divisional 
Magistrate he exhorted them with an amount 
of vigour wlrich is apparent on the face of 
the charge: he told them that it would not be 
difficult for them to decide which of the two 
opinions was the more entitled to respect. 
This is not all. The learned Judge pre- 
sented too forcibly before the Jury those 
aspects of the defence case which would 
appeal to them as most revolting. The 
defence which the appellants had seriously 
put forward before the Court was unques- 
tionably worth}’’ of consideration whatever 
might have been its worth. The learned 
Judge told the Jury that if they were to 
give effect to the defence put forward by 
Khijiruddin they would have to hold that 
the girl had done an act which was doubly 
bigamous and adulterous and which was in 
defiance of law, custom, religion and mora- 
lity. A part of the defence of the appellant 
No. 1 was characterized as having been 
rather mistily adumbrated. When referr- 
ing to the fact that there was no evidence 
in support of the defence which the appel- 
lant No. 1 had taken to the effect that he 
had been married to the girl the learned 
Judge instead of telling the Jury that 
it is no part of the duty of the accused 
person to adduce any evidence in his 
defence if he does not wish to do so and 
that the Jury were not entitled to draw any 
inference from this omission on the part of 
the accused, went on asking them to take 
ipto their serious consideration the fact that 
the defence had not suggested any answer 
to some of the prosecution arguments and 
that they had not given any evidence. He 
called the Tolicemen who are said to have 
been with the appellant No. 3 his henchmen 
and throughout the charge referred to the 
acts alleged to have been done by the appel- 
lants as partaking of the character of cri- 
minal acts. He asked the Jury to consider 
whether the version given by the defence 
was one that a person of ordinary prudence 
and sanity could reasonably accept as true. 
It is unnecessary to refer to other passages of 
the learned Judge's charge to the Jury; but, 
as I have already said, if the object of summ- 
ing up is to assist the Jury in arriving at their 
decision this charge instead of helping them 
informing their own decision impressed 
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the Judge's conclusions indelibly on thair 
minds and gave them no option but to 
arrive at a decision which the Judge him- 
self had arrived at, namely, that the accused 
were guilty and that there was no substance 
in the defence put forward by them. The 
learned Judge found the facts for the J ury 
and made a laboured attempt in order to 
persuade them to accept his conclusions as 
correct. 

Turning now to the points which have 
been specifically taken on behalf of the 
appellants there are some which deserve 
special mention. 

The first objection taken to the trial held 
is to the effect that evidence had been admit- 
ted which was not admissible in law. This 
objection relates to three different matters. 
The first item towffiich this objection relates 
is with regard to Exs. 13 and 13- A. Exhibit 
13 is the evidence of prosecution witness 
No. 11, Jogesh Chandra De as given before 
the Assistant Sessions Judge in a previous 
trial of appellants Nos. 1 and 2 the subject- 
matter of which trial was the two earlier 
occurrences of abduction, namely, the one 
which took place at Gaibandha and the 
other wffiich took place at the Trimohini 
Eailway Station. Exhibit 13-A is the 
deposition of the same wutness before 
the Committing Magistrate in the course 
of the commitment enquiry prelimi- 
nary to the said trial. The circumstances 
under which these two depositions came 
to be admitted in the present trial are 
these : In the course of his evidence in 
the present trial, the witness made a state- 
ment to the effect that at a time when Khiji- 
ruddin asserted that he had lawfully marri- 
ed Suhasini, the latter remained silent. 
This the witness said in his examination- 
in-chief. The accused declined to cross- 
examine him. Thereupon certain questions 
were put to this witness by the Foreman of 
the J ury. Thereafter the prosecution again 
examined this witness-in-chief and in the 
course of this further examination questions 
were put to the witness by the prosecution 
in order to bring out the fact that in his 
depositions as given before the Assistant 
Sessions Judge in the previous trial as also 
before the Committing Magistrate in the 
commitment enquiry which '’pJ’eceded that 
trial he had made statements which would 
go to show that the, girl was trembling, ob- 
viously meaning that even if she had a 
desire to protest it was not possible for her 
to do so in the circumstances in which she 
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was at the time. The learned Judge allow- 
ed these questions, which were questions in 
the nature of cross-examination, to be put 
to the witness. After these questions had 
been answered the prosecution was per- 
mitted to put in the depositions of this 
witness to which I have referred and they 
were marked as Exa. 13 and 13-A in the case. 
The learned Counsel appearing on behalf 
of the Crown urges that the reception of 
this evidence, even if it be held that it was 
inadmissible, did not prejudice the accused 
persons. With this argument I am unable 
to agree. The accused^undoubtedly must 
have been prejudiced and for two reasons. 
When a witness who has been called by the 
prosecution is permitted to be cross-examin- 
ed on behalf of the prosecution under the 
provisions of s. 154 of the Evidence Act, 
the result of that course being permitted 
is to discredit that witness altogether and 
not merely to get rid of a part of his 
testimony. [Lord Campbell, C. J., in Faxilk- 
ner V, BrineXl)]. This has been held in 
a good number of cases in this country as 
well, amongst which reference may be 
made to two, namely, the case of Luchiram 
Motilal V. Kadha Charan Poddar (2) and the 
case of Emperor v. Satyendra Kumar Dutt 
Chowdtiury (3). The net result of allowing 
these questions to be put by the prosecution 
was to deprive the accused of the benefit 
which might accrue to them from any state- 
ment which the witness might have made 
in favour of the accused and which the 
defence could have availed of if the witness 
had not been allowed to be cross-examined 
by the prosecution. For this reason the 
law has enacted that the party desiring 
to cross-examine its own witness has to take 
the permission of the Court, implying 
thereby that there is a discretion in the 
Court whether it would permit the witness 
to be cross-examined or not. That discre- 
tion has always to be exercised with cau- 
tion by the Court before which the inatter 
comes up for consideration. In this in- 
stance it does not appear that any permis- 
sion was sought for or was given. The 
result of the procedure adopted was to de- 
prive the accused of the benefit of any 
statement which the witness may have made 
in their favour. That is one of the reasons 

(1) (1858) 1 P. & P. 254. 

2) k Ind. Gas. 15; 34 C. L. J. 107; 49 0. 93; (1922) 
A. I. R. (G.) 267. 

(3) 71 Ini Gas. 657; 27 C. U J. 173; 24 Or. L. J. 193; 
(1923) A. I. R. (0. 463 


why this procedure should not have been 
allowed. If, however, this was not the in- 
tention of the prosecution but their only 
object was to show that the witness had 
merely omitted to mention the fact in the 
present trial but had spoken about it con- 
sistently before and should, therefore, be 
relied upon, then it amounts to this that they 
wanted to get rid of a part of the testimony 
of the witness and were relying upon the 
earlier statement as a piece of substantive 
evidence in the case which however they 
cannot be permitted to do. The earlier 
statements^ cannot be let in under s. 157 of 
the Evidence Act as there is nothing in the 
deposition of the witness in the] present 
trial which may be corroborated by these 
earlier statements. Moreover there ishardly 
any justification for the whole of the de- 
positions being brought as evidence in the 
present record, and the Jury were not direc- 
ted as to how they were to deal with this 
evidence. It is true, as the learned Counsel 
for the Crown has urged that there is 
enough other evidence which if believed 
would indicate that there was no marriage 
between the appellant No. 1 and the girl. 
But that is a matter as to the weight of evi- 
dence which does not concern us, nor it did 
concern the learned Judge. It was a matter 
entirely for the Jury. 

The next item to which this objection 
relates is Ex. 14 which is the deposition of 
Suhasini given by her in the trial before 
the Assistant Sessions Judge. The learned 
Counsel appearing on behalf of the Crown 
urges that in view of the cross-examination 
of Suhasini it was necessary for the prosecu- 
tion to put this evidence in. While lean see 
that it was necessary for the prosecution to 
put in particular passages from out of this 
deposition in order to rebut the sugges- 
tions which were being made on behalf of 
the defence that certain statements which 
were made in the present trial had not been 
made by the witness in the previous trial, 

I do not see why it would be necessary to 
put the whole of the deposition of the 
witness as given in the previous trial for 
the purpose of corroborating the witness 
in the evidence which she has given in the 
present trial. If it be that any suggestion 
was made in the course of the cross-exami- 
nation to the effect that the witness had 
made a particular statement in the previous 
trial which as a matter of fact the witness 
did not make in that trial and that sugges- 
tion was not correct, the proper course for 
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the learned Judge was to have disallowed 
the question. The whole of the deposition 
is sometimes admitted for the sake of 
convenience. But the whole of the deposi- 
tion cannot be used for any purpose in 
connection with a matter like this and 
only particular passages which are relevant 
may be used by the Jury. It does not how- 
ever appear whether the whole of the depo- 
sition as contained in Ex. 14w^asread out 
to the Jury or not and I am, therefore, not 
in a position to say how far the reception 
of this deposition as evidence has prejudic- 
ed the accused persons. 

The third objection under this head 
relates to the statement recorded by the 
Sub-Divisional Magistrate in the course of 
the enquiry which he held on receipt of 
the anonymous letter. The point urged on 
behalf of the defence in this connection is 
that Exs. ifmd 6 the statements made by 
Krishna Das Banik and Jogesh Chandra De 
recorded by the Sub-Divisional-Magistrate 
were inadmissible in evidence in the pre- 
sent trial. The learned Counsel for the 
Crown has urged that these statements 
were recorded by an authority competent 
to investigate into the facts and they could 
be admitted under the provisions of s, 157 
of the Indian Evidence Act. I do not see 
any particular objection to these statements, 
although I must say that the learned Judge 
should have either at the time vrhen these 
statements were admitted or when charging 
the Jury told them definitely the purpose 
for which these statements were admitted 
in the case. 

The second ground urged on behalf of 
the appellants is to the eilect that the state- 
ment of Suhasini made by her on the 7th 
of April 1924, before the Sub-Divisional 
Magistrate and which has been marked in 
the present trial as Ex. 4 in the case was 
not brought to the notice of the Jury by the 
learned J udge in the course of this oum- 
ming up. This, in my opinion, is a serious 
omission. In that statement is to be found 
the earliest version of the occurrence as 
given by Suhasini, and it was obligatory on 
the part of the learned Judge to draw the 
attention of the Jury to that statement so 
that they might judge whether the case as 
against the appellant No. 3 particularly 
and probably the case against the other 
appellants as well had not been developed 
gradually and whether facts and circum- 
stances were subsequently alleged against 
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them which had not been stated by the 
witness in her first statement before the 
Sub Divisional Magistrate. The learned 
Counsel for the Crown has urged that even 
before the girl made her statement before 
the Sub-Divisional Magistrate there were 
other materials existing from before in 
which it was mentioned that all the accus- 
ed persons were concerned in the offence, 
e. g., the anonymous letter Ex. 1 which the 
Magistrate had received on the 30th March 
1924. He has also drawn our attention to 
the other pieces of evidence, for instance 
ths evidence of the Sub-Divisional Officer, 
and the evidence of Bisseswar prosecution 
witness No. 7 and of the girl herself which, 
if believed, w’ould go to show that the 
present story of the girl was the story given 
to the authorities before there was any 
chance of the girl being tutored. That 
may be so, but then it was a matter entire- 
ly for the Jury to consider and the accused 
had a right that this piece of evidence, 
Ex. 4, which was in their favour was pro- 
pel ly placed before the Jury in order that 
they might have given it a proper considera- 
tion. The earliest version of the occurrence 
as given by an informant or prosecutrix who 
is the principal witness to the occurrence, 
and on whose testimony practically the 
whole case depends, has always to be placed 
before the Jury in order to judge of the 
truth or falsity of the prosecution case. 

The third objection relates to a still more 
serious matter. The father of the girl Bono- 
mali was not examined as a witness in the 
case. His son-in-law, P. W. No. 7, Biswes- 
war, in the course of his examination-in- 
chief was allowed to state that he and his 
father-in-law, Bonomali, were in the station 
platform when the voice of the accused 
Nos. 1 and 2 or rather of some persons was 
heard. Bonomali got up hurriedly and 
said “Bisweswar, destruction has come 
about. Those ruffians who a year ago took 
away Suhasini have again come. Let us be 
off, caste and honour are at stake.” Al- 
though Bonomali was not examined as a 
witness, through the mouth of P. W. No. 7 
this statement was brought on the record. 
The learned Counsel for the Crown says 
that this evidence is relevant under the 
provisions of ss. 6 and 8 of the Evidence 
Act— under s. 6 of the Evidence Act as 
part of the res gestce and under s. 8 of the 
Evidence Act as explaining the conduct of 
Bisweswar in his leaving the place and run- 
ning away withBonomalL I am of opinion 
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that the statement is whollyrinadmissible 
and that neither s. 6 nor r. 8 of the Evidence 
Act would justify the reception of this evi- 
dence. What Bonomali told at tlie time of 
the occurrence in respect of the occurrence 
itself is res gcstcz under s. 6 of the Evi- 
dence Act. But his statement which was 
with regard to an event which took place a 
year ago and which was meant to convey 
that the accused persons who were there had 
taken away Suhasini by force a year ago 
would not be part of res gest<z but related 
to an altogether different transaction sepa- 
rated by a sufTiciently long interval of time 
and by no stretch of imagination would the 
area of events which may be taken as cover- 
ing the res gestoe, of the present occurrence 
extend to what happened in the earlier 
occurrence. Section 6 of the Evidence Act, 
therefore, would not help the prosecution. 
As regards s. 8 of the Evidence Act I am 
exceedingly doubtful whether the conduct 
of Bisweswar was a relevent fact in the pre- 
sent trial, but assuming that it ^vas, any 
statement made by Bonomali which would 
affect the conduct of Bisweswar when Bono- 
mali was not examined would be purely 
hearsay evidence and would not come 
under s. 8 of the Evidence Act. I am clear- 
ly of opinion that the reception of this 
evidence prejudiced the accused very 
seriously, for although Bonomali was not 
a witness, we have on the record a state- 
ment of Bonomali which contradicts and 
gives a direct denial to the main defence 
of the appellants which is to the effect that 
the girl had been made over by Bonomali 
to the appellant No. llandhad been married 
to him. Even if there was nothing else in 
the case and if this was the only objection 
taken on behalf of the appellants I should 
have been prepared to upset their convic- 
tions. 

The fourth objection relates also to a 
matter of similar importance. It is to the 
effect that the personal diary of the Sub- 
Inspector the appellant No. 3 w^hich was 
proved by the prosecution and marked as 
Ex. 10 in the case was not put before the Jury 
at all by the learned Judge. This diary, 
it is said by the prosecution, contains an 
interpolation and, therefore, is a piece of 
evidence which if put before the Jury might 
have gone against the defence. Assuming 
for a moment that there is an interpolation 
in that diary and that an inference adverse 
to the appellant No. 3 maybe drawn from 
what interpolation, still according to the 
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case for the defence the diary contains 
statement recorded by the Sub Inspector 
of his own movement and conduct in con- 
nection with this case recorded at a time 
when there was not the slightest indication 
that any case would be started against him 
with regard to the occurrence. The Sub- 
Inspector might well say that this diary 
contains a true account of what he had 
done on that occasion. It was absolutely 
necessary for the learned Judge, if he 
wanted to put before the Jury the facts and 
circumstances in favour of the defence, as 
he should have done, to place the personal 
diary of the Sub -Inspector, Ex. 10, before 
the Jury. The fact that the prosecution 
challenged the authenticity of that diary 
as containing an interpolation and that 
they pointed out other circumstances which 
might indicate that it should not be relied 
upon did not jusify the learned Judge in 
withholding it entirely from the Jury. A 
verdict obtained from the Jury without 
placing before them this important piece 
of evidence in favour of the defence, what- 
ever may have been its real worth, cannot, 
in my opinion, possibly be sustained. 

The next objection relates to the way in 
which the learned Judge has recorded in 
his charge to the Jury as to how he had 
explained the law. The learned Judge 
states in the heads of charge that he ex- 
plained certain sections of the Indian 
Penal Code. But there is nothing to indi- 
cate what he stated to the Jury or how he 
explained the different elements constitut- 
ing the offences. It is urged on behalf of 
the prosecution that in the heads of charge 
it is not necessary for the learned Judge to 
record in full what he actually told the 
Jury and that furthermore the sections of 
the Indian Penal Code under which the 
accused persons were tried were not so com- 
plicated as to necessitate a record of what 
the learned Judge might have said to the 
Jury in explaining the law. It is true that 
it is notin every case that the Judge is 
bound to state in his charge how he ex- 
plained the law to the Jury. But in a 
series of decisions of this Court it has been 
laid down that the charge must be recorded 
in such a way as would enable this Court 
sitting as a Court of Appeal to judge whe- 
ther the facts and circumstances of the case 
had been properly placed before the Jury 
and also whether the law has been correct- 
ly explained. I shall refer to a few of such 
cases. One of them is the case of Panchu 
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pas V. tJmperor (4) where it has been 
laid down that it is not only desirable 
but necessary that the charge should be 
recorded in an intelligible form and with 
snflapient fulness^ to satisfy the Appellate 
Court that b1\ points of law arising in the 
case were clearly and correctly explained 
to the Juty. Reference may also be made 
to the case of Abbas Peada v. Queen- 
Empress (5) and the case of Hemanta 
Kumar Pathak v. Emperor 1,6). In the pre- 
sent case t\^here there was a charge under 
s. 120 B of the Indian Penal Code and there 
Was a question as to the bona fides or other- 
wise on the part of the appellant No, 3 
as also various other questions of fact it 
was absolutely necessary to record the 
charge in such a way as would have enabled 
this Court to ascertain whether the law has 
beep properly explained to the Jury or not 
in relation to the facts of this particular 
case and also whether the facts in so far as 
they bear upon the elements necessary to 
coristitute the offences were properly 
explained to the Jury or not. 

The next objection relates to the pro- 
cedure that was adopted by the learned 
Judge under the provisions of e, 73 of the 
Evidence Act, It appears that certain 
letters were produced on behalf of the 
defence and it was alleged on behalf of 
the defence that these letters were written 
by the girl Suhasini. The letters were not 
proved as having been written or signed by 
Suhasini. The defence thereupon asked 
the learned Judge . to* proceed under the 
provisions of s. 73 of the Evidence Act and 
to have the handwriting of the "j^rl taken 
in Court so that the writing in the letters 
might he compared with the handwriting 
of the girl taken in Court and also with her 
admitted .or proved writings and signa- 
tures. This procedure was adopted by the 
learned Judge. But from the two orders 
which the learned Judge recorded, one on 
the 4th of March 19i5 and the other on the 
5th March 1925 it appears that all that 
was placed^ before the Jury were the signa- 
tpr^ jyi the girl as contained in those 
letters an,ii some, admitted signatures of 
hers. It does not at all appear whether 
the Jury were asked to compare the hand- 
writing of the girl as alleged to have been 

(4) 34 0. 698; 11 C. W. N. 666;. 5 Cr. L J. 427. 

(5) 25 0. 786; 2 0. W. N. 484; 13 Ind. Dec. (n. s.) 

Oas. 45S; 47 0. 46; 30 0. h. J. 29; 21 Cr. 
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contained in the letters with what she had 
written in Court under the Court's direction. 
The learned Counsel appearing on behalf 
of the Crown urged that so long as the 
letters were not proved it would not have 
been proper for the learned Judge to have 
put these letters before the Jury and the 
question whether the letters were admissible 
or not was a question for the Judge and 
not for the Jury to decide and inasmuch as 
the learned Judge thought that it had not 
T;>een proved that the letters had been 
written by the girl it was not necessary for 
him to place those letters before the Jury 
in order to get their opinion whether the 
letters were written by the girl, or not. 
With all deference to the arguments of the 
learned Counsel in this respect I am not 
prepared to agree with this contention of 
his. The defence in order to use these 
letters as evidence in their favour had to 
prove that the letters had been written by 
the girl. For this purpose they could rely 
upon expert evidence under s. 45 of the 
Evidence Act or the opinion of a com- 
petent witness under s. 47 of the Actor 
direct comparison of the letters with proved 
or admitted documents under s. 73 of the 
Act. This comparison has to be made by 
the Court or by a witness called for the 
purpose. If the defence had succeeded in 
proving by other evidence that the letters 
had actually been written by the girl there 
was no point in making the comparison. It 
is only where such evidence is not available 
and w^here although the handwriting in the 
letters had not been proved by independent 
evidence to have "^een the handwriting of 
the girl that it is necessary to have recourse 
to the provisions of s. 78 of the Evidence 
Act to see w^hether by comparison it can 
be determined whether the letters were 
written by the girl or not. The issue before 
the Court ia a case like this is whether the 
girl had written the letters. Taylor in his. 
Book on Evidence says — “It further appears 
that anj person whose handwriting is in 
dispute, and who is present in Court, may 
be required by the Judge to write in his 
presence, and that such writing may be 
compared with the document in question. 
Moreover in all cases of comparison of 
handwriting the witnesses, the Jury 
and the Coprt may respectively exer- 
cise their judgment on the resemblance 
of the writings* produeed, with respect to 
the general character of the handwring, the 
form of tha lebtera, the orthography of th« 
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woi^s and the style of the composition and 
also • on the fact of one or more of the 
documents being written in a feigned 
hand/' -The result of tliis comparison is the 
deteripination of an issue arising in the 
case and is quite distinct from the deter- 
mination of the question of admissibility 
or otherwise of evidence, which latter is 
within the province of the Judge alone. 
Therefore, the learned Judge in not placing 
before the Jury and in not asking them to 
compare with the writing in the letters the 
handwriting taken in Court omitted to give 
the accused persons an opportunity of 
getting an opinion of the Jury on the ques- 
tion as. to whether the letters were really 
written by the girl or not. 

A further objection appears on the face 
of the charge and that is to the effect that 
although there were three accused persons 
and the case as against all the three did 
not stand on the same footing the learned 
Judge nowhere asked the Jury to consider 
the case as against each ofj the accused 
individually. This, in my opinion, is also a 
very serious omission and is likely to have 
prejudiced the accused persons, having 
regard to their defences which were not 
similar but different. 

These are some of the more important 
objections which have been taken to the 
learned Judge 8 charge to the Jury in this 
case, and in the face of these objections I 
am not prepared to hold either that the 
accused had a fair trial or that there was a 
proper summing up. In my opinion, there- 
fore, the verdict of the Jury should be set 
aside and the convictions of and the sen- 
tences passed upon the appellants on the 
basis of that verdict should also be 
quashed. 

The question then arises as to whether 
there should be a re-trial of this case or not. 
The learned Counsel appearing on behalf 
of the appellant No. 3 has strenuously urged 
5hat in view of certain facts which he has 
placed before us and also of certain 
circumstances which may lend support to 
his argument to the effect that the appel- 
lant No. 3 acted hona fide it is not necessary 
for us to send the case back for re-trial at 
least so far as the appellant No. 3 is con- 
cerned. We have carefully considered the 
matter. We do not express any opinion on 
the merits of the case but in view of the 
evidence on the record we are not prepared 
to say that this is a case in which we can 
substitute our own opinion for the verdict 


of the Jury and we accordingly order that 
the case against all the three accused should 
be tried again. 

A further question then arises and that is 
as to where the case should be tried. It is 
quite clear that in view of the nature of the, 
case, the allegations made on behalf of the 
respective parties, the length of time that 
has elapsed since the case was instituted, 
the fact that the case has been widely talked 
about and has been discussed in the columns 
of newspapers and that there has been some 
agitation over the case in certain quarters, 
an atmosphere of prejudice has been 
created locally and possibly in some of the 
neighbouring districts. It is, therefore, 
highly desirable that the case should be 
tried elsewhere that at Kangpur in order 
that the accused should have a fair and 
impartial trial. The accused persons desire 
that the case be tried at Dinajpore and we 
think that it would be right to accede to 
their prayer in this respect. We accordingly 
direct that the re-trial ordered above do take 
place in the Court of Sessions at Dinajpur. 

The accused will remain on bail pending 
their re-trial. 

Cuming:, J.— I agree. 

z. K. Appeal allowed: Re-trial ordered. 


ALLAHABAD HIGH COURT. 

CRIMINAL Revision No. 635 op 1925. 

November 24, 1925. 

Present: — Mr. Justice Daniels. 

RATAN MANI—Accusku— Applicant 
versus 

HANS RAM AND OTHEHS- Opposite Part?. 

Cnmmal Procedure Code {Act' V of 1S98), 8. 209-’* 
Inuuay before commitment — Discharge of accused — 
ISuosidiary witnesses not examined^ effect of. 

WJien a Committing Magistrate finds that the 
prosecution eyidence is totally unwoithy of credit it 
IS his duty to discharge the accused. * [p, 451, col. 1.] 

VVhere all the material evidence has been heard and 
disbelieved, an order of dischaige passed by a Com- 
mitting Magistrate should not be set aside merely 
because there were one or two subsidiary witnesses 
who might have been called but whose evidence was 
not recorded, [ibid.] 

CVimiiial revision against an order of the 
District Magistrate, Almora, dated the 
20th of August 1925. 

Mr. S. B, Johari, for the Applicant. 

JUDGMENT,— This is an application 
for revision of an order discharging the 
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accused in a charge triable by the Sessions 
Court. An application in revision was made 
to the District Magistrate who rejected it. 
The history of the case is this. The Magis- 
trate who heard it after hearing witnesses 
under s. 202 originally came to the 
conclusion that the complaint was ground- 
less and dismissed it under s. 203, Or. 
P. C. On application being made to him 
the District Magistrate directed a further 
inquiry, The Deputy Magistrate then made 
a full inquiry and after examining witnesses 
at length and taking the statements of the 
accused again came to the conclusion that 
the charge was false. He accordingly dis- 
charged the accused. It is said that in 
doing so he was usurping the functions of 
the Sessions Judge, but even in the author- 
ity relied on by the applicant, namely. 
In re Bai Parvati (1) it is laid down that 
when a Committing Magistrate finds that 
the prosecution evidence is totally un- 
worthy of credit it is his duty to discharge 
the accused The ruling of this Court inGan- 
pat Lai V. Emperor (2) is to the same effect. 

A further complaint is made that all the 
evidence was not recorded. Only one 
witness has been mentioned, and it appears 
from the District Magistrate’s order that he 
was not re-examined. Where all the material 
evidence has been heard and disbe- 
lieved I am not prepared to set aside the 
order merely because there were one or 
two subsidiary witnesses who might have 
been called but whose evidence was not 
recorded. I find no reason to interfere and 
I dismiss the application. 

z. K, Application dismissed. 

(1) 8 Ind. Gas. 631, 35 B. 163; 12 Bom. L. R. 923; 11 
Or. L J. 692. 

(2) 81 Ind. Cas. 315; 46 A 537; 22 A. L J 411; 10 O. 
& A. L R. 551; 25 Or. L. J. 795, (1924) A. 1. R. (A ) 664; 
L. R. 5 A. 174 Or. 


LAHORE HIGH COURT. 

^Criminal Revision Petition No, 63 1 
OP 1925. 

July 20, 1925. 

[. Present;— Mr; Justice Abdul Raoof. 

. BHOLA— Accused— Petitioner 

versus 

E M PEROR— Respondent. 

Penal Code {Act XLV of 1860), 802, SOU, 323— 

Blow struck with heavy weayon-'Dxsa'ppea'tance of 
person struck-^OffencCi 


4Sl 

Accused struck liis brother’s widow with a heavy 
moosal, felled h^x to the ground, and then dragged 
her into the house after which no trace of her could 
be discovered’ 

held, that in the absence of definite evidence that 
the woman had died and that her death was due to 
the blow which the accused dealt her, the accused 
could not be convicted of an offence either under 
8. 302 or under s. 304 of the Penal Code and that at the 
im)st he was guilty of an offence under s 323 of the 
Penal Code, (p 452, coll J 

Petition, for revision of an order of the 
Sessions Judge, Karnal, dated the 26th 
March 1925, affirming that of the. Magistrate, 
First Class, Rohtak, dated the 16th March 
1925. 

Mr. Shamair Chand, for the Petitioner. 

Mr. Des Raj Saivhney, Public Prosecutor, 
for the Respondent. 

JUDGMENT. — The applicant, Bhola, 
was convicted by M. Abdul Aziz, Magistrate 
First Class, with s 30 powers, Rohtak, under 
s. 304-11 of the Indian Penal Code and 
sentenced to four years’ rigorous imprison- 
ment. Ilis appeal to the learned Sessions 
Judge of Karnal was dismissed and the 
sentence upheld. Hence this petition for 
revision to this Court. A learned Judge 
of this Court, while admitting the petition 
for revision to a hearing, directed notice 
to be issued calling upon the applicant to 
show cause why he should not be convicted 
under s. 302 of the Indian Penal Code and 
why the sentence should not be enhanced.' 

The case for the prosecution was that 
on or about the 2l3t of November 1924 the 
appellant struck his brother’s widow, Mu- 
sammat Lachmi, with a heavy moosal and 
that she fell down and was dragged into-, 
the house. After that no trace of her was 
found The occurrence was seen by Ramji 
Lai and Jug Lai prosecution witnesses 
who have given evidence in this case. In 
addition to their evidence there is also the 
evidence of a nine years old boy named 
Pirthi son of the deceased who has deposed 
that since that day his mother had not 
been traced and that his uncle had been 
telling him that she had gone to a village 
and would be returning soon. He has 
further deposed that on the evening of the 
day of occurrence he had seen his mother 
lying in the house and that she had not 
spoken to him when called. Balram Zaildav 
has deposed that a pit was discovered in 
the village from which foul smell had beea 
coming indicating that some corpse had 
been concealed therein. No dead body, 
however, was found. As the dead body 
of the woman was not found there was 


bHOLA V . EMPEROR, 



4^^ kADHbitI 

medical examination and so there is no 
evideace as to the nature of the injury 
caused by the blow given with the moosaL 
and further naturally there is no direct 
evidence that the woman had actually been 
killed or had died. The defence tried to 
make out that for certain reasons she had 
run away. The Magistrate has further 
relied on the circumstances that although 
the woman was the wife of Nagar, brother 
of the petitioner, no search appears to have 
been made for her. 

The question to be decided is whether 
the above evidence is sufficient to support 
the conviction under s. II of the Indian 
Penal Code. I am of opinion that the 
necessary facts to bring the case under the 
above section have not been established 
by the evidenci for the prosecution. At 
the most he can be convicted of causing 
simple hurt under s of the Indian 

Penal Code. No doubt the probability was 
tliat she had died in consequence of the 
injury received from the blow of the 
moosalf but in the absence of medical evi- 
dence it cannot be said that there is any 
proof of it, There is a good deal of room 
for conjecture and speculation, but conjec- 
ture is no proof. I am, therefore, con- 
strained to hold that the guilt of the 
accused under s. 302 II of the Indian Penal 
Code haa not been established. 

I, therefore, set aside the conviction and 
sentence under that section and in lieu of 
it convict him under a. 323 of the Indian 
Penal Code and sentence him to one year s 
rigorous imprisonment. 

Z. K. Order accordingly. 


ALLAHABAD HIGH COURT. 

Criminal Rbpbrencb No 417 of 1925. 

August 26, 1925. 

Present : — Mr. Justice Kanhaiya Lah 
KADHORI— Applicant 
versus 

EM PE RO R—Rbspondent. 

Criminal Procedure Code {Act V of 1808), ss. 13S to 
IJtfSy 202 — 17. P, Village Panehayat Act (VI of 1920)^ 
8. 72— Power to make local enquiry— Obstruction case 

Procedure, 

A ‘ is r »rr;petent under s. 72 of the 

TJ. P, ' Act to make a local en- 

quiry into an offence or charge covered by s. 202, 
gr, p. C. But in s case where the (^[aeetion to he 
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dstsrmined is whether any unlawful obstruction lias 
or has not been made over a public pathway or other 
public place, he should follow the procedure laid 
down by ss. 133 to U3, Or. P. 0., aud bass his decisioh 
on the evidence adduced and not act outside such 
evidence solely on the report of the panches or on 
their local investigation. 

Criminal reference made by the Sessions 
Judge, Mainpuri, dated the 22Qd May 1925. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT.“Alongaide a small 
public lane Kadhori has a house, and oppo- 
site that house stands the house of Mata 
Din. The house of Mata Din had a chahutra 
infront of it which he is said to have ex- 
tended. Kadhori has also built a shop, 
which, to his allegation, was 

built in the place of an old dhapper, and 
according to Mata Din on the land form- 
ing part of the lane or pathway. The effect 
of these two constructions, it is stated, was 
that the lane was considerably narrowed. 
The Trying Magistrate found that both 
these constructions were encroachments 
newly made on the land and directed both 
of them to be removed. The evidence 
produced by Kadhori to show that he had 
built the shop on the site of an old chapper 
appears to have been disbelieved. Certain 
panchcs were asked by the Magistrate to 
make a local investigation and their report 
was that the shop had been newly built 
on land which formed a part of the lane or 
public pathway. The Magistrate examined 
Tewari Sheocliaran Lai, the Sarpanch^ who 
is also an Honorary Magistrate, and acting 
on the report of the panches he directed the 
removal of both the constructions. 

The procedure adopted by the learned 
Magistrate was somewhat irregular. He 
had power under s. 72 of the U. P. Village 
Panchavat Act, VI of 1920, to make a local 
enquiry into an offence or charge covered 
by s. 202, Cr. P. 0., but in a case like the 
present he had to follow the procedure laid 
down by ss. 133 to 143 of the Code and de- 
termine on the evidence adduced whether 
any unlawful obstruction had been made 
over a public pathway or other public place. 
He could not have acted outside such evi- 
dence solely on the report of the panches 
or on their local investigation to determine 
whether any old chapper existed in the place 
where the shop had been built and, if not, 
how far the encroachment extended. Beyond 
verifying his report Tewari Sheocharan Lai 
does not say whether he had any personal 
knowledge about the matter. 
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The case is, therefore, sent back to the 
Trying Magistrate with a direction to en- 
quire afresh into the matter from the stage 
up to which the enquiry had last proceeded, 
and to determine how far the land or public 
pathway extended, and whether the en- 
croachments had been newly made thereon, 
BO as to obstruct the pathway and whether 
the public had suifered in consequence* 

N. M. Case sent back. 


CALCUTTA HIGH COURT. 

Criminal Appeal No. 4 14 of 1925. 

October 28, 1925. 

Present .’—Justice Sir N. R. Chatterjea, 
Kt., and Mr. Justice B. B. Qhoae. 

KERAMAT MANUAL and another— 
Accused— Appellants 
versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 1898), s 162 — 
Evidence Act (I of 1872), s. 165 — Statement made to 
Police, admissibility o f —J udge, power of, to question 
Investigating Officer — Jurif trials- Admissibility of 
evidence-- Duty of Judge. 

The power conferred upon a Judge under s 165 of 
the Evidence Act cannot be exercised for the purpose 
( f ini'* d ; 'i-'g evidence in contravention of the law. 

Under s. 1*62, Or. P. 0 , statements made to a Police 
Officer are prohibited from being used for any pur- 
pose save as provided in the section ; and there is no 
provision for allowing the Judge to use suf^h state- 
ments for confronting the witnesses with them. To 
use the statements for tliis purpose is to contravene 
the provisions of s. 162 of the Code, [ibid.] 

In introducing ' evidence in a trial by Jury the 
Judge must be very careful in order to avcid mis- 
c arriage of justice, (p 454, col 2 ] 

Criminal appeal against an order of the 
Sessions Judge, Rajshahi. 

Babus Dehendra Narain Bhattacharjee 
and Satindra Nath Mukherjee, for the 
Appellants. 

Mr. Khondkavy Deputy Legal Remem- 
brancer, for the Crown. 

JUDGMENT*— This case* came up 
once previously before this Court on which 
occasion the conviction of the appellants 
was set aside and the case sent back for 
re-trial on the ground of erroneous admission 
of inadmissible evidence. The Court gave 
also certain directions as regard the fram- 
ing of charges on the re trial. On this oc- 
casion also the appellants have been con- 
victed on the unanimous verdict of the Jury 
under s. 366 and 376, Indian Penal Code, and 

'i'Ser92'Inc[rCfti 439;’27 Or. L. J. 


Sentenced to ten years’ rigorous imprison- 
ment, each under each^section, the sentences 
to run concurrently. 

On behalf of the appellants it has been 
contended by their learned Vakil that the 
present trial has also been vitiated on 
account of the use made by the Sessions 
Judge of the statements made by witnesses 
to the Police Officer during the course of 
investigation under Ch. XIV, Cr. P. C., 
in contravention of s. 162 of the Code. The 
learned Judge was of opinion-that he was 
entitled to put question with regard to those 
statements in the exercise of the power 
conferred upon him by s. 1B5 of the Indian 
Evidence Act in the order to show that the 
witnesses had made contradictory statements 
to the Police Officer and before the Court. 
We have no doubt that the Judge was 
clearly wrong in making such use of the 
statements The power conferred on the 
Judge under s. 165, Evidence Act, cannot 
be exercised for the purpose of introducing 
evidence in contravention of the law. The 
last para, of s. 2 of the Evidence Act 
leaves the provisions of the Cr. P. 0 unaffect- 
ed. Under s. 162, Cr. P. C., statements 
made to a Police Officer are prohibited from 
being used for any purpose Save as provid- 
ed in the section; and there is no provision 
for ^il ihe Judge to u6e such state- 

ments for conironiing the witnesses wuth 
them. To use tbe statements for this pur- 
pose was to contravene the provisions of 
s. 162 of the Code. The learned Deputy 
Legal Itemernbraijcer is unable to support 
the proceduie adopted by the Sessions 
Judge. 

Tne use of which llie learned Vakil com- 
plains is primarily that of the statements 
made by Sukhlal (P. W. No. 13) to the Police 
Officer which was introduced with the 
evidence by a question put to the Sub- 
Inspector by the Judge, that on tbe night 
of the occurrence Joyhariaiid Kailash came 
to the wj^ness and informed him that Belat, 
Kpramat(lhe two appellants before us) and 
a few others had forceably taken away 
Adbars wife from Adhafs 6ari, whilehe 
stated in Court tliat on the night of the 
occurrence Kailash and Jaihari came to him 
and said that they suspected Belat and 
Keramat of having taken away the woman. 
It is contended that this has occasioned a 
failure of justice, for if the Jury thought that 
Sukhlal was a truthful witness in the ab- 
sence of this contradiction, the verdict might 
h^-ve beea ia favour of the accused. It is 
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wrged thit the verdict must, therefore, be set 
aside and the case sent hack for fresh 
trial. We are not prepared to accept this 
contention. Tlie statement was with regard 
to such an unimportant matter and had 
such a remote bearing on the question in 
issue, and the contradiction not being at all 
vital. We are unable to hold that the 
admission of the evidence could have affect- 
ed the verdict of the J ury in any way. 
Jaihari and Kailash were not eye witnesses 
to the occurrence. They only purported to 
state what they had heard from another 
witness Kadhapyari. Whether they stated 
that the accused had committed the act or 
that they had been suspected to have done 
that act on the night of the occurrence 
seems to have a very little bearing on the 
positive evidence given as to the occurrence 
itself. 

It is next urged that Sukhlal had given 
evidence that Binodini had immoral rela- 
tions with the appellant Belat and that if 
this witness had been believed the verdict 
would have been otherwise. We are unable 
to accept this contention also for assuming 
that Binodini was a woman of immoral 
character, there was no reason whatsoever 
for her leaving her home for the whole 
night and leaving a child five months old 
uncared for as there was nothing to prevent 
her from carrying on the intrigue in the 
manner as was suggested she used to do 
before the day of occurrence ; nor is there 
any reason why she should have been found 
next morning at a distance from the village 
attempting to find her way home, in the con- 
dition in which the witnesses depose to have 
seen her hair dishevelled, eyes blood-shot 
and her body and cloth all muddy. There is 
no doubt, therefore, that she did not leave 
her home with the object of keeping an 
assignation even assuming that Sukhlal’s 
evidence is true. But against this man’s 
evidence, which is merely hearsay, there is 
the evidence of a large number of co- 
villagers who swore that Binodini was of 
good character, and we have no doubt that 
the suggestion as to her bad character is 
unfounded. On the whole we are unable to 
hold that there has been any failure of 
justice on account of the erroneous proceed- 
ing of the Judge. In this view we are not 
disposed to reverse the verdict of the Jury. 

Before parting with this case, we must 
express our regret that the Sessions Judge 
has committed this lamentable error which 
ivas due to his not considering the recent 


amendments of the Code more carefully. 
This has caused us a great deal of trouble 
and much waste of time and might have 
caused further waste of public time and 
money and also harassment of witnesses if 
we had found i it necessary to reverse the 
verdict of the Jury and direct fresh re- trial. 
The course adopted by the Judge is all the 
more regrettable because there was ade- 
quate and proper evidence in support 
of the case for the prosecution and the 
contradiction as the statement sought to 
be introduced was of no practical value. 
In introducing evidence in a trial with the 
aid of a Jury the Judge must be very care- 
ful in order to avoid miscarriage of justice. 
With these observations we dismiss the 
appeal. 

z. K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 559 of 1925. 

November 6, 1925. 

Present: — Mr. Justice Sulaiman. 

BANWARI LAL — Accused— Applicant 
versus 

JHUNKA — Opposite Party, 

Criminal Procedure Code (Act V of 1898)^ ss. 1^39, 
176, 1,76-B— -Civil Procedure Code {Act V of 1908), s. 115 
— Order by Civil Court making or refusing to make 
complaint — Appeal -Revision, nature of, 

A petition for revision of an order passed by a su- 
perior Court under a 476-B, Cr. P. 0., on appeal 
from an order of a Civil Court making or refusing to 
make a complaint, must be dealt with under s. 1J5, C. 
P. 0 , and not under a. 430, Cr. P. C. [p. 456, colsi. 1 & 
2 *] 

Criminal revision from an order of the 
Sessions Judge, Saharanpur, dated the 
10th August 1925, 

Mr. Nehal Chand, for the Applicant. 

Dr. 2V. C. Vaish, for the Opposite Party. 

JUDGMENT.— This is an application 
in revision from an order passed on appeal 
directing the prosecution of the applicant 
under ss, 193 and 471 of the Indian Penal 
Code. The applicant filed a suit on the 
basis of a promissory- note alleged to have 
been executed by the defendant and also 
produced a receipt purporting to be of the 
same date. The defendant denied the 
genuineness of these documents and denied 
that he had ever borrowed any money from 
the plaintiff. The promissorj^-note and the 
receipt were sent to the Thumb .Impression 
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expert at the instanLca of the plaintiff, but 
the report received from the expert was 
that the impressions were too blurred to be 
decipherable. The plaintiff then stated 
before the Court that if the defendant 
took an oath on the Ganges water that he 
had not borrowed the money from the 
plaintiff he would agree to the suit being 
dismissed. The defendant agreed to take 
the oath. On the oath being taken by the 
defendant the Court without going into any 
further evidence dismissed the suit. Neither 
the plaintiff nor any witnesses on his behalf 
were examined. After the dismissal of 
the suit the defendant applied to the Trial 
Court for proceedings being taken against 
the plaintiff under s. 193 and s. 471 of the 
Indian Penal Code inasmuch as he had 
verified the plaint and filed documents 
which were said to be forged. The Trial 
Court declined to pass any such order. On 
appeal the learned Judge has reversed the 
•rder. 

As the case would be merely one of oath 
against oath without any conclusive docu- 
mentary evidence to prove that the pro- 
note and the receipt were forgeries £ might 
have inclined to interfere in revision on the 
criminal side if the application were, as 
it purports to be, under s. 439 of the Cr, 
P. 0. On the other hand if this is a pro- 
ceeding of a civil nature and my power of 
revision is confined to the provisions of 
8. 115 of the C. P. 0 , 1 would find it abso- 
lutely impossible to interfere, as there is 
neither any want of jurisdiction or any 
irregularity or illegality in the exercise of 
jurisdiction. 

I have, therefore, to consider whether a 
revision from an order passed under s. 476^B 
by the superior Court relates to a proceed- 
ing within the meaning of s. 439 of the Cr. 
P. C, 

Under the old Code a Pull Bench of this 
Court In the matter of the petition of Bhup 
Kunwar (1) overruling several previous 
cases held’ “where an order is passed under 
s. 476 by a Civil Court, the case does not 
fall under s. 4^9 of the Or. P. C., and the 
High Court has no power of interference in 
revision." 

After some years a Full Bench of the 
Calcutta High Court came round to the 
same opinion in the case of Har Prasad Das 
V, Emperor (2). There it was held that s. 

(1) 2«A.249; A. W.N. (190t) 15; 1 Cr L. J. 73. 

(2) 19 Ind. Gas. 197; 40 C. 477; 17 Or. 1^. J. 245; 
14 Or. L. J, 197; 17 0. W. N. 647. 


JHONTU. 

439 of the Or. P. 0., was rhappUcable tor ‘a 
case where a Civil or Revenue Court had 
passed an order under s. 476. 

The Pull Bench case had of course been 
followed by this Court till the Code was 
amended. The amended Code has made 
certain alterations in ss. 195, 476, 439 and 
537. 

A Criminal Revision No. 428 of 1924 came 
up before Mukerji, J., wlio considered tlie 
question to be of some importance and re- 
ferred it to a larger Bench. It appears that 
in the course of the argument he was inform- 
ed that the general opinion now held is that 
the earlier view of this ('Jourt required re- 
consideration. I am not aware of the ex- 
tent to which such opinion is held. The 
learned Judge suggested that the point 
required re-consideration in view of the fact 
that under s. 476-0 an appeal is now allow- 
ed. The Bench before which the case 
went up however did not decide this ques- 
tion. but dismissed the application on the 
merits. 

I have, therefore, to consider whether the 
amendment of the Cr. P. 0. has made the 
Full Bench ruling of this Court no longer 
a good law. 

Section 476 of the old Code as well as the 
corre.^poriding section of the new Code 
empowers any Civil, Criminal or Revenue 
Court to take steps mentioned therein. It 
follows that merely because a Court is tak- 
ing proceedings under s. 476 it cannot be 
supposed that that Court is necessarily a 
Criminal Court. A Civil Court exercising 
powers under s. 476 remains a Civil Court. 
Section 476 of the old Code did not provide 
for any appeal from an order passed by the 
first Court, but a. 476-0 provides an appeal 
from an order passed by any such Civil, 
Revenueor Criminal Court to a Court to which 
such former Court is subordinate within the 
meaning of s. 195 (3). Then the superior 
Court is defined in s. 195 (3) of the new Code 
as being a Court to which appeals ordinarily 
lie from the appealable decrees or sentences 
of such former Court or in the case of a 
Civil Court from whose decrees no appeal 
ordinarily lies, the principal Court having 
ordinary original civil jurisdiction. It 
follows, therefore, that the superior Court 
to which appeals ordinarily lie and which 
is empowered under s. 476 B to hear an 
appeal cannot necessarily be deemed to be 
a Criminal Court. It can continue to be a 
Civil (Jourt if it is in fact a Civil Court. 

3 , Section 435 of the Or. P. 0. empowers the 
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High Oo«rt to call for the record of any in- 
ferior Qriminai Court, hut it does not em- 
power the High Court to call for the record 
of any Civil dr Revenue Court. It cannot, 
therefore, be contended for a moment that 
the record of the superior Court under s. 
476-D can be called for by the High Court 
under s. 435. It must, however, be noted 
that 8. 439 is slightly wider in scope and 
covers cases where the record of proceeding 
has been called for by the High Court or 
which has been reported for orders or which 
otherwise comes to its knowledge. Even 
under tb© old Code some learned J udges 
interfered with an order passed under s. 
145 of the Code although under s. 435 (3) 
the record of that case could not be called 
for. It would seem that the High Court, 
therefore, may interfere in revision under 
s. 439 even if it has not been empowered to 
cal] for the record under a. 435. But the 
view taken by the Full Bench of this Court 
referred to above was that a. 435—439 must 
be read together and that the word “pro- 
ceeding” mentioned in s. 439 meant the 
same jinxiecding is mentioned in s. 435. 
It may l)e tjiai the word “proceeding” in 
s. 439 may mean the proceeding in any 
Criminal Court referred to in s. 435 or it 
may possibly mean any proceeding to 
which the Cc. P. 0, is applicable. If the 
laifer meaning were to be assumed per- 
baps the power of revision of the High 
Court inight be wider, but the Full Bench 
accepted the view that the word “proceed- 
ing” meant proceeding in any Criminal 
Court and not necessarily any proceeding 
referred to in the Or P. 0. I am bound to 
follow that view and ] see nothing in the 
amended Code which can alter the effect of 
that Fu]! Bench ruling. The mere fact that 
how an appeal is provided to a superior 
Court cannot make ‘that Court a Criminal 
Court nor can it make the ■, -i' be- 
fore that superior Cpurt one wliich can be 
interfered with under s. 439. 

tinker the old Qode there was one difd- 
• culty in the wa> of the view expressed by 
the Full Bench, namely, that s, 537-B. assum- 
ed^lhat a High Court could inferfere on 
appeal, or revision incases of an irregularity 
in proceedings taken under s. 195 or e. 476. 
The Full Bench, h-owever, took the view that 
that must refer to proceedings under 8. 47,6 
h^fore a Criminal Court. No such difficulty 
now arises before me. Sub- clause B of .s, 537 
has nliugctlier been deleted in the new 
8, 537, It is further to be noted, that even in 
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the old Code there was no mention of s. 476 
in the old s. 439 but there was a mention of 
8 . 1,95. In the corresponding section of the 
new Code even the mention of s. 193 bks 
now been omitted. It is farther clear that 
the substantial effect of an order under 
B. 47,6 is the filing of a complaint on behalf 
of the Court before a Magistrate. When an 
order is to be revised it would mean not 
only an order superseding the order of the 
lower Court but al&o an order directing the 
withdrawal of that complaint. Section 438* 
does not expressly empower the High Court 
to direct the withdrawal of a complaint which 
might have been filed by a subordinate 
Court. It is confined to tbe powers which 
are conferred on a Court of Appeal by 
ss. 423, 426, 427, 428 or 438. It, therefore, 
seems to me that the amendment of the 
Or. P. 0., has strengthened tbe view of the 
Full Bench rather than weakened it. lam 
accordingly of opinion that I have no power 
of interference on the criminal side. 

The learned Counsel for the applicant has 
urged before me that I should exercise the 
power of superintendence conferred on the 
High Court under s 107 of the Government 
of India Act. I doubt very much whether 
the word “superintendence” could have been 
intended to mean the same thing as revi- 
sion. I, however, consider it unnecessary to 
decide whether the word “superintendence” 
is used in an administrative sense or not. I 
do not think that this is a case in which an 
extraordinary power of the High Court, 
even if it wete vested in it, should be exer- 
cised. 

'Phe application is accordingly dismissed. 

z. K. Application dismissed. 


hlADRAS HIGH CQ,URT. 

CftiMlJjAb ApI’BAl 'No. 29,6 oi' 1985. 

September 1, 1925. 

Present : — Mt. iTuBticfe Devadoss a,nd 
Mr. J.ustice Waller, 

THOKALA 8E8HAMMA akd others 
—RB sroNnENts— A ppellants 
versvs 

YELLATURI VBNKAMMA— Petitioner 
— Respondent. 

Criminal Procedure Codi (Act V of 1808), ». 1^6 ■ 
Offeree conmittea ineowm of fuiicial ' proceeding • 
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ContplairU by Court after termination of proceedings, 
legality of— Delay, efect of— Complaint, when tc be 
made. 

The power^onferred upon a Court under s. 476 of 
the Or^ P. 0. to make a complaint to a Magistrate when 
any of the offences referred to in s. 195, els. {F and 
(c), appears to have been committed in or in relation 
to a judicial f^oceeding before it, is exercisable even 
after the termination of the proceeding in which the 
offence complained of is said to h^ve been committed, 
[p. 458, col. 2.] 

No hard and fast rule can be laid down as to 
within what time a :\ I'-'ain: ’ i be made imder 

s. 476. If a Court af!*'“ ih-* I'-i ' ' a considerable 

time makes a complaint uncler s. 476 such com- 
plaint is open to the objection that it was made after 
an undue delay. Each c^ase would depend upon its 
own circumstances, [ibid.] 

The effect of the changes made in the Cr. P 
0. by the introduction of ss 476-A and 476-B is no 
longer to make it necessary that a proceeding under 
B. 476 should be a part of, or so soon after the termi- 
nation of the judicial : ■ ■ s to make it a part 

of, the judicial proceeairig. [p. 45o, cols 1 2J 

Appeal against an order of the District 
Court, Kuriiool, in O. P. No. 49 of 1924, 
dated the 5th February 1925. 

Messrs. A. Venkatarayaliah and L. Ven- 
katanaraaimha, for the Petitioner. 

Messrs. A. C. Sampalk Aiyangar and P. C. 
Parthasarathy Aiyangar, for the Respond- 
ents. 

JUDGMENT. — This is an appeal under 
s. 478-B against the complaint of the Dis- 
trict Judge of Kumool made under s. 476 
of the Cr. P. C. Appellants Nos. 1 and 2 
propounded a Will of one Sami Reddi in 
answer to a suit brought by the plaintiff 
for the recovery of the properties of Sami 
Reddi who died on 15th Janviary 1922. 
The 3rd appellant is the writer and appel- 
lants Nos. 4 and 8 are the attestors of 
the Will. The Subordinate Judge came to 
the conclusion, after a full consideiation 
of the evidence, that the Will was a forgery. 
On appeal the District Judge agreed with 
the Subordinate Judge in his conclusion 
that the Will was a f<>rgejy. Tlie plaintiff’s 
widow applied to the District Judge to 
take action' under s. 476 of the Cr. P. 0. 
The learned Judge has laid a complaint 
before the Sub-Divisional First Class Magis- 
trate of Kurnool against the appellants 
for offences under ss. 467, 193 and 196 of 
the Indian Penal Code 

The first point rawed by Mr. Venkata- 
rayaliah is that the District Judge acted 
’Without jurisdicticn inlaying a complaint 
about 4 months after he cf the 

appeal, He reiies upon the Full IkjiA'h de^ 


cisions in Rahimadiilla Sahib v. Emperor 
(Ij and Aiyakanna Pillai v. Empzror {2) 
and contends that the order of the District 
Judge should form part of the judicial 
proceeding in which the offence or offences 
are said to have been committed. The 
District Judge disposed of the appeal on 
3Uth September 1921. The plaintiff’s widow 
moved the District Court on 8th November 
1924 for action under 8.476. The District 
Judge passed the order appealed against, 
on 5th February 1925. The ' decisions in 
Rahimadulla Sahib v. Emperor (1) and 
Aiyakannu Pillai v. Emperor (2) and the 
decisions following them have no applica- 
tion to a complaint under s. 476 of the 
present Cr. P. C. Those decisions were 
passed under the old Cr. P. C. nf 1898. 
The present s 476 empowers a Civil, Cri- 
minal or Revenue Court, if it considers 
expedient in the interests of justice that 
an enquiry should be made into any offence 
referred to in s. 195 els. (6) and (c) which 
appears to have been committed in or in 
relation to a proceeding in that Court, to 
hold such preliminary enquiry, if any, as 
it thinks necessary, record a finding to that 
effect and make a complaint thereof in 
writing Section 476, therefore, contem- 
plates only a complaiut and not an order 
fur proceedings against any person who, it 
thinks, has committed an offence. The 
wording of s. 476 of the old Code was 
different from the wording of the present 
B. 475. Section 476 of the old Code was as 
follows : — 

“When any Civil, Criminal or Revenue 
Court is of opinion that there is ground 
for inquiring into any offence referred to 
in B 195, and committed before it or brought 
under its notice in the course of a judicial 
proceeding, such Court, after making any 
preliminary enquiry that may be necessary, 
may send the case for inquiry or trial to 
the nearest Magistrate of the First Class.” 
Under the present Cr. P. C., it is not only 
the Court in which the offence was com- 
mitted, but also the Court whicb hears an 
appeal from that Court, is entitled to pro- 
ceed under s. 476 and the present section 
contemplates a party moving the Court by 
an application to take action under s. 476 
In Rahimadulla Sahib v. Emperor (1) the 

(1) 31 M. 140; 17 M. L. J. 584; 3 M. L. T. 79; 7 Cr. 
L. J. 54. 

(2) 1 Ind. Oas. 597; 32 M. 49; 19 M. L. J. 42; 4 U, 
h. T. 404 ; 9 Or. b. J. 41. 
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learned Chief Justice observes at page 
144 ^ 

“I think there is considerable force in 
the observation of the Chief Justice that if 
months after the trial the Court may act 
under s. 476 it is difficult to appreciate 
the necessity of s. 195. As regards the 
general policy of the law, I agree with the 
view expressed by Geidt, J. ‘I do not 
think’ — the learned Judge observes : — ‘that 
it was ever intended that when the proceed- 
ings had terminated and passed beyond the 
ken of the Court, the attention of the Court 
should be subsequently redrawn by some 
private person to the fact that in those pro- 
ceedings there had been committed some 
offence in contempt of the Court’s authority 
or against public justice which deserved 
punishment. The commission of the offence 
and the desirability of a prosecution should 
be so patent as to move the Court at the 
time to take action without the stimulus 
of an application by some interested person.” 

The two reasons given by the learned 
Chief Justice are absent now. Under s. 195 
of the old Code, sanction was granted 
to a party for prosecution, but the present 
8. 195 has done away with the sanction. 
The second reason that the Court should 
act suo motu without the stimulus of an 
application cannot apply to the present 
section, for it does contemplate an applica- 
tion being made by a party for initiation 
of proceedings. The words, “Whether on 
application made to it in this behalf or 
otherwise” have been introduced into the 
present section. In Aiyakannu Pillai v. 
Emperor (2) Sankaran Nair, J., holds that 
a proceeding under s. 476 does specifically 
authorise a Court proceeding under that 
section to make a complaint in writing 
signed by the Presiding Officer of the Court 
to a Magistrate of the First Class. Another 
reason assigned by Sankaran Nair, J.. is 
that there is no appeal against an order 
under 8. 476. The present s. 476-B does 
provide an appeal both against a complaint 
made under s. 476 as well as against an 
order refusing to lay a complaint before a 
Magistrate. It is clear from the wording 
of the present s. 476 that all the arguments 
which weighed with the learned Judges 
who decided Rahimadulla Sahib v. Emperor 
(1) and Aiyakannu Pillai v. Emperor (2) 
for coming to the conclusion that the pro- 
ceeding under s. 476 should be a part of 
the judicial proceeding before it or at least 
♦Page of 31 M.— 
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so soon after the termination of the judg- 
ment proceeding as to make the order under 
8. 476 a part of the judicial proceeding, are 
met by the changes made in the said section 
and by the enactment of two new sections 
476'A and 476-B. It is unnecessary to con- 
sider the other cases on the point, as we 
hold that the changes made in the Code 
have met the arguments advanced by the 
learned Judges for coming to the conclu- 
sion that the Court acted without jurisdic- 
tion, if it passed an order under s. 476 some 
time after the termination of the proceed- 
ings in which the offence complained of 
was said to have bssn committed. The 
case in Maung Shwe Pliwe v. Ma Me 
Hmoke (3) does not help the appellant. 
No doubt, if the Court after the lapse of 
considerable time makes a complaint under 
8. 476, such complaint is open to the ob- 
jection that it was made after an undue 
delay. Each case would depend upon its 
circumstances. No hard and fast rule can 
be laid down as to within what time, a com- 
plaint should be made under s. 476. If a 
Court disposes of a case on the last work- 
ing day of a term and initiates proceedings 
under s. 476 on the first day of the re-open- 
ing of the Court after the long vacation, 
can it be said that the Court acts with 
undue delay. In this case the application 
was made within 40 days of the delivei^y 
of the judgment in the appeal. A similar 
application was made to the' Subordinate 
Judge of Kurnool and as the appeal was 
then pending, he dismissed the application 
with the remark “that the petitioner, if ad- 
vised, may renew his application after the 
litigation ends”. The application was re- 
newed before the District Judge after the 
disposal oT the appeal and the District 
Judge gave notice to the counter petitioner 
and laid a complaint on 5th February, 
1925. It cannot be said that, in the circum- 
stances, there has been undue delay in 
instituting proceedings under », 476. 

The next contention of Mr. Venkatara- 
j^aliah is that there should be a finding 
that the appellants are guilty of an offence. 
The District Judge in his order dated 5th 
February 1925, has recorded a finding th\t 
the Will is a forgery and it is unnecessary 
that all the reasons given in the judgment 
should be repeated in an order in which he 
comes to the conclusion that a complaint 
should be laid beforea First Class Magistrate. 

(3) 85 Ind. Caa. 244, 3 R. 48; 3 Bur. L. J. 344; 
(1925) A, I. R. (R.) 195; 26 Qr. L. J. 509. ' i 
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It is next argued that there should be a 
reasonable probability of the prosecution 
ending in a conviction and reliance is placed 
Vipon MuTiuswamy Mudaliar v. Rajaratnam 
Pillai (4) and the cases referred to therein. 
In the case of a sanction under the old s. 195 
it was the duty of the Court to see that there 
was a reasonable probability of the prose- 
cution ending in a conviction and to dis- 
courage frivolous and vexatious applications 
for sanction. In order to prevent a person 
who gets the sanction from misusing it, 
the Court had to take care to see that 
sanction was granted to proper persons. 
Such considerations do not apply to a com- 
plaint made by the Court, but the Court 
acting under s. 476 should not act capri- 
ciously or without proper grounds. Sec- 
tion 476-B by which an appeal is provided 
is a sufficient safeguard against frivolous 
complaints being made. Here, in this case, 
the District Court has preferred a com- 
plaint after due consideration of the evi- 
dence and after recording a finding that the 
Will propounded by appellants Nos. 1 and 
2 was a forgery. When two Courts have 
given a concurrent finding that a Will is a 
forgery, it cannot be said that the Court 
has not acted with due care and caution and 
without considering whether there is a pro- 
bability of the prosecution ending in a 
conviction. As the appellants are to be 
tried, for the offences with which they are 
charged, any strong expression of opinion 
by this Court on the merits of the case 
might prejudice them in their own trial. 
The concurrent finding of two Courts that 
the Will is a forgery is sufficient guarantee 
for the view that this is a fit case to be 
enquired into by a Magistrate. 

The appeal is dismissed. 

V. N. V. Appeal dismissed, 

(4) 72 Ind. Caa. 340; 44 M. L. J. 774 at p. 778; 16 
L. W. 505; (1923) A. I. R. (M.) 136; 45 M. 928; 24 Cr. 
L.J. 340. 


LAHORE HIGH COURT. 

CnmiNAL Appeal No. 774 op 1925. 
October 24, 1925. 

Present : — Sir Shadi Lai, Kt., Chief 
Justice, and Mr. Justice Campbell. 
MADxVT KHAN and another— Convicts— 
Appellants 

EMPEROR A D:;\r. 

Penal Code (Act ’ XLV :/ sa -'.C X'f 'i— -Death 
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caused in pre-arranged fight-^Mwrde^Private 
defence^ right of. 

Where membera of two rival factions armed with 
deadly weapons take part in a pre-arranged tight, and 
deaths are caused on either side, no question of the 
exercise of the right uf private defence arises, and 
all those who take part in the fight are guilty of the 
offence of murder, [p. 4C0, col. 1.] 

Appeal from an order of the Sessions 
Judge, Attock at Campbellpore, dated 24th 
July 1925. 

Sir Mohammad Shafi, Kt., and Mr. Abd^il 
Azis, for the Appellants. 

Mr. Dalip Singh, Government Advocate, 
for the Respondent. 

JUDGMENT. 

Shadi Lai, C. J.— -On the afternoon of 
the 21st April 1925, a fight took place out- 
side the village of Dhok Baz Gul in the 
Attock District between the members of 
two rival factions known respectively as 
Ashrafs party and Madat's purty. The 
learned Sessions Judge finds, and his find- 
ing has not been seriously contested before 
us, that three men on each side participat- 
ed in the fight. Taj Muhammad and Nur 
Muhammad, sons of Ashraf, and Nur Khan, 
his brother-in-law, were the members of 
Ashraf’s faction who participated in this 
affair while on the opposite side the com- 
batants were Madat and his two brothers, 
Paqir and Ghazan. 

It is beyond dispute that all the six 
persons mentioned above were wounded, 
and that two of them, namely, Ghazan and 
Nur Muhammad succumbed to their in- 
juries. Taj Muhammad and Nur Khan 
have been found guilty of the murder of 
Ghazan, and their adversaries Madat and 
Faqir have been convicted of the murder of 
Nur Muhammad, and the convicts have all 
been sentenced to suffer the penalty of 
death. 

Now, the medical evidence makes it 
perfectly clear that two men on each side 
received hullet wounds, and that the com- 
batants belonging to each of the rival par- 
ties received also wounds inflicted with 
spears and knives. There can, therefore, 
be little doubt that the members of each 
party were armed with a pistol, a spear and 
a knife; and I cannot accept the contention 
that neither Madat nor his companions 
attacked their adversaries with a pistol. It 
must he remembered that not only the de- 
ceased Nur Muhammad, but also his brother 
Taj Muhammad, received bullet wounds, 
and it is most Unlikely that these wounds 
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were the i*eeult of misjudged firing by 
their own relative Nur Khan. 

Two rival versione have been put for- 
ward before the Court, and each party 
have tried to minimize their own part in 
the transaction. These versions are set 
out in the judgment of the learned Sessions 
Judge, and after examining the arguments 
advanced by the learned Counsel, on both 
sides I have no hesitation in endorsing the 
conclusion of the learned Judge that the 
evidence produced in support of the rival 
stories is wholly unreliable and that both 
parties have suppressed important facts 
concerning the transaction. 

It is cominon ground that a bitter enmity 
extending oyer nearly 12 years existed be- 
tween the two families, and there is evi- 
dence to the effect that only a day or two 
before the incident in question shots were 
fired by one or more members of each party 
at their adversaries. Now, the witness 
Inayat deposes that on the morning of the 
2lat April he went to Ashraf to seek the 
latter's assistance in reaping his harvest, 
but that Ashraf expressed his inability to 
accede to the request because he had made 
an appointment to fight Madat. That the 
fight was a pre-arranged affair receives 
support, not only from the circumstances 
that the number of the combatants on each 
side was exactly the same, but also from 
the fact that they were armed with exactly 
similar weapons, namely, a pistol, a spear 
and a knife on each side. In view of this 
important circumstantial evidence cor- 
roborating the testimony of Inayat it is 
futile to contend that the learned Sessions 
Judge has invented a theory which is not 
supported by any evidence on the record. 
Indeed, the story of a pre-arranged fight 
between the two factions is the only rational 
version which is compatible with all the 
known circumstances of the case and satis- 
factorily accounts for the injuries sustained 
by the combatants. 

No question of self-defence arises in a 
case of this character, and the prisoners, 
upon whom the onus rested, have failed to 
show that they were entitled to exercise 
the right of private defence. The convicts 
are clearly guilty of an offence under s. 
302, Indian Penal Code, and there is no ad- 
equate ground which would justify inter- 
ference with the discretion of the Trial 
J'ulge in thd mattei; of the punishment 
imposed by him. Confirming, therefore, 


the sentences of death I dismiss both this 
appeals. 

Campbelly J. — I agree that the appeals 
are dismissed and the sentences of death 
confirmed. 

z, K. Appeals dismissed. 


ALLAHABAD HIGH COURT. 

Ckiminal Rbpbrencb No, 686 of 1925. 

November 12, 1925. 

Present: — Mr. Justice Kanhaiya Lai. 

BAHADURA oe BAHADRE— Applicant 
versus 

EMPEROR— Oppoiitb Party. 

Penal Code (Act XLV of 1860), s. I7S — Criminal 
Procedure Code (Act V of 1898), e. 160— Notice to 
attend enquiry, refusal to accept — Intentionally pre- 
venting service — Offence. 

Refusal to accept a notice issued by a Police Officer 
under s. 160, Or. P. 0., requiring attendance at an 
enquiry does not amount to an offence under s. 173 
of the Penal Code. 

Criminal reference made by the Sessions 
Judge, Meerut, dated the 12th October 
1925. 

REFERRING ORDER, -This is an 
application against the order of a Magis- 
trate convicting the applicant Bahadura of 
an offence under s 173 of the Indian Penal 
Code, and sentencing him to pay a fine of 
Rs. 5 or in default to undergo one week’s 
simple imprisonment. The learned Magis- 
trate has held that the applicant refused 
to receive a safina or to sign it in token of 
service. There is no dispute as to the fact. 
It is urged on behalf of the applicant that 
refusal to receive a safina docs not consti- 
tute an offence under s. 173 of the Indian 
Penal Code. This is borne out by the 
commentaries and the Government Pleader 
has nothing to urge against the applica- 
tion. In these cirumstances I hold that 
the conviction of the applicant was illegal. 
The record will be submitted to theHon’ble 
High Court for orders. 

JUDGMENT.— A notice was issued by 
a Police OflBcer under s. 160 of the Or. P. C. 
requiring the petitioner, Bahadura, to 
attend the enquiry. He is said to have re- 
fused to take the notice. He has been tried 
and convicted of an offence under s. 173 of 
the Indian Penal Code. This does not, 
however, amount to an offence of intention- 
ally preventing service Sahdeo Rai v. 
Emperor (1). 

(1) 46 Ind. Cas. 521; 40 A. 677; 16 A. U 3- 453; J9 
Or. L. J, 716, 
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The conviction and sentence are, there- 
fore, set aside. The fine, if paid, will be 
refunded , 

z. K. Conviction set aside. 


LAHORE HIGH COURT. 

Criminal Appeal No. 643 of 1925. 

October 3, 1925. 

Present:-— i/Lr. Justice Zafar Ali. 

TBJA SINGH — Acgosbd — Appellant 
versus 

E MPEROR— Respondent. 

Evidei,ce Act {I of 187 S), s. 133 — Approver^ state- 
ment of, value of —Confession brought about by pressure 
of relatives. 

It is not safe to place any reliance upon the testi- 
mony of an approver -who was prevailed upon by his 
relatives, who were members of a faction hostile to 
the accused, to make a confession and turn King’s 
evidence. 

Appeal from an order of the Sessions 
Judge, Lyallpur, dated the 9th April 1925. 

Mr. M. L. Puri^ for the Appellant. 

Diwan Ram Lai, Assistant Legal Re- 
membrancer, for the Respondent. 

JUDGMENT*— The appellant Teja 
Singh, a young man of 25 years, has been 
convicted by the Sessions Judge, Lyallpur, 
of an attempt to cause grievous hurt by 
means of a bomb, inasmuch as he, in com- 
pany with another youth, namely, Sewa 
Sing-h who turned Kings evidence, ex- 
ploded a bomb at midnight in the door of 
the baithak wherein the complainant lay 
asleep. The^o-called bomb, it was fpund, 
contained no explosives but country gun- 
powder of an inferior quality. The evi- 
dence on which the conviction is based 
appears to* be highly improbable and un- 
worthy of credit. Kishen Singh according 
to the finding of the learned Sessions Judge 
is a scoundrel of the first water. He had 
admittedly a liaison with the mother of 
the appellant ever since the latter was a 
minor but now that he was major he natu- 
rally resented his illicit connection with 
her. Therefore, Kishen Sing]i\s propensity 
to devise a plan to put Teja Siiigli out of 
his way should not have beeil lost sight of. 

Now, his story was that on the night be- 
tween the 15th and 16th October 1924 he 
was roused from sleep by the bursting of a 
b<»nb in the door of his baithak which was 
open. It is, however, unlikely in the first 
place that he should have gone to bed leav- 
ing the tloer open. Secondly, eren if the 
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whole thing was not a concoction, it is not 
likely that the perpetrators of the out- 
rage were still within sight and could be 
identified when he came out from his 
baithak. However this may be, the Police 
Officer who made the investigation came 
to the conclusion that Kishen Singh was 
guilty of fabrication and took him into 
custody. He had been in the lock-up for 
10 or 12 days when his friend Jagat Singh 
a retired Risaldar intervened on his behalf 
with the Superintendent of Police and the 
latter deputed another Police Officer, name- 
ly, Anup Singh Inspector, to investigate the 
case. The tables were turned as soon as 
the latter arrived at the spot. Jagat Singh 
according to his own showing^was not a 
disinterested person, lie admits that there 
are two factions in the village and that 
Kishen Singh is a partisan of his. He had 
once before, too, intervened with the Sup- 
erintendent of Police on his behalf when 
he was under arrest for theft and later on 
he appeared as a witness in his defence. 
Teja Singh appellant belongs to the opposite 
faction. There is admittedly strong party 
feeling between the two factions so much so 
that Jagat Singh and his few adherents are 
boycotted by the rest of the villagers who 
constitute the other faction. Kartar Singh, 
father of Sewa Singh approver, is also a 
partisan of Jagat Singh but he was not in 
the village at the time of the occurrence 
and during his absence Sewa Singh had 
begun to associate with Teja Singh appel- 
lant. Kartar Singh came back probably 
on hearing of the case and was present 
when Anup Singh Inspector arrived. It 
appears that Jagat Singh and Kartar Singh 
put their heads together and prevailed 
upon Sewa Singh to make a confession and 
turn Kinir’- (u On the very day on 

which ll.v' r arrived Sewa Singh 

appeared before him and confessed. As 
there was no other evideiice available the 
Police Inspector fell in with the scheme of 
Jagat Singh. 

Having regard to the circumstances under 
which Sewa Singh turned approver it is 
not safe to place any reliance on his testi- 
mony. Similarly. Jagat Singh has shown 
himself to be quite unworthy of credit. 

I, therefore, accept the appeal, set aside 
the conviction and sentence and direct that 
the appellant be released forthwith. 

z. K. Appeal accepted, 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

Ckiuinal Revisional Application 
No. 175/4 OF 1925. 

September 24, 1925. 

Present: — Mr. Kennedy, J. C., and 
Mr. Tyabji, A. J. C. 
CHANDIRAM and OTdSKS— A ccused 
versus 

EMPEROR— Opposite Party. 

Penal Code (Act XLV of I860), s H20B — Conspiracy, 
iny^'cdienis of~-Overt act, value of. 

The ingredients of the offence of conspiracy are:— 

(1) That there should be an agreement between the 
persons who are alleged to conspire; and 

(2) that the agreement should be* — 

(i) for doing of an illegal act, or 

( I i) for doing by illegal means an act which may 
not itself be illegal [[p. 462, co 1. IJ 
Conspiracy is a substantive offence and has nothing 
to do with abetment. Although an overt act may be 
specilied in the charge yet this is not (except when 
the end of the conspiracy is not to commit an offence) 
necessary. The overt act or acts is or are introduced 
not as jiartially constituting an offence but as giving 
information and example as to what the conspiracy 
was The offence is conspiracy. Nor is there any 
limit to the number of overt acta which can be given 
in the charge, [p. 462, cols. 4 & 2.] 

It is not necessary that each epnapirator should be 
aware of all the acts done by each of the conspirators 
in the course of the conspiracy, [p 462, col 2.] 

It is, however, necessary that there should bo one 
conspiracy and not a series of conspiracies and crimi- 
nal acts unconnected by unity of intention, [ibid.] 

Reference made by the District Magis- 
trate, Larkana, dated 21st August 1925. 

Mr. C. M. Loho, Acting Public Prosecutor 
for Sind, for the Crown, 

Mr. Partabrai D. Punwani, for the Accus- 
ed. 

JUDGMENT. — We think there has 
been some confusion in the Courts below 
as to the law of conspiracy 
The ingredients of the offence of con- 
spiracy are 

(1) That there should be an agreement 
between the persons who are alleged to con- 
spire ; and 

(2) that the agreement should he:— 

(i) for doing of an illegal act, or 

(ii) for doing by illegal means an act 

which may not itself be illegal. 

It must be remembered that conspiracy 
is a substantive offence and has nothing to 
do with abetment. It is to be remembered 
also that though an overt act may be 
specified in the charge yet this is not 
(except when the end of the conspiracy is 
not to commit an offence) necessary. In any 
case the overt act or acts is or are introduc- 
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ed not as partially constituting the offence 
but as giving information and example aS 
to what the conspiracy was. Nor is 
there any limit to the number of overt 
acts which can be given in the charge. 
The accused is not charged with com- 
mitting them but with committing the 
offence of conspiracy in the course of 
which these events took place. It is 
thus clear that it may be specified in a 
charge that a certain act has been com- 
mitted which could not possibly be com- 
mitted by one of the alleged conspirators 
nevertheless such conspirator may be guilty 
of that conspiracy in the course of which 
such act was committed. Thus Lady Roch- 
ford might well have been charged with con- 
spiracy to commit high treason in con- 
nection with the seduction of Anne Boleyn. 

Again it is not .by any means necessary 
that each conspirator should be aware of all 
the acts done by each of the conspirators 
in the course of the conspiracy. This 
necessarily follows from what has been said 
above. Ilis offence is the conspiracy. The 
acts done by any of the conspirators in 
furtherance of the purpose of the conspiracy 
are merely indication of what the object of 
the conspiracy was. 

What is necessary, however, is that there 
should be one conspiracy and not a series 
of conspiracies and criminal acts uncon- 
nected by unity of intention. It is quite 
possible that the same gang may commit 
conspiracy after conspiracy, all of the same 
nature yet actually unrelated. Again it is 
quite possible that there may be a band 
of conspirators working for a common cri- 
minal end and that for the purpose of that 
conspiracy they may find it necessary to 
procure the doing of unlawful acts by 
persons who are not members of the con- 
spiracy. In that case, if the persons so 
seduced into unlawful acts are not aware 
of the conspiracy, the fact that they do 
unlawful acts does not make them members, 
Thus let it be supposed that a gang of men 
conspire to murder some one and to that 
end borrow a gun from a license-holder, 
who thus commits the offence of parting 
with his gun contrary to his license, but 
who imagines that the conspirators have 
borrowed the gun for shikar, that will 
not make the license-holder a conspirator. 

In the present case it is necessary to find 
whether there was a conspiracy to defraud 
the Railway Company by a continual series 
of frauds all forming one fraud and nQ| 
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being isolated acts. If that be the case it 
can be judged whether the accused were 
guilty of that conspiracy or whether they 
or any of them were so committing isolated 
crimes not knowing that such crimes form- 
ed part of the greater design. In the first 
case, it would not matter in the slightest 
whether some of the persons were to com- 
mit offences, e.g., criminal breach of trust 
which others could not by the nature of 
things commit. It might quite well be the 
case.i Lokumal was to go on making false 
applications for concession tickets and 
Chandirarn to go on making false entries 
and taking the Company’s money and yet 
they might both be members of a per- 
manent conspiracy for defrauding the Kaih 
way. 

In that case it does not matter whether 
there is evidence tending to show that 
certain offences were committed by other 
persons unknown to some one or other of the 
conspirators. That evidence would be per- 
fectly relevent against all as tending to 
show the nature of the conspiracy and the 
method adopted for carrying out the objects 
of the conspiracy. 

If, however, it proved that there was no 
conspiracy, but merely an unrelated series 
of crimes, unrelated, that is, by any common 
end, then none of the alleged conspirators 
would be guilty of the offence charged. In 
that case either the isolated offences would 
be such that if proved they could form the 
basis of a conviction in accordance with 
8. 237, Cr. P. C., in which case the guilty 
persons could be so convicted. Or on the 
other hand, the isolated offences might be 
of a kind which could not be so dealt with 
in which case an acquittal of the offence of 
conspiracy would be no bar to further pro- 
ceedings on the true charge. 

It would seem then that in the present 
case the accused are entitled to a decision. 
If they are conspirators they can be con- 
victed, if they are not conspirators they can 
be acquitted of that charge. If not con- 
spirators but liable to conviction under 
s. 237 for the individual offences specified, 
they can be convicted. If not, they can be 
, acquitted. In either case, there seems no 
necessity on the part of the Sessions Judge 
to remand the case. He should decide it 
himself in the light of the above remarks. 
We, therefore, set aside his order of. re- 
mand. 

F. B. A. 


ALLAHABAD HIGH COURT, 

Crimikal Revision No. 452 of 1925. 

November 4, 1925. 

Present: — Mr, Justice Sulaiman. 

CHHIDDA AND OTHERS— AcUCJSttD - 
Applicants 

'VCr'TSXiS 

EMPIMIOR—Opposite Party. 

Venal Code (Act XLV of hSOO), ss IJ,7, ihd, 
lUUawfnl assembly- Injuries inflicted by members - 
Rioting — Hurt —Convictions for separate offences^ 
legality of 

8et;tu)n 141) (^f the Ponul Code cieat^s no substan- 
tive offenec in itself. It is merely declaratory of the 
law and makes a person who hns been a member of 
an unlawful assembly liable for the offences com- 
mitted by any other member of it. Hut s 147 of the 
Code (u'eates a sidostantive offence in itself and makes 
a ])erson guilty of the offence of rioting as distinct 
fioiii actually causing any injury or hurt. 8imilarly 
8. .*523 of the Code creates a distinct offence in itself 
Where, tlieiefoie, moie injurit's than one are caused 
by the memberwS of an unlawful assembly they can be 
convicted of offences both undet s 147 and under 
8 323, read with s 149 of tlie I’enal Code. In such a 
case, as soon as the first inpiry is caused to any 
person, force is usihI and the offence of rioting is 
complete. Siihseciuent injuries though inflicted in 
jiairsuancp of tlie same common oViject 'wtaild be dis* 
tinct injuries justifying a conviction under s. 323 
Lp. 464, col. 2 ] 

Criminal revision from an order of the 
Sessions Judge, Muttra, dated the 22nd 
July 1925. 

Mr. S, C, Das, for the Applicants. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT. —This is a criminal re- 
vision from convictions of the applicants 
under s. 147 and s. 323 read with s, 149 of 
the Indian Penal Code and sentences or 
imprisonment and fines. The learned Ses- 
sions Judge on appeal has reduced thesen- 
tence so as tomakethesentences or imprison- 
ment under the two sections concurrent. 

It appears that the complainant Sri Ram 
who had obtained a decree against Tarsia 
and his son Loka applied for attachment of 
the property of his judgment-debtors, and in 
the company of a Commissioner, appointed 
by the Oturt went to the village to get the 
attachment effected. Naubat. one of the 
applicants, first tried to prevent the attach- 
ment on the ground that the cattle sought 
to be attached did not belong to the judg- 
ment-debtors but were his own property. 
The Commissioner, however, warned him 
that if he interfered he might come to 
grief. After some consultation Naubat did 
not prevent the Commissioner from attach- 
ing the cattle. But as soon as the attach- 
ment had been made and before the Com- 
missioner left the place the accused Naubat 
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along with the other accdsed persons came 
out armed with lathis and raided the com- 
plainant Sri Ram, The complainant ran 
to the Commissioner who was only at a 
distance of some 10 yards from the house 
of the accused and requested him to pro- 
tect him. The Commissioner, seeing the 
attitude of the accused, felt himself help- 
less to intervene at that stage. The assail- 
ants pursued the complainant Sri Ram 
for some distance, overtook him, attacked 
him and his brother Behari, and felled 
them down on the ground. Sri Ram receiv- 
ed simple hurts with lathis. Both the 
Courts have accepted this story of the pro- 
secution and have rejected the defence 
story, that the injuries were caused in 
self-defence. According to the medical evi- 
dence a large number of injuries were caused 
to the complainant and his brother though 
all of them were simple in their nature. 

The main contention on behalf of the 
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that the accused persons had besides tak- 
ing part in the unlawful assembly commit- 
ted individual acts of violence with their 
own hands. But the question was con- 
sidered by a Divisional Bench of this Court 
in the case of Queen-Empress v. Bisheshar 
(4) and Edge, 0. J., came to the conclusion 
that separate convictions under ss. 147 and 
323 read with s. 149 were not illegal and 
that all that was necessary was to make 
sure that the provisions of s. 71 of the 
Indian Penal Code were not contravened. 
A similar view has been expressed recently 
by a single Judge of this Court in the case 
of Dharamdeo Singh v. Emperor (5). 

There can be no doubt that s. 149 creates 
no substantive offence in itself. It is mere- 
ly declaratory of the law and makes a per- 
son who has been a member of an unlawful 
assembly liable for the offences tjommitted 
by any other member of it. But s. 147 is a 
substantive offence in itself and makes a 


applicants is that their convictions under 
two separate sections of the Penal Code 
are illegal. The contention is that inas- 
much as the act of rioting and of causing 
injuries to Sri Ram and his party was a 
part and parcel of one and the same event 
there should not be separate and distinct 
convictions and sentences. The learned 
Vakil for the applicants relied on the cases 
of the Lahore, the Calcutta and the Madras 
High Courts in support of his contention, 
but later on had to concede that some 
cases of this Court are against him. It is 
unnecessary for me to refer to the various 
cases of the other High Courts and point 
out the differencesbf ' opinion. But I may 
note that a Full Bench of the Bombay High 
Court has taken a different view and held 
that separate convictions under ss, 147 and 
323 are not illegal, [rfdcjthe case of Queen- 
Empress V. Bana Punja (1).] 

It is true that in the case of Empress v. 
Bam Partah (2) Straight, J., expressed the 
view that a member of an unlawful assemb- 
ly, some members of which have caused 
grievous hurt, cannot lawfully be punished 
for the offence of rioting as well as for the 
offence of causing grievous hurt. This 
case was distinguished in the Full Bench 
case of Que( n-Emprw v. Ram Sarup {3), 
The latter case, however, is not directly in 
point becau&e it was found there as a fact 


(1) 17 B. 260; 9 Ind.Dec. (N. e.) 170. 

(2) 6 A. 1«1; A. W. N. (1883) 241; 


3 Ind. Dec. (n. s.) 



7 A. 757; A. W* N. (1885) 196; 4 Ind. Deo. (w. s.) 
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person guilty of the offence of rioting as 
distinct from actually causing any injury 
or hurt. Similarly s. 323 is ‘ a distinct 
offence in itself. It would, therefore, seem 
obvious that there is nothing illegal in- 
convicting a person of offences under both 
these sections. Some of the High Courts 
which have taken a contrary view have pro- 
ceeded on the ground that so long as the 
hurt is not actually caused the offence of 
rioting does not come into existence. 
That argument may have some force in 
cases where only one hurt has been inflict- 
ed; but where several injuries have been 
caused and particularly on several indivi- 
duals the rule is obviously in8£|J|Jdicable. 
As soon as the first injury was caused to any 
person, force was used and the offence of 
rioting was complete. Subsequent injuries 
though inflicted in pursuance of the same 
common object would be distinct injuries 
justifying a conviction under s. 323. 

In the present case, had I been of opinion 
that the sentences passed were severe, I 
might have remitted the fine in at least one 
case, but the facts stated above show that 
the accused adopted an aggressive attitude 
and were wholly in the wrong, and they 
pursued and attacked the complainant dec- 
ree-holder in the presence of the Commis- 
sioner and inflicted several injuries on him 
and his party. I, therefore, decline to inter- 
fere with the sentence. The ap'plication 
is accordingly dismissed. 

z. K. Application dismiised^, 

(4) 9 A. 645; A.W.N. (1887) 149; 6 Ind, Dec. (n, s.) 867. 

(5; 35 Ind. Oas. 97.8; 14 A, L. J. 738; 17 Or* L. J* 
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MADRAS HIGH COURT. 

Second Civil Appeal JNo. 266 op 11)21. 

October 28, 1924. 

Present: — Mr. Justice Phillips 
and Mr. Justice Odgers. 

A. 8. PAKKIR MAHAMUD 

ROWTHEN AND ANOTHER — DEFENDANTS 
Nos. 1 AND 2 — Appellants 
versus 

PICHAI THEVAN and others— Plaintiffs 
Nos. 2, 4, 5 and 6 — Respondents. 

Easements Act (V of 1S82), s. lU — Easement^ 
essentials of — Property, ownership m, claim of — 
Easements, whether can be claimed — Long user — 
Customary right— Public nuisance. 

To create an casement there must be a dominant 
and a servient heritage - and the right acciiiired must 
be for the beneficial enjoyment of the dominant herit- 
age [p 466, col 2.1 

User under a claim of ownership of the property, in 
and over which such user is had, and which is nega- 
tived, cannot operate to found a right of easement 
over the property, [ibid.] 

Chunilal Fidchand v. Mangaldas Govardhandas, 16 

B. 592, 8 Ind. Dee. (x. s.) 874, followed 

In the absence of a finding that the propeity is 
either private property or the jiroperty of the (iovern- 
ment, a right of easement by prescription cannot be 
established over the property, [ibid.] 

The acquisition of an easement by prescription 
must be by a definite person or persons either natural 
or juristic and a iluotuating and uncertain body of 
inhabitants like a particular community of a village, 
cannot acquire such right, [ibul j 

Lutchmeeput Singh v. Sadaulla Nushyo, 9 C 698,’ 12 

C. L. R. 382, 5 8Iiome L R. 27, 4 Ind Dec (x s.) 1115, 
Lord Rivers v Adams, (1878) 3 Ex D 361, 48 L. J. Ex 
47; 39 L. T. 39; 27 W. R. 381 and Constable v. Nichol- 
son, (1863) 32 L J C P. 240 at p. 214, it C. B. (n. s) 
230; 11 W. R. 698, 143 E. R. 431, 135 R R. 672, relied 
on. 

Secretary of State for India v. Mathurabhai, 14 B. 
213; 7 Ind Dec. (n. s ) 600, distinguished 

No right to the user of a public property can be 
acquired by custom, wdiere the user amounts to a 
public nuisance. Suclx a custom is unreasonable, [ibid.] 

Second appeal against a decree of the 
Court of the Additional Subordinate Judge, 
Ramnad at Madura, in Appeal Suit No, 19 of 
1920, preferred against that of the Court 
of the District Munsif, Paramakudi, in 
Original Suit No. 1154 of 1916. 

Messrs. A. Krishnaswamy Iyer and M, 
Patanjali Sastri, for the Appellants. 

Mr. N, K, Mohanarangam Pillai^ for the 
Respondents. 

This second appeal came on for hear- 
ing on the 1st and 2nd August 1923, and 
the case having stood over for considera- 
tion till the 9th of August 1923, the Court 
(Odgers and Hughes, JJ.) delivered the 
following 

JUDGMENT. 

OdserSy J. — This was a representative 
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suit brought by the plaintiffs on behalf of 
themselves and the other Hindu inhabit- 
ants of the village of Perungulam, Ram- 
nad Taluk, against the defendants who are 
Muhammadans and settlers in that village. 
The plaintiffs are Maravars and they allege 
a right to throw seedlings into the tank 
adjoining the Ayyankoil diiihe Midaikottii 
festival held every year. These seedlings 
are raised in the houses of the Maravars. 
Eight days after sowing they are thrown 
into the tank. The seedlings are watered 
with the water of the tank and are grown 
in mud pots and manured with dung. 
One of the plaintiffs' witnesses (P. W. 
No. 3) says that all kinds of animal excreta 
are used as manure. The plaintiffs put 
their right on two grounds: (1) Prescrip- 
tive title or easement by prescription as 
found by the lower Courts and (2) CustomA 
They ask for a declaration that the tank 
belongs to the Hindu community and for 
an injunction restraining the Muham- 
madans from obstructing the performance 
of the Mulaikottu ceremony. The defence 
traverses the plaint allegations and alleges 
that the right claimed cannot be acquired 
as the throwing of seedlings into the water 
pollutes it and renders it unfit for drinking 
purposes. The District Munsif finds against 
plaintiffs on the question of ownership but 
declared that the Hindus were entitled to 
throw the seedlings “ after washing them 
so as to remove the dung manure sticking 
to it ” and restrained the Muhammadans 
from interfering. The District Munsif 
decided that the Hindus had acquired an 
easement by prescription and that if the 
seedlings were thrown into the tank with- 
out removing the dung the water would 
be polluted. He discusses the varying 
standards of cleanliness in the matter of 
washing the seedlings and considers that 
the Maravars are not likely to be over- 
scrupulous in the matter. If it is regarded 
as a custom, it may be unreasonable. There 
is no doubt that the Hindus have been 
throwing seedlings without washing into the 
tank for a long time— how long there is no 
evidence to say. There is also no doubt 
that the tank is not theirs and that it is 
the main, if not the only, drinking water 
supply for the village. The washing of 
the seedlings seems to have been intro- 
ducf'd into the judgment and decree from 
certain proceedings in 1915, before the 
Sub-Divisional Magistrate, under s. 144, 
Cr. P. 0, This was an order rescinding ai^ 
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order of the Sub-Magistrate, Ramnad, res- 
training the throwing of these seedlings. 
The Sub-Divisional Magistrate found it 
was obviously improper to throw manure 
and earth into the tank and ordered the 
Sub-Inspector of Police to see that the 
seedlings were well-washed elsewhere and 
when cleaned should be thrown. Nothing is 
said in the plaint or the issues about throw- 
ing in washed seedlings. Plaintiff witness 
No. 3’s evidence given in 1019 is that the 
seedlings are not w^ashed to remove the man- 
ure though P. W. No. 4 says the manure is 
thrown on the bank. He does not say the 
seedlings are washed. Defendant witness 
No. 1 says the fact of throwing seedlings in 
to the water will render it unfit for drinking 
purposes. The order of the Sub-Divisional 
Magistrate is obviously one ad hoc and re- 
lated to a single celebration of the festival. 
1 can see no ground for thinking the con- 
dition of washing was one which could pro 
perly be incorporated in the decree when the 
right claimed is absolute and the question to 
be decided was one as to the existence 
of the right either as an easement 
or as a custom, The defendants appeal- 
ed and in ground No. 4 of their grounds 
of appeal stated : “ The lower Court 

should have held that no custom has been 
proved and the custom set up is unreason- 
able and opposed to public health and 
safety of the inhabitants of the village." 
The Subordinate Judge found (1) that the 
Hindus had no exclusive title to the tank, 
(2) the Hindus have performed the Mulav 
kottu ceremony in the tank for a very long 
time, (3) there is no evidence to show that 
the throwing of the seedlings (which the 
Subordinate J udge assumes are by order 
of the Magistrate " well washed ”) will 
pollute the w^ater and the District Munsif 
was not justified in inferring this, (4) 
assuming the w^ater would be polluted, 
have the Hindus established a customary 
right or right by way of easement ? As it 
is nobody’s case that the tank is public 
property he holds that the Hindus have 
acquired an easement by prescription and 
confirmed the District Munsif ’s decree. I 
think the Subordinate Judge is wrong in 
saying there is no evidence that the throw- 
ing of the seedlings pollutes the water for 
drinking purposes. Bee P. W. No. 3 and 
D, W. No. 1. The question is, are the 
lower Courts right in the view of the law 
they have taken as establishing an ease- 
pient by prescription ? They have neither 


of them come to a conclusion on the ques- 
tion of custom. The Subordinate Judge 
rightly says that if the tank be public and 
the throwing of the seedlings is a public 
nuisance no right could be acquired by long 
user [see Municipal Commissioners of the 
Suburbs of Calcutta v. Mahomed Ali (1). 
The acquisition of an easement by pre- 
scription is governed by s. 15, Easements 
Act “ Where a right of way or any other 
easement has been peaceably and openly 
enjoyed by any person claiming title thereto, 
as an easement, and as of right without 
interruption, and for 20 years the right. , . 
shall be absolute.” To begin with has this 
right been enjoyed as an easement ? An 
easement is defined in s. 4 of the Act as 
“ a right which the owner or occupier of 
certain land possesses, as such, for the 
beneficial enjoyment of that land, to do 
and continue to do something, or to 
prevent and continue to prevent some- 
thing being done, in or upon, or in respect 
of, certain other land not his own.” The 
tank has clearly been held not to be the 
property of the Hindus. The defendants 
in their written statement seem to intend 
to plead (para. 31) that the tank is public. 
They apparently do not say it belongs ex- 
clusively to themselves. To create an ease- 
ment there must be a dominant and a 
servient heritage — and the right acquired 
must be for the beneficial enjoyment of the 
dominant heritage. If the right claimed 
under s. 15 be against Government the 
period of user to be proved must be 60 
years. The right is claimed primarily on 
the ground of ownership of the tank by 
the Hindus, but user under a claim of 
ownership of the tank, in and over which 
such user is had, and which is negatived, 
cannot operate to found a right of easement 
over the tank (vide Chunilal Fulchand v. 
Mangaldas Govardhandas (2). In the ab- 
sence of a finding that the tank is either 
private property or the property of the 
Government, I am of opinion that a right 
of easement by prescription cannot be estab- 
lished. i\nother objection is taken for the 
appellants, viz,y that the acquisition by 
prescription must be by a definite person 
or persons either natural or juristic, and 
that a fluctuating and uncertain body like 
the Mar'ava? inhabitants of this village 
cannot acquire. In Lutchmeeput Singh v, 

(1) 7 B. L. R. 499; 16 W. R. 6 Or. 

?) 16 B. 592; Sind. Dec. (y. a.) 874. 
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Sadaulla Nushyo (3) it was held no defined The case must go back to the Subordinate 
or ascertained person had been in the con- Judge for a finding in the light of the 
tinuous possession of a fishing right which above judgment whether the right of throw- 
had been exercised by the tenants of cer- ing seedlings into the plaint tank at the 
tain Pargannahs. In Lord Rivers v. Adams Mulaikottu festival has been acquired by 
(4) a right to profits a prendre was claimed the plaintiffs (Hindus) by reason of a valid 
by the inhabitants of a parish. Kelly, C.B., - custom. Fresh evidence. Finding six weeks 
said after holding that there could not be and objections seven days. Question of costs 
a custom in such a case. “ And for the reserved. 


same reasons, and for other reasons, there 
cannot be a prescription, and there could 
not be a valid grant unto so fluctuating a 
body and a body so incapable of succession 
in any reasonable sense of the word so as to 
confer a right on each succeeding inhabit- 
ant.” The learned Chief Baron also quotes 
Willes, J., in Constable v. Nicholson (5): 
“The prescriptive right is not claimed for 
a corporation or persons taking by succes- 
sion (it was claimed there by the inhabit- 
ants of a township), but only for a fluctuat- 
ing body of inhabitants. The prescription 
pleaded is a grant to that body, but not so 
as to have the effect of incorporating them. 
It is clear that such a right cannot exist.” 
In Secretary of State for India y. Mathura- 
bhai (6) the right of free pasturage was 
distinguished from these cases on the 
ground that such a right has always been 
recognized by Government as a right be- 
longing to certain villages and must have 
been acquired by custom or prescription. 
This is a very different case and has, in 
my view, no bearing on the point. For 
these reasons I am of opinion that the 
finding of the lower Court that the right 
of throwing seedlings into the tank has 
been acquired by the Hindus as an ease- 
ment by prescription is not in accordance 
with law and must be set aside. The 
question remains : Has the right been ac- 
quired by custom ? The remarks of the 
District Munsif and Subordinate Judge on 
this point have already been set out. 
Neither of them records a finding on the 
point. If such a custom is established, 
various points will have to be considered 
as to its certainty and reasonableness {inter 
alia). If the tank is a public tank there 
will have to be considered whether the 
throwing of these seedlings is a nuisance. 

(3) 9 C. 698; 12 C. L. R. 382; 5 Shome L. R. 27; 4 
Ind. Dec. (n. s ) 1115. 

L.T.39; 

(i) (1863) 32 L. J. 0. P. 240 at p. 244; 14 0. B. 
^N.^8.) 230; 11 W. R, 698; 143 E. R. 434; 135 R. R, 

(6) 14 B, 213; 7 Ind, Dec, (k. s.) 600. 


1 may add that I have no objection to 
the last paragraph in the judgment about 
to be delivered by my learned Tiro ther and 
the question may be reserved for argu- 
ment if and when it arises, though I take 
leave to doubt at this stage if, a custom for 
doing a definite thing being established, it 
is open to a Court to decree a modification 
of it or something else. 

Hughes, J* — I agree that no case of ac- 
quisition of right of easement by prescrip- 
tion has been made out and that the case 
must go back to the Subordinate Judge 
for a finding on the question whether the 
right of throwing seedlings into the plaint 
tank at the Mulaikottu festival has been 
acquired by the plaintiffs by reason of a 
valid custom and I agree that fresh evi- 
dence may be taken. 

I would, however, reserve for decision* 
after receipt of the finding, any question 
that may arise as to whether the custom* 
if established, may be restricted in any 
of its incidents by incorporating a condition 
in the decree. 

In compliance with the order contained 
in the above judgment, the Additional Sub- 
ordinate Judge of Ramnad at Madura sub- 
mitted the following 

FINDINGS: -In obedience to the order 
of the High Court made in 8. A. No. 266 o£ 
1921 on 9th August 1923, I beg to submit 
the following finding on the point: — 

“ Whether the right of throwing seed- 
lings into the plaint tank at the MulaU 
kottu festival has been acquired by the 
plaintiffs (Hindus) by reason of a valid 
custom ? ” 

On the evidence I find that the plaint- 
iffs Maravars have been throwing seedling* 
into the plaint urani indifferently with and 
without manure for a considerable period 
of time. It may safely be asserted that the 
practice has been in vogue for even over 
sixty years. There is no doubt that the 
throwing of the seedlings into the tank 
would certainly render the water unfit 
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drinking purposes and much more so i£ 
they are thrown with manure. 

The result is that I find that the custom 
has been well-evstablished but that the 
custom is unreasonable in so far as it put- 
refies the urani water which is used by the 
public for drinking purposes. 

This second appeal coming on for final 
hearing, after the return of the finding of 
the lower Appellate Court upon the issue 
referred by this Court for trial, the Court 
delivered the following 

JUDGMENT.— We accept the Sub- 
ordinate Judge’s finding that the custom is 
unreasonable and in allowance of the second 
appeal dismiss plaintiffs’ suit with costs 
throughout. 

V. N. V. Appeal dismissed, 

N. H, 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 391 op 1923. 

November 10, 1924. 

Present: — Mr. Justice Lindsay and 
Mr. Justice Kanhaiya LaL 
MAQSUD ALI and others— 
Plaintiffs —Appellants 
versus 

ABDULLAH and others— 
Defendants— Respondents. 

CiiStoM — Prc-cmpUon- -Wajib-ul-arz, entry in, con- 
Btiniction of — Preferential right of pre-emption. 

A wajib-ul-arz classified the different categories of 
pre-emptors aa follows • — 

(1) Own brothers ; 

(2) Co-sharers in the same patti ; 

(3) Co-sharers in other paths 

A later wajib-ul-ars gave only one classification of 
pre-emptors, namely •-- -“Own brothers and co-sharers 
of the village”; and it was provided that if none of 
these people wished to pre-empt, a sale may be made 
to strangers • 

Held, (1) that the two wajib-ul-araiz must be read 
together inasmuch as the right of pre-emption record- 
ed therein was m fact the same, the later record having 
been prepared in a less careful manner than the one 
whiih preceded it ; [p. 469, col. 1 ] 

(2) that under the terms of the waph-nl-arz an 
own brother of the vendor had a better right of pre- 
emption than a co-sharer in the village, [ibid,] 

Second appeal from a decree of the Sub- 
ordinate Judge, Meerut. 

Harendr a Krishna Mukherji^ for the 
Appellants. 

Messrs. G, W. Dillon and Sheo Dihal 
Sinha, for the Respondents. 

JUDGMENT. — In this case we are 
concerned with the interpretation of two 
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wajih'ul-arzes. The question to be decid- 
ed is whether the plaintiff, who was Nasir 
Ullah Khan now represented by the present 
appellants, Maqsud Ali and others, was en- 
titled to a preference in the matter of exer- 
cising a right of pre-emption. 

The vendor of the property in dispute 
was own brother of Nasir Uilah, and the 
purchaser Kabul Khan who is now repre- 
sented by two defendants, Ahsaii Ali and 
Abdullah, was a co-sharer in the village and 
also a relation, but a distant relation, of the 
vendor. 

The Court of first instance gave the plaint- 
iff a decree for pre-emption on a finding 
that on the language of the record of custom 
as contained in the two wajib-ul-arzes the 
plaintiff as own brother of the vendor had 
better right than the vendee who was a co- 
sharer only and in any case a more distant 
relation. 

The lower Appellate Court has reversed 
the finding of the Court of first instance on 
this point being of opinion that the plaintiff 
as own brother of the vendor had no better 
right. 

Another question was raised in the Court of 
first instance. It was pleaded by the vendee, 
that the plaintiff had full knowledge of the 
sale sought to be pre-empted and that he 
had acquiesced therein so as to be no longer 
entitled to assert a claim for pre-emption. 
The Court of first instance held that the 
transaction now in dispute was carried out 
without the knowledge of the plaintiff and 
that there was no reason to debar him 
from maintaining the suit. 

On this question of the consent or acquiesc- 
ence of the plaintiff the judgment of the 
lower Appellate Court is silent. 

We have decided to deal with this ques- 
tion of fact ourselves as it is not worth 
while sending the case back to the lower 
Appellate Court for finding. In all pro- 
bability the case would come before some 
other J udge than the one who heard the 
appeal. 

Dealing with the first question, namely, 
the preferential right of the plaintiff that 
has to be considered in connection with the 
two documents which are filed, Ex. 3 and 
Ex. C. Exhibit 0 is a copy of the docu- 
' ment known as the wajib-ul-arz prepared 
by Mohar Singh. 

In this document there is a classification 
of pre-emptors which reads as follows : — 

(1) Own brothers; 

(2) Co-sharers in the same patti; 
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(3) Co-sharers in other pattis. 

The second document, namely, the copy 
of the wajib-uUarz prepared at the time of 
Munshi Nasir Ali Khan, gives only one 
classification of pre-emptors, namely .* “Own 
brothers and co-sharers of the village." It is 
provided that if none of these people wish 
to pre-empt a sale may be made to strangers. 

The learned Subordinate Judge laid great 
stress on the u'ajih-ul-arz of Nasir Ali 
Khan that being laterin date, although as w^e 
understand, the difference between the dates 
of the preparation of these two wajib-ul-arzes 
cannot have been more than six or seven 
years. The Judge was of opinion that on 
the language of the later wajib-id-arz own 
brothers and co-sharers in the village were 
all lumped together in one category in such 
a way that a brother could have had no pre- 
ferential right over any other person who 
happened to be a co-sharer in the village 

On the other hand, it is equally clear that 
ill the Wajib-ul-arz prepared by Mohar 
Singh the own brothers of the vendor stood 
in a category by themselves and had pre- 
ferential right over other persons who were 
co-sharers in the patti or in thevillage. 

We are not disposed to take the view taken 
by the Court below, and it seems to us that 
the two wajib-uUarzes ought to be read to- 
gether. We can hardly think that, having 
regard to the fact that the earlier record 
wasjmadein favour of own brothers, the later 
record can have been correctly prepared if 
it is meant to indicate that the own bro- 
thers of the vendor were put on exactly the 
same footing as any other co-sharer in the 
village. It seems to us the more reasonable 
construction to adopt that the right of pre- 
emption recorded in these two documents 
was in fact the same, and all that appears 
is that when the later record was prepared it 
was prepared in a less careful manner than 
the one which preceded it. On the whole, 
we think that a distinct case is made out 
for holding that under the custom of pre- 
emption, which apparently is not denied, an 
own brother of the vendor has a better right 
to take the property than a co-sharer in the 
village. That being so, the late plaintiff 
Nasir Ullah was entitled topre empt. 

There remains the other question which 
is a question of fact. 

Nasir Ullah denied that he in any way 
acquiesced in the sale which he was seek- 
ing to pre-empt. The sale-deed in dispute 
was executed on the 9th February, 1921, 
and was registered on the same date. It is 
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proved that on the same date, that is to say, 
9th Eebruary, 1921, the plaintiff Nasir Ullah 
and his brother Muhammad Khan and one 
Daulat executed another sale-deed relating 
to property in another village and this deed 
was executed in favour of the same pur- 
chaser Kabul Khan. 

It was sought by means of this later docu- 
ment and also by means of oral evidence, to 
show that the plaintiff was fully cognizant 
of the sale which he is now claiming to pre- 
empt, and that, therefore, his suit is not 
maintainable. 

The document relating to the sale in suit 
was attested by two witnesses who were 
examined in Court. They deposed that 
the plaintiff was present on the 9th Febru- 
ary, 1921, when both documents were being 
drawn up by the same scribe. They do not, 
however, say that the plaintiff was given any 
opportunity of taking the property or that 
such an offer having been made was refused 
by him. All that the evidence of witnesses 
amounts to is that he was present on the 
spot. Another witness was called who went 
further than this. He deposed definitely 
that the plaintiff was present when the sale- 
deed in dispute was executed and that he 
had been asked to take the property and had 
refused on the ground that he had not the 
money. 

It is the fact that this second document 
ralating to the other village, a document 
which was registered on the 2nd of March, 
1921, bears the signature of Nasir Ullah. 
He was asked in the witness-box to explain 
this and he deposed that he put his signa- 
ture to it, not on the 9th February, 1921, 
but on the date on which the document was 
presented for registration, and this state- 
ment the Court of first instance believed. 
It would be difficult for us to differ on this 
matter with the finding of the first Court. 
There is something suspicious about this 
other document of 9th February, 1921, which 
is marked Ex. D. We have already men- 
tioned that there were three vendors under 
this deed, Muhammad Khan, Nasir Ullah 
Khan and Daulat. The document as it 
stands bears the signature of Muhammad 
Khan and the thumb- impression of Daulat. 
Between these two signatures we find a 
second signature made by the vendor Mu- 
hammad Khan and underneath this is 
written the name of Nasir Ullah Khan. It 
looks to us, therefore, as if the signature of 
Nasir Ullah had been appended to this 
document at a later date and it is a suspicioua 



470 NEBLAM VBNKATAKATANAMMA V, VINJAMOORI TARAHA, I 1. U. lyZbJ 


Circumstance which has not been explain- 
ed that the signature of one of the vendors 
should appear twice on the document. On 
the whole, we think that the Court of first 
instance was justified in coming to the coU’- 
elusion that there was no reliable evidence 
to show that the plaintiff had acquiesced in 
the sale in dispute and that he was thereby 
debarred from asserting his claim for pre- 
emption. Our finding of fact is accordingly 
in agreement with that of the Court of first 
instance. It follows from this that the 
appeal is allowed. We set aside the decree 
of the Court below and restore the decree of 
the Court of first instance. The plaintiffs- 
appellants will be entitled to their costs here 
and in the lower Appellate Court and the 
costs in this Court will include fees on the 
higher scale. 

We understand that after the first decree 
the pre-emption money was deposited in 
Court. Whether it is there yet or not we 
do not know, but if it is not, \7e think that 
the plaintiff ought to be given an opportun- 
ity to re-deposit the money. We give them 
two months’ time from the date of this 
decree. In default of deposit so made the 
suit will stand dismissed with costs in all 
Courts including in this Court fees on the 
higher scale. 

z K. Appeal allowed. 


MADRAS HIGH COURT, 

Second Civil Appeal No. 256 op 1923. 

August 3. 1925. 

Present: —Mr, Justice Jackson. 

NEELAM VENKATARATANAMMA- 
Plaimtiff — Appellant 
versus 

VINJAMOORI VARAHA NARASIMHA- 
CHARU — Defendant— Respondent. 

Registration Act (XVI of J,W5), s. IfO^Unregistered 
deed of gift, admissibility of — Possession, nature of — 
Intention to make gift, proof of. 

An unregistered deed of gift affecting an interest 
in immoveable property cannot, by virtue of the pro- 
visions of 8. 49 of the Registration Act, be received in 
evidence either to prove the fact of the gift or to 
prove that the possession of the donee over the pro- 
perty purported to be gifted was that of an owner 
and could be referred to the gift The deed can, at 
the most, be referred to as evidence of an intention 
to make a gift [p. 470, col. 2, p 471, col. 1.) 

Second appeal against a decree of the 
Court of the Subordinate Judge, 
Cocanada, in A. S. No, 84 of 1921, preferred 


against that of the Court of the Princi- 
pal District Munsif, Cocanada, in O. S, 
No. 32 of 1920. 

Mr. B. Satyanarayana, for the Appellant. 

Mr. V. Govindaahari, for the Respondent. 

JUDGMENT. — Appeal from the decree 
in A. 8. No. 84 of 1921 on the file of the 
Court of the Subordinate Judge of Cocanada 
in O. 8. No. 32 of 1920 on the file of the 
Court of the Principal District Munsif of 
Cocanada. 

Plaintiff sues for certain portions of a 
house-site. Both Courts dismissed his suit 
and plaintiff appeals. 

Issue No. II. Whether plaintiff was in 
possession within 12 years prior to suit, is 
a question of fact on which both Courts find 
against plaintiff; and he only seeks to 
traverse that finding in this second appeal 
by urging that the learned Subordinate 
Judge erred in accepting as evidence the 
unregistered gift deed Ex. V. There is no 
doubt that Ex V is a transaction affecting 
an interest in immoveable property and as 
such cannot be received in evidence unless 
it is registered. The Subordinate Judge, 
however, relying upon Varada Pillai v. 
J ecvarathnammal (1) has admitted the 
document for the purpose of proving that 
possession was adverse. In the reported 
case it was sought to prove a gift, for which 
there was no registered deed, by its recital 
in a petition which also had been regis- 
tered. The Judicial Committee decided 
that the petition could not serve as proof of 
the gift, but turning to another question, 
what was the nature of Doraisami’s posses- 
sion, the petition could be admitted in 
evidence. Thus the petition was not evi- 
dence of a gift, but evidence that some one 
had petitioned on the footing of a gift. Care 
must be taken not to extend this principle 
too far. For instance, in the present case, 
the Court cannot receive Ex. V in evidence 
to prove a gift and then infer that the 
defendant’s possession was adverse; and 
justify its acceptance of Ex. Y on the 
ground that it confines itself to the in- 
ference and is not concerned with the fact 
of the gift; because the inference is only 
based upon the fact; and if the fact cannot 
be proved by the unregistered instrument, 
nothing can be proved on which to found an 
inference. 

(1) 53 Ind. Gas 901; 43 M. 244; (1919) M. W. N. 724; 
10 L. W. 679; 24 0 W. N. 346: 38 M. L. J. 313; 18 A. 
L J. 274; 43 M. 244; 46 I. A. 285, 2 V. P. L. R. (P. 0.) 
64; 22 Bom. L. E. 444 (P, C.), 
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But the document can go in, not to prove 
any definite gift, but to prove, for what it is 
worth, that there was talk of making some 
assignment at that date. That, at least, is 
how I interpret the ruling in Varada Pillai 
V. Jeevarathnammal (1). In Veerappan v. 
Mylai U day an (2) I had occasion to examine 
this very question with the aid of the ruling 
in Saraswatamma v. Paddayya (3) and I 
observed: ‘Tn my opinion if the document 
is filed on the strict understanding that it 
must not evidence any transaction affecting 
immoveable property, its scope in the 
majority of cases will be very small. At 
most I think it will evidence, as observed 
by Venkatasiibba Rao, J., an intention/’ In 
the present case, I doubt if Ex. V could 
evidence more than that the house site was 
too small to admit of a backyard, and the 
vendor was corresponding about it. But 
even on that assumption, and supposing 
that he read the whole document, I do not 
consider that the finding of the learned 
Subordinate Judge is vitiated. There is 
direct oral evidence of defendant’s adverse 
possession and the District Munsif found in 
Ixis favour even after rejecting Ex. V as 
inadmissible. There is no dispute about 
the exact areas occupied and Ex. V is 
really only useful in corroborating the oral 
evidence by showing that at the date when 
it was written, there was trouble about the 
insufficiency of the site. When it comes to 
considering the actual measurements in 
Ex. V they are of more help to the appel- 
lant than to the defendant because there are 
certain discrepancies between the original 
area in the document and that now occupied, 
vide para. 6 of the lower Appellate Court’s 
judgment. 

So it cannot be argued that the appellant 
was prejudiced by their consideration; and 
all that really operated upon the mind of 
the learned Subordinate Judge, in my 
opinion, was the part of Ex. V which can 
legitimately be regarded as evidence. 

Accordingly I see no reason to remand the 
suit for fresh proceedings. 

No other ground of appeal was raised or 
appears to be valid. 

The appeal is dismissed with costs. 

V. N. V. 

z. K. Appeal dismissed 

(2) 87 lad. Oas. 285; (1925) A. 1. R. (M ) 1097. 

3) 71 Ind. Oas. 274; 46 M. 349; 44 M. L. J. 45; 
(1923) A, 1. R. (M.) 297, 18 L. W. 418. 
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ALLAHABAD HIGH COURT, 

Second Civil Appba.lNo. 45 of 1925 
October 21, 1925. 

Present .’—Mr. Justice Sulaiman and 
Mr Justice Mukerji. 

Pandit MULRAJ— PLAINTIFF"- 
Appellant 
versus 

INDAR SINGH and others— Defendants 
— Respondents. 

Transfer of Property Act {IV of 18S2),s apjlU 
cation of -Transfer by reversioner —Knowledge of 
transferee . 

A mortgagee from a person who has, on the date 
of mortgage, only a reversionary intereHt m the pro- 
I)erty mortgaged, does not, if he is aware of mortga- 
gor’s true interest in the property, acquire any right 
in the propea'ty on the death of the life-estate-holder, 
Pandiri Bangarani v Karumoori/ Bubbaraju, 8 Ind, 
Cas 388, 34 M l.)9, 8 M L T 285 and J agannath v. 
Dibbo, 1 Ind Cas 818, 6 A L. J. 49 at p 51; 31 A. 
53, followed 

It IS only wlien a transferee is led into the belief of 
absolute title on the part of the transferor and acta 
on the representation of the transferor, that he is 
entitled under s 43, Transfer of Property Act, to take 
advantage of tho fact that the transferor later on 
becomes the owner of the property. If that were not 
so ss 6 and 43 of the Act would conflict. 

Second appeal against a decree of the 
Additional District Judge, Saharanpur, 
dated the 22nd September 1924. 

Messrs. L. M. Banerji and N. P, Asthana^ 
for the Appellant. 

JUDGMENT,— The facts involved in 
this appeal are as follows: — The appellant 
who was the plaintiff in the Court below 
obtained a mortgage from the respondent 
No. 1 Inder Singh in respect of several pro- 
perties out of which only one is in dispute 
in this appeal. In this property Inder Singh 
had only a reversionary interest on the death 
of a certain lady at the date of the mort- 
gage, After the mortgage the lady died 
and the contesting respondent, viz., Babu 
Girdhari Lai, obtained at an auction-purchase 
this property. When the appellant put his 
mortgage into suit Babu Girdhari Lai 
raised th^ plea that the mortgage of the 
property in question by Inder Singh was 
invalid and did not convey any right to sell 
it. The appellant relied on s. 43 of the 
Transfer of Property Act and the question 
arose whether the plaintiff was or was not 
aware at the date of the mortgage of the fact 
that Inder Singh’s interest in the property 
in question was only that of a reversionary 
and not that of an absolute proprietor. The 
lower Appellate Court has found in the 
clearest terms possible that the plaintiff 
was aware of the true interest of Inder 
Singh in the property. 
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Now the question is whether in the 
circumstances s. 43 of the Transfer of Pro- 
perty Act would apply and would entitle 
the plaintiff to sell the property. If the 
answer be in the affirmative a further ques- 
tion would arise whether Babu Girdhari 
Lai would be bound to give up the property 
in the circumstances of the present case. 

We are, however, of opinion that s. 43 of the 
Transfer of Property Act does not apply in 
favour of the appellant. Section 43 is based 
on equitable principles. It is only when a 
transferee is led into the belief of absolute 
title on the part of the transferor and acts 
on the representation of the transferor, 
that he is entitled to take advantage of 
the fact that the transferor later on be- 
comes the owner of the property. If that 
were not soss. 6 and 43 of the Transfer of 
Property Act would conllict. Section 43 of 
the Transfer of Property Act opens with 
these words “where a person erroneously re- 
presents”. The word “represents” clearly 
shows that the person in whose favour the 
equity is allowed to operate must have acted 
on the representation. The point has 
really been settled l3y numerous authorities 
and it would be enough to quote two cases 
only to support our decision, vide Pandiri 
Bangaram v. Karumoory Subharaju (1) and 
Jagannath v. Dihho (2). 

In view of these decisions the other 
points raised in the grounds of appeal do 
not arise. 

The appeal is dismissed under 0. XLI, 
r. 11 of the C. P. C. 

N. H Appeal dismissed. 

(1) 8 Ind. Cas. 388, 34 M. 159, 8 M. L. T. 285 

(2) 1 lud. Oas. 818; 6 A. L. J. 49 at p. 51; 31 A. 53. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1496 of 1922. 
July 29, 1925. 

Present: — Mr. Justice Jackson. 
Karnam VENKATASUBBA RAO— 
Plaintiff — Appellant 
versus 

ADINARAYANA RAO and others — 
Defbndan I s —R espondents. 

Inam, service — Kiifranchisement — Grant to member 
of joint family -Grant to Hindu widow and other 
persons— Estati conferred on widow —Absolute or 
ImUcd estate. 


The enfr^cliisenient of a service inam does not 
enure to th^ benefit of the joint family of the holder 
but only oL'the holder himself, [p. 473, col 1.] 

V enkata] J agannadha v Veerabhadrayya, 61 Ind. 
Cas 667; 4k M 643, 41M. L. J. 1, 31 C. L J. 16; 14 
L. W 59,/(1921) M. W. N. 401; 30 M. L. T. 14; 26 C. 
W. N 30i: (1922) A. I, R. (P. C.) 96, 48 I. A. 244 
(P G ), rdied on 

When Government makes a grant to persons com- 
prising a widow and her relations, there is no pre- 
sumption that only a widow’s estate is intended in 
case of the former [p. 472, col 2; p 473, col. 1.] 

Where a service inam is enfranchised in the name 
of a Hindu widow and a number of other persons as 
an “estate in free-hold”, and as “absolute property”, 
the widow takes the property absolutely and not 
merely with the limited powers of a Hindu widow, 
[ibid] 

Andiikuri Venkataramadas v. Pachigolla Gavam^aju^ 
70 Ind. Cas 677; 43 M. L. J. 153 at p. 156; (1922) M. W. 
N. 305, 10 L. W. 228, (1922) A I. R. (M) 173, 31 M, L. 
T. 154, distinguished. 

Second appeal against a decree of the 
District Court, Anantapur, in A. S. No. 97 
of 1921, preferred against that of the Court 
of the District Munsif, Anantapur, in O. 
8. No. 20 of 1920, (0. S. No. 17 of 1919, 
Penukonda, District Munsif s Court). 

Mr. B. Somayya, for the Appellant. 

Mr. V, S. Narasivihacharij for the Re- 
spondents. 

JUDGMENT* — This is an appeal from 
the decree of the District Judge of Ananta- 
pur in A. 8. No. 97 of 1921 on appeal from 
that of the District Munsif of Anantapur 
in O, 8, No '20 of 1920. The plaintiff sued 
for a declaration that he and defendants 
Nos 1, 2 and 3 are the nearest reversioners 
to inherit the property of the late Ramappa 
and to recover possession of a quarter of 
the immoveable property described in the 
schedule attached to the plaint. Both the 
lower Courts dismissed his suit. 

The first point for consideration is that 
taken by the learned Judge in his fourth 
paragraph whether the property shown in 
the title-deed Ex. G-l is the absolute pro- 
perty of Savitramma or whether she only 
enjoyed a Hindu widow’s estate in that pro- 
perty. The title-deed Ex. G-l is perfectly 
clear. “The inam is now confirmed to you 
in free- hold,” in other words “the inam will 
be your own absolute property.” “You” 
and “your” referring to the six persons in 
the register, Ex. D-2 and the first of these six 
persons is Savitrama. It can only be held 
that “absolute property” in this document 
means with reference to Savitramma a 
widow’s estate on two assumptions: (1) 
that the properly dealt with is as a matter 
of fact, the property of the joint Hindu 
family and (2) that when Government mak^a 
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a grant to persons comprising a widow 
and her relations, Government must always 
be taken to imply that a widow’s estate is 
intended. The first assumption as the 
learned District Judge points out ' has 
been rendered impossible by the Privy 
Council case in Venkata Jagannadha v. 
Veerabhadrayya (1). The ruling is to be 
found on page 655*: “Their Lordships are 
of opinion that the I’ull Pencil was in error, 
i, e.s Pingala Lakshmipathi v. Bammireddi- 
pain Ghalamayya (2), that the case of a 
karnam stands on its own footing, and that 
the principles applicable thereto were pro- 
perly decided in Venkata v. iiamu (3), by the 
Full Court”. Briefly the effect of Venkata 
V. Rama (3) is that a service inam does not 
enure to the benefit of the joint family 
of the holder but only of the holder himself; 
see page 271t “I think it may be taken that 
such lands were enfranchised in favour not of 
the family generally, but of the officediolder 
for the time being”. And again at page 25^1* 
“When the emoluments consisted of land, 
the land did not become the family property 
of the person appointed to the office whether 
in virtue of a hereditary claim to the office 
or otherwise. It w^as an appanage of the office 
inalienable by the office-holder and design- 
Cax lo be the emoluments of the officer into 
whose hands soever the office might pass.” 

And so in Venkata Jagannadha v. Veera- 
hhadrayya (1) the Judicial Committee has 
laid down that when an inam title-deed is 
granted confirming lands to the holder of 
the office, his representatives and assigns, 
the lands are his separate property and are 
not subject to any claim to partition by 
other members of the family. This clearly 
excludes all conception of the joint family 
in such transactions. In granting an ab- 
solute property in the enfranchised inam^ 
Government might have made out the title 
deed to one person or, as in the present 
case, to six persons, but there is no reason to 
suppose that they contemplated the joint 
family which, as shown above, had no 
interest in the property. 

For the second assumption, the appellant 
relies strongly upon a remark in Andukuri 

(1) 61 Ind. Cas. 667; 44 M. 643, 41 M. L. J. 1, 34 C. 
L. J. 16; 14 L. W. 59; (1921) M. W. N. 401; 30 M L. 
T. 14; 26 C. W. N. 302, (1922) A. I. R. (P, C ) 96; 48 1. 
A. 244 (P. C.). 

(2) 30 M. 434; 17 M, L. J 101; 2 M. L. T. 101. 

(3) 8 M. 249 9 Ind. Jur. 185; 3 Ind Dec (n. s ) 

in, 

*Page of 44 M. — \Bd j 

•fPa^es of 8 M- — [Ed.] , 
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Venkataramadas v. Pachigolla Gavarraju 
(4): 

“In that case the title-deed was made out 
jointly in favour of the widow and the next 
reversioner 'which might betaken as an indi- 
cation that the reversioner should take the 
estate on the widow’s death and not the 
widow’s heirs.” Their Lordships do not go 
so far as to say it must be taken as an 
indication and it is difficult to see why any 
such assumption should be made unless it 
is to be held that Government think in the 
the terms of Hindu Law when Government 
state unequivocably this property shall he 
your absolute free-hold. 

The meaning is unmistakable and the 
fact that the document happens to have 
been issued in India does not import the 
provisions or the ideas of Hindu Law. I, 
therefore, see no reason to traverse the deci- 
sion of the learned District Judge on Ibis 
point. 

The only other question raised is whether 
the District Judge erred in law in his 5th 
paragraph in finding that the Diglott re- 
gister only raised some presumption that 
Bavitramma’s portion in the property was 
family property inherited from her husband 
and in refusing to find it conclusively prov- 
ed in the absence of further evidence. I 
consider the learned Judge’s appreciation 
of this evidence perfectly correct and he 
w^as under no necessity in law to accept it as 
conclusive. 

No other point was raised. The appeal 
accordingly fails on all grounds and is dis- 
missed with costs. 

V. N. v. Appeal dismissed. 

N. H. 

(4^ 70 Ind. Cas 677; 43 AI. L. J. 153 at p. 156; (1922) 
M. W. N. 305, 16 L. W. 228; (1922) A. I. R. (M.) 173; 
31 M. L. T. 154. 


ALLAHABAD HIGH COURT. 

Civil Ruvision No. 106 op 1925. 

December 1, 1925. 

Present: — Mr. Justice Mukerji. 

MAHARAJ DIN and others— Plaintiffs 
— Applicants 
versus 

BHAIRON— Defendant — Respondent. 

Agra Tenancy Act {11 of 1901), ss. (J), 167, Sch. 
JV, item 29 — Suit to eject lessee of grove — Jurisdiction 
of Civil and Revenue Courts. 

A suit to eject the lessee of a grove who has been 
paying a portion of the produce of the grove as rent, 
is a suit to eject a tenant and is cognizable by a 
Revenue and not by a Civil Court. 
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Civil revision from an order of the Munsif, 
East Allahabad, dated the 8th of Septem- 
ber 1924. 

Mr. Brij Behari Lai, for the Applicants. 

Mr. M. Mahmudullah, for the Respond- 
ent, 

JUDGMENT.— There is nothing in 
this case. 

The plaintiffs in the Court of first 
instance are the applicants here. They 
alleged in the plaint that they were 
the proprietors of certain lands, that 
one Tika had planted a grove over the 
lands, that Tika died without heir and the 
grove went by escheat to the plaintiffs, 
that the plaintiffs from time to time let 
out the grove to different persons and lastly 
they let it out to the defendant-respondent, 
that they did not any longer want that the 
defendant should hold the grove and that, 
therefore, they asked for his ejectment. As 
for the rent, it was alleged in the plaint 
that the defendant handed over a portion of 
the produce of the grove as the rent. 

The defendant pleaded, inter alia, that 
he was a grove-holder and not a mere ten- 
ant and that the suit was not cognizable by 
the Civil Court. 

Both the Courts below have held that on 
the plaintiffs’ own allegations the suit was 
not cognizable by the Civil Court. 

I have no doubt that the Courts below 
were right. The suit was one for ejectment 
of a tenant. A tenant is defined as a per- 
son by whom rent is payable. Rent includes 
whatever is paid or rendered on account of, 
among other matters, groves. On the 
plaintiffs’ own allegations, therefore, the 
defendant is a tenant of the plaintiffs and 
the suit for his ejectment must be brought 
in the Revenue Court and not in the Civil 
Court. 

The application fails and is hereby dis- 
missed with costs which will include 
Counsers fees in this Court on the higher 
scale. 

z. K. Application dismissed. 


PATNA HIGH COURT. 

Miscellaneous Appeal. 

December 12, 1924. 

Present: — Justice Sir Jwala Prasad, Kt. 
SITAL PRASAD SINGH and others— 
Appellants 
versus 

JAGDEO SINGH— RB:iPONDBNT. 

Court Fe^9 Act {VJ£ of 1870), 9. 85, Sch II, Art, 
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11- -Bihar and Orissa Government Notification No. 
8)7f) — Civil Procedure Code (Act V of 190S), ss 17, 

— Restitution, order relating to — Appeal— Court- fee 
payable. 

An order under s. 144 of the C. P. C.’ comes within 
the purview of cl. fl) of s. 47 of the Code and a 
memorandum of appeal against such an order must, 
therefore, in accordance with the direction contained in 
the Notilication No. 2576-L-A -25 ;of the Bihar and 
Orissa Government dated the 5th December 1921, be 
cliarged with the fee provided for in Art. 11 of Sch. II 
to the Court Fees Act. [p 476, col 1 ] 

Messrs. Rai Gur Saran Prasad, Raghu- 
nandan Prasad and Anand Prasad, for the 
Appellants. 

The Government Pleader, for the Re- 
spondent. 

JUDGMENT. — This is a Reference by 
the Taxing Officer about the Court-fee to be 
paid upon the memorandum of appeal. 
The facts appear to be as follows: — 

The appellants obtained a mortgage-decree 
against Gopi Nath Singh, Bodh Narayan, 
the Mahanth of Bodh Gaya and others. 
Bodh Narayan was a prior mortgagee, and 
the Mahanth was made a defendant as a 
subsequent purchaser. In execution of 
that decree some of the inorlijrucrcd pro- 
perties were sold for Rs. 71,195 on 2lBt 
October 1918. Bodh Narayan also obtained 
a decree on his prior bonds making Har- 
bans Narayan a defendant. He claimed 
Rs. 36,907-7-7 out of the sum realised by the 
auction-sale in the decree of Harbans Nara- 
yan. This was disallowed by the Subordi- 
nate Judge. Bodh Narayan then came up 
to this Court in appeal. That appeal was 
treated as oiie under s. 47 of the C. P. C. 
The order of the Subordinate Judge was 
set aside by this Court and Bodh Narayan 
was declared entitled to receive Rs.^36, 907-7-7 
out of the sale proceeds. Against the order 
of this Court there is an appeal pending 
before the Privy Council. During the 
pendency of the appeal in this Court the 
decree-holder Harbans Narayan had with- 
drawn the entire sale-proceeds of Rs. 71,198 
on furnishing security. Bodh Narayan is 
dead, and his representative Har Ballabh 
Narayan Singh assigned the decree to 
Jagdeo Singh and he applied to the Sub- 
ordinate Judge for an order that Sital 
Prasad, representative-in-interest of Har- 
bans Narayan, who is dead, should deposit 
Rs. 36,907-7-7 in Court as ordered by the 
High Court. Sital Prasad opposed this 
petition and the matter came to this Court 
again. Upon the final order passed by 
this Court Sital Prasad deposited 
Rs. 36,907-7-7 in the Court on the 6th Feb- 
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ruary 1922. Jagdeo Singh applicant claim- 
ed, besides the aforesaid amount deposited 
by the decree-holder, interest and damages 
from 4th April 1919 the date on which the 
sum had been taken out of the Court by 
Harbans Narayan and others. His claim 
has been allowed by the Court below and 
the respondent has been asked to deposit 
Rs. 11,736 as interest. Against the order 
of the Subordinate Judge, Sital Prasad and 
others have preferred an appeal to this 
Court, with a Court-fee of Es. 4 only. 
The Stamp Reporter reported that ad 
valorem Court-fee should have been paid 
upon the aforesaid amount of Rs. 11,736. 
This view has been accepted by the Taxing 
Officer. The appellant claims that he is 
liable to pay only the Court-fee already 
affixed by him on the memorandum of 
appeal. On account of this difference the 
matter has come to me as a Taxing Judge. 

The point appears to be somewhat diffi- 
cult, and the views of the High Courts have 
been divergent thereupon. The relevant 
sections in the C. P. (1 upon this point are 
ss. 47 and 144. Section 144 corresponds 
with s. 583 of the C. P. 0. of 1882. That 
section ran as follows: — 

“When a party entitled to any benefit (by 
way of restitution or otherwise) under a 
decree passed in an appeal under this Chap- 
ter desires to obtain execution of the same, 
he shall apply to the Court which passed 
the decree against which the appeal was 
preferred; and such Court shall proceed to 
execute the decree passed in appeal, accord- 
ing to the rules hereinbefore prescribed 
for the execution of decrees in suits,’’ 

Section 244 of the old Code ran as 
follows: — “The following questions shall be 
determined by order of the Court execut- 
ing a decree and not by separate suit 
(namely): — 

(a) questions regarding the amount of 
any mesne profits as to which the decree 
has directed enquiry; 

{b) questions regarding the amount of 
any mesne profits or interest which the 
decree has made payable in respect of the 
subject-matter of a suit, between the date 
of its institution and the execution of de- 
cree, or the expiration of three years from 
the date of the decree; 

(c) any other questions arising between 
the parties to the suit in which the decree 
was passed, or their representatives, and 
relating to the execution, discharge or 
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satisfaction of the decree or to the stay of 
execution thereof.” 

Section 583 which under the old Code 
occurred in Ch. XLI relating to appeals has 
now been re-placed by s. 144 of the C. P. C. 
under Part XI, headed ‘Miscellaneous,” 
That section runs as follows: 

“(1) Where and in so far as a decree is 
varied or reversed, the Court of first in- 
stance shall, on the application of any party 
entitled to any benefit by way of restitu- 
tion or otherwise, cause such restitution to 
be made as Avill, so far as may be, place the 
parties in the position which they would 
have occupied but for such decree or such 
part thereof as has been varied or reversed; 
and for this purpose , the Court may make 
any orders, including orders for the refund 
of costs and for the payment of interest, 
damages, compensation and mesne profits, 
which are properly consequential on such 
variation or reversal.” 

Section 47, ol. (1) which corresponds to 
s. 244, cl. (c) of the old C. P. C. runs as 
follows: — 

“(1) All questions arising between the 
parties to the suit in which the decree was 
passed, or their representatives, and relating 
to the execution, discharge or satisfaction 
of the decree, shall be determined by the 
Court executing the decree and not by a 
separate suit. 

(2) The Court may, subject to any objec- 
tion as to limitation or jurisdiction, treat a 
proceeding under this section as a suit or a 
suit as a proceeding and may, if necessary, 
order payment of any additional Court- 
fees. 

(3) Where a question arises as to whe- 
ther any person is or is not the representa- 
tive of a party, such question shall, for the 
purposes of this section, be determined by 
the Court.” 

Clauses (a) and (6) of s. 244 do not now 
find place in s. 47. 

Section 35 of the Court Fees Act em- 
powers the Government to reduce or remit 
the fees mentioned in the First and Second 
Schedules of the Act. Under this section 
the Governor- General in Council issued 
Notification No 4650 dated the 10th Sep- 
tember 1889. Clause (6) of that Notification 
directed that the fees chargeable on appeals 
from orders under s. 244 of the C. P. C. 
(Act XIV of 1882), shall be limited to the 
amounts chargeable under Art. 2 of the 
Second Schedule, 



SITAL PKASAD SlNQll V. JAQLEO SINGH. 


47C 

By Notification No. 4344 S. R., dated the 
6th October 1893, this was amended by 
direction that the fee chargeable on appeals 
from orders under ci. (c) of s. 244 shall be 
the amounts chargeable under Art. 2 of the 
Second Schedule to the Court Fees Act, 
1870. 

The present s. 35 of the Court Fees Act 
empowers the Local Government to reduce 
or remit the foes mentioned in the Piist 
and Second Schedules of the Court Fees 
Act. Under this power the Local Govern- 
ment issued Notification No. 2576-L-A-25, 
dated the 5th December 1921, directing 
that the fee chargeable on appeals from 
orders under s. 47 of the C. P. C. (Act V 
of 1908), shall be limited to the amounts 
chargeable under Art. 11 of the Second 
Schedule. Article 11 of the Second Sche- 
dule provides that on a memorandum of 
appeal, when the appeal is not from a 
decree or an order having the force of a 
decree and ^is presented to a High Court, 
the Court- fee chargeable is Ks. 4. 

Section 2 of the C. P. 0. (Act XI V of 
1882), defined “decree" to include an order 
determining any question mentioned or 
referred to in s. 244 of that Code. Similarly, 
8. 2 of the present C. P, C. (Act V of 1908), 
defines “decree" as including orders deter- 
mining any question within s. 47 of the 
Code. Prior to the present C. P. C., 
the relief by way of restitution was to 
be given iby execution of the appellate 
decree under s. 583 of the old Code. Now 
under the present Code the relief by way 
of restitution is to be given by an applica- 
tion in the Court of first instance under 
8. 144 of the Code. Orders under s. 583 
relating to restitution under the old Code 
of 1882 used to be appealable as if they 
were orders passed under s. 244 of the 
C. P. 0. Therefore there was no neces- 
sity of making orders under s. 583 as 
being included in the definition of 
“decree". The present arrangement of the 
Code has taken out s. 583 of the old Code 
from the Chapter relating to appeals and 
has made a distinct provision in s. 144 
under the heading “Miscellaneous". In 
order to remove any doubt as to whether 
orders under s. 144 would be appealable or 
not, such orders have been included in the 
definition of “ decree" along with s. 47 of 
the Code. 

In the case of Gangadhar Marwari v. 
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Lachman Singh (1), Brett and Sharfiiddin, 
JJ., held that an application for mesne pro- 
fits made not by the plaintiffs but by the 
defendants against whom the suit had been 
dismissed, by way of restitution under s.583, 
0. P. C., comes under s. 241 (c) of the Code, 
and that such application would be charge- 
able with Court'fees under Art. 11, Sch. 
II of the Act and not ad valorem. 

In the unreported case of Babu Shyam* 
nandan Kishore Singh v, Hai Radha Krishna 
(2), (Sharfuddin and Chapman, JJ ) this 
view was upheld and it was held that an 
order passed under s. 144 of the C. P. C. 
came under the Notification, insamuch as 
such order under s. 144 of the present Code 
amounts to an order under s. 244 (c) of the 
old Code. They further held that the 
reference in the Notification to s. 244 (c) of 
the old Code must relate to s. 144 by virtue 
of s. 8 of the General Clauses Act. This was 
the view taken under the present C. P. C. 

The matter was fully dealt with by Chat- 
ter jea, J., in the case of Madan Mohan Dey 
V. Nogendra Nath Dey (3). The learned 
Judge referring to the Notification referred 
to above puts the question to himself as to 
whether an order under s. 144 is an order 
which decides a question falling under s. 47 
(1) of the present Code, and he replies ihat 
under s. 583 of the old Code an application 
for restitution was treated as an application 
for execution of the appellate decree, and 
it was expressly provided that the Court 
shall proceed to execute the decree passed 
on appeal according to the rules for exe- 
cution of decrees in suits. It was accord- 
ingly held that an order under s. 583 fell 
within the provisions of s 244 (c), and, there- 
fore, cl. (6) of the Notification applied. 
Continuing the learned Judge observes : 

“It is true s. 144 of the present Code 
omits the provision that the Court is to 
proceed according to the rules prescribed 
for the execution of decrees in suits, but 
it expressly lays down that no suit shall 
be instituted for the purpose of claiming 
any restitution which can be obtained by 
application under the section.' The Court 
in making restitution has to execute the 
decree of reversal (which necessarily carries 
with it the right to restitution even though 
the decree may be silent as to such 
restitution) in order to give effect to the 

(1) 6 Ind. Cas. 125; 11 C. L J. 511. 

(2) M A. No. 370 of 1913, deGid3d oix 20th Daoember 
1915. 

(3) 39 lud. g^s. QIO; 21 0, W, N, 514, 
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reversal of the decree. That being so, an 
order under s. 144 comes under s. 47 (1) 
and cl. (5 of the Notification applies to 
such an order.” 

On the 26th March 1917 the matter was 
agitated in this Court upon the report of 
the Stamp Reporter and ultimately came 
up for the decision of the Taxing Judge 
(Roe, J.). The learned Judge expressed the 
view taken in the case of Madan Mohan Dey 
V. Nogendra Nath Dey (3) and directed that 
the Court-fee of Rs. 2 as was payable under 
the old Court Fees Act was sufficient {vide 
the unreported case of Sheikh Kamaruddin 
Mandal v. Raja Thakur Barham (4). 

The Allahabad High Court has taken 
a contrary view : vide Jagdip Narain 
Singh v. Mahant Keshogir (5). That was 
an authority under the old Code. 

Under the present Code and under the 
Notification of the Government of the 
United Provinces, Daniels, J., took the same 
view in the case of Baijnath Das v. 
Balmukand (6) and the reason given by him 
is as follows: — 

“An application under s, 144 is no doubt 
one which carries out the intention of the 
Appellate Court's decree, but it does not 
directly execute that decree. What it does 
is to undo an execution wrongly granted 
by the Court below. In this case the High 
Court’s decree was declaratory and could 
only have been executed in respect of costs. 
The appellant must, therefore, stamp his 
appeal ad valorem'" 

The learned Judge felt the inequity of 
levying ad valorem fee upon a miscellaneous 
application of this kind, and he observed as 
follows: — 

“It is unlikely that the omission of orders 
under s. 144 from the Notification referred 
to above was due to deliberate intention. 
The exemption of appeals under s. 47 from 
an ad valorem fee dates back to a time 
when the Code of 1882 was in force. Under 
that Code, a. 583, an application by way of 
restitution was treated as a proceeding in 
execution and there was no need for a 
separate notification under the section 
corresponding to the present s. 144 It is 
probable that if the matter is brought to 
the notice of Government, Government will 
not consider it desirable to impose an 
ad valorem fee on a party who is merely 

(4) M, A. No. 142 of 1017. 

(5) A. W. N. (1901) 180 

(6) 82Ind Ca3.321; 47 A. 98, 22 A. L. J. 881; L. 
R. 5 A. Civ. 773; (1925) A. 1. R. (A.) 137. 
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asking the Court to right a wrong 
unintentionally done by the Court itself. 

I direct that a copy of this judgment be 
forwarded to Government with the sugges- 
tion that the provisions of para. (4) of 
the Notification should be extended to 
appeals from orders under s. 144.” 

The Notification of the Government of 
the United Provinces referred to by Daniels, 
J,, exactly corresponds with the Notification 
of the Government of Bihar and Orissa al- 
ready referred to, which makes the fee pay- 
able on appeals from orders under s. 47 of 
the present C. P. C. of 1908, one under Art. 

II of Sch. 11. I am inclined to think that the 
Notification did not consider it necessary 
to include orders under s. 144. Whereas s, 
583 of the old Code of 1882 has been remov- 
ed from the category of the Chapter headed 
“Appeals” which gave relief by way of 
restitution to a party when the decree 
under which injury has been done to him 
has been set aside by the Appellate Court 
by executing the decree of the Appellate 
Court, the present s. 144 gives the same 
relief and prescribes the same -forum, 
namely, the Court which passes the decree 
from which the relief is sought. Determin- 
ation of a question arising under s. 144 will 
naturally relate to the execution, discharge 
or satisfaction of the decree either of the 
first Court or of the Appellate Court. If 
the first Court’s decree has been discharged 
by the Appellate Court, the question arising 
under s. 144 will naturally be a question as 
to the discharge of the decree coming under 
s. 47 of the 0. P. C. This view has been 
accepted by the Calcutta High Court under 
the present Code and the view is in con- 
sonance with reason, equity and justice so 
much so that even the learned Judge of the 
Allahabad High Court, Daniels, J. felt that 
if the interpretation was correct it requires 
to be set right by the Legislature. This pro- 
vince used to be governed formerly by the 
rules and practice obtaining in the Calcutta 
High Court, and the practice has been 
followed by this Court ever since in the 
matter with which we are at present 
concerned. The Taxing Judge (Roe, J.; in 
1917 gave effect to the Calcutta view and 
held that the fee chargeable was one under 
Art. 11 of Sch, II of the Court-Fees Act. I 
as a Taxing Judge, am not prepared to go 
against the view of my predecessor-in- 
office. Whatever trouble there might have 
arisen in the interpretation due to s, 144 
not being expressly included in the Govern- 
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ment Notification, it is, I think, amply 
obviated by the reason given by me above. 

In a matter of this kind the decision of a 
Taxing Judge such as that of Roe, J., should 
be the rule of the Court and it should not 
be disturbed by his successor-in-office. 

I, therefore, hold that the Court-fee paid 
is sufficient. 

z. K. Order accordingly. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 899 of 1924. 

October 22, 1925. 

Present: — Mr. Justice Daniels. 

RAM NATH SINGH alias LAL SINGH 

AND ANOTHER — DEFENDANTS — APPELLANTS 
versus 

GAJADHAR LAL— Plaintiff- 
Respondent. 

Transfer of Property Act {IV of 1882), s. oJ^—Sale — 
Delivery of possession— Property already in possession 
of vendee. 

Ill the case of an unregistered sale of property of 
rupees less than one hundred in value it is sufficient 
delivery of possession under s 54, Transfer of Pro- 
perty Act, that the property is already in the posses- 
sion of the vendee, 

Muthukaruppan Samban v. Muthu Samban, 25 Ind. 
Cas. 772, 38 M. 1158; 1 L. W. 754; 16 M. L. T. 344; 
(1914) M. W. N. 768; 27 M. L. J. 497, relied on. 

Second appeal against a decree of the 
Second Subordinate Judge, Cawnpore, 
dated the 26th April 1924. 

Mr. Hazari Lai Kapoor, for the Appel- 
lants. 

Mr. U. S, Bajpai, for the Respondent. 

JUDGMENT.— This was a suit for 
possession of groves standing on certain 
plots. The suit has been decreed as to 
possession by the Court below but remand- 
ed on the question of damages. The de- 
fendants have come up in second appeal. 

Two pleas have been urged: — 

(1) that the sale-deed of 1888 which forms 
the basis of the plaintiff’s title to plots 
Nos. 2876, 2877 and 2883 was invalid for 
want of registration ; 

(2) that the findings of the lower Appel- 
late Court do not warrant its awarding to 
the plaintiff the trees of Nos. 2903 and 
981. 

As regards the first point, the sale-deed 
in question was for a sum of Rs. 32 only. 
The transfer could, therefore, be made either 
by a registered sale-deed or by delivery 
of the property. The Court below holds 


[92 I. 0.' 1926J 

that the registration was unnecessary as 
the plaintiff was already in possession of 
the property under a mortgage. This 
view is supported by the ruling of the 
Madras High Court in Muthukaruppan 
Samban v. Muthu Samban (1). In that case 
the learned Judges held that if theie was 
oral sale of the properties (and the same 
would apply to an unregistered sale), the 
fact that the vendee was already in pos- 
session would not render the sale invalid 
if the vendor by appropriate acts or decla- 
rations converted the possession of the 
vendee as mortgagee into one as purchaser. 

The second plea is not borne out by an 
examination of the record. Both the plots 
in question are found to have been in pos- 
session of the plaintiff from a long time. 
No. 981 has been recorded in his name in 
the papers, 2903 corresponds, according to 
the judgment of the Court below, to the 
old numbers 2315 and 2316-1. 231b was 
entered in the name of the plaintiff’s grand- 
father as far back as the khasr a oi 1871. 
Nothing is said as to 2315, but as the dis- 
pute in this case relates not to the entire 
plots but to trees standing on certain parts 
of them there is nothing to show that the 
Court below was wrong in holding that 
the trees fall on the land which has been 
in possession of the plaintiff and his ances- 
tors in 1871. It is for the appellant, espe- 
cially in second appeal, to show that the 
judgment of the Court below is wrong. 

For these reasons I dismiss the appeal 
with costs. 

The cross-objections put forward by the 
respondents which attack findings of fact 
have no force and are accordingly dis- 
missed. 

No objection has been taken by the 
plaintiff to the form of the decree passed 
by the Court below, but I should like to 
point out to B. Triloki Nath for his future 
guidance that in such a case as this the 
proper course is to remand an issue as to 
the amount of damages under O. XLI, r. 25 
instead of remanding the whole case under 
O. XLI, r. 23 as he has done. 

N. H. Appeal dismissed, 

(1) 25 Ind. Cas. 772; 38 M. 1158; 1 L. W. 754; 16 
M. L. T. 344; (1914) M. W. N. 768; 27 M. L, J. 497. 
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LAHORE HIGH COURT. 

Civil Miscellaneous Application No. 591 
OP 1924 

January 16, 1925. 

Present : — Mr. Justice Martineau and 
Mr. Justice Zafar Ali. 

DHANPAT RAI and others— Plaintiffs — 
Petitioners 
versus 

KAHAN SINGH and others — Defendants 
— Respondents. 

Civil Procedure Code {Act V of 1908), s. HO-— 
Appeal to Privy Council— High Court maintaining 
decree of lower Court — Leave, when can he granted — 
— Substantial question of law — Hindu Law — Com- 
promise entered into by father, whether binding on 
son. 

When the High Court maintains the decree of a lower 
Court it affirms the decision of the lower Court within 
the meaning of a. 110 of the 0 P. C , even though the 
two Courts differ in their ffndings on cei tain issues. 
Leave to appeal to the Privy Council in such a case 
can be granted only if there is a substantial question 
of law involved in the case. 

A substantial question of law within the meaning 
of s 110 of the C. P. C. means a question of law 
in respect of which there may be a difference of 
opinion. 

The general principle that a Hindu son is bound by 
a bona fide compromise entered into by his father for 
the benefit of the family is well-settled and i^ not a 
substantial question of law within the meaning of s. 
110 of the 0. P C. 

Petition for leave to appeal to His Majesty 
in Council from the judgment and decree 
of Mr. Justice Martineau and Mr. Justice 
Zafar Ali, passed in Civil Appeal No. 199 
of 1920, on the 25th June 1924. 

Dr. G. C. Naurang, for the Petitioners. 

Bakhshi Tefc Chand, Mehta Amin Chand, 
Lala TirathRam and Lala Madan Gopal, for 
the Respondents. 

ORDER -This is an application for 
leave to appeal to His Majesty in Council 
from a decree of this Court dismissing an 
appeal from a decree of a Subordinate Judge. 
The value of the subject-matter in dispute 
exceeds Rs. 10,000. 

It is contended for the applicants that, 
although this Court dismissed the appeal, 
yet as it decided the first issue in regard 
to the bar of s. 47, C. P. C. against all the 
three plaintiffs, whereas the Subordinate 
Judge had decided it in favour of two of 
the plaintiffs and against only one, this 
Courts decree should be held to have 
reversed the decision of the lower Court 
so far as two of the plaintiffs are concerned. 
We do not agree with this contention. When 
this Court maintains the decree of the 
lower (^'Ourt it aflirms the decision of the 
lower Court, even though the two Courts 
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differ in their findings on certain issues. 
This matter was settled by their Lordships 
of the Privy Council in Tassaduq Rasul 
Khan v. Kashi Ram (1). 

The only question is whether the appeal 
involves a substantial question of law. 
This Court’s finding that plaintiffs Nos, 2 
and 3 were really parties to the proceedings 
taken in execution of Ghulam Ali’s decree 
is a finding of fact. The question whether 
8. 47, C. P. C., is a bar to the suit is, in 
our opinion, so clear from the section 
itself as not to admit of any doubt, and is, 
therefore, not a substantial question of law, 
which means a question of law in respect of 
which there may be a difference of opinion: 
Gokal Chand v. Sanwal Das (2), 

Furthermore we held that the suit must 
fail, not only on account of the bar created 
by 8.47, C. P. C., but also because the plaint- 
iffs are bound by the compromise entered 
into by Bhiv Nath, the father of the first 
plaintiff, in good faith in the interest of 
the family, whereby he recognised the 
validity of the mortgage which the plaintiffs 
now seek to challenge. In regard to that 
matter also we think that no substantial 
question of law arises, as the general 
principle that a person is bound by a bona 
fide compromise entered into by his father 
is well-settled. 

As the decision of the lower Court was 
affirmed by this Court and the appeal from 
this Court’s decree does not, in our opin- 
ion, involve a substantial question of 
law we dismiss the present application with 
costs. 

z. K. Appeal dismissed, 

(1) 25 A 100, 7 C W. N. 177; 5 Bom. L. R. 100, 30 1. 
A. 35, 8 Sar. P. 0 J. 337 (P C ). 

(2) 78 Ind. Cas. 3J 7; 5 L. 260; 6 L. L. J. 180; (1921) 
A. I. R. (L ) 473. 


LAHORE HIGH COURT. 

Civil Appeal No. 929 op 1924. 

January 8, 1925. 

Present: — Mr. Justice Campbell, 
FATEH MAHOMED— Plaintiff- 
Appellant 
versus 

MITHA AND another — Defendants— 
Respondents. 

Muhammotdm LaW’^Gift by father to minor soU ^ 


FATBtt MAHOMED V , 
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Transfer of possession -- Registration— Transfer of 
Property Act {IV of 1882), s. 12S. 

A gift by a Muhammadan father to his minor son is 
complete when the deed of gift is comijleted and 
neither transfer of possession nor registration of the 
deed is necessary to complete it. [p 481, col. 1.] 

Ramamirtka Ayyan v. Gopala Ayyan, 19 M. 433, 6 
M. Ij. tJ. 207; 6 Ind. Dec. (ns) 1007, Parbati v. Baij 
Nath Pathak, 16 Ind. Cas 406; 35 A. 3, 10 A. L. J. 300 
and Vcnkati Rama Reddi v. Pillati Rama Reddt, 38 
Ind. Cas. 707; 40 M, 204: 31 M L. J. 690, 4 L. W. 
465: 20 M. L. T. 450; (1917) M. W. N. 112, followed 

The provision of the Transfer of Property Act 
that a valid gift can only be made by a registered 
deed does not apply to the Punjab, [ibid.] 

Appeal from a decree of the District 
Judge, Dera Ghazi Khan, dated the 10th 
January 1924, confirming that of the Sub- 
Judge, Choti Zirin (Dera Ghazi Khan), 
dated the 16th July 1923. 

Mr. Behari LaZ, for the Appellant, 

Mr. iSZeem, for Mr. Abdul Rashid, for the 
Respondents. 

JUDGMENT* — The facts out of which 
the present suit has arisen are as fol- 
lows : — 

One Mitha on the 30th of August 1921 
executed a document which has been held 
by the lower Appellate Court to be a deed 
of gift, transferring to Fateh Mahomed, 
his infant son, an undivided share in a 
certain landed estate. Two days later 
on the Ist of September 1921 Mitha exe- 
cuted a sale-deed transferring by sale the 
same share to one Abdul Khaliq, a defend- 
ant in the suit, the price being Rs. 1,250. 
On the next day, the 2nd of September, this 
sale-deed was registered and on the 14th 
of September the mutation in favour of 
Abdul Khaliq the vendee was entered up 
by the patwari. The minor donee’s pater- 
nal uncle, on the 5th of September pre- 
sented the deed of gift of the 3Uth of August 
for registration, but on the 12th of October 
Mitha objected to its registration and the 
Sub'Registrar refused to register it. It 
was eventually registered on the 14th of 
November by order of the Registrar. 

This suit is by Fateh Mahomed the minor 
donee for possession of the land. The Trial 
Court dismissed the suit on the ground 
that under Muhammadan Law the gift of an 
undivided share in property capable of 
division, is invalid. Appeal was made to 
the District Judge who did not sustain 
the finding of the Trial Court and held 
that this^ particular gift did not fall within 
the definition of Musha, the basic principle 
of which, he observed, is the exclusion of 
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strangers and a valid gift of an undivided 
share of property could be made in favour 
of the son of the donor. In second appeal 
tlii.s pronouncement has not been challenged 
by the respondent Abdul Khaliq. 

Before the learned District Judge, how- 
ever, Abdul Khaliq supported the Trial 
Court’s order on two difieront grounds. 
One was that the deed of gift having been 
registered against the consent of the exe- 
cutant was not properly registered and 
hence was not admissible in evidence. 
This objection was repelled by the learned 
District Judge and again his finding is 
not contested before me. The second 
ground was that the gift was not complete 
and had been revoked. Here the learned 
District Judge upheld the respondent and 
dismissed the appeal. The plaintiff has 
come here on second appeal. 

The learned District Judge held that 
the deed of gift by s. 47 of the Registra- 
tion Act took priority over the sale-deed, 
even though it was registered later than 
the latter, and that its registration was per- 
fectly regular. He observed, however, that 
the real question was whether the gift was 
complete and he laid it down that in order 
to make the gift complete it was necessary 
for Mitha to do everything to transfer the 
possession of the land to the son. No actual 
change of possession was necessary since 
the gift was by a father to his minor son; 
but it was very necessary for Mitha to have 
the deed of gift registered. Instead of 
doing so he proceeded to make a sale in 
favour of another person two days later. 
Thus the gift was not completed and Mitha 
had every right to revoke it. 

In coming to this conclusion the learned 
District Judge relied upon Kamamirtha 
Ayyan v. Gopala Ayyan (1) where it was 
held that a deed of gift being a voluntary 
transfer remains a nudum pactum until the 
donor has done all that is necessary to 
make it legally complete; that to do so, it 
is necessary inter alia, that it should be 
registered, but that he can be no more com- 
pelled to register the deed than to execute 
it in the first instance. The registration 
contrary to the supposed donor’s wishes of 
the deed under consideration was void and 
in such circumstances there was no gift. 

This dictum was disapproved in Parbati 
V. Baij Nath Pathak (2) and the decision in 

(1) 19 M. 433; 6 M. L. J. 207; 6 lad. Dec. (n. 6,) 
1007. ^ ' 

{ 2 ) 16 lad. Gas. 400; 35 A 3; 10 A. L, J, 300, 
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liamamirtha Ayyan v. Gopala Ayyan (1) 
was expressly overruled by a Full Beach 
of the Madras High Court in Venkati Rama 
Reddi V. Pillati Rama Reddi (^). It was 
there laid down that once an instrument 
of gift is duly executed, the Registration 
Act allows it to be registered even though 
the donor may not agree to its registration, 
and upon registration the gift takes effect 
from the date of execution. So far as the 
donor is concerned by executing the deed 
he does all that he need (k), for registra- 
tion can be effected even without his co- 
operation. 

The above rulings, of course, were de- 
livered in respect of cases where under the 
Transfer of Property Act a valid gift could 
only be made by a registered deed. There 
is no such law in this Province. The ques- 
tion for decision in this case is whether a 
complete gift was made on the 30th of 
August 1921 to the plaintiff, and really 
resolves itself into this. Did Mitha at the 
time when he executed that deed not in- 
tend to transfer the subject-matter to his 
son? The learned District Judge has not 
come to any finding about this intention 
but has held erroneously on the strength 
of a decision, which he was not aware 
had been overruled, that between execution 
of the deed and registration the donor 
was entitled to change his mind if he wished 
to do so, and that he ‘‘revoked” the gift. 
A gift, however, once made cannot be 
revoked and the question is whether or 
not this gift was actually made. No 
help towards the solution is to be gained 
from the ordinary rule that a gift to be 
valid must be accompanied by transfer of 
possession. The learned District Judge is 
correct in saying that that rule does not 
.apply to a gift by a father to his infant 
son. This exception is laid down in para, 
303 of Wilson’s Muhammadan Law and is 
admitted by the learned Counsel for the 
respondent to prevail. Counsel does not 
dispute the ruling of the Full Bench of the 
Madras High Court referred to above that 
so far as conveyance by written instru- 
ment is concerned a donor does all that is 
necessary when he executes the deed of gift. 
He argues, however, that the facts of the 
sale two days later and of the subsequent 
refusal to assent to n are proof that 

on the 30th of Angus'. Mni.a had no inten- 
ds) 38 Ind. Oas. 707; 40 M. 204; 31 M. L. J. 690; 4 

VV. 465; 20 M. L. T, 450; (1017} M. W, N. 1X2, 
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tion to gift the land and drew up the deed 
merely for some ulterior motive. 

In my judgment this contention has 
no force. It is an every day feature of 
ordinary life for a man to make up his 
mind to something on one day, and to change 
his mind the next day. This is what Mitha, 
who was examined as a defendant, prac- 
tically admitted to have occurred in the 
present case, and Mitha waa supporting not 
the plaintiff but Abdul Khaliq the vendee. 
In default of direct evidence to the con- 
trary of which there is none, it must be 
presumed from the facts that Mitha paid 
Rs. 3 for a stamp paper, engaged a scribe, 
put his signature to the deed of the 30th of 
August, and had it attested formally by 
witnesses that at that time he intended what 
he caused to be set out in the deed. 

The result of this finding coupled with 
those others of the learned District Judge 
which, as already slated, have not been 
challenged before me is that the appeal 
must be accepted and the plaintiff’s suit 
must be decreed, I accept the appeal ac- 
cordingly and give the plaintiff a decree 
for the land claimed together with costs 
throughout. 

N. H. Appeal accepted. 


MADRAS HIGH COURT* 

Second Civil Appeal No. 1720 of 1922. 

July 23, 1925. 

Present :— Justice Phillips. 
PUTHIA MADATHIL >1 iiiixM \\| \ M 
PATTER OF EANGANDIYUR 
AMSOM AND DESAM (died) and otheks 
Plaintiffs — Appellants 
versus 

EANGANDIYUR DEVASWOM 
URALAM AUTOLI NANI AMMA’S 
son K\hnavan VELU NAIR 
and otubks —Defendants— Respondents. 

Trust, religious-Pro-note by trustees— Trust pro* 
perty, iiability of. 

Where the tcralars of a devanuom execute a pro- 
missory note in their capacity as uralars reciting 
therein that the amount borrowed is due to tlie payee 
from the devasivom, tlie payee is entitled to procseed 
against the property of the devaswom on proof of 
existence of necessity for the loan. 

Sundaresam Chettiar v. Visu^anatha. PandarqLsan* 
nadhi, 72 Ind. Cas, 103; 45 M. 703, 31 M. JL. T. 66; 
16 L. W. 83; 43 M. L. J. 147; (1952) M. W. N. 414) 
(1822) A. 1. R. (M.) 402, relied on, 
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In the matter of buROA bai. [92 I. 0. l926j 


Second appeal against a decree of the 
District Court, South Malabar, in A. S. 
No. 465 of 1921, preferred against that 
of the Court of the District Munsif, Ponnani, 
in 0.8, No. 673 of 1919 (0. 8. No. 906 of 
1918 on the file of the Court of the District 
Munsif, Chowghat). 

Mr. K, P. Ramakrishna Iyer, for the Ap- 
pellants. 

Mr. K, P. M. Menon, for the Respondents. 

JUDGMENT. — This is a suit on a pro- 
missory note executed by the defendants, 
who are uralars of a devaswom. In the 
promissory-note, it is recited that the two 
defendants promise “in our capacity as 
ufalars of the devoswom to pay" and 
again we have the recital “ the amount 
that has been taken in cash is due to you 
from the devaswom.'" Notwithstanding 
this specific recital of the liability of the 
devaswom for the suit debt, the lower 
Appellate Court has held relying on Swami- 
natha Aiyar v. Srinivasa Aiyar (1), that the 
plaintiff is entitled only to a personal 
decree against the uralars. Since the Dis- 
trict Judge delivered his judgment, another 
case of this Court has been reported, name- 
ly, Sundaresam Chettiar v. Viswanatha 
Pandarasannadhi (2) in which the facts 
are identical with the present case, namely, 
there was a distinct undertaking in the 
promise made by the uralars that the 
money was to be re-paid out of devaswom 
funds, that is to say, not only did they 
pledge tht’r nersonal credit, but they enter- 
ed into a crntract with the plaintiff that 
the devasw'jm funds should be liable for 
the re-payment of the debt. These facts 
distinguish the present case from that 
reported in Swaminatha Aiyar v. Srinivasa 
Aiyar (1) and also that in Ammalu Ammal 
V. N^'inagiri Ammal (3). In this latter 
lor re‘*'h® learned Judges refused to consider 
the question of liability of trustees of 
religious institutions and based their judg- 
ment on the liability of secular trustees 
and adopting the same argument as that 
adopted ia the earlier case held that there 
was only a personal liability. This conclu* 
sion is based on the principles of English 
Law relating to trustees, but it is doubtful 


(1) 38 Ind. Cas. 172; 32 M. L. J. 259; 21 M. L. T. 91: 

5 L. W. 323; (1917) M. W. N. 278. ’ 

(2) 72 Ind. Cas. 103; 45 M. 703; 31 M. L. T. 66; 16 

A J ^ rt922) M. W. N. 444; (1922; 

V3) 43 Ind. Cas. 760; 33 M. L. J. 631; 22 M. L. T 391- 

$ t; W, 722; (1918) M, W. N, 110, * ^* *^* -^ • 


whether they are applicable in their 
entirety to persons like heads of mviis or 
managers of religious institutions who 
are not in the strict sense of the word 
trustees. 

It is suggested for the respondents that 
because the earliest decision in Srimath 
Daivasikamani Pandarasannidhi v. Noor 
Mahomed Routhan (4) is doubted in Swami* 
natha Aiyar V. Srinivasa Aiyar (1), whereas 
it is to a limited extent approved in Sunda- 
resam Chettiar v. Viswanatha Pandara- 
sannadhi (2) that there is a divergence of 
opinion between the two Benches. But 
Krishnan, J., in Sundai^esam Chettiar vl 
Viswanatha Pandarasannadhi (2) merely 
says that he is inclined to follow Srimath 
Daivasikamani Pandarasannidhi v. Noor 
Mahomed Routhan (4), “where the debt is 
not incurred purely on the personal liability 
of the debtors." This limitation of liabi- 
lities is the cardinal distinction between 
the present case and that in Swaminatha 
Aiyar v. Srinivasa Aiyar fl), where the 
authority of the prior decision was ques- 
tioned. I am bound by the decision in 
Sundaresam Chettiar v, Viswanatha Pan* 
darasannadhi (2) which is exactly in point 
and I may add that I see no reason to doubt 
its correctness. 

I may here observe that in dealing with 
the facts of this case, I have taken one 
fact as assumed by both the lower Courts, 
namely, that there was necessity to borrow 
on behalf of the devaswom. That point 
has not been decided by either Court. It 
will, therefore, be necessary to remit the 
case to the District Munsif for decision of 
this issue and for final disposal in the 
light of the above remarks. The stamp on 
the appeal memo, will be refunded and the 
costs of this appeal will abide the result. 

V. N. V. Appeal allowed, 

N. H. 

(4) 31 M. 47, 17 M. L. J. 553; 3 M. L. T. 95. 


ALLAHABAD HIGH COURT* 

Civil Revision No. op 1925. 

December 1, 1925. 

Present;— Mr. Justice Walsh and 
Mr. Justice Kanhaiya Lai. 

In the matter of Musammat DURGA BAI 
— Applicant. 

Guardians and Wards Act (VI 11 of 1890), ss. 31 (3) 

g ), 1(8— Order fixing sum to be spent on marriage - 
iscretion of Court — Appeal— Revision — Interference' 
by High Court, 

The question ae to what sum the guardian of ^ 
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laainor should be allowed to spend on the marriage o£ 
the minor is primarily a matter for the discrotiou of 
the District Judge, An order fixing such sum is made 
under s, 31 (3j (dj of the Guardians and Wards Act 
and is not open to appeal. The High Court will not, 
in such a case, interfere in revision under s. 48 of the 
Act. 

Oinl revision from an order of the 
District Judge, Agra, dated the 30th May 
1925. 

Mr. Shabd Saran, for the Applicant. 

JUDGMENT.— This is an application 
in revision against an order made by the 
District Judge of Agra on the 30th of May 
last with regard to the disposition of the 
funds of certain minors by their guardian. 
The two children are aged respectively 13 
and 14. The girl is 13, and the learned 
Judge, by the order complained of, has 
allowed Rs. 100 for the marriage of the 
girl, and Rs 50 for the education of the 
boy. The grounds for this application are 
that the sum of Rs. 100 is not adequate, and 
that having regard to the status of the 
ward and the customary expenditure upon 
marriage ceremonies in a Hindu family, at 
least Rs. 500 should have been awarded. 
It seems to us that prima facie there is 
something to be said for this contention* 
Rs. 100 is certainly small. On the other 
hand it sometimes happens that people, 
when left to their own devices, spend pro- 
portionately a larger sum than is prudeut 
upon marriage ceremonies and we appreciate 
the fact that in all probability the Judge 
was desirous of preventing extravagance, 
and of protecting the interests of the 
minors during the remaining part of their 
tutelage, having regard to the total funds 
available for their benefit. These are 
matters strictly within the discretion of the 
District Judge, the Act having rightly 
vested jurisdiction in the District Judge, 
who is the principal (Jivil Court in the 
locality to decide what is beat in such 
matters, having regard to the interests of 
the minors in the future as well as in the 
present. The learned Judge, in any event, 
is in a better position than the High Court 
to know what proportion of the funds avail- 
able ought to be allowed to be expended 
upon an important event like a ir. irriag *. 
We have said all this in order to indicate 
that, while we feel that there is something 
to be said for the applicant, on the other 
hand we are bound to recognise that we are 
not really in a position to review an order 
of the Judge of this kind, and that the law 
Uas left it entirely in hla discretion. It is 


admitted that the order, being one apparent- 
ly under s. 31, sub-s. 3, cl. (d) is not an 
appealable order. We are asked to interfere 
under s. 48 which is equivalent to s. 115, 
C. P. 0. We are of opinion that revision 
does not lie in a matter which is purely a 
question of amount, and a question of dis- 
cretion in the Court below, and we do not 
think that the case cited from the Lahore 
Court, in which a Single Judge expressed 
an opinion, which was only a dictum, that 
a revision might lie, is an adequate author- 
ity to justify interference in revision. On 
the other hand we appreciate the motives 
which have led to this application, and we 
think that it is possible that the learned 
Judge after considering our observations 
might come to the conclusion on re-con- 
sideration that the amount might well be 
increased without injury to the future pros- 
pects of the minors. 

We, therefore, direct that a copy of this 
order be sent to the learned Judge with an 
intimation that we think that the better 
course would be for him to give notice to 
the parties and re-open the matter with a 
view to considering whether the sum of 
Rs. 100 for the marriage expenses is in- 
sufficient In form this application is 
rejected. 

z. K, Application rejected. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 715 of 1923* 
August 13, 1925. 

Present— Mr Justice Jackson. 

NARAYANASWAMI PILLAI— 
Plaintiff— Petitionee 
versus 

QOPALAKRISHNA NAIDU-Dspenoant 
— Respondent. 

Trustee '-Debt, incurring of, by trustee — Suit after 
ceuiinj to he trustee— Proper decree. 

Where a trustee incurs a debt without charging 
the trust properties, there is a presumption that the 
creditor lent the money on his personal credit, fp. 484. 
col. l.J 

L'xkshmuiirathirtha Swamiar v. Raghavendra Rao, 
59 Itid, Cas 287; 43 M. 705 at p. 798; 12 L. VV. 139, 39 
M. L. J. 174- (1920) M. W. N. 558; 28 M. L T. 269 and 
Suniaresatn Chettiarv. V iswanatha Fandarasannadhi 
72 Ind. Cas. 103; 45 M. 703; 31 M. L. T. 66; 16 L. W. 
83, 43 M. L. J. 147; (1922) M. W. N. 444; (1922) A. I. 
R. (AI)4Q2, followed. 

In a suit by a plaintiff for recovery of money duo 
for iiraworita supplied to the defendant as trustee of 
a temple, the defendant is persenally liable, even 
though on the date of suit he has ceased to be e 
trustee, 
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BAQO V. EOSHAN BBQ. 


Petition, under 0 . 25 of Act IX of 1887, 
praying the High Court to revise a decree 
of the Court of the District Munsif, 
Negapatam, dated the 19 th March 1923, in 
S. C. 8. No. 107 of 1922. 

Mr. M. S. Venkatarama Iyer, for the 
Petitioner. 

JUDGMENT^ — Plaintiff sued defend- 
ant for Rs. 95 for fire-works supplied to de- 
fendant as trustee of a temple. The District 
Munsif found the claim to be true, but 
unsuited the plaintiff on the ground that 
defendant was no longer trustee and the 
temple was liable. Plaintiff seeks to have 
the decree reversed. Defendant may have 
his remedy against the trust but it cannot 
be said that he is absolved from all liabili- 
ty to plaintiff by the mere fact that he has 
ceased to be trustee. Such a trustee has 
got his personal credit to pledge and 
the presumption should be that when 
he • incurred a debt without charging 
the trust properties, the creditor lent the 
money on such personal credit. The prin- 
ciple would apply to an ordinary trustee 
who is not a Sanyasi. Lakshmindrathirtha 
Swamiar v. Raghavendra Rao (1}. In 
Sundareaam Chettiar v. Viswanatha Pand- 
arasanvadhi (2J it is shown that the proper 
decree in cases of this sort is a decree for 
payment by the defendant personally and 
out of the temple funds. 

The defendant does not appear to oppose 
this petition. 

I reverse the decree of the lower Court 
and order that a decree issue as prayed for 
against the defendant with costs. 

V. N. v. Petition allowed. 

(1) 59J Ind. Cas. 287; 43 M. 795 at p. 798; 12 L. W. 
139; 39^. L. J. 174; (1920) M. W. N. 568; 28 M. L. T. 
269. 

(2) 72 Ind. Cas. lOl; 45 M. 703; 31 M. L. T. 60, 16 L. 
W. 83; 43 M. L. J. 147; (1922) M. W, N. 444; (1922) 
A. I. R. (M.) 402. 


LAHORE HIGH COURT. 

Miscellaneous Civil Appeal No. 1895 
OP 1924. 

January 28, 1925. 

Present; — Mr. Justice Campbell, 
Musammat BAG O— Defendant — 
Appellant 
versus 

Mina ROSHAN BEG— -Plaintiff 
— Respondent. 

hand Act (I of «. p, 18 , SO, SI 


\JtZ A. O. IBZOj 

— Land acquisition proceedings— Dispute as to 
apportionment of compensation— Civil suitt maintain^- 
ability of -Adjudication by Collector before awards 
effect of — Reference^ application, for, before award, 
effect of, 

A civil suit between rival claimants about 
apportionment of compensation awarded under the 
Land Acquisition Act is maintainable where there 
has been no adjudication of the dispute by the 
Collector, nor a reference to the District Court, jjp . 
487, col 1] 

[Case-law reviewed.] 

An application made before the award is given by 
the Collector cannot be treated as one for reference 
to Court under s 18 of the Land Acquisition Act [ibid.] 

Under s. 9 of the Land Acquisition Act an enquiry 
by the Collector into the respective interests of the 
various persons interested in the land must be made 
before giving the final award and any such adjudica** 
tion made after the award is without jurisdiction, 
[p. 485, col. 2.] 

Miscellaneous appeal from an order of 
the District Judge, Ferozepore, dated the 
22nd May 1924, remanding that of the Fourth 
Class, Sub- Judge, Ferozepore, dated the 8th 
January 1924. 

Lala Fakir Chand, for the Appellant. 

Lala Kanshi Ram, for the Respondent. 

JUDGMENT. — Certain land was 
owned jointly by two brothers, Roshan Beg 
and Khandal Beg. The latter died leaving 
a widow, and the Revenue Records showed 
the land was owned jointly by Roshan Beg 
and Musammat Bago, the widow. Steps 
were then taken by Government to acquire 
this land under the Land Acquisition Act. 
On the 11th of November W22, Roshan 
Beg presented an application in writing to 
the Land Acquisition Collector stating that 
Musammat Bago held a half share in the 
land as a life-tenant in lieu of mainten- 
ance and that she was not entitled to any 
part of the price to be paid by Government 
for it. He asked that the whole price 
should he paid to him or else half the 
money deposited in some Bank and' the 
interest given to Musammat Bago for so 
long as she lived. 

On the 14th of November 1922 the Collec* 
tor delivered his formal award under s. 11 of 
the Act in which he made no mention of 
the dispute between Roshan Beg and Mu- 
sammai Bago. In the award statement of 
the same date the Collector entered the 
price of this land, namely, Rs. 1,451-13-6, 
as apportioned equally between Roshan 
Beg and Musammat Bago, m., Rs. 725-'9-9 
to each. Other statements attached to Ike 
award show that Rs. 725-9-9 was paid to 
Roshan Beg on the 15th of November and 
that Musammat Ba^'s money was entered 
as undisbureed owivg to non-attesdence, 
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On the 15tb of November, but not before, 
the Collector proceeded to enquire into 
Boahan Beg’s petition of the 11th of No- 
yetnber and on that day he recorded 
Musammat jBago’s statement elaimiog that . 
half of the compensation should be paid to 
her because she and Roshan Beg were in 
separate possession of definite halves of 
the land. The order passed by the Collect- 
or on the same day, the 15th of November 
was that the amount due to Musammat 
Bago was to be kept in deposit and that 
the record of a criminal case in which 
Roshan Beg's son had been sentenced to 
death should be sent for. 

Thereafter there were various adjourn- 
ments, and it was not until the 23rd of Feb- 
ruary 1923, that the application came before 
the Collector for final decision. By that 
time the six weeks within which Roshan 
Beg could have applied for a reference to 
the Court under s. 18 had expired. Counsel 
appeared before the Collector for both 
Musammat Bago and Roshan Beg, and ap- 
parently arguments centered round the 
(Question whether the application of the 11th 
of November could be taken as one for a 
reference to the Court under s. 18. The 
Collector decided that it qould not, because 
it did not expressly ask that the matter 
should be referred to the Court. He might 
also very well have added a second reason 
that the application had been presented 
before the award had been made. The 
Collector wound up his order by saying ‘T 
see no reason to go beyond the entries in 
the revenue papers and direct that the 
award (sic) may be divided in accordance 
with those entries.” 

On the 10th of March 1923, Roshan Beg 
instituted the suit of which this second 
appeal is the result, to recover from Musam- 
mat Bago Be. 725-9-9. The Trial Court held 
that such a suit did not lie in view of the 
terms of the Land Acquisition Act and 
certain rulings which will be discussed 
presentlv. This decision was reversed on 
appeal by the learned District Judge who 
took the view that since the Collector’s 
award did not adjudicate upon the claim 
of Roshan Beg against Musammat Bago he 
was entitled to maintain a suit for recovery 
of the money in a Civil Court. The appeal 
accordingly was accepted and the suit was 
remanded for decision on the merits. Mu- 
eammat Bago has come to this Court on 
second appeal and her claim that the Trial 


Court had no jurisdiction to entertain the 
suit is supported by a decision of the Cal- 
cutta High Court printed as Saibesh 
Chandra Sarkar v, Bejoy Ckand Mohatap 
(- 1 ). 

The relevant provisions of the Land 
Acquisition Act are as follows; — Under s. 9 
the Collector is obliged to serve notice of 
the intended acquisition on all persons 
known to be interested and to call upon 
them to appear and state. amongst O’ther 
matters the nature of their respective inter- 
ests in the land. Presumably in response 
to such notice Roshan Beg put in his 
written application of the 11th of November. 
Under s. 11 on the day fixed for enquiry 
the Collector is directed to proceed to en- 
quire into various matters including the 
respective interests of the persons claiming 
the compensation and to make an award 
under bis hand of the true area of the land, 
the compensation which in his opinion 
should be allowed for the land, and the 
apportionment of the said compensation 
among all the persons known or believed to 
be interested in the land, of whom, or of 
whose claims, he has information, whether or 
not they have respectively appeared before 
him. Section 12 then lays down that that 
award shall be filed in the Collector’s office 
and shall be final and conclusive evidence, 
as between the Collector and the persons 
interested, whether they have respectively 
appeared before the Collector or not, of the 
true area and value of the land, and the 
apportionment of the compensation among 
the persons interested. Section 18 of the 
Act provides that any person interested 
who has not accepted the award may, by 
written application to the Collector require 
that the matter be referred by the Collector 
for the determination of the Court, and 
this is to be done within six weeks of the 
date of the award if the person was present 
or represented before the Collector when 
the award was made. Under s. 30, when 
the amount of compensation has been 
settled under s. 11, if any dispute arises ad 
to the apportionment, the Collector may 
refer such dispute to the decision of the 
Court. Section 31 requires the Collector to 
tender payment of the compensation award- 
ed by him to the persons interested, and 
in the second sub-section it is provided 
that if they do not consent to receive the 
payment or if there be a dispute the Col- 

(I) 65 Ind. Cas. 711; 26 0. W. N. 5C6; (1922' A. I, 
«. (0.) 4. 
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lector must deposit the amount of the com- 
pensation in the Court to which a reference 
under s. 18 would be submitted. Tliere 
are three provisos to this sub-section, and 
the third is that nothing herein contained 
shall affect the liability of any person, who 
may receive the whole or any part of any 
compensation awarded under this Act, to 
pay the same to the person lawfully entitled 
thereto. 

It will be observed that in the present 
case the Collector made his award under 
s. 11 before enquiring into the respective 
interests of Roshan Beg and Musammat 
Bago, a question w'hich was raised before 
him four days previously by Roshan Beg. 
It appears then from the law above quoted 
that his adjudication after enquiry dated 
the 23rd of February 1923 was made with- 
out jurisdiction. Neither learned Counsel 
before me claims that this order can be 
read as part of the award. It cannot be 
an order on an application for review or 
modification of the award since it was on 
an application presented before the award 
was made. Apparentlj^ therefore, the Col- 
lector, if he was not able to pass orders 
upon Roshan Beg’s application of the 11th 
of November before he made his aw'ard, 
should have referred the question to the 
Court under s. 30. 

So far as the true award of the 14th of 
November is concerned it contained an 
apportionment of the compensation between 
Musammat Bago and Roshan Beg, but this 
apportionment was made without any en- 
quiry into their respective interests, such as 
s, 11 directs the Collector to make. 

Most, if not all, of the rulings on the 
question whether disputes about the appor- 
tionment between private persons of com- 
pensation awarded under the Land Acqui- 
sition Act can be the subject of ordinary 
civil suits refer to the earliest case on the 
H\iV]eci, Raja'Nilmoni Singh v. Ram Bandhu 
Rat (2) which is a decision by their Lord- 
ships of the Privy Council. In those days 
the Act in force was X of 1870 which 
did not empower the Collector to decide 
any questions of apportionment of com- 
pensation, but obliged him in s. 38, if any 
dispute arose as to apportionment when 
the amount of compensation had been set- 
tled, to refer such dispute to the decision 


tained a proviso in practically the same 
words as the proviso to the present s. 31 
(2) quoted above. In the case before their 
Lordships there had been a'dispute between 
two parties about the apportionment of the 
compensation. The Collector had referred 
it to the Court and the Court had made an 
adjudication. One of the parties then 
brought another suit to set aside that adju- 
dication. It was held that the proviso 
referred to above applied only to persons 
whose rights had not been adjudicated 
upon in pursuance of ss. 38 and 39, namely, 
the sections requiring the Collector to refer 
disputes about apportionment to the Court 
and the Court to decide them. The judg- 
ment wound up: “Their Lordships are of 
opinion that the provisions in this Act for 
the settling of compensation are intended 
to be final; and that the amount and dis- 
tribution of the compensation having been 
settled in this case by a competent Court, 
and the decision not having been appealed 
against, the settlement is final, and the 
present suit cannot be maintained ” Lar- 
lier in the judgment when explaining the 
necessity for the proviso in the Act their 
Lordships observed: “But it may happen, 
and frequently does happen, that the real 
owners, possibly being infants or persons 
under disability, do not appear, and are not 
dealt with in the first instance; and, there- 
fore, a provision of this sort is necessary 
for the purpose of enabling the parties who 
have a real title to obtain the compensation 
money.” 

This ruling has been considered and 
interpreted in three decisions of the Cal- 
cutta High Court (t) Srimati Punnabati Lai 
v. Rajah Pudmanund Singh Bahadur (3), 
(ii) Bhandi Singh v. Ramadhin Rai (4) and 
(in) Saibesh Chandra Sarkar v. Bejoy Chand 
Mohatap (1) and by the Punjab Chief Court 
in Sher Khan v. Shamsher Khan (5) wdiich 
was followed in Amolak Shah v. Charan 
Das (6). 

Rajah Nilmoni Singh v. Ram Bandhu 
Rai (2) is a case almost exactly parallel 10 
the present case. There the plaintiff sued 
to recover compensation awarded under the 
Land Acquisition Act against the person 
who actually received the money. It was 
ruled that she (the plaintiff was a female) 


of the Court. Section 40 of the Act con- 
(2) 7 C. 388; 4 Shome L. R. 263; 10 C. L. R. 393- 8 


(3) 7 0. W. N. 538. 

(4) 10 C W, N. 991; 2 0. L. J. 359. 

(5) 37 P. R. 1905; 35 P. L. R. 1905. 

(6) 17 Ind. Cas. 684; 52 P. B. 1913; 16 P. W, R; 

1913; 14 P. h. R. 1912 Sup. • ^ 
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was not precluded from maintaining the 
suit merely by reason of her having ap- 
peared before the Collector in the acquisi- 
tion proceedings, that the award of the 
Collector, who under s. 11 is, no doubt, au- 
thorised to deal with the question of appor- 
tionment, is declared by s. 12 of the Act to 
be final only as between the Collector on 
the one hand and the body of claimants on 
the other and not as between the claimants 
inter ^e, that a claimant is not precluded 
from advancing his or her claim against 
another claimant by suit in the Civil Court 
as provided by the last proviso to s. 31 (2) 
of the Act, and that to hold that he or she 
is so precluded would be to extend the 
doctrine of constructive res judicata a great 
deal too far. The learned Judges con- 
sidered that this view was in accordance 
with that taken by their Lordships of the 
Privy Council in Raja Nilmoni Singh v. 
Ram Bandhu Rai (2) and interpreted that 
decision in its allusions to ss. 38 and 39 of 
the old Act as referring strictly to an 
adjudication of a Civil Court upon a^refer- 
ence by the Collector. 

The same view was adopted and expressed 
more elaborately by Mr. Justice Mookerji 
in Bhandi Singh v Ramadhin Rai (4). With 
reference to s. 18 he observed that there 
was a difference between an objection re- 
lating to the measurement of the land or 
the amount of the compensation and one 
relating to the apportionment of the com- 
pensation among persons interested and 
that a question of the latter character could 
be determined either by a reference as 
comtemplated by s. 18 or else by a suit at 
the instance of a person who might law- 
ftilly be entitled as against another. This 
he appointed out was a question with which 
the Collector would have no concern what- 
soever and he held that by reason of the 
3rd proviso to s. 31 (2) the Land Acquisition 
Judge and the ordinary Court have prac- 
tically concurrent jurisdiction to decide dis- 
putes about the apportionment of compen- 
sation. What he apprehended to be the 
rule deducible from Raja Nilmoni 'Singh v. 
Ram Bandhu Rai (2) was that if a litigant 
had made his choice and availed himself 
of a reference to the Court under s. 18, he 
could not again ask for an opportunity to 
litigate the same matter in the ordinary 
Court. 

Both these decisions were dissented from 
in Saibesh Chandra Sarkar v. Bejoy Chand. 
MoHatap (1). So far as Bhandi Singh v. 
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Ramadhin Rai (4) was concerned the learn^ 
ed Judges pointed out with truth that in 
the particular case before him it was un- 
necessary for Mr. Justice Mookerji to con- 
sider whether the Special Court under the 
Land Acquisition Act and the ordinary 
Civil Courts have or have not concurrent 
jurisdiction. With every deference, however, 

I do not think that their dissent from 
what was held in Srimati Punnabati Dai 
V. Rajah Pudmanund Singh Bahadur (3) 
is very convincing. The learned Judges 
seem to have proceeded very largely qpoa 
what they considered it would be reason- 
able to hold was the intention of the Legis- 
lature when providing a special remedy in 
the Land Acquisition Court, whereas with 
all respect I venture to think that they 
should have looked rather to the actual 
term of the Act than to the probable inten- 
tion of the Legislature. They emphasized 
the second passage quoted above from Raja 
Nilmoni Singh v. Ram Bandhu Rai (2) 
commencing. “But it may happen and fre- 
quently does happen” and they held that 
the application of the proviso to s 31 (2) 
must be limited to cases where the person 
is under disability or is not served with 
notice of the proceedings before the Col- 
lector. They further expressed the opinion 
that the reason why their Lordships of the 
Judicial Committee referred to the adjudi- 
cation under ss. 38 and 39 of the old Act 
was that the Collector was then bound to 
refer any question of apportionment to the 
Court and that question had to be decided 
by the Civil Court. The case before them 
was whether a party served with notice 
under s. 9 who did not appear at all in the 
land acquisition proceedings and did not 
apply for any reference under s. 18 of the 
Act could afterwards maintain a suit in the 
ordinary Civil Court to recover compensa- 
tion paid to another person. They decided 
that could not do so because the proviso 
to s. 3i (2) has a strictly limited application 
and because it would mot be reasonable to 
hold that the Legislature, having provided 
a special remedy in the Land Acquisition 
Court, intended to make it optional with 
a party to apply for a reference or to in- 
stitute a suit in the ordinary Civil Court. 

Sher Khan v. Shamsher Khan (5) is a 
Division Bench ruling and the facts of the 
case are not stated explicitly in the judg- 
ment. It was one of contention between 
two claimants for the apportionment of^ 
compensation, and it was held that, since th^ 
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J)laiutiffs’ claim had been adjudicated on 
by the Collector and they did not within 
the prescribed time avail themselves of 
their right to demand reference to the Court 
under s. 18, they had exhausted their 
remedy and their separate suit in Civil 
Court had been rightly dismissed, liaja 
Nilmoni Singh v. Ram Bandhu Rai (2) was 
cited as authority for the view that the 
proviso to 8. 31 (2) does not permit a 
person, whose claim had been adjudicated 
upon in the manner pointed out by the 
Act, to have that claim re-opened and again 
h^rd in another suit. 

This case and Amolak Shah v. Charan 
Das (6) are distinguishable from the pre- 
sent case since in my view there has been 
no lawful adjudication by the Collector 
between Roshan Reg and Musammat Bago. 
If no definite point for decision had been 
put before him in the shape of Roshan 
Beg’s application his apportionment might 
bave been regular; but under s. 11 he was 
bound to make an enquiry into any ques- 
tioh which arose regarding the interest of 
the several persons entitled to compensation 
and he did not do so in respect of the 
question raised by Roshan Beg until after 
be had made his award. 

It remains to notice a Division Bench 
ruling of the High Court [Chandu Lai v. 
Ladli Begam (7)] in which it was held that 
where a Collector in his award had not 
adjudicated upon the claim of the plaintiff 
the latter’s suit in a Civil Court for her 
proportionate share in the amount of com- 
pensation allowed was competent notwith- 
standing that she did not apply for a 
reference to the Court under s. 18 of the 
Act. The plaintiff in that case had not 
appeared before the Collector at all and it 
is not stated whether notice had issued to 
her. She herself asserted that she had had 
no knowledge of the acquisition proceed- 
ings. The learned Judge ruled that the 
proviso to 8. 31 (2) clearly applied to such 
a case, they distinguihsed Sher Khan v. 
Shamsher Khan (5) and Amolak Shah v. 
Chatan Das (6) and they cited with appro- 
val Srimati Punnabati Dai v. Rajah Pud~ 
manund Singh Bahadur (3). 

This last decision is not quite so directly 
in point as the learned District Judge took 
it to be, since in the present case Roshan 
Beg did receive notice and appear before 
the Collector and he is recorded as having 

(7) 49 Ind. Cas. 667; 83 1'. B. 1919; 18 P. W. R. 

1919. 


accepted payment of a less .amount tha,n 
he now claims without protest other than 
what is contained in his previous ap plica- 
cation of 11th November. But the judg- 
ment fortifies me in my preference for 
what was laid down in Srimati Punnabati 
Dai V. Rajah Pudmanund Singh Bahadur 
(3) as against Saibesh Chandra Sarkar v. 
Bejoy Chand Mohatap (1). With some 
diffidence I suggest that the learned Judge, 
who decided the latter case, in considering 
the intention of the Legislature might have 
reflected upon the possibility of the Legis- 
lature, when framing the proviso to s. 31 
(2), having intended that the comparatively 
important Court of the District Judge need 
not in every instance be seddled with the 
task of deciding every question arising 
between private individuals about the ap- 
portionment of petty sums, and that such 
individuals should be permitted to take 
their dispute to an inferior and possibly 
cheaper Court. After all the words in s. 18 
are “may require’’ and not “shall require,” 
and the expression “any person” in the 
third proviso to s. 31 (2) does not, in my 
humble judgment, carry the restricted 
meaning put upon it by the learned 
Judge, since the rest of the sub-sec- 
tion which the third proviso qualifies 
relates definitely to persons who have 
actually appeared before the Collector. In 
the present instance let it be taken that 
Roshan Beg accepted without any protest 
payment of the amount apportioned and 
tendered to him by the Collector. By the 
second proviso to s. 31 (2) he thereby dis- 
entitled himself from making an applica- 
tion for a reference under s. 18; but under 
the third proviso nothing contained in the 
second proviso can affect the liability of 
Musammat Bago, another person interested, 
to pay to Roshan Beg any part of the com- 
pensation to which he is lawfully entitled. 
And by what other means than by a suit 
in a Civil Court could Roshan Beg, wbo is 
shut out from a remedy under s. 18, enforce 
that liability? The words “nothing herein 
contained” in the third proviso must, it 
seems to me, cover everything that has gone 
before, including the second proviso. 

If Roshan Beg accepted payment under 
protest, then the Colloctor prevented him 
from seeking any remedy under s. 18 by 
retaining the petition of the 11th Novembep 
for his own subsequent decision and by 
failing to pass ordere upon it until after the 
time limit for an application for a reference 
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had expired. It is to be noted too that the 
disputed amount which was withheld from 
' Bago was deposited in the 
Treasury and not in the Court under s. 31 
(2). All the equities, then, are in favour of 
Roshan Beg being permitted to sue in an 
ordinary Court to establish his claim. 

There is of course a conflict between the 
view taken in Srimati Punnabati Dai v. 
Rajah Pudmanund Singh Bahadur (3) and 
that taken in the two Punjab rulings Sher 
Khan v. Shamsher Khan (5) and Amolak 
Shah V. Charan Das (6). The former is 
that the jurisdiction of the ordinary Civil 
Courts is ousted only when the claim of the 
aggrieved party has already been before the 
District Court on a reference under s. 18 or 
0 . 30 of the Land Acquisition Act. The 
latter refuses such party any relief in a Civil 
Court if his claim has been adjudicated 
upon by the Collector and there has been 
no reference to the District Court. This 
divergence requires no examination in the 
present case, because for the reason above 
stated I do not consider that the Collector’s 
award of the 14th November was an adjudi- 
cation of Roshan Beg’s claim. 

I hold that the decision of the learned 
District Judge was correct and I dismiss 
the appeal with costs, 

N. a. Appeal dismissed. 
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OF 1924. 
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Present : — Mr. J ustice Pratt. 

MA TOK AND OTHERS— Appellants 
versus 

MA YIN AND OHTSRS— Respondents. 

Civil Procedure Code (Act V of 1908), s. 11 — Res 
judicata between co-defendants, conditions of— Limi- 
tation Act (IX of lk>$), Sch. I, Art. 123 — Suit by 
heir to recover share of estate of deceased from co- 
heirs— Limitation applicable. 

la order that a decision should operate as res 
/kdicata between co-defendants there must have been 
a conflict of interest between the co-defendants, and 
it should have been necessary to decide on that con- 
flict in order to give the plaintiff relief appropriate 
to his suit and the judgment must contain a 
decision of the question raised as between the co- 
defendants deflning the rights and obligations of the 
defendants inter se. [p. 490, col 1.] 

There is no reason why a different aspect should 
be given to a claim for a distributive share of the 
esUte of a deceased person against an administrator. 


who should have distributed the estate and given a 
share to the plaintiff but failed to do so, from the 
aspect of a similar claim against one or more heirs 
of a deceased person who shoxild have amicably 
agreed to a partition of the estate and given a share 
to the plaintiff but have failed to do so. Such a suit 
is governed by Art. 123 of Sch. I to the Limitation 
Act. [p. 490, col. 2 ] 

JUDGMENT.— Plaintiffs as surviving 
descendants of Ma Min Sin and Ma Kin, 
daughters of Po Kyu, deceased, sued Ma 
Tok and other representatives of Ko Hmu, 
a son of Po Kyu, the son of'Ma Kin and 
others, for possession of half the estate of Po 
Kyu on payment of Rs. 750 being half th6 
charges incurred by Ma Tok on litigation 
for recovery of the estate. 

Plaintiffs' case was that Ma Tok held the 
lands on behalf of the co-heirs subject to 
discharge of the lien, which she possesses 
by reason of the expenses incurred by her 
on litigation in connection with the estate. 

In a previous suit Po Ka sued Ma Tok 
and other representatives of Ko Hmu for 
one- fourth share of the estate of Po Kyu and 
obtained a decree. The suit went up to the 
Court of the Judicial Commissioner, who 
held that Ma Tok had admitted Po Ka’s 
interei^t in the suit lands, and that Po Ka had 
proved that the lands belonged to the estate 
of Po Kyu, which remained undivided in 
the hands of Ko Hmu and his widow Ma 
Tok, and that consequently Po Ka was 
entitled to one-fourth of the estate on pay- 
ment of one- fourth of the charges incurred 
by Ma Tok in connection therewith. 

In the previous suit the present plaintiffs 
were co-defendants with Ma Tok. The Trial 
Court has found that the lands in suit were 
not part of the estate of Po Kyu ; but on 
appeal the District Court has held that the 
finding of the Judicial Commissioner that the 
lands were ancestral property is binding in 
the present suit and that the subject-matter 
of it is, therefore, res judicata. 

No doubt a finding in a previous suit 
may undei certain circumstances be binding 
as between the defendants, but it is only 
with very strict reservatioi^s. 

In xVgfa Thet Tha v. Mi Kye Gyi (1), it was 
laid down that where an adjudication bet- 
ween the defendants is necessary to give an 
appropriate reliejf to plaintiffs^ there must 
be such an adjudication, and in such a case 
adjudication will be res judicata between 
the defendants as well as between the 
plaintiff and the defendants; but for this 
effect to arise there must be a conflict of 

(1) U, B. B. (1907-09), C. P. 0., 5 . 
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interest between the defendants inter se. 

I have studied the judgment of the learned 
Judicial Commissioner in Civil Appeal 
No. 404 of 1915 and it is quite clear to my 
mind that there was no adjudication as 
between Ma Tok and the plaintiffs in the 
present case. 

The learned Judge distinctly used the 
expression that as against Ma Tok and her 
children, Po Ka was entitled to one-fourth. 
He nowhere came to an express finding that 
the present plaintiffs were entitled to a 
share as against Ma Tok. 

The limits within Avhich an adjudication 
can be res judicata as between co-defend- 
ants were clearly laid down by a Bench of 
the Calcutta High Court in Jadao Chandra 
Sarkar v. Kailash Chandra Singh (2). Three 
necessary conditions were there prescribed: 
(1) that -there should be a conflict of 
interest between the co-defendants; (2) that 
it should be necessary to decide on that 
conflict in order to give the plaintiff relief 
appropriate to his suit ; and (3) that the 
judgment should contain a decision of the 
question raised as between the uo-defend- 
ants. 

In the earlier Bombay case of Ramchandra 
Narayan v. Narayan Mahadev (3), it was 
held inter aiia that there must be a judg- 
ment defining the rights and obligations 
of the defendants inter se. This ruling was 
followed by a Bench of the High Court at 
Lahore in Mehra v. Devi Ditta Mai (4), and 
it was pointed out that without necessity a 
judgment will not be res judicata as between 
defendants. 

A similar view was taken by a Bench of 
the Bombay High Court in G'njirfn; 
Batkrishn v. Vasudeo Dattatrya (ft) 

^ I' have no doubt that the law on the 
subject is correctly laid down in the judg- 
ments cited and that the conditions neces- 
sary to make the subject-matter of the 
present suit res judicata have not been 
fulfilled. 

It may be a legitimate inference from the 
judgment of the Judicial Commissioner in 
the suit between Po Ka, the plaintiffs in the 
suit now under appeal and the defend- 
ant Ma Tok, that the property in suit is 
ancestral property and that the present 

(2) 34 Ind. Cas. 929; 25 C. L. J. 322; 21 C. W. N. 
693. 

(3) 11 B.216; 11 Ind. Jur. 301; 6 Ind. Deu. (n. s.) 142. 

(4) 62 Ind. Cas. 635; 2 L. 88; .3 L. L. J. 223. 

(h) 73 Ind. Cas. 912; 47 B. 534; 25 Bom. L. E. 268; 
(,1923) A. L R. (B.) 203. 
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plaintiffs have a right to a half share as 
against Ma Tok, but as I have already point- 
ed out, there has been no express ad j udica- 
tion to this effect as between the co-defend- 
ants in that suit. 

I am unable, therefore, to accept the view 
of the learned District J udge that the sub- 
ject-matter of the present suit is res judi- 
cata. 

Ma Tok obtained possession of the dis- 
puted properly as the result of litigation 
about 1892. 

How long before that Po Kyu died is not 
clear. It is to my mind incontestable that 
suit by co-heirs for a share against her has 
been long barred under Art. 123 of the 
First Schedule to the Limitation Act. 

I entirely agree with the observation of 
Lentaigne, J., in Maung Po Kin v. Maung 
Shew By a (6) (at page 415*), that there is no 
reason why a different aspect should be 
given to a claim for a distributive share 
against an administrator, who should have 
distributed the estate and given a share but 
failed to do so, from the aspect of a similar 
claim against one or more heirs who should 
have amicably agreed to partition of the 
estate and given a share but failed to do so. 

The appropriate Article for suits against 
co-heirs for a share in the corpus of an in- 
heritance is 123. I have little doubt that, 
had the applicability of Art. 123 been 
urged before the Judicial Commissioner, 
the result of Po Ka’s suit would have been 
different. 

Assuming that when Ma Tok obtained 
the estate by litigation, she was willing to 
give the heirs their legal shares on receipt 
from them of a proportionate share of the 
expenses incurred by her, and that she was 
legally bound to do so, yet there must be a 
limit to her willingness and to her obliga- 
tion. 

She cannot be expected to hold the estate 
for ever at the will and pleasure of the other 
heirs or their representatives. 

The right to pay off a portion of her lien 
and obtain a share must be exercised within 
a reasonable time. 

I am not prepared to hold that there was 
joint possession or that Ma Tok was merely 
a trustee for the plaintiffs. The learned 
Judicial Commissioner attached more 
importance to the admission of Ma Tok be- 
fore the Settlement Officer in 1912 that Mi 

(6) 76 Ind. Cas. 855; 1 R.405; (1924) A. I, R. (R.) 155 

♦Page of 1 R.— LA’iJ "" ' 
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Ym, first plaintiff, is interested in the estate 
than I am prepared to give. It cannot be 
treated as an unqualified admission that 
plaintiffs had a subsisting right to a share 
in the estate. Ma Tok may have said that 
Ma Yin had an interest, but she did not 
know the law of limitation, and her state- 
ment cannot be construed as an admission 
that Ma Yin still had a legal title enforce- 
able in Court. 

It seems to me it would be iniquitous 
after Ma Tok had peaceable possession of 
the estate for thirty years, having recovered 
it by litigation at her own expense, to allow 
other heirs to step in now and obtain a 
share, when they have slept on their rights 
for so long. 

If their rights were conceded, no holder 
of ancestral estate which he had recovered 
or redeemed, would be safe so long as co- 
heirs, or their legal representatives survived, 
nor would his successors apparently until 
there has been an overt act rendering the 
possession adverse to the co-heirs. 

The doctrine that an heir, who redeems or 
recovers ancestral estate with the consent, 
express or implied of the co-heirs holds on 
their behalf can be pressed too far. 

In tlie present suit, however, plaintiffs 
have been held by both the Courts below 
to have failed to prove their claim on the 
merits. As I have held that the subject- 
matter of the suit is not judicata the 
appeal must, therefore, succeed apart from 
the question of limitation. 

I set aside the finding and decree of the 
District Court and restore the decree of the 
Sub-Divisional Court with costs through- 
out. 

Z- K, Appeal allowed. 


MADRAS HIGH COURT. 

Appeals Nos. 144 and 145 of 1922 and 3 
OF 1923. 

August 25, 1925. 

Present Mr, Justice Phillips and 
Mr. Justice Eamesam. 
ASANALLI NAGOOR MEERA 
AND OTHERS— Plaintiff and his legal 
representatives-- Appellants 


versus 


K. M. MAHADU MEERA and others — 
Defendants — Respondents. 

. Civil Procedure Code (Act V of WOS), a. lS--Foreign 
^'^d^ynent^Svibrnfmioii^tojuriadiction of^fortign, Court ‘ 


— Power-of -attorney to appear ^ whether amounts to sub^ 
mission — Person invoking jurisdiction of Foreign Court 
as plaxnt\-ff — Subsequent denial of ju.risdiction — 
Estoppel— kx parte foreign decree, whether decision 
on merits 

The execution by a person of a power-of-attorney 
authorising his agent to appear and conduct for him 
litigation in a Foreign Court amounts to submission 
to the jurisdiction of such Court, [p. 491, col ?.] 

Ramanathan Chettyar v. Kalimuihu PUlay, 18 Ind. 
Cas. J89; 37 M. 163, 21 M L. J. 619 and J annothassain 
V, Mahamad Ohuthu, 82 Tnd. Cas. 424; 47 M. 877; 47 M. 
L. J. 356; 20 L. W. 677; (1925) A. LK. (M.) 155, relied 
on. 

A person who as plaintiff invokes the jurisdiction 
of a Foreign Court cannot afterwards be allowed to 
deny the jurisdiction of such Court as a defendant, 
[p. 492, col. 1.] 

S. A No 1492 of 1920, followed. 

An ex parte decree obtained in Foreign Court must 
be deemed to be a decree passed upon the merits when 
there has been no ■ ■ ' . ’ j defendant [ibid] 

J anoothassan Y *' ' 82 Ind Cas. 425; 

47 M. 877, 47 M L. J.356; 20 L W. 677; (1925) A. 1. 
R. (M ) 155, followed. 

Appeal against the decrees of the Court 
of the Subordinate Judge, Tutieorin, in 
Original Suits Nos 4, 3 and 5 of 1920. 

Messrs. A. Krishnaswamy Iyer and V, 
Narayana Iyer, for the Appellants. 

Mr. K. Narasimha I yer, for the Respond- 
ents. 

JUDGMENT. — These are appeals in 
suits filed on judgments obtained in the 
Colombo Court against a partnership whose 
members were the defendants or their pre- 
decessors in-interest. The lower Court has 
found that the partnership did not submit 
to the jurisdiction of the Colombo Court, 
but as against some of the defendants there 
was jurisdiction because they individually 
submitted to that jurisdiction. It has been 
held in Ramanathan Chettyar v. Kalimuthu 
Pillay (1) and also in Janoothassan v. 
Mahamad Ohulhu (2), that the execution of 
the power-of-attorney authorising an agent 
to conduct litigation in a Foreign Court is 
a submission to jurisdiction. In the present 
case, it is clear from the deed of partner- 
ship and from the power of- attorney by one 
of the managing partners Exs. H and J 
that the holder of the power was authorised 
to file suits, to defend suits and to carry on 
all manner of proceedings in the Courts in 
Ceylon. It is suggested for the respond- 
ents that these documents were not in force 
at the time these suits were filed, because 
the partnership has been dissolved. The 
only evidence we have on this point is the 
statement of the plaintiff that he thinks 


(1) 18 Ind. Cas, 189; 37 M. 163; 24 M. L, J.619 

(2) 82 Ind. C.a3. 425; 47 M. 877; 47 M. L. JJ 356; 20 
L. W. 677; (1925) A. I. a (M.) 155J 
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that the partnership was dissolved at about 
the time of the riots and the statement of 
the 2ad defendant that the business of the 
firm ended in 1914, but the 2nd defendant 
adds, “I did not authorise my partners 
there to contest the suits in Ceylon", thus 
implying that there was a parnership exist- 
ing. On this evidence it is quite impossible 
to come to the conclusion that the partner- 
ship had been dissolved at the date on 
which the suits were filed. The mere fact 
that the partners ran away to India on 
account of the riots in Ceylon does not, as 
the Subordinate Judge remarks, terminate 
the partnership and in the absence of any 
other evidence that the partnership was 
terminated, we must hold that this deed of 
partnership and the poWer-of-attorney were 
in full force on the date of the suits. There 
is also an additional circumstance which 
would possibly give the Ceylon Court 
jurisdiction and that is the fact that the 
defendants firm actually filed suit in the 
Ceylon Court and having come in as plaint- 
iffs can hardly be allowed as defendants to 
deny the j urisdiction which they themselves 
invoked and in this connection I would 
refer. to a judgment in Second Appeal 
No. 1492 of 1920 (not reported). The 
question whether the plaintiff obtained an 
assignment of the decrees benami for the 
defendants firm was raised and contested 
in the Ceylon Court and consequently that 
finding is now conclusive under s. 13 of the 
C. P. 0. 

The respondents raised a further point 
that in a case in which there was no 
appearance, the decision cannot be said to 
have been upon the merits but this question 
has been fully discussed in Janoothassan. 
V. Mahamad OhxCthu (2), to which one of us 
was a party and we are prepared to follow 
that decision again. 

In the result the appeals must be allowed 
and there will be a decree in each case for 
the plaintiff as sued for with costs through- 
out. 

V. N. V, Appeals allowed. 
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ALLAHABAD HIGH CQDRT. 

Civil Revision No. 118 op 1925. 

December 2, 1925. 

Present ; — Mr. Justice Mukerji. 

GOKUL DAS AND oTHBes— P laintiffs 
—Applicants 
versus 

NATHU — Dbpendan r — R bspondent. 

Civil Proctdure Code (Act V of 1908}, e. 20 (c) — Suit 
to recover loan — Place of suing. 

In the absence of a contract to the contrary it is 
the duty of the borrower to seek out the lender for 
payment. In such a case the money is payable the 
place where the lender resides or carries on business 
and a suit for the recovery of the money may, therefore, 
be brought at such place.* [p. 493, col 1.] 

Civil revision from an order of the Judge 
Small Cause Court, Moradabad, dated the 
8th May 1925. 

Dr. k. N. Katju, for the Applicant. 

JUDOMENTt — These two applications 
in revision may be disposed of by the same 
judgment as the facts are very similar. 

The applicants who are plaintiffs in two 
different suits are money-lenders by pro- 
fession and their practice of money-lending 
is something like this. They send munims 
or trusted servants of theirs with money to 
villages in different districts with instruc- 
tions to lend money to people who might 
stand in need of borrowing. It is alleged 
that the defendants in these two cases 
borrowed money from the plaintiffs’ agents, 
in one case in the District of Bareilly and 
in the other in the District of Shahjahanpur. 
The plaintiffs are residents of the District 
of Moradabad. The debtors did not pay 
and thereupon they brought the two suits 
for recovery of the money at Moradabad. 

The defendants did not appear. The 
plaintiffs’ agents who had lent the money 
in each case went into the witness-box and 
swore that there was an express agreement 
by the debtors that they would re-pay the 
loans at Moradabad. The agents further 
produced memoranda made in the account 
books of the plaintiffs to the effect that the 
borrowers had agreed to re-pay the money 
at Moradabad. 

The learned Judge of t^e Small Cause 
Court disbelieved the evidence given to 
the effect that there was an express agree- 
ment to re-pay the money at Moradabad, 
The evidence was trustworthy and should 
have been accepted. He was of opinion 
that it was not likely to have beep the caae 
that the borrowers would come to MorAd- 
abad ta make payment Evidently the 
learned Judge thought that the borfowera 
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had agreed to pay at their own homes 
where the loans were advanced. 

Assuming that the evidence that the de- 
fendants had agreed to pay at Moradabad 
was untrustworthy, we have to rely on pre- 
sumptions of law alone. For there is no 
evidence to show that the borrowers and 
the lenders h^d agreed that re payment 
would be made only at the borrowers’ place. 
The presumption of law was pointed out in 
the cases quoted by the learned Judge of 
the Small Cause Court himself, and it is 
this that in the absence of a contract to the 
contrary the borrower ought to seek out the 
lender for payment. The learned Judge 
was, therefore, not justified in ignoring the 
rulings of this Court. They were really not 
quite distinguishable specially the case 
reported as Bangali Mai v. Firm Ganga 
Ram-Ashvafi Mai (1). 

I allow the applications in revision, set 
aside the decrees of the Court below and 
decree the plaintiffs’ claim in each case 
against the defendants with costs and 
interests at 6 per cent, per annum from the 
date of the institution of the suit till re- 
covery. 

z. K. Applications allowed, 

(1) 71 Ind. Cas. 431; (1923) A. 1. R. (A.) 465. 


SIND JjaDlCIAL COMMIS- 
SIONER’S COURT. 

Original Civil Suit No* 126 of 1925. 
July 13, 1926. 

Present:— Mr. Tyabji, A. J. C. 

KALA GELLA and oruBRs— P laintiffs 
versus 

8H1VJI SON OP HAMIR and others— 
Defendants. 

Civil Procedure Code (Act V of 190S), 0. IX, r. 7 — 
Proceedings, ex parte, against defendant— Application 
to appear in suit, whether necessary — Procedure, 

Uxider the provisions of O. IX, 0. P. C., if a defend** 
ant does not appear and bo long as he is absent, the 
'iSsroceedings must necessarily be ex parte and under 
X." 6 of that Order, the Court is empowered to proceed 
notwithstanding that the defendant may be absent. 
Should; however, the defendant appear in the middle 
of the proceedings, by the very fact that he is present, 
the pr cease thenceforth to be ex parte and 

:i ■ a|, plica: i.'ri by him is necessary for being per- 
mit to Fipp-iar, but if on a late appearance he 
wishes to be ^aced in the same position as if he had 
appeared at the proper time, he should under r. 7 
of the Order apply for permission to that effect. 

495, coh 2; p. 496, col. l.J 
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Satyendra Nath Sen v. NatendrcC Nath Gupta, 81 
Ind. Cas. 867; 39 C. L. J. 279; (1924) A. L R. (C ) 806, 
Mannu v Tulshi, 61 Ind. Cas. 958; 20 A L J. 39; 
(1922; A. 1 R. (A ) 33 and Bhagwat Prasad Tewari v. 
Muhammad Shibli, 66 Ind. Oas 892; 20 A. L. J. 270; 
(1922) A. I. R. (A) 110, relied upon. 

Newton v. Kurneedhone, 9 B. L. R. App 15, 
re ferred to. 

Syud Mahomed Hossein v. Shaikh Montogul Haq, 
18 W. R. 400, distinguished. 

Mr. Khanchand Gopaldas, for the Plaint- 
iff. 

Mr. Dhanjishah C. Agha, "for Defendant 
No. 3. 

ORDER. — By an application dated 
24th J une 1925 the third defendant prays 
that this Court should “ vacate the ex parte 
order passed against him and allow him 
to appear and defend the suit under O. 
IX, r. 7 and s. 151 of the C. P. C.” 

It was explained to me that the order 
that is sought to be set aside is an order 
of 11th May 1925, which I shall set out 
below, and which was passed in circum- 
stances of which the record contains the 
following note made by the second Regis- 
trar on the 6th of May 1925: 

“ Service deemed good against defend- 
ant No. 3. Defendant called absent, call 
up for ex parte orders against defendant No. 
3 on 11th May 1925." 

The matter was accordingly brought up 
in Court on the 11th of May 1925 and 
what occurred is recorded in the following 
terms: 

“ Defendant No. 3 called absent ex 
parte'' 

I was inclined to consider this last note 
as a mere statement of fact, that the de* 
fendant, being called, did not appear, and 
that, therefore, the proceedings at that 
time and daring his absence, were ex parte: 
the only proceedings that I understand 
took place on the 11th of May being that 
the defendant was called, and that on hia 
not appearing this uncontroverted fact was 
recorded It was argued, however, that 
an order was made on the 11th of May 
whereby it was intended to inflict a sort of 
diminutio capitis or stigma on the third 
defendant who was thenceforth to be con- 
sidered “ ex parte," (The expression is 
not mine. I am unable to understand how 
a party can be ex parte. Proceedings of 
course may be cx parte if only one side 
appears). However, it be, it was argued 
that, owing to this order, the third defend- 
ant was under a disability from appearing 
in the suit instituted against him and that, 
if he did appear, the Court would be uu* 
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able to consider him as otherwise than 
absent unless the order of the 11th of May 
was vacated on some such application as 
the present. The Court, it was said, was 
empowered to make such an order having 
such effect under O. IX, r. 7; and that the 
deleterious effects of the order affected not 
only the third defendant who w^as primarily 
subjected to it, but it affected the Court 
who could not hear w’hat the third defend- 
ant may have to say unless it first held 
that he showed some sufficient cause for 
not having appeared on the previous occa- 
sion, presumably on the 11th of May. 

The relevant provisions of the law are 
contained in the O. P. C., 0. IX. The 
order begins by providing under r. 1 for 
the attendance of the parties on the day 
fixed in the summons for the defendant 
to appear and answer; and lays down (after 
containing some other rules not now rele- 
vant), that “ where the plaintiff appears 
and the defendant does not appear when 
the case is called on for hearing, then, if 
it is proved that the summons was duly 
served, the Court may proceed ex parte,'' 
I will pause here to point out that it is 
under this rule that the Court is empower- 
ed in the first instance to proceed at all in 
the absence of one side, and on the appear- 
ance of the other side alone. Though the 
desirability, I might say, the necessity, of 
the Court having such powers to proceed 
ex parte is obvious, yet unless some such 
power were expressly given, it may well be 
argued that the Court would not have in- 
herent powers to proceed ex parte, and that 
the existence of r. 6 of 0. IX supports 
this contention. 

The argument, however, before me is that 
the Court is not only empowered to proceed 
when the defendant is actually not in Court 
but to order that the proceedings shall 
thenceforth be ex parte. This contention 
is opposed to a fundamental principle on 
which our Courts purport to proceed that 
no man is to be judged without an oppor- 
tunity being given to him of being heard. 
Thus even where bodies like castes and 
clubs have autonomous constitutions as 
regards their internal affairs and the Courts 
do not ordinarily interfere with their deci- 
sions in such matters yet if it is found, e. g., 
that a member of a caste or a club is ex- 
pelled without being given an opportunity 
of answering the allegations against him 
the Courts interfere on the ground that the 
proceedings are opposed to natural justice. 


But nothwithstanding this fundamental: 
principle the contention was supported be- 
fore me by elaborate and I may say at 
once, very able arguments ^\ith which I 
shall proceed to deal. As a preliminary I 
may remark that (though the argument was 
not 80 expressed before me), I have a shrewd 
suspicion that no small basis of the argu- 
ment was that since . the Legislature has 
used the foreign expression ‘ ex parte ' 
instead of saying “while only one party is 
present “ or “ notwithstanding that one of 
the parties is absent,” therefore, the ex- 
pression must have peculiar, perhaps I 
may say, magical effect. 

The argument proceeds to the following 
effect, that under r. 6 (1) the Court may 
once for all decide that the hearing will in 
future be ex parte and that having done so, 
it may safely adjourn the hearing to another 
day. Then (it is argued) the hearing con- 
tinues to be ex parte, notwithstanding that 
the defendant may thereafter appear: and 
in support of this proposition r. 7 is 
cited. That rule is in the following 
terms : — 

“ Where the Court has adjourned the^ 
hearing of the suit ex parte, and the defend- 
ant, at or before such hearing, appears 
and assigns good cause for his previous 
non-appearance, he may, upon such terms 
as the Court directs as to costs or other- 
wise, be heard in answer to the suit as if 
he had appeared on the day fixed for his 
appearance.” 

IJuder this provision, it is argued, .thS 
the defendant having failed to appear at 
one stage of the hearing, cannot be per- 
mitted to appear, or be heard, at another 
stage without assigning good cause for his 
previous non-appearance. But this argu- 
ment entirely overlooks the gist of r, 7. 
which is indicated by the last line of 
the rule : the object of this rule is that if 
sufficient cause is shown for non-appear- 
ance the defendant may upon terms, be 
placed in the same position, retrospectively 
as if he had appeared at the earlier stage, 
This interpretation of r. 7 may not strike • 
one immediately on a reading of it by itself 
but it seems to me that no doubt can be 
left as to this being its import when it is 
read in connection with the rest of the 
relevant rules, viz , rr. 6, 7, 11 and 13. 
It is obvious that if there are several de- 
fendants and one or more of whom appear 
and the others do not appear, r. H 
provides for the case : and then the Oour^ 
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shall proceed and make its order with res- 
pect to the defendants who have not ap- 
peared only at the time of r-: 
judgment. The magical power of " maiLing 
the defendant ex parte ’’ (the expression 1 
have put in inverted seems actually to be 
current in some quarters) these magical 
powers are evidently denied to the Court 
where there being more defendants than 
one any one of them appears. Numbers 
apparently prevail even against magic. 

But further under r. J3 where the 
whole suit has been heard ex parte the de- 
fendant not having appeared at all the de- 
fendant may still appear and if the Court 
is satisfied that he was prevented by any 
Buflficient cause from appearing when the 
suit was called on for hearing, the Court 
is directed to set aside the decree against 
him upon terms. 

So that the argument in favour of the 
“ ex parte order ” theory must in the first 
instance admit its inefficacy where there are 
several defendants and any one appears 
and what is more important, must proceed 
to this length that under it a defendant 
who appears, say an hour after the so-called 
ex parte order has been made, must be 
placed in a worse position than a defendant 
who does not appear at all and who per- 
mits the Court to proceed with the whole 
suit and to pass an ex parte decree. For 
in the former case the defendant can in no 
way be placed in regard to the hour during 
which he was absent in such a position as 
if he had been present from the start, 
whereas a defendant who does not appear 
at all can come under r. 13 and have the 
whole hearing over again. 

It was then suggested that 0. VIII, r. 10 
and O. XVI, r. 20 give power to the Court 
straight away to pronounce judgment again 
a party who fails to present a written state- 
ment, or to give evidence or produce a 
document in his possession : and that, 
therefore, a defendant who had failed to 
appear altogether may have the compara- 
tively minor penalty inflicted on him of 
having the suit heard without being per- 
mitted to appear. But the rules referred 
to, have application only in the cases spe- 
cified, which, it is obvious are cases of con- 
tumelious disregard of the Court’s orders 
in matters within the defendant’s power. 
They have no analogy to the present dis- 
cussion. 

These rules and provisions seem so simple 
that I feel as though I were merely labour- 
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ing the obvious ; and I cannot help being 
surprised at the ability and persistence (I 
mean to annex no offensive implication) 
with which a different view was pressed 
before me. 

Reliance was placed on the rules of the 
Supreme Court of England, O. XTI, r. 22; O. 
XIII, rr. 6 and 10; O. XXVII, rr. 5, 13 lo 
show that the practice in England also 
allowed of proceedings being ordered to 
be ex parte. I am not sufficiently familiar 
with English procedure to make any use of 
this argument : but so far as I am able to 
judge the English practice is so different 
from that of India that no advantage is 
gained by comparing the two sets of rules. 

Several authorities were cited to me and 
I shall deal with them shortly: Syued 
Mahomed Hoosein v. Shaikh Montogul Huq 

(1) was decided under the Code of 1859 in 
which the corresponding provision ended 
with the words that “ the defendant may 
be heard in answer to the suit ” whereas 
the addition of the final words of O. IX, r. 7 
viz., “ as if he had appeared on the day 
fixed for his appearance,” which were added 
in the Code of 1882 and retained in 1908 is 
very significant. These words and the con- 
text make the meaning perfectly clear. 
Even under the Code of 1859 a different 
view was taken in Newton v. Kurneedhone 

( 2 ) . 

On the other hand there are three clear 
decisions which favour the view that I have 
taken Satyendia Nath Sen v. Narendra 
Nath Gupta (3) a judgment of Sir Asutosh 
Mookerji’s ; Manu v. Tulshi (4) Bhagwat 
Prasad Tewari v. Muhammad Shibli (5) in 
both these decisions Sir Pramade Charan 
Bannerji participated. The decision in 
Bhagwat Pershad v. Mahomed Shilbi (5) 
seems to be directly in point. 

As I have explained above, the provisions 
of O. IX contain none of the absurdities 
that the plaintiff desires me to introduce in 
them. They are quite plain and clear: if 
the defendant does not appear, and so long 
as he is absent, the proceedings must neces- 
sarily be ex parte; and r. 6 empowers the 
Court to proceed, notwithstanding that he 
may be absent. Should the defendant ap- 

(1) 18 W. R. 100. 

(2) 9 B. L. R. App. 15, 

(3) 61 lad. Oas, 867; 39 0. L. J. 279; (1924) A. 1 R. 
(0.) 806. 

(4) 64 Ind, Cas. 958; 20 A. L. J. 39; (1922) A. 1. R. 
(A.) 33. 

(5) 66 Ind. Oas. 892; 20 A. L. J. 270; (1922) A. I. R, 
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pear in the middle of the proceedings by 
the very fact that he is present, the f^ro- 
ceedings cease thenceforth, to he ex parte; 
and the rules do not provide for any magic 
by which the defendant who has appeared 
should be made to disappear, but what r. 7 
does provide is, that on a late appearance 
he may on terms be placed in the same posi- 
tion as if he had appeared at the proper 
time, e. g., in regard to right to cross-exa- 
mine a witness who may have been examin- 
ed in his absence. Finally, r. 13 provides 
for the case where the defendant has failed 
to appear throughout even in that case the 
■defendant may be placed in the same posi- 
tion as if he had appeared, viz., the decree 
itself may be set aside and the whole pro- 
ceeding commenced de novo. 

For the reasons, that 1 have given, I am 
of opinion that there is no order against the 
third defendant which I can vacate. The 
application will, therefore, be dismissed. 

The plaintiff asks that the application 
should be dismissed with costs. But it is 
evident to me that there has been some mis- 
understanding of the procedure, for which 
the applicant is not responsible. It was the 
plaintiff who supported the procedure which 
I hold to be misconceived. There will, 
therefore, be no order as to costs. 

P. B. A. 

Order accordingly. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 132 of 192£>. 

December 3, 1925. 

Present: — Mr. Justice Daniels. 
ABDUL MAJID — Defendant— Applicant 
versus 

WAHIDULLAH— Plaintiff — Respondent. 

Civil Procedure Code {Act V of 1908], 0 IX, rr. 8, 
9-—Diimiasal for default — Restoration, application for, 
rejection of — Appeal— Appellate Court, power of, to 
decree suit to extent of admission — Decree on admission 
of claim, effect of. 

On an. appeal from an order refusing to restore 
a suit dismissed in default, the Appellate Court 
cannot make an order ■which the original Court could 
not legally have made. If the Appellate Court agrees 
with the Trial Court it must dismiss the appeal. If it 
differs from the Trial Court it should order the case to 
be restored either on terms or unconditionally. It has 
no jurisdiction to pass a decree in favour of the 
plaintiff, [p 496, col. 2.] 

For the purpose of O. IX, r. 8, C. P. C., it is the net 
amount for which the defendant admits liability after 
deducting all payments alleged by him which has to 
be taken into account, [ibid.] 


Civil revision against an order of the 
Third Additional Subordinate Judge, Ali- 
garh, dated the 29th August 1925. 

ilr. M. A. Aziz, for the x\pplicant. 

JUDGMENT.— The plaintiff filed a 
suit against the defendant which was dis- 
missed under 0, IX, r. 8, as on the date of 
hearing the defendant was present but the 
plaintiff was absent. An application was 
made under O. IX, r. 9 to restore the case 
but was rejected. Against that order the 
plaintiff appealed to the District Judge. 
Both the original and the Appellate Court 
found that there was no sufficient cause for 
the plaintiff’s absence on the date of hearing 
and that no case was made out for restora- 
tion. The learned Subordinate Judge who 
heard the appeal found, however, that the 
defendant in his pleadings had admitted 
the claim to the extent of Rs. 288. He, 
therefore, on the appeal before him passed 
a decree in favour of the plaintiff to the 
extent of Rs. 288. 

The defendant in revision urges that the 
Appellate Court had no power to pass a 
decree in favour of the plaintiff on an 
appeal from an order refusing to restore 
the suit. This plea is correct and must 
prevail. The powers of a Court to which 
an application for restoration is made are 
stated in O. IX, r. 9. The Court may either 
dismiss the application if it finds that there 
was no sufficient cause for the plaintiff’s 
non-appearance, or it may allow the applica- 
tion and restore the suit on such terms as it 
sees fit. On an appeal from an order 
refusing to restore the suit the Appellate 
Court cannot make an order which the 
original Court could not legally have made. 
If the Appellate Court agrees with the Trial 
Court it will dismiss the appeal. If it 
differs from the Trial Court it will order the 
case to be restored either on terms or un- 
conditionally. The plaintiff’s remedy if he 
considered that his suit had been wrongly 
dismissed to the extent of Rs. 288 was to 
file an appeal against the decree dismissing 
his suit and such an appeal is permitted by 
8. 96 of the Code. As a matter of fact the 
Court below is wrong even in saying that 
the defendant admitted the claim to the 
extent of Rs. 288. The defendant pleaded 
payment to the extent of Rs. 110 and ad- 
mitted a balance of Rs. 178 only. For the 
purpose of O. IX, r. 8, it is the net amount 
for which the defendant admits liability 
after deducting all payments alleged by 
him which has to be taken into account. 
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The Court below has acted without jurisdic- 
tion in df the plaintiff’s claim to the 

extent of I set aside its order and 

restore the order of the Munsif. The appli- 
cant will get his costs both in this Court 
and in the Court below, 
z. K. Order set aside. 


MADRAS HIGH COURT. 

Appeal against Order No. 46 of 1925. 
April 20, 1925. 

Present: — Mr. Justice Venkatasubba Rao 
and Mr. Justice Madhavan Nair. 

The official receiver, TANJORE 
—Petitioner — Appellant 
versus 

R. M. NAGARATNA MUDALIAR— 

Respondent. 

Civil Procedure Code (Act V of lOOS), 0. XX, r 11, 
cl. (2), 0. XXXIV, r. Ilf,— Security bond by judgmenU 
debtor- -Security , enforceability of, in execution — 
Hindu father, decree againstSons of judgment-aebtor 
also joining as parties to security bond, effect of — Pro- 
vincial Insolvency Act {V of 1920), s 152 — Money- 
decree-holder obtaining security in execution proceed- 
ings, whether secured creditor 

Immoveable properties givea by a judgment-debtor 
as security pursuant to an order made under O XX, r. 
11, cl. 2, 0. P. O , can be realised by the decree-holder 
in execution, unless there is anything in the security 
bond or the order of Court which precludes the 
security from being enforced in execution, [p. 499, 
col- 2; p 500, col. 1.] 

Where the parties intended that the properties 
covered by the security bond should be realised 
ill execution, the decree-holder is not bound to 
resort to a separate suit for the purpose 

The provisions of 0. XXXIV, r 14, C. P. C., are 
inapplicable to such a case and do not operate as a 
bar to the enforcement of the security bond in execu- 
tion. [p. 498, col. 1 ] 

Subramania Chettiar v. Raja of Ramnad, 43 Ind. 
Gas. 187; 41 M 327; 6 L. W. 762; (1917) M. W. N 872; 31 
M. L. J. 84 and J yoti Prakash Nandi v. Mukti Prakash 
Nandi, 81 Ind. Gas. 734; 51 C. 150; (1924) A. 1. li. (0.) 
485, relied on. 

It would make no difference in the above case if a 
Hindu father alone is the judgment-debtor but the 
Beoufity bond is executed by the father and his un- 
divided sons, as the latter could question the debt only 
if it were tainted with illegality or immorality. 
[p.501, coh 1.] 

The words “claim arising under the mortgage" have 
been substituted in O. XXXIV, r. 14, O. P. G., for the 
words “any elaim whether arising under the mortgage 
or not" in the repealed s. 99 of the Transfer of Pro- 
perty Act. The effect of the alteration is to confine 
the prohibition against bringing the mortgaged pro- 
perty for sale, except by bringing a suit, to cases 
where a mortgagee has obtained a personal decree 
against the mortgagor on the mortgage-debt. The. 
Rxortgage or charge mentioned in 0. XXXIV, r, 14 
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must be a mortgage or charge existing prior to the 
decree and not created by the decree or one created 
by the act of parties subsequent to the<iecree [p 499, 
col. l.J 

Sotvbagia Ammal v. Manika Mudali, 12 lud Gas. 
975, 33 M. GUI; 22 i\I. L. T. 386; (1917) M. \V. N. 782, 6 
Ij. W. 701, and Indramani Dasi v. Surendra, 64 Ind. 
Cas. 852; 35 C. L. J. 61, (1922; A. I. R. (G ) 35, relied 
on. 

The exemption from the oiieration of a 52, Provincial 
Insolvency Act, given to secured creditors must be 
extended to money -decioe-liolders who have obtained 
securities in the course of execution who must also 
be treated as secured creditors for purposes of the 
section, [p. 501, col. 1.] 

Appeal against an order (5t the District 
Court, East Tan j ore at Negapatam, dated 
the 30th January 1925, in I. A, No, 50 of 
1925, ill I. P. No. 20 of 1924. 

Messrs. T. M. Krishnaswami Iyer and S. 
Panchapagesa Sastry, for the Appellant. 

Messrs. S, Varadachariar and A. Ganesa 
Iyer, for the Respondent. 

JUDGMENT, 

Venkatasubba Rao, — I shall briefly 
state the facts that have given rise to this 
appeal. Execution was taken out of a 
money- decree and the judgment-debtor 
agreed to pay the decree-holder interest at 
an enhanced rate and executed in his favour 
a security bond in respect of certain immove-* 
able properties. As a result of this, an 
order was made postponing execution under 
O. XX, r. 11, 0. P. 0. The judgment-debtor 
was subsequently adjudicated an insolvent 
and on the decree-holder seeking to attach 
the properties secured and bring them to 
sale, the Official Receiver applied to the 
Insolvency Court for an order to stay the 
sale directed by the Executing Court. The 
applicdlion was refused by the District 
Judge of East Tenjore and this appeal has 
been filed questioning the correctness of hia 
order. 

Mr. Varadachariar, the learned Vakil for 
the decree- holder, objected that apart from 
the merits of the case the Insolvency Court 
would have no power to make an order 
binding upon the Court executing the 
decree. As on healing full arguments on 
the other contentions raised we intimated 
that we were against the appellant, Mr. 
Varadachariar did not have to argue the 
point relating to the power of the Insolvency 
Court. I shall, therefore, proceed to deal 
with the case as if the objection to the 
property being sold had been raised before 
the Executing Court itself. 

Mr. T. M. Krishnaswami Iyer the learned 
Vakil for the appellant advanced 
contentions;— 
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(1) A eecurity of this kind cannot be 
enforced in execution, as to do so will con- 
travene the' terms of O. XXXIV, r. 14, 
0. P. C. 

(2) That under s 52 of the Provincial In- 
solvency Act (V of 1920) the Executing 
Court on being informed that the judgment- 
debtor has become an insolvent is bound to 
stay the sale and direct the property to be 
handed to the Receiver in Insolvency. 

I shall deal with these contentions in the 
order in which I have stated them. 

The first contention is based on the terms 
of 0. XXXIV r. 14, C. P. C. It runs, 
thus 

“Where a mortgagee has obtained a 
decree for the payment of money in satisfac- 
tion of a claim arising under the mortgage, 
he shall not be entitled to bring the mort- 
gaged property to sale otherwise than by 
instituting a suit for sale in enforcement of 

the mortgage Every 

essential is wanting in this case. The 
section contemplates a mortgage and a 
decree. Under the section there must be 
first a mortgage and then a decree in 
respect of a claim arising under the mort- 
gage. The position here is reversed. Long 
previous to the mortgage there was a decree 
and it was impossible that the decree could 
be in respect of a claim arising under a 
mortgage which was non-existent. The sec- 
tion, therefore, does not in terms apply. 

Where the charge is created by the decree 
itself, O. XXXIV, r. 14 can have no applica- 
tion. See Sawbajia Ammal v. Manika 
Mudali (1) and Indramani Dasi v. Surendra 
Nath Mondal (2). 

Where the security comes into existence 
subsequent to the decree, the principle 
applies a forLiori and O. XXXIV, r. 14, can- 
not be a bar. 

In this connection I may notice two sets 
of cases to which reference has been made 
at the bar:— 

First, cases under s. 145, where in execu- 
tion, security was sought to be enforced 
against a surety. 

Second, cases under certain other sections 
of the Code where the judgment debtor was 
the party against whom security was 
attempted to be enforced. 

(1) 42 Ind. Oas. 975; 33 M. 601; 22 M. L. T. 386; (1917) 

^ -vT n r xtt ' 
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Let me first deal with cases under s. 145. 
In Mukta Prasad [v, Mahadeo Prasad (3) 
the property of the surety was allowed to be 
sold in execution. The ground of the de- 
cision was that he rendered himself per- 
sonally liable and his personal liability 
could be enforced by the very property 
given as security being attached and sold. 
In Amir v. Mahadeo Prasad (4) it was held 
that although the surety had made himself 
personally liable, the charge against the 
property could be enforced only by means 
of a regular suit, I may point out that 
though Mukta Prasad v. Mahadeo Prasad 

(3) was in this case distinguished, the 
ground of the distinction is wrong as what 
was attempted to be sold was not merely 
the judgment-debtor’s equity of redemption* 
In Chandrabati v. Babu Ram (5) the bond 
created a personal liability but it was held 
that the property given as security could 
not be sold in execution although the per- 
sonal liability of the surety could be other- 
wise enforced. In Brojendra Lala Dass v. 
Lakshmi Narain Khanna (6) s. 145 was 
held inapplicable as the surety had not 
undertaken any personal liability and the 
propeties were not allowed to be sold in 
execution. In Raj Raghubar Singh v. Jai 
Indra Bahadur Singh (7) their Lordships 
of the J udicial Committee observe that if 
the surety has not rendered himself per- 
sonally liable, s. 145 has no application ; but 
when there is a personal liability under- 
taken the question is left open. 

An examination of most of these ^es 
will show that what is mainly said to 
be in the way of the security being en* 
forced, is the repealed s. 99 of the Trans- 
fer of Property Act or the provision now 
corresponding to it, namely, 0, XXXIV, 
r. 14, 0. P. 0. 

These cases, in my opinion, may be 
easily disposed of as they deal with a 
specific section of the Code which gives 
express rights against a surety and what 
these rights are, must be determined with 
reference to that section alone. We are 
not now in this appeal concerned with 
8. 145. 

I shall now deal with cases w^here a 
security bond was executed by a party to 

(4) 38 Ind. Cas. 33; 39 A. 225; 15 A. L. J. 76. 
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tho suit itself. In Shyam Sunder Lai v. 
Bajpai Jainarayan (8) an application was 
made by the defendant judgment-debtor 
for stay of execution and it was granted 
upon his giving security in the sum of 
Rs. 10,000. By the security bond which 
was executed, certain properties were mort- 
gaged as security for the due performance 
of the decree. The decree-holder applied for 
realisation of the decree amount by sale of 
the properties comprised in the bond. Sec- 
tion 99 of the Transfer of Property Act was 
relied on by the judgment-debtor who oppos- 
ed the application. It was held that that sec- 
tion was not a bar as the bond was not 
addressed to the decree-holder but was in 
favour of the Court and that, therefore, 
there was no mortgage created. 

In Tokhan Singh v. Girwar Singh (9) 
the judgment-debtors executed a bond to 
the Registrar of the Court as security for 
the costs of the respondents in appeal to 
the Privy Council. They sought to enforce 
the security by selling in execution of the 
decree for costs the property comprised in 
the bond. It was held that a valid mort- 
gage was created and that under s. 99 of 
the Transfer of Property Act, the security 
could not be enforced without the institu- 
tion of a regular suit. 

Although Shyam Sundar Lai v. Bajpai 
Jainarayan (8) was distinguished in Tokhan 
Singh v. Girwar Singh (9) on the ground 
that in the former case the bond was given 
to the Court and in the latter it was 
executed to the Registrar, these decisions 
are in truth irreconcilable. 

Section 99 of the Transfer of Property 
Act has been replaced by 0. XXXIV, r. 14 
of the C. P. 0. The repealed section ran 
thus : — 

“ Where a mortgagee in execution of a 
decree for the satisfaction of any claim, 
whether arising under the mortgage or not, 
attaches the mortgaged property, he shall 
not be .entitled to bring such property to 
sale otherwise than by instituting a 
suit under s. 67 ’’ 

Order XXXIV, r. 14, has been reproduced 
in an earlier part of this judgment. 

The effect of the alteration is to confine 
the operation of the rule to cases where a 
mortgagee has obtained a personal decree 
against the mortgagor on the mortgage 
debt. In such a case, the mortgagee can 
have the property sold only by instituting 

(8) 30 C. 1060; 7 0. W. N 914. 

^9) 32 0. 494; 9 0. W. N. 372; 1 0. L, J. 118, 
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a regular suit for sale. The Madras High 
Court in Subramania Chettiar v. Raja of 
Ramnad ( 1 0), recognising the effect of this 
alteration has held that the provision now 
in force does not stand in the way of the 
property given as security being sold in 
execution. In that case immoveable pro- 
perty was given by a judgment-debtor as 
security for the due performance of a 
decree pursuant to an order made under 
O. XLI, r. 5 (3), C. P. C., and it was held 
that the property could be"" sold in execu- 
tion. In that case immoveable property 
was given by a judgment-debtor as security 
for due performance of a decree, pursuant 
to an order made under O. XLI, r. 5 (3) 
C. P. C., and it was held that the property 
could be sold in execution without re- 
course being had to an independent suit. I 
may mention that in Baij Nath Goenka v, 
Sia Ram Das (11) the Calcutta High Court 
held that s. 99 did not operate as a bar. 
This was decided later than Shyam Sundar 
Laly. Bajpai Jainarayan (8) and Tokhan 
Singh v. Girwar Singh f9) and previous 
to Subramania Chettiar y. Raja of Ramnad 
(10). The referring Judges advert to the 
conflict of authority and indicate a clear 
preference in favour of the view that the 
property can be sold in execution. 

In the most recent case, Jyoti Prakash 
Nandi y.Mukti Prakash Nandi (12), the view 
of the Madras High Court has been followed. 

The weight of authority, therefore, sup- 
ports the view that security given by a 
judgment'debtor can be enforced and the 
property covered by the bond be sold in 
execution. 

In the cases mentioned above, security 
was not taken under 0. XX, r. ll and on this 
ground it may be contended that there is no 
direct authority on the question raised. But 
' in principle is there any difference ? Order 
XX, r. II, contemplates a complete or qualifi- 
ed stay of execution and some of the sec- 
tions, 1 1 any rate, considered in those cases 
provide similarly for stay of execution. If 
the view of the law taken in those cases is 
correct, the fact that in the present case, 
the security bond was taken under 
O. XXI, r. 11, makes no difference and we 
must hold that the decree-holder in execu- 
tion of his decree and without being 

(10)43Ind. Caa. 187;41M.327; 6 L. W. 7(1 (1917) 
M. W. N. 872; 34 M. L. J. 84. 

ill) 18 Ind. Gas. 900; 17 C. L. J. 267. 

(12) 81 Ind. Cas. 734; 51 0. 150; (1921) A T R, (C) 
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compelled to file a regular suit can bring 
the property to sale. 

In^ regard to cases that arise under 
0. XX, r. 11, the principle may be thus 
stated. Unless it is shown that the security 
was taken in satisfaction of the decree, it 
was presumably intended that the order 
made should be capable of execution. If 
on a construction of the order, the Court 
comes to the concdnsion that the decree is 
not satisfied and there is no bar created 
which precludes the decree from being 
executed, it is the duty of the Court to 
allow execution by enforcing sale. Whe- 
ther it be regarded that what is sought 
to be executed is the original decree itself 
or an executable order made under the 
special provision of the law contained in 
0. XX, r. 11, it makes very little difference. 

In Subramania Chettiar v. Raja o/ Ram- 
Mad (10) the learned Judges took the view 
that it is not only the right of the decree- 
holder to bring the property to sale in 
execution but that under s. 47, C. P. 0., the 
remedy by way of regular suit is not open 
bo him. It is not necessary to rest my 
Judgment on this ground. 

General considerations were strongly 
pressed before us both in favour of and 
Etgainst the acceptance of this view. 

^ In Tokan Singh v. Girwar Singh (9) at page 
50 and in Amir v. Mahadeo Prasad (4) page 
228t the view that it is impolitic to sell the 
property in execution is set forth In the first 
[jaee Mookerjee, J., says thus “It is quite 
conceivable for instance that after a pro- 
perty has been given in security by the judg- 
ment-debtor an interest may be acquired 
In it by other persons ; if it is sold in 
execution of the decree... it would in such 
a case be necessarily sold behind the back 
of persons interested who would have no 
opportunity of redemption and their inter- 
est would not be prejudiced by the sale 
and they would be entitled to enforce their 
claim by independent suits”. 

Weighty reasons are given for the view 
I am disposed to take by the referring 
Judges in Baij Nath Goenka v. Sia Ram Das 
(11). The provision is embodied in the law 
for the protection of the decree-holder and 
it must be interpreted to operate to bis 
advantage. By refusing to sell the pro- 
perty in execution, far from securing to 
^6 decxee-holder the due execution of his 
decree the Court renders the decree itself 
inckpablp of execution against the property 
Qf. 23 0.— LJE?5n ^ 
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covered by the security. This is clearly 
unjust This view is shared by the 
learned Judges who decided Subramania 
Chettiar v. Raja of Ramnad (10), for to 
quote their very words “It would be a most 
mischievous state of law if such a thing (a 
mortgage suit) were necessary and it would 
fetter the discretion of the Court in accepting 

immoveable property as security” 

In my opinion if it is permissible to 

advert to such general considerations the 
balances of convenience is clearly in favour 
of the view taken by the Calcutta Judges 
and the learned Judges of this Court. 

Mr. Varadachariar suggested that if there 
are subsequent encumbrancers their right 
will be to proceed against the surplus 
money, if any. On the other hand, Mr. T. M. 
Krishnaswami Iyer urged that such encum- 
brancers will be entitled to redeem the 
purchaser at the sale I do not propose to 
express any opinion on this point as this 
has only a remote bearing on the question 
to be decided, in the appeal. 

Then arises the question, is there any 
thing in the security bond or the order of 
the Court which precludes the security from 
being enforced in execution? In my opinion 
there is no obstacle created. On thecon-^ 
trary, the effect of the security bond seems 
to recognise this right of the decree -holdei*, 
The debtor renders himself personally 
liable, creates the charge and covenants 
that the security bond shall be in force till 
the decree is entirely satisfied. The order 
of the Court recites the fact that the security 
bond has been executed. On a construction of 
the bond and the order, I am of the opinion 
that the parties intended that the security 
should be capable of being realised in exe? 
cution. 

I have now disposed of the first contention 
raised by Mr. Krishnaswami Iyer. I shall 
proceed to deal with the second contention, 
namely, that based upon s. 52 of the In- 
solvency Act. Under that section, where 
after execution has issued, the Executing 
Court receives notice of the insolvency of 
the judgment-debtor, it is bound to direct 
the property if in its possession to be deli- 
vered to the Receiver in insolvency. It is 
conceded by Mr. T, M. Itrishnaswami Iyer 
that this does not apply to 
holders and this is obvious enough. But he 
says that the decree in question being a 
money-decree, the fact that the decree-hold- 
er is a secured creditor makes no difference 
and that s. 52 appUae. I am uuabU to agrc^ 
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Section 52 is somewhat generally worded, 
but it must receive construction not re- 
pugnant to the general scheme of the Act, 
namely, to save the rights of secured cre- 
ditors. It is sufficient to refer in this con- 
nection to 8. 28 (6), 8. 47 and s. 51 (2). There 
is nothing in the wording of these sections 
to show that money decree-holders who 
have obtained security are excluded. Under 
s. 2 creditor is defined as including a decree- 
holder, debt as including a judgment debt 
and secured creditor is described as a person 
holding a mortgage charge or lien on the 
property of the debtor as security for a debt 
due from him. I am clearly of the opinion 
that s. 52 does not apply. 

I have so far dealt with the two main con- 
tentions raised on behalf of the appellant. 
There is a subsidiary point which has been 
taken on his behalf and I shall now proceed 
to deal with it. It is said that the decree 
was passed against the father only but that 
the bond was executed by the father and 
the sons and that, therefore, the property 
cannot be sold in execution. There might 
be some force in the argument if the bond 
had been executed not by the sons of the 
judgment-debtor but by others. But in the 
present case the decree-holder’s right is not 
enlarged nor is the liability of the execut- 
ants affected by reason of the existence of 
the security bond. It was executed by the 
father as the guardian of his minor sons 
and whether they were parties to it or not, 
their right would still be the same, namely, 
to question the debt if it is tainted with 
illegality or immorality. The circumstance 
that sons are also parties to the bond, there- 
fore, makes no difference. 

The order appealed against must be up- 
held and the appeal fails and is dismissed 
with costs. 

Madhavan Nair, J.— The facts of the 
case are fully set out in my learned brother’s 
judgment. The first question arising for 
pur decision is whether the immoveable 
properties given by the judgment-debtor 
as security pursuant to an order made under 
0. XX, r. 11, cl. 2, 0. P. C., can be realised 
by the decree-holder in execution or can 
only be realised in a separate suit. 

The material portion of the security bond 
runs as follows:-— “ Where- 

as on your petition attchment has been 
ordered of our lands in Tenkarai Isranii for 
the said decree amount, whereas you have 
ponseotcd to our request not to proceed with 
the attachment and tala, we have hereby 
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given as security to you for the amount of 
Rs. 12,620-4-0 being the amount up to date 
under the said decree our properties as 

mentioned in the schedule 

We shall pay you without trouble 

or compulsion the above said decree amount, 
etc., according to the terms of the kararnama 
petition (viz,, petition under O. XX, r. 11, of 

the 0. P. 0.) If we do 

not pay you accordingly, you shall execute 
the said decree according lo the terms of 
the kararnama petition, and for the balance, 
if any, after what is so realised by you, we 
undertake to pa}^ you up lo the limit of 
Rs. 12,620-4 0 on the security of thesaidpro- 
perties and on our personal responsibility”. 
The circumstances relating to the execution 
of the security bond clearly show that the 
parties to the security bond intended that 
if the attachment and sale of the properties 
became necessary it should be done in exe- 
cution. The security bond was executed 
after attachment was ordered; the judgment- 
debtor made himself personally liable ; and 
the bond is to remain in force till the decree 
is fully satisfied. The security is intended 
to be operative if the judgment-debtor does 
not pay the decree amount and interest. 
Provision for the contingency of non-pay- 
ment being made by the security bond, the 
parties could not have meant that when 
such contingency arose they should institute 
a separate suit to realise the properties 
covered by the bond. There can he no doubt 
that the parties intended that the proper- 
ties should be realised if necessary in exe- 
cution. But whatever be the intention of the 
parties, if there is any legal impediment in 
the way of realisation by execution, then the 
decree-holder will have to realise his secur- 
ity only by means of a separate suit. It 
has been strenuously argued by Mr. T. M. 
Krishnawami Iyer on behalf of the appel- 
lant that O. XXXIV, r. 14 of the C. P. C. 
operat iS as a bar to the enforcement of the 
security in execution. 

(1) Rule 14 of O. XXXIV provides as fol- 
lows: — 

“Where a mortgagee has obtained a dec- 
ree for the payment of money in satisfaction 
of a claim arising under the mortgage, he 
shall not be entitled to bring the mort- 
gaged property to sale otherwise than by 
instituting a suit for sale in enforcement 
of the mortgage, and he may institute such 
suit, notwithstanding anything contained in 
O. II, r. 2”. The words “claim arising under 
the mortgage” have been substituted in this 
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rule for the words "any claim whether aris- 
ing under tlie mortgage or not” in the re- 
pealed 8. 99 of the Transfer of Property Act. 
The effect of this alteration is to confine the 
prohibition against bringing the ifiort gag- 
ed property for sale except by bringing a 
suit, to cases where a mortgagee has obtain- 
ed a personal decree against the mortgagor 
on the mortgage debt. Obviously the rule 
in terms does not apply to the present case. 
“The language of the rule makes it clear 
that the rule does not apply unless the 
decree obtained by the holder of the mort- 
gage or charge falls within the description 
of a decree for payment of money in satisfac- 
tion of a claim arising under the mortgage 
or charge. The mortgage or charge men- 
tioned... must obviously be a mortgage or 
charge existing prior to the .decree and not 
one created by the decree” [see Indramani 
Dasi V. SurendraNath Mondal (2)] or one 
created by the act of parties subsequent 
to the decree. 

Having regard to the important change 
introduced by O. XXXiV, r. 14, it has 
been held in Sowbagia Ammal v. Manika 
Mudali (1), Indramani Dasi v. Surendra (2) 
and Brajasunder Deb v. Saiat Kumari (13) 
that w'here a maintenance decree provided 
that the allowance in the decree should be 
charged on certain immoveable properties, 
such properties could be sold in execution of 
the decree and that there was no necessity to 
bring a separate suit for sale. The decision 
in Subramania Chettiar v. Raja of Ramnad 
(10) is an instance of a case where the 
security was given by the judgment-debtor 
after a decree. In that case immoveable 
property was given by a judgment-debtor 
as security for the due performance of the 
decree in compliance with an order made 
under “O. XLl, r. 5 (3)" and the question was 
raised whether such property can be realised 
by the decree-holder in execution or can 
only be realised by a separate suit. In view 
of the alteration of the language contained 
in O XXXIV, r 14, it was held that the 
provision contained in that rule did not 
operate as a bar and that the decree-holder 
can realise the property in execution. The 
learned Judges observe “There is no need 
in such a case that there should be anything 
in the nature of a mortgage suit for sale 
under s. 67 of the Transfer of Property Act 
with all the expense and delay which would 
be thereby involved. It would be a most 


(13) 38 Ind. 
P.L. W.202. 


Cas. 791; 2 P. L, J. 55; ^1917) Pat, 67; 3 


mischievous state of law if such a thing 
were necessary and it would fetter the dis- 
cretion of the Court in accepting immove- 
able propeity as security for the execution 
of the decree.” In the Order of Reference to 
the Full Bench in Baij Nath Goenka v. Sia 
Ram Das (11) the learned Judges while 
discussing the principle underlying the pro- 
visions of s. 545, cl. (c)_of the old C. P. C. 
point out that the provisions embodied in 
the law for the protection of the decree- 
holder must be interpreted to operate to his 
advantage and express their inclination to 
accept the view that the properties covered 
by the security bond executed pursuant to 
an order under that section could be realis- 
ed in execution of the decree without in- 
stituting a separate suit On this question, 
the view of the Madras High Court in 
Subramania Chettiar v. Raja of Ramnad, (10) 
has been followed in the most recent case in 
Calcutta reported as Jyoti Prakash Nandi 
V. Mukti Prakash Nandi (12). 

In my view the principle underlying the 
decision in Subramania Chettiar v. Raja 
of Ramnad (10) which relates to the realisa- 
tion in execution of properties covered by 
security bond executed after a decree 
may well be applied to the decision of the 
present case, though the security bond here 
has been executed not under O. XLI, r. 5 
but only under O. XX, r. 11, cl. (2). It has 
been argued that an order passed under 
O. XX, r. 11, cl. (2) is incapable of execution. 
Whether this is so, or not, is largely a ques- 
tion of the construction of the order and of 
the intention of the parties as may be 
gathered from the circumstances relating to 
the making of the order. I have already 
pointed out at the commencement of my 
judgment that there can be no doubt that 
the parties in this case intended that in 
the event of non-payment by the judgment- 
debtor the properties covered by the bend 
should be realised in execution. Execution 
being postponed by the order made under 
O. XXI, r. 11, cl. (2) which provided also for 
the taking of a security bond to meet the 
possible contingency of non-payment by the 
judgment-debtor, I fail to see when such 
contingency arises how the Court can refuse 
execution unless there be some legal im- 
pediment compelling the Court to dis- 
allow it. 

All the cases discussed above show that 
if O. XXXIV, r. 14, does not operate as a 
bar, then the decree-holder can proceed 
agaipst the secured properties by exscuUQU. 
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But it is argued by Mr. Krishnaswami Iyer 
that even then, in this case, the properties 
charged cannot be sold in execution be- 
cause the minor sons of the judgment-deb- 
tor who were not parties to the suit have 
joined in the execution of the security bond, 
their father representing them as guardian. 
There is no force in this contention. Thenew 
parties are not strangers but only the sons 
by the judgment-debtor. In view of the fact 
that the judgment-creditor is not seeking to 
sell under the rsecurity bond any interest 
which he could not otherwise have sold, I 
think this objection must be overruled. 

Before I pass on to consider the second 
argument, I may state that it is unnecess- 
arj' to discuss the decisions in Mukta Prasad 
V Mahadeo Prasad, ('i) Amir v. Mahadeo 
Prasad (A), Raj Raghubar Singhv. Jai Indra 
Bahdur Singh (7) quoted by the appellant’s 
learned Vakil in connection with his argu- 
ment regarding the bar created by Order 
XXXIV, r. 14, as all these cases dealt with 
securities given bv third parties under 
0. 145 of the C. P. 0. 

The second question for decision arises in 
connection with the argument based on 
s. 52 of the Provincial Insolvency Act. Ac- 
cording to that section, where execution of a 
decree has issued against any property of a 
debtor which is saleable in execution and 
before it has been actually sold, notice is 
given to the Executing Court that an insol- 
vency petition by or against the debtor has 
been admitted, then the Executing Court is 
bound, on application to that effect, to 
direct the property if in the possession of 
the Court to be delivered to the Receiver. 
It is argued by Mr. Krishnaswami Iyer that 
the decree which is sought to be enforced in 
this case being a money decree, s. 52, of the 
Act applies and that, notwithstanding 
the fact that a security has been executed 
in favour ot the decree-holder subsequent 
to the decree, his client is entitled to apply 
to the Executing Court to deliver over the 
property in question to him. Although a 
secured creditor is not expressly excluded 
from the operation of this section, it seems to 
me that the section does not affect him. The 
Provincial Insolvency Act takes special care 
to preserve the power of secured creditors 
to realise or otherwise deal with their secu- 
rities, as may be seen from the ss. 28 (6) and 
51 (2). The exemption from the operation of 
the section which must be understood to have 
been thus ^iven to secured creditors must, 
in mjr opinion, be extended tontoney-decree- 


£,03 

holders who have obtained securities in the 
course of execution, as in the present case. 
It is conceded that s. 52 does not apply 
to mortgage decree holders. In my opinion 
nothing in that section affects the rights of 
money decree- holders who have obtained 
securities in respect of the property covered 
by such securities. They must also be 
treated as secured creditors for purposes of 
the section [see also s. 2 (a) and (e) of the 
Act.] The argument based on s. 52 must, 
therefore, be overruled. 

In the result, I agree with my learned 
brother that the order appealed against 
must be upheld and the appeal must be 
dismissed witli costs. 

V. N. V. 

N. H, Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Civil Revision No. lt)4 of 1925. 

December 3, 1925. 

Present: — Mr. Justice Mukerji. 

Sheikh MUHAMMAD ISMAIL- 
Plaintiff— Applicant 
vers-as 

VAHIDUDDl N— Respondent- 
Opposite Party. 

Contract Act (IX of 1873), s. 3.8— Pro-note for 
withdrawal of non-compoundable case^ suit on, whether 
maintainable — Public policy . 

It is against public policy to receive money or a 
promise to receive money in consideration of an agree- 
ment to stifle a criminal prosecution for a non-com- 
poundable oflence. [p. 501, coi. 1.1 

Plaintiff was prosecuting one K for a non-compound- 
able offence, and in consideration of the defend- 
ant executing a pro-note in his favour for a certain 
sum of money withdrew the complaint witli the per- 
mission of the Court. In a suit to reco\ er the amount 
of the pro-note: 

Held, that the suit was not maintainable inasmuch 
as the consideration for the pro-note being opposed to 
public policy was illegal, [ibid.] 

Civil revision from an order of the 
Judge, Small Cause Court, Agra, dated 
the i2nd of April 1925. 

Mr, S. K. Dar^ for the Applicant. 

Dr. Af. Waliidlah, for the Opposite Party. 

JUDGMENT. — This revision arises out 
of a suit for recovery of money brought on 
a promissory- note dated the 10th of August 
1923 admittedly executed by the respond- 
ent in favour of the plaintiff- applicant. 

The Court below has found in effect that 
the plaintiff was prosecuting one Khairat- 
uUah for cheating, before cheating was 
made a compoundable o5ence. The plaint- 
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iff, on consideration of the respondent 
giving the promissory-note for the sum of 
Rs. -iOO, withdrew the complaint with the 
permission of the Court. On this finding 
the learned Judge held that the suit on the 
promissory-note was not maintainable as it 
'was against public policy to receive money 
or a promise to receive money in consider- 
ation of an agreement to stifle a criminal 
prosecution. 

In this Court it has been urged that there 
is not only the promissory-note but also 
the additional facts that on three occasions 
the respondent admitted his liability for the 
debt and on the third occasion also sent 
by money order a sum of Rs. 173 in part- 
payment. The point for consideration is 
whether the subsequent acknowledgments 
of the liability and the part-payment take 
the case out of the rule. Mr. Dar has 
argued that these acknowledgments and 
payment have materially affected the posi- 
tion of the applicant and that, therefore, he 
should succeed. He has, however, been 
unable to show that the applicant’s civil 
remedy, if any, against Khairatullah has 
been lost owing to any conduct on the part 
of Wahiduddin the respondent. The pro- 
missory-note is dated the 10th of August 
1923 and it is quite possible that the civil 
remedy against Khairatullah is still open. 
There is nothing to show that Wahiduddin 
prevented the plaintiff from prosecuting 
his civil remedy against Khairatullah. 
Further, it appears that parties should be 
taken to have known the legal consequence 
of the transaction and if the plaintiff con- 
tented himself with giving up his claim 
against Khairatullah he must be taken to 
have known the fact that his claim on the 
promissory-note against Wahiduddin was 
not enforcible in a Court of Law. In any 
view of the case the judgment of the Court 
below seems to have been right. 

It appears that the suit involved two 
other items, small ones, and one of the pleas 
taken is that the Court below has not decid- 
ed the plaintiff’s claim as to those items. 
It has, however, been conceded before me 
to-day that no evidence was adduced as to 
those two items. 

The application fails, and is hereby dis- 
missed with costs. 

z. K. Application dismissed. 


MADRAS HltJH COURT. 

Appeal against Order No. 435 op 1922. 
January i2, 1925. 

Present: — Mr. Justice AV allace and 
Mr. Justice Madhavan Nair. 
8ANKARALINGA MUDALIAR and 
OTHERS— Respondents Nos. 1 to 3 
AND Legal Representatives by the First 
Appellant — Appellants 
versus 

The OFFICIAL RECEIVER op 
TINNEVELLY— Petitioner 
—Respondent. 

Executicni of decree— Hindu jomt family — Attach^ 
ment of co-parcener s interest before judgment — Death 
after decree and before execution — Right of survivorship 
if defeated — Decree, construction of— Charge, creation 
of. 

An attachment before judgment of the interest of a 
co-parcener in a Hindu joint familj^ property, followed 
by a decree, will, in the event of his death subsequent 
to the decree and before execution, have the effect of 
precluding the accrual of title by survivorship as 
against the attaching creditor, in the same way as 
an attachment after decree, so that the surviving co- 
parceners can take the property only subject to the 
claims of the attaching creditor, [p. 507, cols. 1 & 2.] 
[Case-law considered.] 

muthusami Chetty v. Chinnammal, 24 Ind. Cas 320; 
26 M. L. J. 517 and Thadi Ramamurthi v. Moola 
Kamiah, 24 Ind. Cas. 667; 16 M. L. T. 123; (1914) M. 
W. N. 733, followed. 

Subrao Mangesh v. Mahadevi Bhatta, 21 Ind Cas. 
330, 38 B. 105 at p. 110; 15 Bom. L. R 848 and Sunder 
Lai V. Raghunandan Prasad, 83 Ind Cas. 413; 3 Pat. 
253; 5 P. L. T. 135; (1924) A. I. R. (Pat ) 465, dissented 
from 

Where a compromise decree stated that the plaint- 
iffs -would recover the amount “from the defendants 
and also by the sale of the properties now under attach- 
ment before judgment by the Court without having 
any necessity for re-attachment, and from the defend- 
ants’ other properties, and that the attachment before 
judgment would continue m force until the whole 
amount was paid according to the compromise decree: 

Held, that the decree did not constitute a charge on 
the properties and did not confer on the decree-holders 
any higher rights than those of money-decree-holders 
who had effected attachment of those properties for 
executing their decrees, [p. 506, col. l.J 

Appeal against an order of the District 
Court, Tinnevelly, dated the ISth of July 
1922, in C. M. P. No. 566 of 1918, in I. P. 
No. 5 of 1917. 

Mr. S. T. Srinivasa Gopalachari^ tor ihe 
Appellants. 

Messrs. Marthandam and Chidambaram, 
for the Respondent. 

Madhavl^ta J.- This is an ap- 

peal against Ihe order of the District Judge 
of Tinnevelly in C, M. P. ^o. 566 of 
iSllS on his file in \^hich the Official 
Receiver of Tinnevelly was the petitioner. 
The appellants, who were respondents 
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Nos, 1 to 3 in the lower Court had brought 
a suit, 0. 8. No. 206 of 1913, in the 
'District Munsif’s Court of Ambasamud- 
ram against seven defendants, all mem- 
bers of a joint Hindu family. Pend- 
ing the suit they applied for and got an 
attachment before judgment of the joint 
family properties. The suit was compro- 
mised and a razi decree Ex. I, was passed 
on the 23rd of September 1914 which pro- 
vided that the defendants therein should 
pay into Court Rs. 2,100 with interest with- 
in the 15th of April 1915 and that, in 
default, the attached properties might be 
sold and the amount realised. It also pro- 
vided that the attachment before judgment 
which has already been made would con- 
tinue until the amount fixed by the decree 
was paid. Defendants Nos. 1 and 7 in that 
suit died subsequent to the decree. After 
their deaths an execution application was 
filed in the District Munsifs Court by the 
decree-holders, the present appellants, and 
an order for sale of the attached proper- 
ties was made. Defendants Nos. 2 to 6 in 
the suit were also ordered as the legal re- 
presentatives of the deceased defendants 
Nos. land 7, A petition for adjudicating 
defendants Nos. 2 to G as insolvents was 
presented to the District Court of Tinne- 
velly on the 31st of January 1917 and they 
were adjudicated insolvents by order of 
that Court dated the 23rd of March 1917. 
The attached properties were sold in Court- 
auction on the 28th of June 1918 in pur- 
suance of the orders of the District Munsif 
and were purchased by the 4th respondent 
in the lower Court. The Official Receiver 
who was not a party to the sale proceedings, 
filed the petition out of which this appeal 
arises, saying that as the insolvents’ assets 
had vested in him on the order of adjudi- 
cation, the subsequent sale is not valid and 
binding on him and that the sale should, 
therefore, be set aside. There was also an 
alternative prayer to the effect that, if for 
any reason the sale could not be set afeide, 
the decree-holders should be compelled to 
refund to him the amount they realised in 
execution. 

The District Judge on the first occasion 
held that he, sitting as a J udge exercising 
insolvency jurisdiction, had no power to 
examine the validity or otherwise of an 
Execution sale held by another Court, 
and, therefore, dismissed the petition. On 
appeal, however, by the Official Receiver 
to this Court (0. M. A, No. 128 of 


1919) this decision was set aside and 
the petition was remanded to the lower 
Court for fresh' disposal. The District 
Judge has now held that the sale itself 
could not be set aside as the auction-pur- 
chaser, 4th respondent in the lower Court 
purchased the property bona fide and was, 
therefore, entitled to the protection given 
to bona fide purchasers by s. 34 (3) of the 
Provincial Insolvency Act, 111 of 1907, but 
he has granted the alternative prayer re- 
ferred to above, i. e., he directed the decree- 
holders, the present appellants, to refund 
to the Official Receiver, the respondent 
before us, for the benefit of the whole body 
of creditorsUhe sum of Rs, 3,153-2-0 realised 
by them in execution. He also gave them 
leave to rank as iinsecured creditors in the 
subsequent insolvency proceedings before 
the Official Receiver. Against this order 
of the District Judge the decree-holders 
have filed the present appeal; the Official 
Receiver has filed a memorandum of ob- 
jections stating that the sale should also 
have been set aside as the auction-pur- 
chaser could not in the circumstances of this 
case be considered to be a bona fide pur- 
chaser. 

Two points have been urged before us 
by Mr. S. T. Srinivasagopalachariar, the 
learned Counsel for the appellants, viz,, 

(1) that on a proper construction of Ex. I, 
the razi decree, a charge has been created 
on the attached properties in his clients’ 
favour and that, therefore, the properties 
vest in the Official Receiver only subject 
to his clients’ rights under the decree and 

(2) that even if there is no such charge, 
inasmuch as two out of seven judgment- 
debtors had died after the attachment 
before judgment and also after the decree 
such prior attachment followed by the 
decree prevents the shares of the two de- 
ceased co-parceners from surviving to the 
rest aa^d that, therefore, those shares do 
not vest in the Official Receiver on the 
insolvency of the remaining co-parcener's 
as they had never vested in the insolvents 
themselves. He urges, therefore, that the 
Official Receiver had not ri^fhts at least as 
regards two-sevenths of the properties sold 
and that his clients w^re entitled to retain 
at least two-aevenths of the purchase-money 
realised. 

As regards point No, (1), Ex. I only states 
that the defendants should pay into Court 
within a prescribed time the decree amount 
with interest and that, in default of pay- 
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meat, the plaintiffs should recover the 
amount “from the defendants and also by 
the sale of the properties now under attach- 
ment before judgment by the Court with- 
out having any necessity for re-attachment 
and from the defendants' other properties, 
and that the attachment before judgment 
should continue in force until the whole 
amount is paid according to this compro- 
mise decree". These provisions do not, in 
our opinion, constitute a charge on the pro- 
perties and do not confer on the decree- 
holders any higher rights than those of 
money-decree-holders who have effected an 
attachment of those properties for executing 
their decrees. 

As regards point No. (2) the learned 
Counsel for the appellants has strongly re- 
lied upon a decision of the Privy Council 
reported as Suraj Bunsi Koer v. Sheo Per- 
sad Singh (1) in support of his argument 
that the attachment before judgment in this 
case followed as it was by the decree pre- 
vented the shares of the deceased co-par- 
ceners from surviving to the rest. As it 
appears to us that the answer to the ques- 
tion now raised depends really upon a 
correct understanding of the principle laid 
down by the Privy Council in the above 
case, it is necessary to consider the exact 
scope of that decision and to examine how 
the principle indicated therein has been 
understood and applied in subsequent de- 
cisions. In that case the father had exe- 
cuted a mortgage of properties belonging 
to the joint family consisting of himself 
and his two sons. The mortgagee brought 
a suit on his mortgage against the father 
and got a decree ordering the sale of the 
property. In execution of the decree the 
property was attached and an order to cany 
out the sale was made. Subsequent to this 
but before the date fixed for the sale, the 
father died and the execution proceedings 
were thereafter continued against the sons 
who objected to the sale putting forward 
their claims as co-parceners under the 
Mithakshara Law. The Executing Court 
referred them to a separate suit and the 
properties were sold. In the suit by the 
sons to set aside the sale it was found that 
the nature of the debt was such as not to 
be binding on them. The Privy Council 
set aside the sale as regards the sons’ two- 
thirds share but sustained the sale to the 

(1) 5 C. 148; 6 I. A. 88; 4 Sar. P. C. J. 1; 3 Suth. P. 
C. J. 589; 4 C L. K. 228; 2 Shome b. R. 242; 2 Ind. 
Pac. (N. 8.) 705 (P. 0.), 
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extent of one-third which on a partiticn in 
his lifetime would have fallen to the share of 
the father. It may be stated that the reason 
for upholding the sale with regard to the 
one-third share was not that the mortgage 
executed by the father could bo held to be 
binding on the estate to the extent of his 
own share because their Lordships express- 
ly leave this point open. In their Lord- 
ships’ own words the reason for the decision 
was that ‘‘at the time of Adit Sahai’s 
(father’s) death, the execution proceedings 
under which the mouza had been attached 
and ordered to be sold had gone so far as 
to constitute, in favour of the judgment- 
creditor, a valid charge upon the [and, to 
the extent of Adit Bahai’s undivided share 
and interest therein, which could not be 
defeated by his death before the actual 
sale.” It is true that in the Privy Council 
case there were not only a decree and an 
attachment in execution of the decree but 
also an order for sale of the properties 
before the death of the judgment-debtor; 
but in the very next sentence their Lord- 
ships state that ‘‘ they are aware that this 
opinion is opposed to that of the High 
Court of the North- Western Provinces, in 
the case of Goor Pershad v. Sheodeen (2).’’ 
In that case there was only a decree and 
an attachment in execution of the decree 
but no order for sale before the judgment- 
debtor’s death and it was held that the 
judgment-debtor ‘‘ had no property in the 
house in suit available after his death in 
execution of decree for the satisfaction of 
the judgment debt." The Privy Council 
in expressly dissenting from this decision 
must, we think, be considered to have in 
effect held that an attachment in execution 
of a decree before the judgment-debtor’s 
death would prevent his share from 
surviving to his other co-parceners though 
no order for sale had been made prior to 
his death. That this is the true scope of 
the Privy Council decision has been recog- 
nised by more than one decision of this 
Court vide- Bailur Krishna Ran v. Laksh- 
mana Shanbhogue (3) and Thadi Rama- 
murthi v. Moola Kamiah (4). It may be 
mentioned that in Bailur Krishna Rau v, 
Lakshmana Shanbhogue (3), also there was 
not only an attachment in exe mtion of the 
decree but an order for sale before the 
judgment-debtor’s death, but the learned 

(2) 4 N. W. P. H. 0. R 137. 

(3) 4 M. 302; 1 Ind. Dac. {ft. s.) 1046. 

. (4) 24 Ind. Oas. 667; 16 M. L, T. 123; (1914; M. W. N, 
733t 
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Judges indicate that the decision of the 
Privy Council would cover even a case 
where there was no such order, for they 
3tate at page 307*, in declaring that the 
ruling they were pronouncing was opposed 
bo that of the High Court in the case cited, 
the Privy Council in effect pronounced that 
the interest of the judgment- debtor had, by 
the attachment, been brought under the 
control of the Court for the purpose of 
executing the decree so as to preclude the 
accrual of a title by survivorship in the 
event of the death of the judgment-debtor 
before an order for sale was made. In 
the case before the Court it appears the 
erder for sale was made before the death 
cf the judgment-debtor, but^ whether this 
be so or not, we feel ourselves bound by 
the ruling of the Privy Council.” In Thadi 
Hamamurthi v. Aloola Kamiah (4) there 
was only an attachment in execution of the 
decree but no order for sale before the 
judgment-debtors death The lower Court 
in that case had dismissed the suit on the 
ground that, as the judgment-debtor who 
was an undivided co-parcener died before 
the order for sale was made, his interest 
survived to the defendant and was not avail- 
ible to the plaintiff for sale. The High 
Court in allowing the second appeal refers 
io Suraj Bunsi Koer v. Sheo Persad Singh 
1), Batlur Krishna Ran v. Lakshmana 
Shanbhogue (3) and Lakskmana Aiyar v. 
Srinivasa Aiyar (5) and states that 
jhe question was concluded by authority. 
Regarding the Privy Council case the 
[earned Judges observe thus : ‘'In the case 
before the Privy Council it is true that not 
)nly was there an attachment but also an 
)rder to carry out the sale before the death 
)f the co-parcener. But in the course of 
iheir judgment, the Judicial Committee 
expressed their dissent from a judgment 
)f the North-West Provinces High Court 
n which it was held that, while the co- 
parcener had died after his interest in the 
property was attached hut before an order 
:or sale was made, there remained no 
nterest in the judgment- debtor which 
jould be brought to sale.” In Muthusami 
Jhetty V. Chunammal (6) it is stated that 
‘It has been repeatedly decided by this 
Court, that attachment alone without an 
prder for sale precludes the accrual of the 
title by survivorship in the event of the 

(5) 8 M. L. J. 64. 

(6) 24 Ind. Cae. 320; 26 M. L. J. 517. 


death of the judgment-debtor after attach- 
ment and before the order for sale.” ^ 

It has been brought to our notice that 
the learned Judges in Zemindar of Karvet- 
nagar v. Trustee of Tirumalai, Tirupati 
etc.y Devastanam (7) state at page 442* that 
the decisions in Bailur Krishna Rau v. 
Lakshmana Shanbhogue (3) and Lakshmana 
Aiyar v. Srinivasa Aiyar (5) cannot be 
relied upon in view of the decision of the 
Pi ivy Council in Moti Lai vr Karrahuldin 
(8) to the effect that an attachment merely 
prevented alienation and did not give title. 
They also state that the same view was 
taken in Sankaralinga Reddi v. Kandasami 
Thevan (9). These observations have been 
noticed and commented upon in. two later 
cases of this Court reported as Muricgaiya 
Mudaliav v. Ayyahorai Mudaliar (10) and 
Thadi Ramamurthi v. Moola Kamiah (4). 
These decisions, with which we respectful- 
ly agree, render it unnecessary for us to 
discuss the matter afresh. In Thadi 


Ramamurthi v. Moola Kamiah (4), which 
has already been noticed above, the learned 
Judges state: “In Sankaralinga Reddi v. 
Kandasami Thevan (9) the decision in 
Bailur Krishna Rau y. Lakshmana Shan- 
bhogue (3) was not dissented from, but it 
was expressly pointed out that under that 
decision the attachment has the effect of 
preventing the property passing by sur- 
vivorship, and the fact that the attaching 
creditor does not, by attachment, create 
such a charge on the property as to acquire 
priority over other creditors coming in, is 
in no way opposed to this view. This also 
is what was decided in Zemindar of Kar- 
vetnagar v. Trustee of Tirumalai, Tirupati, 
etc,, Devastanam (7) wherein it was held 
that no charge was created by the attach- 
ment in favour of the creditor as against a 
subsequent creditor. There is, no doubt, an 
observation in Zemindar of Karvetnagar v. 
Trustee 4 / Tirumalai, Tirupati, etc,, Devas- 
tanam (7) that the decision in Bailur 
Krishna Rau v. Lakshmana Shanbhogue (3) 
is opposed to this view. But whether that 
is so or not, no dissent was expressed from 
the decision to the effect that the attachment 
precludes the accrual of title by survivorship. 
The observation of their Lordships of the 


Privy Council in Moti Lai v. Karrabuldin{%) 
m ‘2 Ind. Cas. 18; 32 M.429; 19 M. L J. 401. 

( 8 ) 25 0 179; 24 I. A. 170; 1 0. W. N. 639; 7 Sar. P. 
0, J. 222; 13 Ind. Dec. (n. b.) 121 (P. C.). 

(9) 30 M. 413; 17 M. L. J 334; 2M. L. T. 365. 
no) 9 Tnd Cas. 266: 9 M. L. T. 96. 
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relied upon in Zemindar of Karvetnagar 
V. Trustee of Tirumalai, Tirupati, etc., 
Devastanam (7) has no reference to this 
uestion. That such is the effect of this 
ecision seems to be borne out by the 
judgment in Murugaiya Mudaliar v. 
Ajij’i'horai Mudaliar (10) in which the 
learned Judges say that the case of Zemin- 
dar of Karvetnagar v. Trustee of Tirumalai, 
Tirupati etc., Devastanam (7) had reference 
to the question whether in the circumstances 
of that case the judgment-creditors who 
had obtained orders of attachment were 
in a stronger position than those who had 
not obtained such orders.” In the light 
of the above remarks, the observation in 
Subrao Mangesh v. Mahadevi Bhatta (11) 
that the proposition laid down in Bailur 
Krishna liau v. Lakshmana Shanbhogue 
(3) has no longer the support of the Madras 
High Court is not correct. In this 
connection we would only add that, having 
regard to the decision of the Privy Council 
in Motilal v. Karrabuldin (8) it must now 
be taken that the words “charge” used 
by their Lordships in Suraj Bunsi Koer 
V. Sheo Persad Singh (1) in the passage 
extracted by us must be understood only 
in a general and not in the strictly legal 
sense (see also Mayne’s Hindu Law, para. 332 
9th edition). 

Thus it will be seen that the decision 
in Suraj Bunsi Koer v. Sheo Persad Singh 
(1) and the later decisions of this Court 
establish the position that an attachment 
in execution of the judgment-debtor’s in- 
terest in joint family property will, in 
the event of his death subsequent to such 
attachment preclude the accrual of title 
by survivorship as against the attaching 
creditor. 

In the present case, the attachment was 
before judgment. The judgment-debtor 
died after the decree but before any order 
for sale was made. The question is whether 
the fact that the attachment was before 
judgment makes any difference n.s :ei:-srd- 
the application of the above 
There is a direct authority in . 

Chetti V. Chinnammal (6) that it does not 
make any difference. In that decision it 
was held that ai^ attachment before judg- 
ment has the effect of preventing the in- 
terest of the deceased judgment-debtor 
from passing by survivorship in a case 
where the judgment-debtor dies after the 
(11) 21 Ind Cas. SSO; 38 B. 105 at p. 110: 15 Bom. L. 

E. 848. 
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decree. The reason is thus stated by the 
learned Judges : " When a decree is passed 
subsequently it is unnecessary to attach 
the property again and the prior attach- 
ment renders the property available for 
sale in execution. An attachment followed 
by a decree, therefore, preculdes the accrual 
of the title by survivorship for the same 
reasons as an attachment after decree” 

It has, however, been argued by the learned 
Vakil for the respondent that the decisions 
in Subrao Mangesh v. Mahadevi Bhata 

(11) and Sunder Lai v. Raghunandan Prasad 

(12) take a contrary view and that they 
should be followed in preference to the 
Madras cases. Subrao Mangesh v. Mahadevi 
Bhatta (11) is, no doubt, a direct decision in 
his favour, but with all respect w’e feel 
unable to follow that decision. In that case 
the learned Judges begin their judgment by 
stating that the determination of the case 
before them depends on the correct con- 
struction of the Privy Council judgment in 
Suraj Bunsi Koer v. Sheo Persad Singh 
(1). They then distinguish that case by 
saying that there, there had been not a 
mere attachment before judgment but an 
attachment in execution and an order 
for sale. They also seem to think that their 
Lordships of the Privy Council use the word 
“ charge “ in the passage extracted by us in 
its strict legal significance vide page 107*. 
We have already stated that, in our opinion, 
their Lordships in effect held that an order 
for sale was not essential for defeating the 
survivorship and that it is not right to 
understand the word “charge" as having 
been used in the strict legal sense. The 
learned Judges seem to deduce from the 
Privy Council decision that some step 
should be taken in execution which will 
have the effect of defeating the survivorship 
but what that step exactly is, in a, case 
where there has already been an attach- 
ment before judgment and a decree follow- 
ing it prior to the judgment-debtor’s death, 
they do not state. If as we have shown 
above a mere attachment in execution is, 
according to the Privy (Council, enough to 
defeat the survivorship, and if in a casp 
y?here there has been an attachment before 
judgment and a decree foil wing it there 
need not be any further attachment after 
the decree-tide O. XXXVlII, r. 2 of the 
0. P. C. we fail to see what further st^p 

(12) 83 Ind. Oas. 413; 3 Pat 250; 5 P. L. T. 135; (1924) 
A. I R. (Pat ) 465. 

♦Page of 33 B.-iA'd.) 
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such a decree-holder should take in order 
to bring matters to the stage where a mere 
attachment in execution has been made. 
The learned Judges then rely on a decision 
of this Court in Ramanayya v. Rangap- 
payya (13) for the position that an attach- 
ment before judgment has not the eSect of 
defeating the survivorship and observe that 
though in that case the defendant had died 
before the decree, it does not make any 
difference whether he dies before or after 
the decree. This observation does not seem 
to us to be sound. It is true that until a 
decree is passed an attachment before judg- 
ment could not operate to render the at- 
tached property available for sale in exe- 
cution, but if a decree is also passed before 
the defendant’s death, it is unnecessary to 
attach the property again and the prior 
attachment renders the property available 
for such sale. The decision in Ramanayya 
V. Rangappayya (13) has been referred to 
and distinguished in a later case in Mu^ 
thusami Chetty v. Chunammal (6) which 
has not been noticed by the Bombay High 
Court. In Ramanayya v. Rangappayya 
(13) itself the learned Judges clearly 
indicate that an attachment before judg- 
ment would become operative as soon as a 
decree is passed and that, if the defendant 
had died subsequent to the decree, they 
would have held that such prior attach- 
ment would ‘defeat the survivorship. 

We might also notice that it has been 
held in Ganu Singh v, Jangi Lai (14) that 
the effect of an attachment of property 
under the C. P. C. whether made before or 
after decree is the same, provided that in the 
former case a decree is made for the plaint- 
iff at whose instance the attachment takes 
place, see page 533*. In the same judgment 
it has been observed that “ the main object 
of an attachment before judgment is to 
enable the plaintiff to realise the amount 
of the decree, supposing a decree is eventu- 
ally made, from the defendant’s property”. 

For the above reasons we must hold, dis- 
senting from Subrao Mangesh v. Mahadevi 
Bhatta{ll) and following Miithusami Chetty 
V. Chunammal (6), that an attachment be- 
fore judgment followed by a decree prior 
to the judgment debtor’s death has the 
effect of precluding the accrual of title 
by survivorship as against the attaching 

(13) 17 M. 144; 6 lud. Dec. (v. s)00. 

(14) 26 C. 531; 13 lad. Dec. (n s.) 94D 

/♦PagepUe 0*--lS3d 
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creditor in the same way as an attachment 
after decree. This, however, should not be 
interpreted to mean that the operation of 
survivorship is altogether stopped by reason 
of the attachment whether before or after 
decree for, if the attaching creditor dees 
not execute his decree, or if the entire pro- 
perty is not needed to satisfy the decree, 
then the property or the surplus, as the case 
may be, will go to the other co-parceners. 
The decision discussed above ^ould, in our 
view, be only taken to mean that the other 
co-parceners take the property subject to 
the claims of the attaching creditor. 

With regard to the decision in Subrao 
Mangesh v. Mahadevi Bhatta (11) it might 
also be mentioned that, while discussing 
the Privy Council case, the learned Judges 
seem to make a point of the fact that in 
the case before them there was no actual 
sale of the property even after the judg- 
ment-debtor’s death and seem to indicate 
that, if there was such a subsequent sale, 
the prior attachment might preclude the 
operation of survivorship vide page 109*. We 
do not think that the Privy Council decision 
justifies the drawing of such a distinction; 
but, in view of the fact that in the present 
case there has been an actual sale after the 
judgment-debtor’s death, it is not necessary 
to discuss the matter any further. 

The other case relied upon by the res- 
pondent is the one in Sunder Lai v. Raghu- 
nandan Prasad (12) which follows Subrao 
Mangesh v. Mahadevi Bhatta Ql.) In that 
case it was found as a fact that there was 
no attachment before judgment and also 
that the defendant died just after the hear- 
ing of the suit and before the judgment, see 
page 256t. The occasion, therefore, for con- 
sidering the question as regards the effect of 
an attachment before judgment in a case like 
the present did not actually arise though 
the learned Judge states that an attachment 
before judgment does not rank in the 
same position as an attachment after judg- 
ment. They simply follov^ the decision in 
Subrao Mangesh v. Mahadevi Bhatta (11) and 
this case, therefore, does not carry us any 
further. 

In the result, the lower Court’s decree 
will be modified by a direction that the ap- 
pellants are entitled to retain two sevenths 
of the purchase-money realised by the sale 
of the properties and are bound to refund 
only the balance to the Official Receiver for 

^Fage of 3S B.— ^ 

tPage of 3 Pat»— 
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the amount that they have thus to refund 
and for any further claims that they may 
have, as regards interests and costs, they 
will rank as unsecured creditors in the 
insolvency proceedings before the Official 
Receiver The parties will receive and pay 
proportionate costs throughout. 

WallacOy J. — I am in general agreement 
with my learned brother as to the conclu- 
sion to be properly deduced from the case- 
law quoted before us, viz,, that an attach- 
ment before judgment, when followed by a 
decree passed prior to the death of the 
judgment-debtor co-parcener prevents, as 
against the rights of the attaching creditor 
the accrual of the survivorship right to 
the surviving co-parceners. But I should 
like to say, though it is not necessary for 
the present disposal of this case, that I con- 
sider that the language used in cases, Bailur 
Krishna Ran v. Lakshmana Shanbhogue (3), 
Thadi Ramamurthi v. Moola Kanniah (4) 
and Mnthusami Chetti v. Chunammal (6), 
on which we rely, is too broad if inter- 
preted literally. I do not think that 
these cases intended to lay down more 
than that, so far as concerns the attaching 
decree-holder’s right to hold the share of 
the deceased co-parcener liable for his 
debts, it is not defeated by the survivor- 
ship right, and not any general principle 
that whenever there is an attachment of 
co-parcenery igroperty followed by, or preced- 
ed by a decree, the survivorship right of 
co-parceners to that property is barred. 
Obviously, for example, if the attaching 
decree-holder’s debt, and the debts of other 
decree-holders who are entitled in law to 
take advantage for themselves of the 
attachment made by another decree-holder 
are satisfied and there remains a surplus 
out of the share of the deceased judgment- 
debtor co- parcener, that surplus will accrue 
by survivorship to the other co-parceners. 
The proposition that an attachment plus 
decree will in all cases and until the 
cessation of the attachment prevent the 
accrual of the survivorship right does not, 

I think, necessarily follow from the cases 
quoted and is a proposition which leads 
to many practical difficulties in partition 
and other proceedings. I think the correct 
way of stating the law is that the accural of 
survivorship is not prevented but operates 
subject to the prior rights of the attaching 
decree holder and other decree-holders 
who are entitled to take advantage of their 
fittachment to have their decree debts 


satisfied in execution proceedings against 
what was the share of the deceased judg- 
ment-debtor co-parcener. The control over 
that share which the Court has by virtue 
of the attachment will be used by it for 
that end and will not be related until the 
end is attained. It is this exercise of this 
control which, in my view, cotfstitutes the 
“valid charge over the property of which the 
Privy Council speaks in the Suraj Bunsi 
Koerv.Shen Per sad Singh (1; case which 
“charge” must spring out of the attachment 
which puts the property under control of 
the Court and not out of any subsequent step 
in execution; only the attachment, if before 
judgment must have been followed up by 
a decree passed before . the death of the 
judgment-debtor co-parcener since it is 
the decree which declares the extent of 
the right which the attaching creditor has 
against the property. 

I agree in the order proposed by my 
learned brother. 

V. N. v. Decree modified. 

N. H. 


ALLAHABAD HIGH COURT, 

First Appeal from Order No. 14 op 1925. 

November 24, 1925. 

Present: — Mr. Justice Sulaiman and 
Mr. Justice Mukerji. 

Babu RADHA KI8HUN and others— 
Plaintiffs— Appellants 
versus 

KASHI NATH— Defendant— Respondents. 

Oaths Act (X of 1873), 8. 9 — Parties agreeing to abid^ 
by statement of ref eree —Examination of referee--^ 
Omission — Referee, whether can he re-examined. 

There is nothing in the Oaths Act which declares 
that once a referee, by whose statement the parties 
have agreed to abide, has been put upon his oath and 
has been examined, he cannot be re-called and re-ex- 
amined, if all the points which are necessary to be 
established for the decision of the case have not been 
put to him. [p. 511, col. 2.] 

First appeal from an order of the Sub- 
ordinate Judge, Ghazipur, dated the 5th 
December 1914. 

Messrs. K. Verma and A. Pandey, for the 
Appellants, 

JUDGMENT. 

Mukepjl, J.— This appeal arises out oi 
a suit for closing of certain windows and 
other reliefs and has been directed against 
an order of remand. 

It appears that when the case came before 
the Court for trial, the parties agreed that 
it should be decided according to the evi- 
dence of one Babu Anand Prasad, Bab^ 
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Anand Praaad was accordingly examined as 
a referee with the consent of the parlies and 
he made certain statements. The learned 
Munsif was of opinion that the evidence 
given by Babu Anand Prasad covered the 
whole controversy between the parties and 
would justify a disposal of all the issues 
raised. He accordingly partially decreed 
the suit and partially dismissed it. The 
parties appealed and both the appeals were 
disposed of by a single judgment of the 
learned Subordinate Judge. The learned 
Judge was of opinion that the statement of 
Babu Anand Prasad was not sufficient for 
the disposal of the case and he remanded 
the suit to the Court of first instance for 
disposal. He directed that the referee 
should be re-called and should be re-ex- 
amined on all the matters that were left in 
darkness owing to the referee not being 
questioned. He further said that if there 
were any points on which the referee could 
not throw any light, those points must be 
decided on evidence adduced by the parties. 

As there were two appeals before the Sub- 
ordinate Judge, two appeals have been filed 
in this Court. But in this Court the appel- 
lants in both the cases are the plaintiffs. 
It has been argued before us that the state- 
ment of Babu Anand Prasad was enough 
for the disposal of the entire suit. It is 
not necessary for us to examine that state- 
ment in detail. It is sufficient to say that 
we agree with the Court below that fur- 
ther light was necessary on the controversy 
between the parties. That being so, the 
question is whether the referee could be 
called again and examined. 

The parties are agreed that if there be 
any point which cannot be disposed of ac- 
cording to the statement of the referee, evi- 
dence may be led on those points by the 
parties. The main question for disposal in 
these cases is whether the referee can, as a 
matter of law, be re- called and re-question- 
ed. 

It appears to me that there is nothing in 
the Oaths Act which declares that a referee 
cannot be re-examined if all the points 
which would be necessary to be established 
are not put to him. It was argued on behalf 
of the plaintiffs that they had Agreed to the 
examination of Babu Anand Prasad only at 
that particular moment when he was before 
the Court and their agreement to abide by 
his statement came to an end the moment 
the referee was examined. The learned 
Qounsel for tne appellant has relied on the 
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case oi Thoyi Ammal v. Subbaroya Miidali 
(1). As I read that case, I find therein no 
authority for the proposition which the 
learned Counsel for the plaintiffs would 
have established. In that case it was said 
that the statement of the referee was not 
sufficient for the disposal of the case and the 
Court simply said that the facts which re- 
mained unproved must be proved in the 
ordinary way by way of evidence. It is not 
clear from the judgment, whether the 
referee was unable to throw further light 
on the case or whether he was not at all 
available or whether it was possible to re- 
examine him and to obtain more informa- 
tion from him, if he could give it. That 
being the case, it cannot be inferred from 
what was stated by the Judges, that the 
Court held that the referee could not be 
examined again. On the other hand, the 
dictum of the learned J udges of this Court 
who decided the case of Mahabir Prasad 
Misr v. Mahadeo Dat Misr (2) would go to 
show that this Court was of opinion that if 
the referee was still alive and available, he 
could be examined again, in the case of 
there arising a further necessity for eluci- 
dation of the matters in dispute. 

There is nothing in the Oaths Act which 
says that the reference to the referee comes 
to an end as soon as the referee has been 
once examined. In the case of reference 
to arbitration we know that an award may 
be referred back to the arbitrator for his 
decision if he leaves anything undecided. 
The same rule ought to be followed. For, 
as already stated, there is nothing in the 
Oaths Act to prevent the application of 
this rule. In the circumstances I would 
dismiss both the appeals and uphold the 
order of remand. 

Sulalman, J.— I agree. The question 
whether a referee by whose statement the 
parties have agreed to abide can be re- 
examined if certain points were omitted in his 
statemen , is apparently not covered by any 
direct authority. The appellants’ learned 
Vakil relies on the case of T/ioyi Ammal v. 
Subbaroya Mudali (1) where it was remark- 
ed: “If the matter stated affords sufficient 
material for the decision of the suit, a 
decree may be passed on the facts thus con- 
clusively proved. If the facts so proved 
are not sufficient for the decision of the 
case, such -further facts as are necessary 

(1) 22 M.234; 8 Ind. Dcc.(n. a) lfi7. 

(2) 13 A. 366; A. W.N. (181)1) 143; 7 Ind, Dec. (.v. s) 
248. 
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mvst he proved^ in the ordinary way, by 
evidence adduced on both sides. The 
facts proved by the special oath are, how- 
ever, conclusively proved, and the further 
evidence must, in our opinion, be limited 
to matters not proved by the oath.” 

On the other hand the respondent's Vakil 
relies on a remark in the judgment in 
Mahabir Prasad Misr v. Mahadeo Dat Misr 
(2). “Although I should always be strongly 
disinclined to assist a party to an agreement 
under the Oaths Act in getting out of it, 
yet I am bound to see that the object of the. 
parties when they entered into it has been 
satisfactorily accomplished by the deposi- 
tion of the referee, and, if that object has 
not been accomplished, then that a further 
deposition should be obtained, or, if that is 
impossible, as is the case here, owing to 
the Raja 8 death, that the question should 
be tried in the ordinary way by the Court.” 

The examination of both these cases, how* 
ever shows that both these remarks were 
obiter dicta and it was not necessary to 
decide the point. In the Madras case 
the referee was the plaintiff himself and 
he might have been expected to be in 
a position to fill up the gaps. The learned 
District Judge, however, had remanded 
the case for a trial de novo and the Madras 
High Court merely decided that the state- 
ment of the plaintiff as the referee must be 
regarded as conclusively proving the facts 
deposed to by her and that the further evi- 
dence should be confined to, other matters. 
Neither party apparently asked for a re- 
examination of the referee and the point 
accordingly was not expressly decided. 

In the Allahabad case the referee was 
dead, and no question of his re examination 
arose. 

It has been contended before us that 
once the oath was taken by the referee 
the agreement was fully carried out and 
if either party is unwilling to accept as con- 
clusive any further statement of the 
referee such further statement should not 
be forced on him. But if this contention 
were to be accepted the result would be that 
as soon as the referee has left the witness- 
box he cannot be re-called even by the 
Trial Court though some material state- 
ment has been accidentally omitted. It is 
impossible to accept this as the correct 
position under the Oaths Act. If the Trial 
Court has power to re-call a referee there 
seems to be no good ground on principle 
why the same power should not be exercis- 
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ed by the Appellate Court, if it comes to the 
conclusion that his statement is not complete 
and exhaustive. 

Of course if a party were to show good 
ground why the referee should not be ex- 
amined again the Court may under special 
circumstances refuse to re-call him in order 
to fill up gaps in his statement, as it is the 
duty of both parties to see that his state- 
ment completely covers all the points in 
dispute. In this case, however, 1 see no good 
ground why the referee should not be asked 
to clear up certain points left vague by him. 

By the Coupt. — Both these appeals are 
dismissed and the order of remand is upheld 
with costs including in this Court fees on 
the higher scale. 

z. K. Appeals dismissed. 


RANGOON HIGH COURT. 

Special Second Civil Appeal No. 188 of 
1924. 

January 15, 1925 
Present: — Mr. Justice Pratt. 

MAUNG SET KHAING— Appellant 
versus 

MaUNG TUN NYEIN and othbrs- 
Rkspondbnts. 

Malicious prosecution— 'Damages, suit to recover^ 
Reasonable and probable cause, absence of— Malice, 
proof of. 

In order to succeed in a suit to recover damages 
for malicious prosecution the plaintilf must prove 
malice as well as absence of reasonable and probable 
cause, [p. 513, col. 2.] 

Where a prosecution is obviously false and not 
instituted in good faith the Court will infer malice, 
but where a prosecution has been instituted under a 
bona fide belief that the accused has committed an 
offence even though that belief is mistaken, the plaint- 
iff cannot obtain a decree unless the prosecution was 
malicious as well, even if enquiry had shown that no 
ollence was committed, [ibid.] 

JUDGMENT* — The defendant in the 
Trial Court was working the Tongyi Fishery 
of which his son was lessee. 

The defendant had himself purchased 
the lease of the fishery for two years pre- 
viously. He found the plaintiffs fishing in 
a channel, which he believed to be the 
Pakka Yo forming a part of his fishery, but 
which, it was subsequently proved was 
not a part of his fishery and was not the 
Pakka Yo. 

He made a report to the ihugyi and, by 
his advice, to the Police, to the effect that 
the plaintiffs had been caught fishing in 
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the Pakka Yo, which was part of his fishery. 

The Police prosecuted for theft and the 
result of the trial was that the accused, 
plaintiffs, wereacquitted. 

^ The plaintiffs sued for damages for mali- 
cious prosecution in the Township Court. 

The Trial Court held that as the defend- 
ant believed that the *Yo’ was the Pakka 
Yo and part of his fishery, there was reason- 
able cause for his complaint. 

It also found that there was no malice 
on the part of the defendant and dismissed 
the suit. 

On appeal the District Court held that 
the defendant, had he made any inquiries 
before reporting to the Police would have 
found that the water in which the plaint- 
iffs were fishing was no part of his fishery. 

The learned District Judge found accord- 
ingly that the prosecution was instituted 
wihout reasonable cause. 

As, however, the mere institution of a 
prosecution without reasonable and pro- 
bable cause is not sufficient to justify a 
decree, if the defendant honestly believed 
that the accused (plaintiffs) had commit- 
ted a criminal offence, it was necessary to 
find that the prosecution was malicious and 
the first Appellate Court has come to a 
finding on this point. 

I regret I am not quite able to follow 
the reasoning by which the learned Dis- 
trict J udge has come to the conclusion that 
there was malice. 

He observes that unless the sole object 
of the prosecution was to bring the offend- 
er to justice, there would be malice unless 
reasonable and probable cause were proved. 

He proceeds to state that the object of 
the prosecution in the present case was 
solely to protect his own interests and that 
he was unable to hold that any sinister 
motive was proved. 

Then follows a somewhat vague sen- 
tence: — 

‘*An honest belief that the defendant was 
justified in informing the Police does 
not absolve him unless he could prove 
reasonable and probable cause, combined 
with a real desire to serve the ends of 
justice rather than his own private interests’* 
and the conclusion drawn is ^‘I am, there- 
fore, bound to hold that in the present case 
malice was proved,'* 

The conclusion does not seem to follow 
from the premises, and the absence of a 
real desire on the part of the defendant to 
serve the ends of justice rather than his own 

S3 
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private interests does not necessarily in- 
volve malice.? 

On the District J udge’s own showing the 
object of the prosecution was solely to pro- 
tect the defendant’s own interests, and 
there was no sinister motive. 

This is practically a finding that there 
was no malice. 

To protect one’s own interests is not 
necessarily malicious and is not incompati- 
ble with a real desire to serve the ends of 
j ustice. 

In reality the Judge’s view seems to be 
that malice is a necessary corollary from 
the absence of reasonable and probable 
cause. 

But this is not a correct view of the law. 

There must bt5 malice as well as an ab- 
sence of reasonable and probable cause. 

No doubt where a prosecution is ob- 
viously false and not instituted in good 
faith, the Cjurts will infer malice, but 
where a prosecution has been instituted 
under a bona fide belief that the accused 
has committed an offence, even though that 
belief is mistaken, the plaintiffs cannot 
obtain a decree unless the prosecution is 
malicious as well, even if inquiry would 
have shown that no offence had been com- 
mitted, vide Qui7in v. Leathern (1). 

Actual malice has n6b been proved and 
it cannot be inferred from the fact that the 
defendant made no inquiries before mak- 
ing a report; nor from the fact that he 
charged the plaintiffs with theft. Prom 
his point of view the plaintiffs were stealing 
his fish. 

Both Courts were satisfied that the de- 
fendant believed, wnen he made the report 
that the plaintiffs were fishing in a part of 
the Tongyi Fishery, though, as a matter of 
fact, they were not. 

The Police did not investigate this point 
or they would have found there was no 
ground for a criminal prosecution, and if 
the Magistrate had gone into this point at 
the beginning of the proceedings, he would 
have found that there was no ground for 
framing a charge. 

It is the plaintiffs’ misfortune that the 
Police prosecuted them without making any 
inquiry into the boundaries of the defend- 
ant’s fishery. 

It is ta my mind impossible on the evi- 
dence to hold that the prosecution was 

(l) (1001) A. C. 495; 70 L. J, P. C. 76; 85 L. T, 280i 
60 W. R. 130; 65 J* P. 708; 17 T. L. R. 749. 
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maliciouB, and, unless malice is proved or 
can be inferred, the suit was bound to fail. 

I set aside the finding and decree of the 
District Court and restore the finding and 
decree of the Township Court with costs in 
all Courts. 

The cross-objection must also be dismis- 
ed with costs. 

z. K. Cross-objection dismissed. 


ALLAHABAD HIGH COURT. 

PiKST Appeal from Order No. 36 of 1625, 
November 24, 1925. 

Present: — Mr. J ustice Bulaiman and 
Mr. Justice Mukerji. 

MUHAMMAD IBRAHIM — Insolvent 
— ^Appellant 
versus 

RAM CHANDRA— Vendee JAGAT RAM, 
Vakil — Receiver — Respondent. 

Provincial Insolvency Act (V of 1920), ss. 35, 61(6) 
— Annulment of adjudieation—Payment of debts in 
full— Release of debt, whether payment— Interest sub- 
sequent to date of adjudication, whether must be 
paid. 

Even an unconditional release of his debt by a 
creditor does not amount to a payment in full of the 
debt within the meaning of s. 35 of the Provincial In- 
solvency Act. [p. 515, col, 1.] 

Before, the provisions of s 35 of the Provincial 
Insolvency Act oan be availed of, all the debts of the 
insolvent must be discharged in full. Interest subse- 
quent to the date of the adjudication, though ii cannot 
be taken into account at the time of the liisl dwtrilin- 
tion of the dividends, has to be paid out of the assets 
of the imolvant if they are sufficient for the purpose, 
and is, thirefore, a part of the debt. Such interest 
must te paid before the benefit of s. 35 can be claimed, 
[p. 515, col. 2.j 

First appeal from an order of the Dis- 
trict J udge, Saharanpur, dated the 19th of 
January 1925. 

Messrs. Iqbal Ahmad and Ram Nama 
Prasad, for the Appellant. 

Mr. Nehal Chand, for the Respondents. 

JUDGMENT.— This is an appeal 
against the Receiver from an order refusing 
to annul the appellant’s adjudication. 
Muhammad Ibrahim was adjudged insol- 
vent on the 24th of April 1919 and his 
property vested in the Official Receiver. 
On the 13th of February 1922 the Receiver 
entered into a contract for sale of a certain 
house with Ram Chandra for a sum of 
Bs. 3,000 and received Ks. 500 as earnest 
money. When he proceeded to sell this 
property, an objection was filed by the 
insolvent’s wife claiming this house as her 
gwn properly. Protracted proceedings fol- 


lowed and ultimately on the 29th of Janu- 
ary 1924 the High Court decided against 
the wife, Rashida Khatun. A subsequent 
application for review also proved infruc- 
tuous. On the 3rd of July 1924 the insol- 
vent filed an application purporting to be 
under s. 38 of the Insolvency Act setting 
forth a composition scheme. In this he 
stated that he was able to procure money 
from his relal ions and would pay up all the 
debts that were entered in the schedule. 
It appears that his son made payments out 
of Court to various creditors and obtained 
receipts from them. Among these credi- 
tors was one Rura Mai. His receipt bears 
date the 4th of September 1924. Under 
this receipt Rura Mai no doubt admitted 
that he had received the amount due under 
his decree and promisseiy-note and that not 
a single shell remained due. On the 13th 
of September 1924 Rura Mai filed an appli- 
cation in the Court stating that he had 
received re payment of his debts from the 
insolvent’s son Abdul Hai and that he had 
no objection to the insolvent’s application 
being granted. It appears that the debts 
of other creditors were also paid or dis- 
charged. On the 13th of September 1924 
a statement was made by the insolvent’s 
Vakil that his application under s. 38 
should be treated as an application under 
B. 35 and that the annulment of the insol- 
vent’s adjudication should be ordered inas- 
much as all the debts had been paid in 
full. Notice of this application was order- 
ed to be issued. The report of the Receiver 
was in favour of the insolvent, but Rura 
Mai came forward and claimed interest on 
his debt and also certain expenses which 
he had incurred in connection with the 
appeal in the High Court. The Receiver, 
however, asked for Rs. 399 as his remunera- 
tion and expenses. On the 7th of Decem- 
ber 1924, the learned District Judge came 
to the conclusion that all the debts had not 
been discharged inasmuch as interest due 
to Rura Mai had not been paid. He accord- 
ingly declined to order the annulment of 
the insolvent’s adjudication. Subsequent- 
ly the insolvent informed the Court that the 
house should not be sold for _Rs. 3,000 as 
other persons were prepared to offer 
Rs. 5,000 and Rs. 6,000 and prayed that 
the sale be stayed. The District Judge 
forwarded the application to the Receiver 
to take steps but it reached him too late as 
the sale-deed in, favour, of Rura Mai had 
been registered half an hour earlier. On this 
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the learned Judge refused to set aside the 
same. 

The insolvent appeals from both the 
order dated the 9bh of December 1924 and 
the last order dated the 19th of January 
1925 and has obtained the leave of the 
High Court to appeal. 

The first point to consider in First 
Appeal from Order No. 37 is as to whe- 
ther he was entitled to an annulment. Sec- 
tion 35 of Act V of 1920 reciuires that 
where in the opinion of the Court, a 
debtor ought not to have been adjudged 
insolvent, or where it is proved to the 
satisfaction of the Court that the debts 
of the insolvent have been paid in full, the 
Court shall, on the application of the debtor, 
or of any other person interested, by order 
in writing, annul the adjudication. This 
is not a case where it can be said that the 
debtor ought not to have been adjudged 
insolvent. The contention of the insolvent 
is that the debts of the insolvent have been 
paid in full, inasmuch as although some 
amount of interest might have been out- 
standing, Rura Mai had given a complete 
and full discharge of his debts We agree 
that the receipt and the application purport- 
ed to give a full discharge of the debt, but 
even an unconditional release by a creditor 
cannot amount to a payment in full of Ahe 
debt within the meaning of s. 35. This 
was the view clearly expressed in the Eng- 
lish case In re Keet (I) which has been 
followed by Indian High Courts, vide in re 
Snbrati Jan Mahomed (2) and Briji Kessoor 
haul v. Official Assignee of Madras (3). It 
is, therefore, clear that the mere release of 
the balance of the debt due to Rura Mai 
did not amount to a full payment so as to 
entitle the insolvent to an annulment. It 
has been argued on behalf of the appellant 
that Rura Mai would not have been entitl- 
ed to any interest on his debt subsequent 
to adjudication and that such subsequent 
interest is not included within the expres- 
sion “the debts of the insolvent” contained 
in 8. 35. Under s. 48, sub cl. 2 of the Act 
the right of a creditor to receive out of the 
debtor’s estater-toy higher rate of interest 
to wlSbh he may be entitled is not preju- 
diced after all the debts proved have been 
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paid in full* In s. 61, sub-cU 6 it is provid- 
ed that where there is any surplus after 
payment of the foregoing debts it shall be 
applied in payment of interest from the 
date on which the debtor is adjudged an 
insolvent at the rate of six perctotum per 
annum on all debts entered in the schedule. 
It is noteworthy that s. 38 does not use 
the words “proved debts or debts entered 
in the schedule.” It must, therefore, be 
taken that before s. 35 can be availed of, 
all the debts of the insolvent must be dis- 
charged in full. Subsequent interest, 
though it cannot be taken into account at 
the time of the first distribution of the 
dividends, has to be paid out of the assets if 
sufficient, and is, therefore, a part of the 
debt. It is clear, therefore, that there was 
a sum of money due to Rura Mai which 
might have been released but was certain- 
ly not paid, though the principal sum and 
interest up to the date of adjudication had 
been paid. First Appeal from Order No. 37 
of 1925, therefore, fails and is accordingly 
dismissed but without costs as no one ap- 
pears for the respondents. 

The sale which is sought to be set aside 
took place in pursuance of a previous con- 
tract of sale dated the 13th of February 1922. 
While the insolvency proceedings were 
pending the property vested in the Receiver 
and he had full power to dispose of it. 
The execution of the salewas delayed owing 
to proceedings taken by the insolvent’s 
relations. It may be that some two years 
afterwards the value of the property had 
risen higher and some persons came for- 
ward to make higher offers. This, however, 
did not justify the Receiver to go back upon 
his original contract for sale. No stay 
order was passed by the District Judge 
and the sale took place at a time when 
there was no prohibition against it. When 
the order of annulment has been upheld 
we are unable to hold that the sale should 
be sot aside. This appeal also fails and 
is dismissed with costs including in this 
Court fees on the higher scale. 

z. K. Appeal dismissed. 


fl) ad05) 2 K. B. 666; 74 L, J. K. B. 694; 93 L. T. 
259; 54 W. R. 20; 12 Manson. 235; 21 T. L R. 615. 
(2) 20 lud. Oaa, 859; 38‘ B. 200; 15 Bom. L, R. 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 1644 of 1922. 

February 26, 1926. 

Present : — Mr. Justice Odgers. 

C. VENCATACHARIAR— Plaintiff 
— Appellant 
versus 

BONTHAM PACHAYAPPA CHETTY 

AND OTHHRB — DEFENDANTS NoS. 1 TO 4 
— Respondents. 

Construction of document — Grant of income of pro- 
pMy, whether grant of property itself. 

A grant of the income of certain property without 
any limitation is a grant of the property itself, [p. 517, 
col. 1.] 6S Ind. 

Vaithinatha Aiyar V, Thayagaraja Ax y Greene^-, 
Cas. 631; 41 M. L. J. 20 at p. 29, Manno 
(1872) 14 Eq. 450 at p. 402; 27 L T. 408, Mayer, Alder- 
son and Burgesses of Southmolton v. Attorney-General 
(1854) 5 H. L. C. 1 at p. 31, 10 E. K. 796, 23 L. J Ch’ 
567; 18 dur. 435; 101 K. K 1, followed 

Second appeal against a decree of the 
District Court, Salem, in A. 8. No. 89 of 
1916, preferred against a decree of the 
Court of the District Munsif, Dharmapuri, 
in O. S. No. 315 of 1915. 

Mr. K. V. Krishnaswar^i Iyer, for the 
Appellant. 

Mr. B. Somayya, for the Respondents. 

JUDGMENT.— This was a suit for 
partition and delivery with mesne profits 
of one-third of the permanent lease-hold 
village of Pacharahalli. The suit was decreed 
by the District Munsif. On appeal to ihe 
learned District Judge of Salem it was 
held that the plaintiff was not entitled 
to one-third of the village but only to 
one-third of the income On the hearing 
of the second appeal Mr. K. V. Krishna- 
swami Iyer appeared for the plaintiff-appel- 
lant, and Mr. Somayya for the respondents 
Nos. 1 to 4 intimated that his clients had no 
interest and took no part in the argument. 
I have accordingly heard the appeal as an 
e<c parte decree matter. The plaint agree- 
ment of the 4th September 1845 has appar- 
ently disappeared and we are thrown back 
for its terms on a recital in the judgment 
in 0. 8. No. 569 of 1887 in the District 
Munsif’s Court of Tiruppattur. The Dis- 
trict Munsif there says : — “Its contents are 
to the effect that in consideration of the 
advances made in kind and in money 
to the tenants of the villages by Sesha 
Iyengar, Krishna Iyengar agreed to divide 
the income in cash and waram of the- said 
villages with Sesha Iyengar, in the propor- 
tion of two to one, to give the latter accoupts 
as to produce, waram etc,, of the two vil- 
lages and in the result to couduct the 


affairs of the villages in consultation 
with Sesha Iyengar. The document closes 
with a final clause to the effect that the 
contracting parties should divide between 
them any less relating to these villages in. 
the proportion mentioned." Krishna Iyen- 
gar’s interest is now vested in the defend- 
ants and Sesha lyenger was the appellant’s 
father. In Second Appeal No. 13.07 of 1890, 
Ex A (2), Wilkinson and Handley, JJ., held 
that with regard to this agreement. “We 
see no reason to doubt that the grantor who 
was the uncle of the grantee intended to 
alienate and did alienate in perpetuity to 
his nephew a one-third share of tfie village 
which he held on permanent lease in con- 
sidciation of services rendered and in all 
probability out of natural affection.’’ In 
Ex. L, V’^aradaebari, the son of Krishna 
Iyengar, the grantor, refers to the present 
plaintiff as our co-parceners Venkalachari 
and others. “That is a deed of collateral 
security dated 1896. In a plaint Ex. D in O. 
S. No. 663 of 1901 on the file of the District 
Munsif’s Court of Tirupattur the present 
plaintiff and others brought a suit claim- 
ing one-third share in the villages and ih 
Ex. D. (1) the written statement of the first 
defendant Varadachari in the same suit he 
pleaded. ‘Tn any case the plaintiffs are 
entitled only to one-third share in the 
said villages.” In an affidavit Ex. P. (1) 
in 0. S. No. 530 of 1907, E. P. No. 1038 of 
1908, in the same District Munsif’s Court 
Varadachari refers to the two-thirds share 
belonging to him in the said village and 
also in the same document states “after 
excluding the one- third share belonging 
to ihe plaintiffs in the permanent, ijara 
village of Pacharahalli, 1 sold etc. This 
seeniB to me to be sufficient to show that 
what was really granted was not only one- 
third share in the income but one-third 
of the village itself and that was what both 
parlies in the past have thought was the 
meaning of the agreement. The learned 
District Judge refer to a certain suit O. 8. 
No 2 of 1913, Ex. I, and says that “the pre- 
sent plaintiff and the present defendants 
were arrayed as against each as rival pur- 
chasers in a Court- auction of that two- third 
share ngh i which wasadmittedly the properly 
of their mutual judgment-debtor, the ven- 
dor of the present defendafits in this' case" 
and held that the rights in the present 
village arenot concluded by Ex. E. He did 
not consider the Exhibit I have referred to. 
Ihe law that a giftol the inoomemay uncles 
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circumstances amount to a gift of the corpus 
maybe seen, forexample inMayo?*, Aldermen 
and Burgesses Co, of Southmolton v. Attorney- 
General (1) where Lord St. Leonards said : 
‘‘As regards the law, if the rents of the 
estate are given, they represent the estate. 
If the rents are given in certain propor- 
tions, so as to exhaust the whole of 
the present rents, and if no one is en- 
titled to be benefited more than an- 
other beyond that which is specifically 
given, that is a representation of the estate 
itself in those proportions ” And in Ma?i- 
nox V. Greener (2) Vice Chancellor Malins 
said. “Now it has been argued in this case 
that a gift of the income of real estate does 
not pass more than a life-estate, but I think 
it is thoroughly settled that before the 
Wills Act a devise of the rents and profits 
passed a real estate for life. That being the 
case, that which would give a life-estate 
before the Wills Act, by the 28th section of 
that Act, gives now a fee simple. “ These 
two English authorities have been referred 
to in a judgment of this Court reported in 
Waithinatha Aiyar v. Thayagaraja Aiyar 
(3) when it was held that a gift of the in- 
come of property without any limitation 
is a gift of the property itself. 

A question has been raised as to the ap- 
plicability of 8. 5i oftheC.P. C. The learned 
District Judge held that it was a right to 
income only that we^ to be partitioned ; I 
fail to see why it should affect the question 
that the leases were not registered when the 
estate was so registered In the District 
Judge’s view s. 54 had no application. I 
think in this respect the learned District 
Judge was wrong in my view expressed 
above and that, therefore, s. 54 could apply. 

The lower Appellate Court s decree must 
be reversed and that of the District Munsif 
restored (as modified below) with costs in 
this Court against 5th respondent. Respond- 
ents Nos. 1 to 4 who were the only appel- 
lants in the lower Appellate Court must 
pay the present appellant’s costs in the 
lower Appellate Court. As to future mesne 

{ profits, respondents Nos. 1 to 4 will be 
iable to plaintiff up to date of sale by 
them to 5th respondent — from that date 
the latter will be liable to plaintiff. 

V. N. V. 

z. K. Appeal allowed. 

(1) (1154) 5 H. L. 0. 1 at p. 31, 10 E. R. 793; ^23 L. 
J. Oh. 567; 18 Jur. 435; 101 R. R. 1. 

' '(2) (1872) 14 Eq. 456 at p. 462; 27 L. T 408. 

(3) 68 Jn4. Oas. C3J; 41 M. b. J. 20 at p. 29. 


BOMBAY HIGH COURT. 

Civil Reference No. 4 op ly25. 

August 18, 1925. 

Present: — Sir Norman Maoleod, Kr , 

Chief Justice, and Mr. Justice Coyajee. 

The commissioner of INCOME-TAX, 
BOMBAY 
versus 

M. H. SANJANA & Co.. Ltd. 

Income Tax Act (XI of 1922), 9. 25 {Sj—Business 
transferred from one proprietor to another, whether 
discontinued — Refund of tax. 

Income tax is chargeable on the profits of a business 
and It is immaterial if there is any change in the per- 
son who carries on a business, so long as the business 
is continued, [p 519, col I J 

Section 25 (3; of the Income Tax Act is applicable 
only to cases in which a business is discontinued 
entirely and not to cases in which it is transferred 
from one set of proprietors to another. The question 
to be dtcided under the section is whether the business 
is discontinued and not whether it is discontinued by 
a particular person, [p. 518, col 1.] 

Where a Company carrying on a business sells the 
business, including the good will and the benefit of all 
running contracts, to another Company, the ownership 
and management of the business is changed, but the 
business is not discontinued, the purchaser Company 
succeeds to the business and continues it. Section 
25 (3) of the Income Tax Act has, therefore, no applica- 
tion to such a case, [p 519, col. 2.] 

Reference made by the Commissioner oi 
Income-Tax, under s. 66 (2) of the Indian 
Income-Tax Act. 

Mr. Advocate General, (with him 

Mr. A. Kirke-Smith, Government Solicitor), 
for the Commissioner of Income Tax. 

Sir Chimanlal Setalvad^ Kt., forthe Asses- 

JUDGMENT. 

Macleod, C. J* — Thia is a case stated 
by the Commissioner of Income Tax under 
s. 66 (2) of the Income Tax Act XI of 1922 
and referred to the High Court with the 
opinion thereon of the Commissioner, at the 
instance of the assessees, the liquidators of 
Messrs. M. H. Sanjana& Company, Limited 
(in voluntary liquidation), hereinafter called 
the Company. The Company was started 
in 1919 ^0 carry on the business of mer- 
chants, commission agents, contractors, 
suppliers of stores, shipchandlers, etc., emd 
did so until the end of the year 1922, when 
it was resolved to take it into voluntary 
liquidation. 

On February 21, 1923, the liquidators en- 
tered into an agreement with Abmedbhoy 
Ourrimhhoy and Albert Raymond on behalf 
of a new Company to sell to the new Com- 
pany when incorporated the business in- 
cluding all the stock-in-trade, furniture, 
fittings, machinery, and plant, motor cars, 
buildings and lands, the lease of the office 
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remises at Elphinstone Circle, the good- 
will of the business including all trade 
marks and the benefit of all running con- 
tracts. 

By an agreement dated July 20, 1923, 
between the Company and its liquidators 
of the first part, Ahmedbhoy Currimbhoy 
and Albert Raymond of the second part, 
and the new Company of the third part 
the above mentioned agreement was adopt- 
ed. The business which uptill that time 
had been carried on by the assessees began 
to be conducted by the new Company. For 
the year April 1, 1922, to March 31, 1923, 
the Company was assessed to income-tax 
and super tax on the profits amounting to 
Rs, 3,79,408 for the calendar year 1921. At 
the time of the assessment for the year 
1923-24 the assessees submitted the accounts 
of the Company for the period January 1, 
1922, to November 30, 1922, disclosing a 
profit of Rs. 1,99,208. The assessees claim- 
ed under s. 25 (3) of the Act that they were 
not liable to pay any tax on their profit, 
and that on the other band as regards the 
assessment for 1922-23 they were entitled to 
substitute the profits of Rs. 1,99,208, for the 
eleven months up to December 1, 1922, in 
place of the profits of Rs. 3,79,408 for the 
year 1921 and get a refund of the tax over^ 
paid. 

This claim for a refund was disallowed 
on the ground that s. 25 (3) of the Act was 
applicable only to cases in which a busi- 
ness was discontinued entirely and not to 
cases in which it was transferred from one 
set of proprietors to another, and that under 
8. 26 of the Act the new Company as suc- 
cessors to the business were liable to be 
taxed on the profits made by .the Company 
in 1922 and they were taxed accordingly. 
The question on which the opinion of the 
Court is required is not very succinctly 
stated in the letter of reference. 

I should prefer to express it as follows: — 

On the facts of the case are the assessees 
entitled to claim the refund they ask for 
under the provisions of s. 25 (3) of the 
Income Tax Act of 1922? 

Section 25 (3) only refers to a business 
which was in existence at the commence- 
ment of the Act, namely, April 1, 1922. 

If such a business is discontinued no 
tax shall be payable in respect of the in- 
come, profits and gains of the period be- 
tween the end of the previous year and .the 
date of such discontinuance. And the 
assessee may further claim that the incoma, 


profits and gains of the previous year shall 
be deemed to have been the income, profits 
and gains of the said period. ' 

In this case the term “previous year” meant 
the year ending December 31, 1921. 

It would appear then that the assessees 
could claim that the income, profits and 
gains of the previous year, namely, 
Rs. 3,79,408, should be deemed to be, the in- 
come, profits and gains of the period be- 
tween the end of the. previous year and 
the discontinuance. Then an assessment 
should be made on the basis of the income 
profits and gains of the said period, and if 
an amount of tax had already been paid in 
respect of the income, profit and gains of 
the previous year, exceeding the amount 
payable on the basis of such assessment, a 
refund of the difference was payable. 

I understand that on a proper construc- 
tion of these words that the assessees, though 
the Company had paid in 1922-23 income- 
tax on the profits for the year 1921 amount- 
ing to Rs. 3,79,408, if the Compony discon- 
tinued its business during the year 1922-23, 
were entitled to substitute the profit of 
Rs. 1,99,208 for the eleven months up to 
December 1, 1922, in place of the profit of 
Rs. 3,79,408 and claim a refund. If that is 
the real meaning of the section, to my mind 
it has been expressed in the least intelligi- 
ble way. I should have thought it w’ould 
have been simpler to say that if a business 
in existence on April 1, 1922, is discontinu- 
ed in any particular year, and has already 
paid tax on the profits of the previous year 
it becomes entitled to be assessed on the 
profits for the year in which it is discon- 
tinued, so that if those profits are less than 
the profits of the previous year, a refund is 
payable. However, the question before us 
is whether the assessees are entitled to 
resort to s. 25 (3) and we are not concerned 
with the relief they may be entitled to if 
they are so entitled. The assessees con- 
tend that because the Company stopped its 
business, they were entitled to relief, that 
as the Company went into liquidation its 
corporate powers ceased, and its assets 
became distributable amongst its creditors, 
and lastly that if they were not entitled to 
relief, the benefit of s. 25 (3) of the Act 
could not be given in any case. 

All these arguments are based on a mis- 
apprehension of the scheme of the Act. 

By 8. 6 certain heads of income, profits 
and gains shall be chargeable to income- 
tax, of which ‘business’ is one. Business is 
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defined by a. 2 (4), and by s. 2 (2) an assea- 
see is defined as a person by whom income- 
tax is payable. By a. 10 (1) the tax shall be 
payable by an assesses under the head 
“business*' in respect of the profits or gains 
of any business carried on by him. 

In the case of a Company by s. 22 (1) the 
principal office shall present to the Income- 
Tax Officer a return of the total income of 
the Company for the previous year, and 
under s. 23 the Income-Tax Officer makes 
the assessment, and determines the sum 
payable by the assessee. 

By 8. 26 when any change occurs in the 
constitution of a firm or where any person 
has succeeded to any business, profession 
or vocation, the assessment shall be made 
on the firm as constituted or on the person 
engaged in the business, profession or voca- 
tion as the case may be, at the time of the 
making of the assessment. 

As then the tax is chargeable on the pro- 
fits of a business, it makes no difference if 
there is any change in the person who car- 
ries on the business so long as the business 
is continued. There is no necessity to go 
beyond the facts of this case, where it is 
admitted that the business was continued, 
the management only passing from the old 
Company and its liquidators to the new 
Company when the agreement of June 20, 
1923, was completed. Exactly the same 
question was raised in Bartlett v. Inland 
Revenue Commissioners (1). The owner of 
a business sold it to a t'^ompany. Under 
the provisions of s. *^4 sub s 3 of the Fin- 
ance Act, 1907, he claimed that he was only 
chargeable with tax on the actual amount 
made in the year of discontinuance and 
there was no power to go back on the three 
years average. Scrutton, J.,said (page 693*): 
“The answer to that appears to me to be 
very simple. The trade was not discontinu- 
ed in the year. The trade was sold to a Com- 
pany and continued during the whole year; 
and in my view, therefore, s. 24 of the Act of 
1907 has no application to this case.” I 
would answer the question 1 have framed 
above in the negative. 

The assessees must pay the costs of the 
reference. 

Ooyajee^ J. — The statement of the 
case drawn up by the Commissioner of 
Income-tax and referred to this Court clear- 
ly sets out the material facts. In the year 
1919 the Company, Messrs. M. H. Sanjana 

,(1) (1914) 3 K. B. 686; H L. J. K. B. 686. 

""♦Page of (1914) 3 K. B. -[Ed.] 


& Co. Ltd., commenced business in Bombay 
as merchants, commission agents, contrac- 
tors, suppliers of stores, ahipchandlers, 
mechanical engineers, etc. About the end 
of the year 1922 it was resolved to take the 
Company into voluntary liquidation. Its 
business was then sold to another Company, 
the Consolidated Mills Stores Co., Ltd. The 
sale included buildings and lands, the lease 
of the office premises, all the stock-in-trade, 
machinery, plant, furniture and fittings, the 
goodwill of the business including all trade- 
marks and the benefit of all contracts en- 
tered into between the vendor Company and 
various other Companies. The business was 
then continued by the Consolidated Mill 
Stores Co., Ltd. 

For the year 1922*23 M. H. Sanjana & 
Co., Ltd., were assessed to income-tax and 
super-tax on profits amounting to Rs. 3,79,408 
for the calendar year 1921. At the 1923-24 
assessment the Company (in voluntary 
liquidation) submitted its accounts showing 
a profit of Rs. 1,99,208 from January 1, 
1922, up to November 30, 1922. They now 
claim that as their business is discontinu- 
ed, they are entitled to substitute the profit 
of Rs. 1,99,208 in place of the profit of 
Rs. 3,79,408 on which the tax* has been 
levied, and ask for a refund of the differ- 
ence. They rely upon the provisions of s. 
25 (3) of the Indian Income-Tax Act, 1922, 
which says: “Where any business, profes- 
sion or vocation which was in existence at 
the commencement of this Act, and on 
which tax was at any time charged under 
the provisions of the Indian Income Tax 
Act, 1918, is discontinued,” ^etc. The sec- 
tion grants relief if the condition which it 
lays down is fulfilled. The question arising 
for consideration then is: whether this 
business which was in existence on April 1, 
1922, has been “discontinued”? On the 
facts of this case it is clear that when the 
Company sold the business, including the 
goodwill and the benefit of all running con- 
tractb, to the Consolidated Mills Stores Co., 
Ltd., the ownership of the business was 
changed, but the business was not “discon- 
tinued.” The purchaser Company succeed- 
ed to the business and continued it — a case 
which is provided for by s. 26. It was, 
however, contended on behalf of the assea- 
sees, that when they sold the business, it 
was “discontinued” at any rate so far as 
they were concerned, and they are, there- 
fore, entitled to claim a refund of the over- 
, paid tax. But the language of the section 
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is clear; and the question arising under it 
is— whether the business was discontinued; 
and not — whetlier the business was dis- 
continued by A. B. In this case the trans- 
fer of ownership left the continuance of the 
business wholly unaffected. In my opinion, 
therefore, tlie assessees are not entitled to 
claim the refund which they ask for. 

Z. K, Answer accordingly. 


MADRAS HIGH COURT. 

Sbcond Civil Appeals Nos. 1145 of 1922 

AND 

Civil Miscellaneous Petition No. 1565 
OF 1925. 

April 15, 1925. 

Present: — Mr. Justice Phillips. 
THIRUMALAI PILLAI and others— 

Plaintiffs Nos. 1, 2, 4 to 7 — Appellants 
In S. a. No. 1145 of 1922 — Pbtitioneks in 
C. M. P. No. 1565 OF 1925 
versus 

ARUNACHELLA PADAYACHI 
and others — Defendants Nos. 1 and 2 
— Respondents in both. 

Civil Frocedare Code (Act V of 1908) ^ s, 2 (11), 0. 
XXII, r 10— Legal representative— Trustee, whether 
legal representative of preceding trustee— Death or 
retirement of trustee-^Addition of succeeding trustee 
as party to suit — Devolution of interest — Limitation — 
Lessor and lessee — Lease for term of years-— Deposit 
of cash with lessor to be appiopriated to last year's 
rent — Subsequent conversion of cash into Government 
pro-notes by consent of parties — Depreciation in value 
of notes—Loss, liability for. 

A trustee of an institution is not a legal re- 
presentative of Ilia predecessor-in-office witiiin the 
meaning of s. 2 (11), C. P. C. [p. 521, col. 1 ] 

Where a trustee who is a party to a suit either 
retires or dies and is succeeded in office by another 
by election or otherwise, there is a devolution of 
interest pending suit under 0. XXII, r. 10, 0. P. 0., 
and such succeeding trustee can be added as party to 
the suit under the said provision apart from any 
question of limitation, [ibid.] 

Sundaresam Chettiar v. Viswanatha Pandara 
Sannadhi, 72 Ind. Cas. 103, 45 M. 703; 31 M. L. T. 66; 
16 L. W. 83; 43 M. L. J. 147; (1922) M. W. N. 444; 
(1922) A. I. R. (M.) 402, Ratnam Filial v. Nataraja 
Desikar, 84 Ind. Cas. 200; 46 M. L. J. 341; 19 L. W. 
367; (1921) M. W. N. 361; (1924) A. 1. R. (M.) 615; 34 M. 
L. T. 31, relied on. 

A lessee for a term of 5 years deposited a sum of 
money equivalent to one year’s rent with the lessor on 
the understanding that the amount would be applied 
inpayment of the last year’s rent. Soon after, by 
consent of both parties, Government promissory notes 
were purchased for the cash deposit. But by the time 
the lease terminated, the notes had considerably 
depreciated in value. On a question arising as to 
who was to bear the loss arising from the said 
depreciation in value: 


Held, that the cash deposit belonged to the lessee 
and the conversion of cash into Government pro-notes 
had not, in the absence of any special agreement, the 
effect of transferring the property in them from the 
lessee to the lessor. The property in the notes being 
the lessee’s, when they depreciated in'value, he ought 
to bear the loss [p, 522, cols. 1 & 2.) 

In 8. A. No. 1145 of 1922. 

Second appeal against a decree of the 
District Court, East Tanjore, at Negapatam, 
in A. S. No. 57 of 1^21, (A 8. No. 754 of 
1920, on the file of the District Court of 
West Tanjore), preferred against the decree 
of the Court of the District Munsif, 
Shiyali, in O. 8. No. 1565 of 1925. 

In C. M. P. No. 1565 of 1925. 

Petition praying that in the circum- 
stances stated in the affidavit filed herewith, 
the High Court will be pleased to direct 
the amendment of the cause title in the 
said Second Appeal No. 1145 of 1922, by 
omitting from the records of the said 
Second Appeal No. 1145 of 1922, the names 
of (1) A. R ■■ * T- .- '2) Dewan 

Bahadur ^ ■■ Chettiar 

and (3) 0. Thanikachellam Chettiar and 
entering in the record of the said second 
appeal, the names of (1) P. V. Nataraja 
Mudaliar, (2) P. T. Kumaraswamy Chettiar 
and (3) Vavila Venkateswara Sastrulu either 
as appellants or respondents. 

Mr. S. T. Srinivasagopalachari^ for the 
Appellants. 

Mr. S, Muthiah Mudaliar^ for the Respond- 
ents. 

JUDGMENT.— This is an appeal by 
the trustees of the Pachayyapas Charities 
to recover rent from the respondents. The 
appeal was filed by all the nine trustees, 
but. since the appeal was filed, two of the 
appellant-trustees have died and one has 
retired. Of the two trustees who died, one 
died only on 2l8t March 1915, and, there- 
fore, there is plenty of time to bring in his 
legal representative or the person on whom 
his interest has devolved, but objection is 
taken by the respondents that No. 6 Mr* 
Ethiraja Mudaliar, having died in 1923 
and No. 5 Sir P. T. Thiagaraja Chettiar, 
having retired on 29th April 1924, the ap- 
plication to bring in the three trustees who 
have since been elected on the Board is 
out of time and that, therefore, the appeal 
should be dismissed in limine. The con- 
tention for the respondents is that the 
new trustees who have been appointed by 
election to fill the places of those who 
have (lied or retired are their legal repre- 
sentatives within the meaning of s. 2, 
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cl. (11) of the C. P. 0., but in that section 
we find that “ legal representative ’’ in- 
cludes “ where a party sues or is sued in a 
representative character, the person on 
whom the estate devolves on the death of 
the party so suing or sued.” When Mr. 
Bthiraja Mudaliar died, his estate as trus- 
tee devolved on no one, unless it can be 
deemed to have devolved on the surviving 
trustees, who are parties to this appeal. 
Certainly it cannot be said that his estate 
devolved on his death on a person who 
was subsequently elected to fill his place. 
The act of the electors can certainly con- 
fer no retrospective power on the person 
elected so as to vest the estate of the 
deceased in him. So far as No. 5 is con- 
' earned his office became vacant by retire- 
ment and not by death. On the date of 
his retirement, the person subsequently 
elected to succeed him was certainly not 
his legal representative within the meaning 
of 8. 2, cl. (11), C. P. C. Consequently 
these persons, now sought to be added as 
appellants, do not come within the meaning 
of ” legal representative.” For the appel- 
lants, it is contended that 0. XXII, r. 10 
is applicable and I see no reason why it 
should not be so. The estate of the deceas- 
' ed trustees has devolved on these persons 
by the act of the electors done in pur- 
suance of the scheme framed by this Court 
and it appears to me that it is a case of 
devolution of interest during the pendency 
of a suit. A similar view was held by a 
Bench of this Court in Sundaresam Chettiar 

V. Viswanatha Pandara Sannadhi (L) and 
by another Judge in Ratnam Pillai v. 
Nataraja Desikar (2). I see no reason to 
differ from the view and hold that these 
persons can be added as parties under 
0. XXII, r. 10. 

In these circumstances, it is unnecessary 
to discuss the further question whether the 
trustees who have all along been on record 
can be allowed to continue the appeal 
on behalf of the whole body of trustees 
without adding the trustees subsequently 
elected. 

Coming to the merits of the appeal, two 
points are argued. The appellants claim 

(1) 72Iiid. Oas. 103; 45 M. 703; 31 M. L. T. 66; 16 L, 

W. 83; 43 M. L. J. 147; (1922) M. W. N. 444; (1922; A. I. 
K. (M.) 402. 

(2) 84 Ind. Gas. 200; 46 M. L. J. 341; 19 L. W. 367; 
(1924) M. W, N. 361; (1924; A. I. R. (M.) 615; 34 M. L. 
T. 31. 


firstly the loss which they have suffered 
owing to the depreciation of Government pro- 
missory-notes deposited by the defendants 
in respect of the lease which they obtained 
from the appellants. The second question 
relates to the amount of water-rates payable 
by the defendants. As regards the second 
point I may say that, on a construction of 
the lease, defendants are liable to pay water- 
rate for water taken to punja lands, for 
water taken for second crop on vanja lands; 
and for water taken to poramboke. The 
learned Judge has only considered one of 
the provisions of the lease which relates to 
poramboke, but does not appear to have 
considered the earlier clauses at all, and 
the learned Judges judgment is not sup- 
ported by the respondent's Vakil who 
admits that the construction put upon the 
document by him is incorrect. In this 
respect, the Munsif s decree must be restor- 
ed. 

The more important point is the question 
of depreciation of Government promissory- 
notes. When the respondents obtained the 
lease, they deposited a sum of Ks. 5,300 
with the appellants. This amount was equi- 
valent to one year s rent of the lands, the 
lease being for five years. Soon after the 
deposit was made, the appellants wrote to 
the 1st defendant and suggested that the 
money should be converted into Govern- 
ment promissory-notes. Defendant agreed 
to this course in his letter of 30th April 
1913 saying “Accordingly I am willing to 
purchase and keep Government bonds 
bearing 3i per cent, per annum.” Subse- 
quently, the actual lease deed was executed 
on 26th May 1914 and that deed contains 
the following recital, “As the understanding 
is that Government promissory-notes should 
be purchased and kept for the said cash 
deposit, etc.” So far, the documents show 
clearly that the defendant agreed to the 
purchase of Government promissory notes 
on his behalf as the equivalent of the cash 
deposit ' made by him, and the method in 
which that deposit was to be applied is 
mentioned in the lease deed, Ex. B. The 
question really at issue is whether these 
promissory notes which have depreciated 
very considerably by the end of the lease 
when the deposit had to be applied in pay- 
ment of the last year’s rent, belonged to 
the appellants or respondents. It is not 
disputed that the cash deposit belonged to 
the respondent and it is on record that the 
respondent agreed to that cash deposit 
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being converted into Government promis- 
sory notes. It is difficult, therefore, to 
understand the contention that this con- 
version of cash into notes had also the effect 
of transferring the property in them from 
the respondent to the appellant unless there 
was some contemporaneous agreement to 
that effect. The learned Judge does not 
appear to have -considered at all the ques- 
tion of the property in those promissory- 
notes and has based his decision on certain 
findings as to what the defendants under- 
stood. I may say at once that in several 
cases, apart from the condition as to pay- 
ment of water- rate, the learned Judge has 
obviously misconstrued the documents. In 
one case, namely, Ex. 9, he apparently has 
only read the document perfunctorily, for 
he gives its contents accurately as mention- 
ed on the docket, but when the document 
itself is read it appears that the docket is 
not accurate and it would appear that the 
learned Judge has relied solely upon the 
docket without reading the actual docu- 
ment. That by itself would be sufficient to 
vitiate his judgment but it is also clear 
that he has not applied his mind in the 
right direction. The learned Judge starts 
by thinking it a most extraordinary thing, 
that, when Government promissory notes 
stood at about 98, the appellants should 
have purchased notes of the face value of 
Rs. 5,50U instead of notes of the face value of 
Rs. 5,300 considering the cash already in 
their hands was sufficient to purchase notes 
to the extent of nearly Rs, 5,500 (plus in- 
terest accrued to date) in view as they 
said, to secure against loss by depreciation. 
If there were depreciation below the price 
at which they purchased and notes only of 
Rs. 5,300 were purchased, the appellants 
might be put to great loss as the security 
would be inadequate. As it is, even after 
taking this precaution, the value of the 
notes has fallen far below the amount due 
by the defendants. There was, therefore, 
nothingsurprising in theappellants purchas- 
ing notes of the value of Rs. 5,500. The 
main ground for finding that defendants 
were not liable for the depreciation is that 
there was no understanding on their part 
that they would be liable for any deprecia- 
tion in value, but when a man owes pro- 
missory-notes, he must know that, if they 
depreciate in value, he will be liable for 
such depreciation and not a third party, 
unless there is an agreement to the con- 
trary. His misunderstanding on this point, 


if there was any, would be merely due to 
ignorance of ordinary business principles of 
which any man should be deemed -to have 
knowledge. Every man knows that he is 
responsible for the condition of his own 
property and when that changes, the res- 
ponsibility is his and not that of a third 
party. Whether the defendants really un- 
derstood their position or not is immaterial 
in this case. The property in the notes was 
theirs and, therefore, when the notes de- 
preciated they must bear the loss. 

An attempt has been made to show that 
the property in the notes was not defend- 
ants’ and reliance is placed on a letter by the 
Bank to the trustees. How that could effect 
a transfer of property, I do not understand. 
The contention is quite .worthies?. The 
defendants accepted the change in the 
nature of their property and had never re- 
pudiated it any time. They are, therefore, 
liable for this depreciation. The appellants 
would have been entitled to realise the 
security in their hands, at the end of the 
lease, but, as a matter of fact, they merely 
credited the market value of the notes at 
that date and asked the defendants to pay 
the balance, in fact, they even offered to 
return the notes if the defendants would 
pay the proper amount in cash. The Judge 
was, therefore, quite wrong in saying that 
the defendants were never consulted before 
the Government promissory-notes were sold. 
This is yet another question of fact in 
which the Judge is completely wrong. 
Considering all these circumstances, the 
judgment appears to be most unsatis- 
factory. 

The decree of the lower Appellate Court 
must be set aside and the decree of the 
District Munsif restored with coats both 
here and in the lower Appellate Court. 

V. N. V. Appeal allowed. 


ALLAHABAD HIGH COURT, 

Civil Revision No. 121 op 1925. 

December 3, 1925. 

Present: — Mr. Justice Daniels. 
GANGA DHAR-BAIJ NATH-Oppositb 
Party— Applicants 
versus 

BOMBAY-BARODA and CENTRAL 
INDIA RAILWAY— Applicant — 
Respondent. 

Provineial Small Cause Courts 4ct (JX of 18S7), 
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». 17— Ex parte decree, application to set aside— 
Tender of decretal amount— Deposit made after expiry 
of limitation — Substantial compliance. 

An application to set aside an ex parte decree was 
presented on the last day of limitation at about 3 
p. M. It was accompanied by a tender of the amount 
payable under s. 17 of the Provincial Small Cause 
Courts Act, but ,as qo payments were passed by the 
treasury after 12 noon, the money was not actually 
deposited in the treasury till the following day : 

Heldt that there was a substantial compliance with 
the provisions of s. 17 of the Provincial Small Cause 
Courts Act. 

Civil revision from an order of the Addi- 
tional Judge, Small Cause Court, Cawn- 
pore, dated the 11th May 1925. 

Dr. N. C. Vaish, for the Applicants. 
JUDGMENT. — This is a revision under 
B, 25 of the Provincial Small Cause Courts 
Act. The question raised is whether there 
was a sufficient compliance with s. 17 of 
that Act in presenting an application to set 
aside an ex parte decree. The application 
was presented on the last day of limitation at 
about 3 o’clock. It would appear from the 
judgment of the Court below that it was 
accompanied by a tender of the amount pay- 
able under s. 17, but as no payments are 
passed by the treasury after 12 o’clock in the 
day the tender was not returned to the 
applicant or the money actually deposited in 
the treasury till the following day. 1 agree 
with the Court below that this was a sub- 
stantial compliance with the provisions of 
s. 17. The applicant did every thing that 
wa’s possible for him to deposit the money 
at the time of presenting the application, 
and it was only owing to the particular 
rules in force of the local treasury that it 
could not be deposited till next day. The 
principle of the ruling [Muniia Lai v. Radha 
Kishan (1)] relied on by the Court below is 
applicable. I accordingly dismiss the re- 
vision but without costs as the respondent 
is unrepresented. 

z. K. Reuision dismissed, 

{D 30 Ind. Ca8.:i86;",13JA. L. J. 793; 37 A. 591. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 288 of 1923. 
July 31, 1922. 

Present Mr. J ustice f Jackson, 
SHIVA AITHALA -Defendant- 
Appellant 
versus 

RANGAPPAYA AITHALA— Plaintiff- 
Respondent. 

Hindu Law— Widow of divided member— Funeral 

ea^pensis. 


Under the Hindu Law, where a widow of a divided 
member of a Hindu family dies, without having any 
self-acquired 'property of her husband, the relations 
responsible for her maintenance, and not necessarily 
those who perform the ceremony, are liable to pay for 
her funeral expenses, in like proportion as the main- 
tenance itself. 

Second appeal against a decree of the 
Court of the Subordinate Judge of South 
Kauara, in A. 8. Nos. 34 and 35 of 1922, pre- 
ferred against a decree of the Court of 
the Principal District Munsif, Mangalore, 
in O. 8. No 93 of 1920. 

Mr. B. SitaramaraOf for the Appellant. 

Mr. K. F. Adiga, for the Respondent. 

JUDGMENT. — The short point in this 
second appeal is who is to defray the funeral 
expenses when a widow dies being a 
member of a divided Hindu family, and not 
being in enjoyment of any self-acquired 
property of her husband. The widow was 
being maintained by her husband’s nephew 
and great nephew each of whom contribut- 
ed half. The lower Courts have ruled that 
they should pay for her funeral in like pro- 
portion and this seems loLdcnl and equitable. 
If the family were not divided they would 
pay at this rate. There is no direct authority 
on the point but Sir E. J. Trevelyan has 
deduced a similar rule from such authority 
as exists. See Hindu Law, 2nd Eldition, page 
88. I see no force in the contention that the 
relation who performs the ceremony under 
the Hindu Law must necessarily pay for it. 
In a joint family the son does not pay for the 
funeral of his father. Accordingly I confirm 
the decree of the lower Appellate Court and 
dismiss this appeal with costs. 

The respondent files memorandum of 
objections and wishes an issue to be tried 
which was not previously framed and finds 
no place iu the pleadings, whether under 
the partition of 1875 defendant was bound 
to pay the amount claimed irrespective of 
the receipts upon which until now his claim 
has been based. I consider that this new 
point cannot be raised at this late stage. 
The “memorandum of objections is dismissed 
with costs. 

V. N. V. Both Appeal and Memorandum 

N. H. of objections dismissed. 
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MADRAS HIGH COURT. 

Civil Appeal No. 268 of 1922. 

August 24, 1925. 

Present;— Mr. Justice Venkatasubba 
Rao and Mr. Justice Madhavan Nair. 

UNNAMALAI AMMAL and another — 
Defendants Nos. 1 and 10— Appellants 
verms 

ABBOY CHETTY and anothf,r — 
Plaintiffs — Respondent s. 

Hindu Law — Joint family — Alitnation by manag- 
ing member for proper purposes^ Recital that proper-^ 
ties were self-acquired, effect of. 

The managing member of a joint Hindu family 
executed a mortgage of certain family properties for 
purposes binding on the family but recited in the 
mortgage-deed that the mortgaged properties were 
his absolute properties. In a suit on the mortgage . 

Held, that since the mortgage purported to be of 
the entire interest in the properties and the mort- 
gagor had the legal capacity to execute a mortgage of 
the entire interest binding on the family, the interest 
mortgaged was of the entirety which the executant 
was capable of conveying and not merely of his share 
in the properties and the recital that the executant 
was the owner must be treated as surplusage, [p. 525, 
col, 1 1 

Sankaranarayanam Pillai v. Rajamani, 83 Ind. 
Cas. 196; 47 M. 462; 46 M. L J 314; 34 M. L T. 152; 
(1924) A. I R. (M ) 550; 20 L. W 357. Sabapathy 
Chetty V. Ponnusawmy Chetty, 28 Ind. Cas. 365, fol- 
lowed. 

Balwant Singh v. Rev. Rockwell Clancy, 14 Ind. Cas. * 
629; 34 A. 296; (1912) M. W N 462; 11 M L T. 344; 

9 A. L. J. 509, 15 0, L. J. 475; 16 C W. N. 577; 23 M. 
h 3 18,14 Bom. L. R. 422; 39 I. A. 109 (P. C ), dis- 
tinguished. 

Appeal against a decree of the Court 
of the District Judge, South Arcot, dated 
the 30th January 1922, in 0. 8. No. 11 of 
lb21. 

Mr. S. T. Srinivasagopalachariar^ for the 
Appellants. 

Messrs. A. Krishnaswamy Aiyar and K, 
R, Kama Aiyar, fcr the Respondents, 

JUDGMENT.— This suit has been 
brought to enforce three mortgages evi- 
denced by Exs. A, B and D. Audi and 
Ramaswami were father and son. A and B 
were executed by Ramaswami and D was 
executed after Ramaswami’s death by Audi 
and Ramaswami’s widows the first defend- 
ant and another. Subsequent to the ex- 
ecution of these mortgages, the first defend- 
ant obtained a decree for maintenance 
against Audi and in execution of it she 
and her father the 10th defendant became 
the purchasers of the properties which had 
been previously mortgaged. 

In regard to the fir.'it two deeds, the 
question is, did the interest of Audi pass 
to the plaintiffs, the mortgagees. They 
were executed by Ramaswami, the son, but 


the lower Court has found, ‘and we agree 
with the finding, that he was the manager 
of the family. As regards the question 
whether the monies were borrowed for 
family purposes, the learned Judge relying 
mainly on oral evidence and probabilities 
has come to the conclusion that they weie 
not so borrowed. He however has failed 
to give effect to the admission contained 
in the later document Ex. D. It is very 
clearly stated in it that the monies under 
A and B were borrowed by Ramaswami 
for purposes binding on the family and as 
we have said it was executed not only by 
Audi but also by the Ist defendant. No 
reason has been shown why this admission 
should not be acted on. It must be remem- 
bered that evidence in the suit was given 
long after the transaction, whereas the 
interval of time between Exs. A and B oh 
the one hand and D on the other was onl5' 
four years. The lower Court has however 
come to the conclusion that A and B are 
binding upon the share of Audi but for a 
different reason. It has held that by Ex. 
D, Audi ratified the mortgages A and B. 
This view may be open to question but we 
agree with the conclusion of the lower 
Court. 

Next we have to deal with Ex. D. It was 
executed shortly after the death of Rama- 
swami. The consideration, namely, Rs. 4,000 
was made up thus : — 


(1) Balance of interest due 

Rs. 

under Exs. A and B ... 
(2) Balance due by Rama- 
swami for goods sup- 

382 

plied 

130 

(3) Cost of stamp for Ex. D 

(4) Amount received in 

20 

cash 

3,468 

Total 

4,000 


The plaintiffs admitted that the fourth 
item was not due as they had not paid it 
and so no question arises in regard to it. 
Regarding the other three items, the Court 
has held against the plaintiff. This find- 
ing cannot be supported. There is a clear 
admission of Audi (Ex. E) which the lower 
Court has somehow overlooked. According 
to that, all the sums excepting the last 
were received by the executants. The first 
item of D is the balance of interest due 
under A and B. This item having been 
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disallowed, the learaed Judge directed that 
interest upon A and B should he calcul- 
ated as if credit for interest in D had not 
been given. As we are holding that the 
first item in D is due, it will not be neces- 
sary to adopt this course. In calculating 
interest under A and B credit must be given 
for the amount of interest included in D. 
As regards D, our conclusion is, that the 
first three sums are due and they will carry 
interest at the rate provided in the docu- 
ment. 

There remains lastly the question of law 
raised by Mr. Srinivasagopalachari, the 
learned Counsel for the appellants. He has 
contended that in Exs. A and B Rama- 
swami described the properties as abso- 
lutely belonging to him but as a fact he 
was- entitled only to a half share, the mort- 
gages must operate only on that share. We 
cannot accept this contention. The pro- 
perties that were mortgaged were the en- 
tire properties and not Ramaswami’s share 
in them. The description given shows 
that it w'as the entire property that was 
intended to be mortgaged. The recital that 
the executant was the owner may be treated 
as surplusage. Not only did he pur- 
port to mortgage the entire property, but 
on our finding he possessBd the legal eapa- 
city to do so. As the manager of the family 
he was competent to enter into a transac- 
tion binding oh the whole property. There 
were thus three elements present yirst, he 
purported to mortgage the whole property, 
secondly, he was legally competent to do 
so and thirdly, there is*nothing in the docu- 
ment to repel the natural inference that 
what was intended to be conveyed was the 
whole property. Sankaranarayanam Pillai 

V. Rajamani (1) and Sabapathy Chetty v. 
Ponnusawmy Chetty (2) are clear authorities 
for the position that in the circumstances 
the interest conveyed should be held to be 
that which the executant was capable of 
conveying. Balwant Singh v. Rev. Rockwell 
Clancy (3) strongly relied on by the learn- 
ed Counsel was distinguished in those 
two cases, and we adopt the observations 
on this matter in the judgment in, those 
cases. We may observe that Sabapathy 

(1) 8.? Ind. Oas. 196; 47 M. 462; 46 M. L. J. 314; 34 

M. L. T. 152; (1924) A. I. R. (M.) 550; 20 L. W. 
357 “* 

(2) 28 Ind. Oas. 365. 

h) 14 Ind. Oas. 629; 34 A. 296; (1912) M. W. N. 462; 
11 M. L. T. 344; 9 A. L. J. 509; 15 0. L. J. 475; 16 0. 

W. N. 577; 23 M. L. J. 18; 14 Bom, L, K 422; 39 L A. 
109 (P. 0.). 


Chetty V. Ponnusawmy Chetty (2) is almost 
on all fours with the present. 

The decree of the lower Court is modified 
and the following decree is substituted. 
There will be a mortgage decree for the 
amounts due under A and B. There will 
similarly be a mortgage decree for the 
amount due under D. The plaintiffs will 
first bring to sale the properties in A and 
B for the amounts due under them. If 
after satisfaction of those mortgages there 
is any balance, that will be applied towards 
the debt under U. The properties men- 
tioned in D will be sold only in the 
event of any balance remaining even after 
the monies have been so applied. 

The appellants will pay the respondents 
the costs of the appeal. There will be no 
order as to costs in the memorandum of 
objections. 

v. N. V. 

z. K. Decree modified. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 

Civil Revision No. 391 op 1925. 

November 24, 1925. 

Present: — Mr. Hallifax, A. J. C. 

In re DIGAMBAR — Applicant. 

Court Fees Act (VII of 1870), Sch Z, Art, 12 — 
Suczession certificate-- Provident fund, whether exempt 
from Court-fees. 

Money standing to the credit of a deceased person 
in a Railway Provident Fund passes to hia nominee 
and does not form what can properly be emailed an 
asset of the estate of the deceased. It is, therefore, 
exempt from the Court-fees payable for a Succession 
Certilicate under Art. 12, Sch. I, of the Court Feea Act. 

Application for revision of an order of 
the Additional District Judge, Bilaspur, 
dated the 12th November 1925, 

Mr. G. R. Deo, for the Applicant. 

JUDGMENT.— Mr. Q. R. Deo has been 
heard fur the applicant. It appears from 
Bengal Revenue Circular No. 4 cf January 
1922, that the matter of the liability to 
duty of a sum standing to the credit of a 
deceased person in a Railway Provident 
Fund was referred by the Board of Revenue 
of Bengal to the Advocate-General and 
the Board agreed with him in holding that 
Provident Fund money is exempt from 
duty and that the Administrator has no- 
thing to do with this fund, which passes to 
the nominee even if there is no Adminia- 
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trator, it does not form what can properly 
be called an asset of the estate. In 
this view I concur. It has, however, been 
brought to my notice in a previous case 
that the Bengal .Nagpur Railway Campany 
perhaps for its own protection, ordinarily 
refuses to pay this money without Letters 
of Administration. The amount will, there- 
fore, be mentioned among the assets, but 
no Court fee will be recovered on it. The 
order that a Court-fee is to be paid is set 
aside. The proceedings will continue, 
z. K. Order set aside. 


MADRAS HIGH COURT* 

Civil Revision Petition No. 1148 of 1923. 

September 30, 1925. 

Present : — Mr. J ustice Devadoss. 

PERIA NAMBI SRINIVASACHARIAR 
— Plaintiff No. 1 — Pbtitionbk 
versus 

KUNA RAMA8AMY NAICKER and others 

— Defendants and Plaintiffs Nos. 2 to 3 
—Respondents. 

Civil Procedure Code {Act V of 1908), 8. OS, euit 
under— Damages for misconduct of trustee. 

Although in a suit under a. 92, C. P, 0., a decree 
may be passed against a trustee in office to account 
for the income of the property in his possession, a 
claim for a specific sum m damages on account of 
loss to the trust by the misconduct of the trustee 
is not one of the reliefs falling within the scope of 
the section. 

Petition, under 8. 115 of Act V of 1908 and 
8. 107 of the Government of India Act, pray- 
ing the High Court to revise an order, 
dated the 12th March 1923, of the Court of 
the Subordinate Judge, Dindigul, in O. 
S. No. 74 of 1920. 

Mr. K. Rajah Iyer, for the Petitioner. 

Mr. M. Patanjali Sastri, for the Respond- 
ents. 

JUDGMENT.— This is an application 
to revise the order of the Subordinate Judge 
of Dindigul directing payment of Court-fee 
on the amount mentioned in the plaint 
as^ damages on the ground that the proper 
Court-fee was not paid. The first plaintiff 
has preferred this petition, 

The contention of Mr. Rajah Iyer, for the 
petitioner, is that the order of the Subordi- 
nate Judge was without jurisdiction in- 
asmuch as his client was entitled to ask in 
a scheme suit for an account • against the 
trustee. No doubt in a scheme suit a decree 
may be passed against the trustee in office 


to account for the income of the property 
which was under his management. But 
in this case what the plaintiff has done is 
to ask for a specific sum to be paid by the 
defendant as damages for the loss caused 
to the said devasthanam by the defendants' 
misconduct. Claiming damages on account 
of misconduct is not one of the reliefs 
under s. 92, C. P. C. 

If the plaintiffs wanted the defendant to 
account for the income of the institution of 
which the said defendant was the manager, 
he should have been asked to submit an 
account relating to his management. Prayer 
(6) of para. II of the plaint does ask for an 
account of the management. But prayer (c) 
wants the defendant to pay Rs. 53,000 and 
odd as damages for the losses caused to the 
devasthanam during his management. As 
this is made on a different footing from the 
ground of accountability of a trustee 
for the income of the property which was 
under his management, I think the order 
of the learned Subordinate Judge is right 
and I dismiss the civil revision petition 
with costs. 

It is open to the plaintiffs to file another 
suit after obtaining the consent of the 
Advocate- General for such reliefs as they 
deem proper. 

V. N. v. Petition dismissed. 


LAHORE HIGH COURT. 

Second Civil AppbiL No. 2017 op 1924. 

January 23, 1925. 

Present : — Mr. Justice Campbell. 

Musarlimat AI8HAN — Plaintiff- 
Appellant 
versus 

The municipal COMMITTEE, 

LAHORE, through The SECRETARY — 
Dbfendant-.-Respondbnt. 

Registration Act (XVI of 190S), s. 17 (J) (d) — Ijtase 
reserving yearly rent. 

A mere recital of an annual rate of rent in a lease 
does n*t constitute it a lease reserving a yearly rent 
within the meaning of s. 17 (1) (d) of the Begistration 
Act. [p. 527, col. 1.] 

Muhammad Mosam Khan v. Bakhtawar, 70 P. R. 
1895 and Kaniaar Ramor Singh v. Chippal, 37 P. R. 
1900; P. L. R. 1900 p. 303, followed. 

Second appeal from a decree of the 
District Judge, Lahore, dated the 16th A^ril 
1924, reversing that of the Munsif, First 
Glass, Lahore, dated the 27th July 1922, 
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Mr. G. S. Salariya, for the Appellaat. 

Lala Madan Gopal, for the Responden t 

JUDGMENT. — The question before 
the lower Appellate Court was whether a 
certain plot of land was the property of 
the plaintiif or of . the defendant, and the 
learned. District Judge held largely on the 
strength of a certain document that it was 
the property of the defendant. 

In second appeal for the first time the ob- 
jection has been raised that the document 
m compulsorily registrable as a lease reserv- 
ing a yearly rent, and without registration 
is not admissible in evidence to affect the 
property to which it refers. I have examin- 
ed the document. If it is a lease it is 
determinable at any time at the will of the 
landlord, and it has been held more than 
once that the mere recital of an annual 
rate of rent in such a lease does not con- 
stitute ^it a lease reserving a yearly rent 
within the meaning of s. If (1) (d) of the 
Registration Act, vide Muhammad Mosam 
Khan v. Bakhtawar (1) and Kanwar Ranzor 
Singh v. Chippal (2). 

A second contention has been put forward 
that the document has not been proved to 
have been executed by the ostensible execu- 
tant Na.wab, but the finding of the learned 
District Judge to that effect is one of fact 
and the suggestion that it is based on no 
evidence at all has no force, I dismiss the 
appeal with costs. 

N. H.' Appeal dismissed. 

(1) 70 P. R. 1895. 

l2j 37 P. R. 1900; P. L. R, 1900 p. 303. 


BOMBAY HIGH COURT. 

First Oivit. Appral No. 83 op 1924. 

August 17, 1925. 

Present : — Sir Norman Macleod, Kt., Chief 
Justice, and Mr. Justice Ooyajee. 

GAJANAN NARAYAN PATKAR— 
Defendant— Appbllant 
versus 

JIVANGIRI OHAMELGIRI— Plaintipp 
— Respondent. 

Regiitration Act {XVI of 1908), s. 17— Transfer of 
Property Act {JV of 188t), s. 5U — Sale~deed — Agree- 
ment to re-eonvey— Registration, wluther necessary. 

Where a regieterea sale-deed is followed by an 
agreement to re-convey, and the latter can be treated 
as an altd^ther separate transaction from the sale- 
deed itself, then under s. 51 of the Transfer of Pro- 
perty Act, the agreement vests no interest in the 
property in favour of the vendor and does not require 


to be registered. But if the agreement to re-convey 
is really a part and parcel of the transacUon of sale, 
which is only partly evidenced by the registered deed 
of sale, then the agreement to re-convey must also 
be registered. In other words, when a transaction is 
evidenced by a document which is in effect divided 
into two parts, one of which is registered and the 
other is not, then the law looks to what is the real 
transaction between the parties, and demands that 
the whole document evidencing that transaction must 
be registered, whether it consists of one part or two. 
[p. 528, col. 2.] 

Per Coyajee, J . — The question whether an agree- 
ment to re-convey immoveable property exceeding 
Rs. 99 in value does or does not require to be regis- 
tered must, in each case, 1)8 decided on a consideration 
of the contents of the document itself and of such 
facts as might be proved for the purpose of showing 
in what manner the language of the document is 
related to existing facts. Proximity of time, or even 
the identity of the dates of the two documents, is 
not the decisive circumstance in all cases, [p. 529, col. 
2 ] 

First appeal from the decision of the Joint 
First Class Subordinate Judge at Thana, in 
Suit No. 493 of 1922. 

Mr. A. G. Desai, for the Appellants. 

Mr. G. N. Thakor, (with him Mr. J. G. 
Rele), for Respondent No. 1. 

JUDGMENT. 

Macleod) C. J. — The plaintiff sued for 
specific performance of a contract for the 
sale of certain immoveable properties by the 
defendants on their passing a sale-deed to 
him, and for possession. 

The document on which the plaintiff sued 
is Ex. 30 and is dated March 17, 1897. 
It is addressed to four persons, Govindgiri, 
Pitambargiri, Ciiamtlgiri and Harigiri, the 
four chelas of Guru Daulatgiri. It runs 
as follows: — 

“On March 2, 1897, we have jointly pur- 
chased from you the property. After having 
got registered an arbitration award amongst 
ourselves about that property and after you 
have paid off all your personal debts due 
to us, every one of us will, to the extent of 
his own rights separately pass to every one 
of you a separate agreement to sell one- 
fourth, portion of the property purchased 
from you, the period for the said agreement 
being one of twenty one years. When every 
one of you pays, after 21 years, his one- 
fourth share of the amount according to the 
agre^m<*nt of sale, every one of us will pass 
to every one of you a separate sale-deed at 
your expense. The same will be passed 
either to you or to your legal heirs or to the 
executors of your will.” 

Then there are detailed the shares which 
the purchasers under the document referred 
to in this Exhibit should take, and for 
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which they were to pass sale-deeds to the 
various chelas as stated therein 

We are only concerned in this case with 
the father of the plaintiffs now deceased, 
viz., Chainelgiri to whom Naro Balkrishna 
Patkar was to pass a sale- deed to the extent 
of a 4- annas share. The first defendant 
is the son of Naro and the second defend- 
ant is his daughter-in-law. 

The main question argued in the case was 
whether this Exhibit is admissible in evi- 
dence for want of registration. The Judge 
said: — 

“The defendant had contended that this 
potchiti required to be registered. No 
authority was shown in support of that con- 
tention. Exhibit 30, potchiti, by itself did not 
create, declare, etc., any right, etc., to or in 
the immoveable property, it merely notified 
that after certain contingencies a satekhat 
bargain paper, agreeing to reconvey would 
be passed. The writing is not thus com- 
pulsorily registrable under s. 17 of the Ke- 
gistration Act." 

If the document is to be considered as an 
agreement to obtain a satekhat, then it 
would be barred by limitation. The suit 
can only proceed on the basis that the 
document itself is an agreement to re-convey. 
In 1909 a suit was brought on this docu- 
ment together with the sale-deed dated 
March 2, 1907, on the ground that the two 
constituted a mortgage, and the property 
was sought to be redeemed. That suit was 
dismissed. From the evidence in that case it 
was shown how Ex. 30 came to be executed. 
Although the sale-deed is dated March 2, 
1897, it was really executed after Ex. 30. 
The chelas would not execute the sale-deed 
until they obtained the agreement from 
their creditors. It is obvious, therefore, 
that these documents evidence one transac- 
tion, and, therefore, the principle which was 
laid down inBala Khandapay, SadashivHari 
Chivati (1), after a consideration of the deci- 
sion in Mir Gazi v. Miya Ali (2), would be 
applicable. Each case must stand on its 
own facts. If the agreement to reconvey 
can be treated as a separate transaction, as 
it was in the case last cited, then under 
8. 54 of the Transfer of Property Act, it 
vests no interest in the property and need 
not be registered. But if the document 
whicK has not been registered, is really a 
part and parcel of' the transaction, which is 
only partly evidenced by the registered 

(1) 64 Ind. Cas. 294; 23 Bom. L. R. 1066 

(2) 28 Ind. Cas. 132! 16 Bom. L. R. 582; 38 B. 703. 


I. jiVANSIRt OHAUBLOlBT. [9^ I. 0. 19i^6j 

document, then it is clear that the other 
document also requires to be registered. In 
other words, when a transaction is evidenc- 
ed by a document which is in effect divided 
into two parts, one of which is registered 
and the other is not, then the law looks to 
what is the real transaction between the 
parties, and demands that the whole docu- 
ment evidencing that transaction must be ■ 
registered, whether it consists of one part 
or two. 

The result is that, in our opinion. Ex. 30 
is not admissible in evidence for want of 
registration. That disposes of the case. 
The appeal will be allowed with costs 
throughout. 

Coyajee, J. — This suit was instituted 
by Chamelgiri Guru Daulatgiri Gosavi for 
specific performance of an agreement. 
Ex. 30, dated March 17, 1897, to sell certain 
immoveable properties. Chamelgiri having 
died, the respondents were brought on the 
record as his legal representatives, and the 
suit was proceeded with. 

, The facts of the case, so far as they are 
now material, may be briefly stated. In 
March 1897, Chamelgiri and three other 
persons executed a deed of absolute sale, 
(Ex. S3), conveying certain properties to 
Naro Balkrishna Patkar (father of defend- 
ant No. 1) and two others. On March, 17, 
1897, the purchasers signed the document. 
Ex. 30, by which they agreed to reconvey 
the same properties to the vendors in the 
manner and subject to the conditions there- 
in stated. In the year 1909 the vendors 
brought a suit (No. 93) against the purcha- 
sers alleging that the said two documents 
taken together constituted a mortgage, and 
claiming that they were entitled to redeem it. 
The suit failed on the ground that Ex. 33 
was an absolute conveyance and that the 
two documents could not be so read as to 
convert the transaction into one of mort- 
gage. 

The plaint in this case was presented on 
December 2, 1922. The suit was resisted on 
the grounds, among others, that: (1) the 
agreement. Ex. 30, was not enforceable by 
law; (2) it was not admissible in evidence 
for want of registration; and (3) the claim 
was barred by the law of limitation. All 
those contentions failed in the Trial Court, 
and the plaintiff obtained a decree for 
specific performance of the agreement and 
for possession of the suit properties on his 
paying to the defendants the stim of 
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Es. 7,249-12-0. The case of defendant No. 2 
need not be separately considered. 

From that decree, the defendants have 
brought this appeal, and their main con- 
tention is that as the document, Ex. 30, had 
not been registered, it could not be receiv- 
ed as evidence of any transaction affecting 
the immoveable property comprised therein, 
and that, therefore, it could not be made the 
foundation of a suit for specific perform- 
ance. 

The plaintiff refers to the sale- deed (Ex. 
53) in the second paragraph of his plaint, 
%nd then in the fifth paragraph he says: — 

‘*At the time of the execution of the sale- 
deed mentioned in cl. 2, it was agreed be- 
tween Patkar, Ilaikar and Pradhan, the 
vendees on one hand, and Chamelgiri, 
Pitambargiri, Qovindgiri and Harigiri 
vendors on the other, that the vendees 
should reeonve}’’ the properties sold to 
the vendors and the terms thereof which 
were agreed upon were as under: ... A 
writing about the aforesaid conditions was 
passed on March 17, 1897, by Naro Bal- 
krishna Patkar, Mahadeo Krishna Raikar 
and Ramchandra Bajirao Pradhan to 
Chamelgiri, Govindgiri, Pitambargiri and 
Harigiri/’ 

No oral evidence, we understand, was led 
in the case. Naro Balkrishna Patkar died 
some time before this suit was filed; his 
evidence was, therefore, not available. 
Chamelgiri died while the suit was pro- 
ceeding; he was not examined, but the evi- 
dence given by him in the earlier suit 
No. 93 of 1909 was received and marked as 
Ex. 39 in this case. Its admissibility was 
not questioned before us. That evidence 
clearly shows that although, the sale deed 
bears date March 2, it was not signed by 
the vendors until after they had obtained 
the agreement (Ex. 30) on the 17th. He 
said; ‘T went to Alibag on the 17th for 
registering the document, (that is, the sale 
deed). We affixed our signatures to the 
document in the Registrar’s office. Those 
signatures were made after the counter- 
agreement (now Ex. 30) was taken. The 
counter-agreement was made on that very 
day.” Chamelgiri has given the reasons 
why he and the Other vendors would not 
^execute the sale-deed unless and until the 
/purcbaeBts agreed by a separate document 
^ (Ex. 30) to reconvoy the property, that is, 
not to deal with the property as full ownei*s 
for a period of twenty-one years. The trans- 
^ a,ction, then, was one and indivisible, it 

34 


was to be found partly in one document 
and partly in the other. Exhibit 33 pur- 
ports to be a deed of absolute sale and 
has been duly registered. Exhibit 30, 
which purports to limit the purchasers’ 
interest in the property conveyed under the 
former document has not been registered. 
This latter document came under s. 17 (1) 
(6) of Act III of 1877 and its registration was 
compulsory; it did not fall within the excep- 
tion contained in s. 17 (h) of that Act which 
now corresponds to s. 17 (2) (t') of Act XVI of 
1908 : Achutaramaraju v. Subbaraju (3), 
The facts of this case distinguish it from 
those cases in which a registered-deed of 
absolute sale is followed, soon or late, by an 
unregistered agreement to reconvey the 
same property. The question whether an 
agreement to reconvey immoveable pro- 
perty exceeding Es. 99 in value does or 
does not require to be registered must, in 
each case, be decided on a consideration of 
the contents of the document itself and of 
such facts as might be proved for the pur- 
pose of showing in what manner the langu- 
age of the document is related to existing 
facts. Proximity of time, or even the 
identity of the dates of the two documents, 
is not the decisive circumstance in all cases. 

Respondent’s Counsel relied on: (i) Bhag^ 
wan Sahai v. Bhagwan Din (4), (n) Vaman 
Trimbak Joshi V, Changi Damodar Shimpi 
(5) and [Hi) Mir* Gazi v. Miya AH (2). It 
is sufficient to say that the facts of this 
case, as set out above, are entirely 
different. It is true that in each of 
those three cases, the two documents 
iiiider consideration bore the same date; 
and, moreover, in cases (ii) and (ui) the 
agreement had not been registered. But 
in all the three cases, the documents em- 
bodied, each a separate and distinct tran- 
saction. Whereas, in this case there is but 
one transaction and it is contained partly 
in a registered document and partly in an 
unregistered one. In Bhagwan SahaVs 
cai;e (4), the plaintiff sued to redeem 
certain property on the ground that a 
deed of absolute sale of the property and 
a contemporaneous agreement to reconvey 
it within a period of ten years, constituted 
a mortgage. The .Courts in India found in 
favour of the right to redeem. The Privy 

(3) 25 M. 7; 11 M. L. J. 370, 

U) 17 I. A. 98; 12 A. 387; 5 Sar. P. C. J. 557; 6 Ind. 
Dec. (N. s.) 992 (?. C.). 

(5) 91 Ind. Cas. 360; 27 Bom, L. R. 1261; 49 B, 
862. 
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Council reversed their decree and dis- 
missed the suit on the ground that it was 
not a case of mortgagor and mortgagee, 
hut one of an absolute sale with a right to 
re-purchase wdthin a period of ten years. 
The question whether an unregistered 
agreement to reconvey property exceeding 
Rs. 99 in value could be made the basis of 
a suit for specific performance was not 
raised and was, therefore, not considered 
(see the facts set out at pages 98 and 99*.) 

In Bala Khandapa v. Sadashiv Hari 
Chivati (1), the plaintiff sued to recover 
possession of certain property on the basis 
of a sale-deed (Ex. 22) and an agreement to 
reconvey (Ex, 23). Their Lordships held 
that the document (Ex. 23) could not be 
treated as a separate document entirely 
apart from the sale-deed, and that it requir- 
ed to be registered. The learned Chief 
Justice said (page 1067 1): — 

“The plaintiff has to prove that he is 
entitled to get a reconveyance from the de- 
fendant, and he could only prove that by 
evidence, and unless Ex. 23 can be exhibited 
he must fail. He can only succeed if he 
can satisfy the Court that Ex. 23 was an 
entirely separate transaction from Ex. 22, 
since it will be conceded that if the defend- 
ant as owner of the property had, after the 
sale had been executed, agreed to reconvey 
the property to the plaintiff after a certain 
date, that might be a document which need 
not be registered. That was the view taken 
by this Court in Mir Gazi v. Mxya Ali (2), 
though in that case the two documents 
were simultaneously executed, and the 
Court came to the conclusion that the two 
must be treated as separate, so that the 
second document was nothing more than an 
ordinary agreement to sell, i should con- 
sider myself that that was a very extreme 
case.’’ 

In this case the document (Ex. 30) was 
obtained by the vendors before they exe- 
cuted the sale deed Ex. 33, it purports, as 
indeed it was intended, to limit the pur- 
chasers’ interest in the immoveable pro- 
perty conveyed under Ex. 33; it, therefore, 
required to be registered; and being un- 
registered it could not be made the founda- 
tion of a suit for specific performance. 

For these reasons I agree in the order 
proposed by my Lord the Chief J ustice. 

z. K. Appeal allowed. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Civil Revision No. 51 of 1924. 
kSeptember 22, 1924. 

Present:— Mr, Baker, J. C. 

KISAN — Defendant — Applicant 
versus 

Musammat JA80DABAI — Plaintiff — 
Non-Applicant. 

Limitation Act (IX of 1908), Sck. I, Art, 76 — 
Instalment bond — Whole amount becoming due on 
default- -Limitation, commencement of. 

Where an instalment bond provides that on default , 
in the payment of two instalments the whole amount 
due under the bond shall become payable, and default 
is made in the payment of two instalments, a suit to 
recover the amount of the bond is governed by Art. 75 
of Sch I to the Limitation Act, and limitation begins 
to run from the date on which the second instalment 
in respect of which default was made became due. 

Revision against the decree of the Small 
Cause Court, Nagpur, dated the 27th 
November 1923, in Civil Suit No. 539 of 
1923. 

Mr. G, R, Pradhan, for the Applicant. 

Mr. W, R. Puravik, for the Non- Appli- 
cant. 

ORDER. — The only point in this case 
is one of limitation. The defendant exe- 
cuted a bond for Rs. 375 in favour of plaint- 
iff on 3rd October 1915. Rs. 25 were re- 
paid immediately and the balance was 
re- payable by seven instalments of Rs. 50 
each, payable in Kartik Shuddh 15th every 
year, beginning from Fasli 1326 (1^16). 
On failure of any two instalments the 
whole was to become payable. 

The plaintiff brought a suit on the bond 
on 22nd March l923, alleging that the 
instalments for 1326, 1327 and 1328 (i916, 
1917 and 191^) had been paid and those 
for 1919 and 1920 had not been paid. The 
last payment was in March 1921 on account 
of the instalment for 1328. The defendant 
denied any payment subsequent to 1916. 

The Small Cause Court Judge found that 
the instalments of 1327 and 1328 were paid 
as stated by plaintiff and awarded plaintiff's 
claim. 

Defendant applies in revision on the 
giound that the alleged payment by defend- 
ant being neither a payment of interest as 
such or a part of payment of principal in 
the hand of defendant could not operate to 
save limitation under s. 20 of the Limita- 
tion Act. 

It is further aigued that the mere pay- 
ment and acceptance of an overdue instaD 
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ment will not operate as a waiver and refer- 
ence is made to Ballabhdas v. Dalipsingh 

( 1 ). 

Neither of these pleas was urged in the 
Small Cause Court where the defendant 
simply denied any payment after 1910 and 
stated he was not in Nagpur during sub- 
sequent years 

The case is governed by Art. 75 of the 
Limitation Act and the cause of action 
arises when the default is made. Section 
20 of the Limitation Act has no application. 
The Small Cause Court Judge has found 
that the instalments for Fasti 1327 and 
1328 were paid. The cause of action arose 
when the instalments of 1329 and 1330 were 
not paid. The suit must be brought 
within three years from the date when the 
instalment of 1330 fell due which was 
Kartik Shuddh 15th, 1330. (20th November 
1920.) The suit was brought in March 1923 
and is in time. 

It is argued that overdue instalments were 
to carry interest and so there was no full 
payment of the instalment of 1328. It was, 
however, accepted as a payment of the in- 
stalment in full. 

The application is dismissed with costs. 

z. K. Application dismissed, 

(1) 12 Ind. Cas. 741, 7 N. L. R. 147. 


LAHORE HIGH COURT. 

Second Civjl Appeal No. 404 of 1925. 

November 3, 1925. 

Present: —Mr. Justice LeRossignol. 

RULDU RAM— Defendant — Appellant 
versus 

SURAIN SINGH and others— Plainiiffs 
AND GANDA SINGH and others— 
Defendants— Respondents. 

Land Redemption and Foreclosure Regulation 
{Bengal) {XVII of 1S06)~ Punjab Land Revenue Act 
{XVlIof 18S7 ,, V T.--- LV-'*,- 

Records^ entry in — Premmpiion -Ueaenipiiun suu — 
Burden of proof. 

Where in the case of a mortgage comprising a 
stipulation by way of conditional sale, the mortgagee 
purports to take foreclosure proceedings and a muta- 
tion is thereafter recorded in the Revenue Records 
showing that the mortgagee’s rights have been con- 
verted into full proprietary rights, the burden is 
nevertheless upon the mortgagee, in a suit for redemp- 
tion brought by the mortgagor, to prove that his 
mortgage right has been converted by foreclosure pro- 
ceedings in accordance with law into a full proprie- 
tary right. The only onus thrown upon the plaintiff 
in such a case is to show tliat there was a mortgage 
and that it was granted within sixty years of suit. Once 
this is eatabli^ed, it would rebut the prima /acta 


presumption of correctness Jof the Revenue ' Record 
entry, and the onus would then be on the defendant 
jto show tliat the revenue entry is in fact correct and 
that there was a proper and legal foreclosure. 

Second appeal from a decree of the 
Additional District Judge, Amritsar at 
Lahore, dated the 18th November 1924, 
::iat of the Subordinate Judge, 
'!'■ i: i C.ii--. Amritsar, dated the 7th March 
1923. 

Lala Moti Sugar, R. B , and Lala Amur 
Nath Chona, for the Appellant. 

Lala Fakir Ghand, for the Respondents. 

JUDGMENT.- 'This second appeal 
arises out of a suit to redeem a mortgage of 
land granted in the year 1882. The mort- 
gage was with possession and comprised a 
stipulation by way of conditional sale. The 
suit has been decreed by the Courts below 
on the ground that, though foreclosure pro- 
ceedings in the suit were had in 1885, no 
record of those proceedings, with the excep- 
tion of a mere entry in a register that notice 
was served on the mortgagor, is forth- 
coming, and the oral evidence to the effect 
that the notices w^ere in accordance with law 
and that all the formalities required by the 
Regulation w’ere observed has been rejected. 
In other words, the Courts below have 
held that there were no valid foreclosure 
proceedings and the mortgage consequently 
is still subsisting. 

In 1888, after foreclosure proceedings, a 
mutation w^as WTitten up to convert the 
mortgagee right into a full proprietary right. 
Bagu, the mortgagor, appeared before the 
attesting olBcer and denied receipt of con- 
sideration for the mortgage. He did not 
assert that the foreclosure proceedings were 
not in order, and since that date the quondam 
mortgagee has been in possession and 
regarded as proprietor. In 1902 Ruldu 
Ram, the quondam mortgagee, sold 37 
kanals 8 marlas out of the land mortgaged 
to an ui\rle of one of the present plaintiffs 
who are reversioners of the mortgagor Bagu 
w’lio died childless. The vendee is not one 
of the plaintiffs. Consequently it is not 
contended for the appellant with any vigour 
that there is any question of estoppel^ but 
it is urged that, inasmuch as the entry in 
the Revenue Record is a prirwa /a cie evidence 
of the full proprietary right of the defendant, 
the burden of proving that there was no 
valid foreclosure lay upon the plaintiffs. 

The plaintifls-respondents referred to 
Narendra Narain Sivgh v. Dxvarka Lai 
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Mundur (1) and Madho P^rshad v. Gajudhav 

(2) which lay down that the quondam mort- 
gagee is fixed with the onus of proving the 
validity of the foreclosure proceedings, but 
it is noteworthy that in both those cases the 
plaintiff was the quondam moitgagee who 
was out of possession and who came into 
Court seeking possession wuthin a short 
time of the foreclosure proceedings. Refer- 
ence is also made to Indar v. Asa Singh 

(3) where the rule is cited that neither 
mortgagor nor mortgagee, by adverse act, 
can bar the right of the other. None of 
these rulings is of any direct help in the 
present case. Admittedly it lies upon the 
mortgagee to prove that his mortgage right 
has been converted by foreclosure proceed- 
ings in accordance with law into a lull pro- 
prietary right, and the finding in this case 
is that such valid foreclosure proceedings 
have not been established. But the ques- 
tion for this Court's decision is whether in 
this case, in which the mortgagor’s repre- 
sentatives are the plaintiffs, the burden of 
proving that the foreclosure proceedings 
w’ere invalid does not lie upon them by 
reason of the mutation proceedings of’ 1888 
and the presumption of correctness that 
attaches to the entry in the Revenue Record. 

In my opinion the only onus thrown upon 
the plaintiffs is to show that there was a 
mortgage and that it was granted within 
sixty years of suit. This rebuts the prima 
facie presumption of correctness of the 
Revenue Record entry and the defendants 
are then fixed with the liability for show- 
ing that the revenue entry is in fact 
correct and that there was a proper 
and legal foreclosure. The Courts below 
on the evidence might have held that the 
foreclosure proceedings were good, but they 
have come to the opposite conclusion and 
the finding is one of fact. 

For the foregoing reasons it must be taken 
that there were no legal foreclosure proceed- 
ings and the mortgage is still subsisting. 
I accordingly dismiss the appeal with costs* 

z. K, Appeal dismissed, 

(1) 3 C. 307; 1 0. L. R S69; 5 1. A. 18; 3 wSuth. P. 
C. J.480;3 Sar. P. C. J.771; 3 Ind Jur, 117; 1 Ind. 
Dec. (n. s.) 839 (P. 0 ) 

(2) 11 C 111; 11 I. A. 186; 8 Ind. Jur 694; 4 Sar. 
P. 0. J. 574; Pafique and Jackson’s P C. No. 85; 5 
Ind. Deo. (n. s.) 832 (P. 0.). 

(3) 65 P. E. 1908; 90 P. L. R. 1908; 113 P. W. R. 
1908 


V . SDLABBHAI BfeAGWANfiA^i [98 1. 0. 

ALLAHABAD HI&H C6URT. 

Civil Revision No. Ill of 1925, 
November 30, 1925. 

Present: — Mr. Justice Daniels. 

The BOMBAY BARODA and CENTRAL 
INDIA RAILWAY— Defendant 
— Applicant 
versus 

Messhs. GULABBHAI BHAGWANDAS— 
Plaintiffs— Opposite Party. 

Cai'riar/e of goods — Railway Company — Freight 
charged at mannd-rates, whether can he subsequently 
calculated at wagoner atcs. 

Where a Ihiilway Company at the time of consign- 
ment agiees to charge freight on the basis of calculation 
at maiiiid-ratps and grants a Railway receipt on that 
basis, it cannot subsequently demand freight on the 
basis of a calculation at wagon-rates and vice versa. 

Civil revision from an order of the Ad- 
ditional Judge, Small Cause Court, Cawn- 
pore, dated the 14th May 1925. 

Messrs. Shiva Prasad Sinha and S, S, 
Sasirijy for the Applicant. 

Dr. M. L. Agarwala, for the Opposite, 
Party, 

JUDGMENT^— This is a revision 
against a decree of the Small Cause Court. 
The goods were consigned at maund-rates. 
The freight charged in the Railway receipt 
w'as Rs. 211. At destination the Railway 
claimed an additional sum of Rs. 219 on the 
ground that the goods occupied a full eight- 
wheeled wagon. The Judge of the Small 
Cause Court has decided that this over- 
charge was not justified as the Railway 
Company were not entitled to alter the 
basis of calculation at maund-rates on which 
the Rail receipt was granted to a calculation 
at wagon-rates or vice versa. This view is 
supported by the Full Bench decision in 
Chunni Lai v, Nizam's Guaranteed State 
Railway Co, (1). The learned Pleader for 
the applicant states that there is a mistake 
in the judgment in saying that the charge 
has been made at wagon-rates, but I find 
that the passage in the judgment is repro- 
duced verbatim from the statement made 
by the defendant’s Vakil in the Court 
below. Even if the applicant’s case is 
correct and the Railway are charging on a 
conventional amount of maund8 320 because 
the goods occupied a complete wagon, this 
does not appear to me tomakeany difference 
in principle. The view taken by the Court 
below was, in my opinion, correct, and I 
dismiss this revision with costs. 

z. K. Revision dismissed, 

(1) 29 A. 228; 2 M. L. T. 42; A, W. N, (1907) 21; i 
A, L, J. 80. 
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MADRAS HIGH COURT. 

Cmt Rbvision PaxiTiON No. 679 op 1923. 

October 15, 1925. 

Present: — Mr. Justice Devadoss and 
Mr. Justice Waller. 
KALLIAKKAL— Pbtitionb* 
versus 

PALANI KOUNDAN and another— 
Respondents. 

Civil Procedure Code (A- I'o .■ > IX, 0 XXI^ 
TT. 97 to 101 — Execution ^ IX, applica- 

tion of — 0. XXI, r. 97, proceedings under, whether 
execution proceedings. 

Order IX, 0. P G., has no application to execution 
proceedings. [p. 534, col. 2 ] 

[Case-law considered ] 

Proceedings under 0 XXI, rr 97 to 101, G P. C , 
are proceedings in execution and O IX is inapplic- 
able to them. [p. 534, col 1 ] 

A Court, therefore, has no jurisdiction to set aside 
under O. IX, r. 13, G. P. G,, an ex parte order direct- 
ing, free from obstruction, delivery of i»roperty to an 
auction-purchaser in execution of a d^eiee. [p 534, 
col. 2 I 

Petition, under s. 115 of Act V of 1908 and 
s. 107 of the Government of India Act, 
praying the High Court to revise an order 
of 30th November 1922 of the Court of the 
District Munsif, Namakal, in R. E, A. 
Nos. 943 and 962 of 1922, in R. E. P. No. 539 
of 1921, in O. 8 No. 562 of 1918. 

Mr. S Varadackariar, for the Petitioner. 

Mr. L. S. V eei'draghava lyer^ for the Re- 
spondents. 

JUDGMENT. 

Devadoss, J. — The only question in 
this revision petition is whether 0. IX, r. 
13 applies to execution proceedings. The 
District Munsif of Namakal passed an ex 
parte order on 26th October 1922 directing 
delivery of property free from obstruction. 
Defendants Nos. 5 and 6 applied on 9th 
November 1922 to set aside the ex parte 
order. The District Munsif set aside the 
ex parte order and passed a fresh order. 
The auction- purchaser who is also a decree- 
holder has preferred this civil revision 
petition. The question for decision is, was 
the order of the District Munsif setting 
aside his previous ex parte order passed 
without jurisdiction ? 

The answer to the question depends upon 
the wider question whether O. IX applies 
to execution proceedings. There are several 
cases on the point which are not all re- 
concileable. InTirthasamiv.Annappayya (1) 
Muthuswamilyer, J., held thatChaps.Vll and 
XIII of the old Code did not apply to execu- 
tion proceejRngs. [ I rested his conchwon 
upon the Explaiia'.iun to s. 617 of the Code 

(1) 18 M. 13J; 6 Ipd. Dec. (n. s.) 4dl 


of 1882. By Act VI, s. 4, of 1882 an Explana- 
tion was added to s. 647. This Explanation 
was enacted on account of the view held 
by the High Courts of Allahabad and Bom- 
bay that s. 647 corresponding to s. 141 of 
the present Code applied to execution 
proceedings. The Explanation is in these 
terms : “This section does not apply to 
applications for the execution of decrees, 
which are proceedings in suits.” The Privy 
Council held in TAafcia’ Prasad v. Fakir 
IJllah (2) that independently of the Explan- 
ation, s. 647 did not apply to applications 
for execution but only to original matters 
in the nature of suits, such as proceedings 
in ProVjates, . . .■ V .■ ■' ■ and so forth. 

Muthuswami Iyer, J., held in Tirthasami 
V. Annappayya (1) that the dismissal of an 
ex parte did not bar a fresh applicarion for 
execution. In Balasuhramaiiia Chetti v. 
Swarnammal (3) Benson and Sundara Iyer, 
JJ., held that O. II, r. 2 did not apply to 
execution proceedings. They observe at 
page 201:*“-‘‘lt could not have been the 
intention of the Legislature to apply to Ex- 
ecution proceedings provisions laid down 
with regard to suits only. The procedure 
to be followed in appeals and ex parte 
applications is specifically laid down in the 
C. P. C. section 141 is intended to apply to 
other proceedings in Civil Courts, such as 
Probate, etc.,” Justice Ayling and Justice 
Seshagiri Iyer, JJ., followed this decision in 
SomasundaramPillai y. Chokkalinga Pillai 
(4) In Kajuluri Swami v. Chintalapati Sur- 
-na Razu (5) Mr. Jackson, J., held 
that 0. IX, r. 9 did not apply to orders 
passed in execution proceedings. 

There are several cases which support the 
contention that O. IX is applicable to exe- 
cut’ h’”-" **4 Subbiah Naicker 

V. J..' ■ ■■ ^ Alying and 

Sadasiva Iyer, JJ., were of opinion that O. 
IX, r. 13, applied to execution proceedings. 
The point did not directly arise in that 
case, but the learned Judges held “orders 
in execution which came under s. 47, C. P. 
C., are decrees as defined in s. 2 of the 
Code and hence ex parte orders passed in 

|2) 17 A 106; 5 M. L J 3, 22 I. A 44; 6 Sar. P. C. 
J V 26 ; 8 lud. Dec. (n s ) 393 [P G ) 

(5) 21 Ind. Cas. 32; 38 M 199, (1913) M. W. N. 685; 
14 M L. T 196; 25 M. L .1 367 

(4) 38 Ind. Gas 806; 40 M. 780; 5 L. W. 267. 

5) 81 Ind. Cas. 841; 47 M. L J. 260; 20 L. W. 192; 
(1924) M VV.N. 672; (1925) A. 1. R. (M ) 126. 

^ (6) 22 Ind Cas 899; 37 M 462; 26 M. L. J 189; 

(1914) M. W N 20 5; 1 L W. 251. 

0F38 M. — [Ed,\ 
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execution are ex parte decrees and 0. IX, r. 
13 provides j;cnerally for the setting aside 
of ex parte, dt oiees and not only for the 
Betting aside of those classes of ex parte 
decrees which are not also orders passed 
under s. 47 in execution proceedings.” In 
Ckindambara Chetty v. Kandasami Goundan 
(7) the point was not decided, though Old- 
field, J., in his referring order refers to the 
(■ii!;'lic!i!:ir authorities on the point. The 
learned Chief Justice observed at page 
780* “I desire to say that our decision in 
this case must be taken to be confined to 
the particular facts of this case, that is to 
say, that where you have nothing more 
than the non-attendance at the hearing of 
an application to settle the terms of a sale 
proclamation, the respondent cannot be 
taken to be estopped by reason of that non- 
attendance on the principle of res judicata 
from thereafter denying the liability of the 
property to execution”. The decision in 
Kali Shettathi v. Shama liao (8), relied upon 
by Mr. Veeraraghavier does not help him. 
For, in the former, the point was not decided 
and in the latter Oldfield and Sadasiva 
Iyer, J J., held that O IX of the C. P, 0., did 
not apply to execution proceedings. 

There is a conflict of opinion in the other 
High Courts also. In Hari Charan Ghosh 
V. Manmatha Nath Sen (9), Jenkins, 0. J. 
and Ray, J., held that O. IX, r. 13, 0. P. C. 
was not applicable to a proceeding under 
rr. 100 and 101 of O. XXI. The learned 
Chief Justice after going into the history 
of 8. 647 and the reason for enacting s. 4 


faAni kocndak. [ 92 1 . 0 . 1926 ] 

ahari Lai (10) held that 0. IX, r, 9 did not 
/apply to an order dismissing for default 
an application to set aside, under 0. XXI, 
r. 90, a sale held in execution of a decree. 
In that case, all the cases bearing on the 
question whether O. IX applies to execution 
proceedings, are collected. Though the 
learned Judges do not discuss in detail all 
the cases, they give sutficient reasons for 
their conclusions that O. IX has no appli- 
cation to execution proceedings. In Sheo- 
nandan Chowdhury v. Debi Lai Chowdhury 
(11) it was held that 0. IX, r. 4 of the 0. 
P. C., applied to an application under 0. 
XXI, r. 100, which had been dismissed for 
default. With great respect, I am unable 
to follow the reasoning of the learned 
Judges. They observe at page 378.* “An 
application under 0. XXI, r, 100, is not an 
application in execution proceedings, but 
is an original matter in the nature of a 
suit, and, in my^opinion, the decision of 
the Judicial Committee in the case cited is 
an authority for the proposition that O. 
IX, r. 4 would apply by force of s. 141 to 
original matters in the nature of suits." 
All matters in execution are governed by 
O. XXI; O. XXI is headed “execution of 
decrees and orders” and applications under 
rr. 97, 99, 100 and 101 are applications to 
the Executing Court in the course of execu- 
tion. It is difficult to understand why they 
cease to be proceedings in execution by 
the mere fact that the applications are 
made not by the decree-holder, but by 
other persons. It is the Court which exe- 


of the Act VI of 1882 observes : “But after 
this alteration in the law, the Privy 
Council by a case, Thakur Prasad v. Fakir 
Ullah (2) decided on s. 647 as it stood be- 
fore the Explanation was added, that the 
section did not apply to execution proceed- 
ings. The purpose of the Legislature in 
omitting that Explanation was to do away 
with that which was shown to be unneces- 
sary by the Privy Council decision and to 
rely upon the terms of the section as inter- 
preted by the Privy Council.” This deci- 
sion is a direct authority for the contention 
of Mr. Varadachariar for the petitioner 
that r. 13 does not apply to execution pro- 
ceedings. A Full Bench of the Patna High 
Court in Bhubaneswar Prasad Singh v. Tilak- 


(7) 74 Ind. Oaa. 155; 46 M. 768; (1923) M. W. N. 571; 
45 M L. J. 346-, 18 L. W. 757; (1924) A. I. R. (M.) 1. 

(8) 37 Ind. Oas. 229; 5 L. W. 124; 21 M. L. T. 297. 
V) 19 Ind. Cas. 683; 41 C. 1; 18 0.W.N. 343. 
♦Rage of 46 M.—- (ii'd.J 


cutes the decree following the procedure 
laid down in 0. XXI that entertains appli- 
cations under rr. 97, 100 and 101. This 
view that after sale, proceedings in execu- 
tion are not strictly execution proceedings 
is held by some of the learned Judges of 
the Calcutta High Court. In Diljan 
Mihha Bibi v. Hemanta Kumar Roy (12) it 
was held : "An application for setting 
aside an execution sale is not an applica- 
tion for execution, but in the nature of an 
original proceeding which is not excluded 
from the purview of s. 141 of the C. P. 0. 


oucn application, if dismissed for default, 
can be restored under O IX, r. 9 of the C. 
P. C.” In Bhuben Behari Nag Mazumdar 
V. Dhirendra Nath Banerji (13) the same 

(10) 49 Ind. Cas. 617; 4 P. L. J 135; (1919) Pat. 75. 

(11) 71 Ind. Cas 484; 2 Pat 372; 4 P. L. T. 93; 178 at 
L R. 134; (1923) A. I. R iPat.) 2.39; (1923) Pat. 78 

(12) 29 Ind. Oas. 395; 19 O. W. N. 758. 

^13) 33 Ind. Cas. 581; 20 C. W. N. 1202. 

•Page of 2 Pst.'-[Mi 
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view was held. In Ramappa Chettiar v. 
Ekambc^ra Padayachi (14) Venkatasubba 
Rao, J., held “A petition to restore a 
claim petition, dismissed for default of ap- 
pearance, of the petitioner, is maintainable 
and not barred by 0. XXI, r. 63, 0. P. O/* 
When a decree-holder of an auction- 
purchaser is resisted in obtaining posses- 
sion of immoveable property by a person 
in possession, he may make an application 
to the Court complaining of such resistance 
or obstruction under r. 97. If the Execut- 
ing Court is satisfied that the obstruction 
was caused by the judgment-debtor or by 
some other person at his instigation, it 
shall direct that the applicant be put into 
possession of the property and if there is 
still further resistance, it may make the 
necessary order to enforce delivery of the 
property If thesCourt is satisfied that the 
resistance or obstruction was occasioned by 
any person other than the judgment-debtor 
claiming on good faith to be in possession 
of the property on his own account or on 
account of some person other than the 
judgment-debtor, the Court shall make an 
order dismissing the application (r, 99). 
Where any person other than the judgment- 
debtor is dispossessed of immoveable pro- 
perty by the holder of a decree for posses- 
sion or by the auction-purchaser, he may 
make an application to the Court complain- 
ing of such dispossession. If the Court 
is satisfied that the applicant was in pos- 
session of the property on his own account 
or on account of some person other than 
the judgment-debtor, it shall direct that 
the applicant be put in possession of the 
property. Rule 103 gives the right to the 
person against whom an order is made 
under rr. 98, 99 or 101 to institute a suit to 
establish the right which he claims to the 
present possession of the property, but sub- 
ject to the result of such suit, if any, the 
order shall be conclusive. In considering 
the question whether the general provisions 
of the Code apply to execution proceed- 
ings, we must not overlook the fact that a 
right of suit is given under r. 103 to per- 
sons against whom an order is passed. In 
the case of parties to the decree, an appeal 
is provided under s. 47 of the C. P. C. and 
in the case of persons who are not parties 
to the decree, against whom an order is 
passed in execution, and in the case of the 

(14) 79 Ind. Caa. 818; 19 L. W, 685; 47 M L. J. 13; 
m) M. W. N. 479; 17 M. 651; (L924) A. I. R. (M.) 
5; 31 M.r..T,809. 


decree-holder or auctiompurchaser against 
whom an order is passed in favour of per- 
sons not parties to the decree, a suit is pro- 
vided. In the face of the clear wording of 
r. 103 it is difficult to understand why any 
proceeding after the property is brought 
to sale should be considered as something 
different from execution proceedings under 
O. XXI. On a careful consideration of 
all the cases, I have no hesitation in hold- 
ing that proceedings under 97, 98, 99, 
100 and 101 are execution proceedings and, 
therefore, O. IX does not apply to them. 
The order of the District Munsif setting 
aside an ex parte order was passed with- 
out jurisdiction. The civil revision peti- 
tion is allowed and the order, dated 
30th November 1922, is set aside and that, 
dated 26th October 1922, is restored with 
costs throughout. 

Waller, J.—I agree and have nothing 
to add. 

V. N. V. Petition allowed. 

N. H. 


ALLAHABAD HIGH COURT. 

CivilRbvision No. 78 op 1925. 

November 26, 1925. 

Present: — Mr. Justice Mukerji. 
GANPAT RAI — Defendant — 
Applicant 
versus 

Firm KANI RAM-MUNNA LAL— 
Plaintiff and KEDAR NATH 
— Defendant — Opposite Party. 

Presidency Towns Insolvency Act (III of 1909), 
ss SO (1 ), S2 — Composition scheim, acceptance of — 
Annulment of adjudication, effect of — Debts not proved, 
whether discharged. 

By tho combined operation of ss. 30 (1) and 32 of 
the Presidency Towns Insolvency Act, the acceptance 
by the Court of a scheme of composition and the 
consequent annulment of adjudication operates as a 
discharge of the insolvent from all debts which were 
provable in insolvency but which have not been 
brought before the Insolvency Court, [p. 536, col. 2.] 

Civil revision from an order of the Judge, 
Small Cause Court, Cawnpore, dated the 
4th February 1925. 

Mr. Ram Nama Prasad, for the Appli- 
cant. 

Mr. Shamhhu Nath Seth, for the Opposite 
Party. 

JUDGMENT. — This petition in revi- 
sion is on behalf of the defendant and raises 
a question of law on which so far as this 
country is concerned, there does not appear 
to be any authority. 
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It appears that the defendant-applicant 
was adjudicated an insolvent hy the Cal- 
cutta High Cciirt on the 22nd of June 1921. 
He presented a echenie of composition which 
was ultimately accepted by the High Court 
and the adjudication vas annulled on the 
27th of September 1923. The respondents 
had a money claim as against the petitioner 
on the allegation that the latter obtained 
goods from them from time to time between 
the 15th of Julj^ 1916 and the 19lh of June 
1931, that he paid a portion of the price, 
and a small balance was still due with in- 
terest. On the completion of the insolven- 
cy proceedings, by a suit instituted on the 
3rd of July 1924, the respondents claimed 
a sum of Rs. 109 and odd alleged to be due 
to ihem, in the Court of Small Causes at 
Cawnpore. The defendantdenied the claim 
and pleaded, inter alia, that the insolvency 
proceedings barred the suit. The learned 
Judge held that the defendant was liable 
and he further held that the proceedings in 
insolvency were no bar to the maintenance 
of the suit. 

The question that has been argued before 
me is whether the insolvency proceedings 
were a bar or not. The learned Judge 
thought that as the adjudication had been 
annulled the right of suit revived. This 
is a view which, however, has not been sup- 
ported. 

The answer to the question raised must 
depend on the interpretation of ss. 30 and 
32 of the Presidency Towns Insolvency 
Act, being Act III of 1909. The earlier 
section runs as follows: — 

“If the Court approves the proposal, 
the terms shall be embodied in an order of 
the Court, and an order shall be made an- 
nulling the adjudication, and the provisions 
of s. 23, sub-ss. (1) and (3) shall thereupon 
apply, and the composition or scheme shall 
be binding on all the creditors so far as re- 
lates to any debt due to them from the in- 
solvent and provable insolvency”. 
j^It has not been denied that the respond- 
ents’ claim was one which was ‘provable in 
insolvency’. Section 32 has to be read along 
with s. 30 as it makes the meaning of s. 30 
(1) clear. It runs as follows: — 

“Notwithstanding the acceptance and 
approval of a composition or scheme, the 
composition or scheme shall not be binding 
on any creditor so far as regards a debt or 
liability from which, under the provisions 
of this Act, the insolvent would not be dis- 
charged by an order of discharge in insolv- 


ency, unless the creditor assents to the 
composition or scheme.]’ 

Reading the two sections together it ap- 
pears to my mind that the acceptance of a 
scheme of com position operates as a discharge 
of the insolvent from all debts which wefe 
provable in insolvency, but which have not 
been brought before the Insolvency Court; 
A comparison of the language used in these 
two sections with the language of s. 45, 
will, in my opinion, leave no room for doubt 
that this interpretation is the correct inter- 
pretation. The sections in the English Law 
(Bankruptcy Act, 1914) which correspond 
with 88. 30 (1) and 32 of the Indian Act are 
88. 16 and 17. The language employed in 
fi. 16 (13) is very similar to the language 
employed in s. 30 (1) of the Presidency 
Towns Insolvency Act and s. 17 of the Eng- 
lish Law corresponds with s. 32 of the Indian 
Act. Under the English Law it has been held 
that where a composition scherpte is accept- 
ed and approved the debtor would get the 
same relief as is given by a discharge, vide 
Flint V. Barnard (1) and Seaton v. Lord 
Deerhurst (2). 

On the language of the Act and on author- 
ity it is clear, therefore, that the suit in the 
Court below was not maintainable. 

If we look to the principle of the whole 
enactment we shall at once see that this 
would be the only rule consistent with prac- 
ticability. When a debtor takes shelter 
in an Insolvency Court, he cannot have 
complete protection unless a duty be cast on 
all the unsecured creditors of his to come 
forward and prove their claim to the In- 
solvency Court. If it be within the com- 
petence of such creditors to keep back their 
debts, so that, the rule of limitation per- 
mitting, they might come forward with 
their claims after the insolvent has been 
discharged or has managed to formulate a 
scheme for the payment of all scheduled 
creditors, the very object of the law of insol- 
vency enactment would be frustrated. 

I hold, therefore, that the suit of the plaint- 
iffs was not maintainable in the Court 
below. 

The learned Counsel for the respondents 
has urged that even though the Court below 
was in error, this Court should not exercise 
its discretionary power of revision in this 
particular case. He urged that his was a 

(1889) 22 Q. B. D. 90; 58 L. J. Q. B. 53; 37 W. it. 

(2) (1895) 1 Q. B. 853; 64 L. J. Q. B. 430; 14 R. 523-^ 
72 h. T, 453; 43 W. K. 436; 59 J. l\ 357, 2 Manson 355/ 
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just debt and the passing of the decree 
would not entitle him to enforce the claim 
as against the insolvent, but would entitle 
him to go before the trustees under the 
scheme of composition and to obtain such^ 
relief as may be available. I do not quite 
see the force of this argument. There is 
nothing on the record to show that the 
respondents were unaware of the insolvency 
proceedings. The decree, if left outstand- 
ing, would be a source of constant trouble 
to the petitioner, although he may have 
done everything that was in his power to 
pay his creditors. There are no materials 
before me to enable me to find out clearly 
under what circumstances the plaintiffs’ 
claim happens to be left out of the schedule 
prepared in the insolvency proceedings. 
According to the petitioner only a sum of 
Rs. 4-8 was due to the respondents, while on 
the respondents’ own showing only a sum of 
Rs* 33-10-9 was due to them as a principal 
amount. The major portion of the claim 
due is said to consist of interest. 1 do 
think in the circumstances I ought to refrain 
from exercising my powers in revision. 

The result is that f set aside the decree 
of the Court below and dismiss the respond- 
ents’ suit. The respondents will pay the 
petitioner’s costs throughout. 

z. K. Decree set aside. 


BOMBAY HIGH COURT. 

Cross- Appeals Nos. 163 and 164 of 1924. 

August j8, 1925, 

Present: — Mr. Justice Fawcett and 
Mr. Justice Coyajee. 
VISHVANATH SHAMBA NAIK— 
Defendant — Appellant 
versus 

RAMKRI8HNA MARTOBA 

KA8BEKAR — Plaintiff — Respondent. 

Landlord and tenant — Mulgeni tenure -Liability of 
laiid to inundation — Abatement of rent — Equity, justice 
and good conscience — English Law, principles of, 
whether to be followed. 

The holder of a mulgeni tenure in the Bombay Presi- 
dency cannot claim abatement of rent in respect of 
lands comprised in the tenure, which have not been 
entirely washed away or covered by sea-water or 
rendered entirely useless for cultivation by their 
liability to inundation by sea-water, but whose 
productive powers have deteriorated from such 
liability to inundation, [p. 539, col. 2.] 

Per Fawcett, ./.—In determining a suit according to 
“equity, jastice and good conscience” the principles of 
Kaglish Law, applicable to a similar state of cireqm- 
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stances, unless shown to be inapplicable to Indian 
society and circumstances, should be taken as a guide, 
[p. 54U, col 2.] 

Appeals against the decision of the Dis- 
trict Judge, atKarwar, in Appeal «No. 138 of 
1922, reversing that of the First Class 
Subordinate Judge at Karwar, in Civil Suit 
No. 218 of 1921. 

Mr. G, P. Murdeshivar, for the Appellant. 

Mr. Nilkant Atmaram, for the Respondent 

JUDGMENT. 

Coyajee, J.— The plaintiff, (respondent 
in Second Appeal No. 163 of 1924), who 
holds the suit land on mulgeni tenure under 
the defendants at a fixed and invariable 
rent, sues for an abatement of his rent on 
the ground, inter alia, that the land has 
now become exposed to inundation from 
the sea. The Trial Judge dismissed his 
suit. But on appeal his claim was allowed 
by the learned District Judge, who says: — 

“Appellant relies on Subramania Pathan 
V. Kattanbath Rama (1). Respondents reply 
that the lease then in question was 
one for twenty years and that the same 
principle cannot apply in the case of 
a perpetual tenancy; the proper remedy is 
a surrender of the tenancy which respond- 
ents are willing to accept. Appellant, how- 
ever, has a right, which practically amounts 
to ownership. He is not willing to surren- 
der it and defendants’ readiness to accept 
the surrender shows that the land is not 
without value. The Madras case quoted 
recognizes the principle of abatement in 
such cases and the question of the length of 
the tenancy does not appear to be material. 
The order for abatement may be limited 
to the period during which the reason 
for abatement continues. There is evidence 
that the suit laiid has deteriorated and that 
the rents of surrounding lands have decreas- 
ed ; this evidence may, in the circum- 
stances, be accepted. I hold, therefore, that 
the appellant is entitled to abatement on the 
ground of deterioration due to inundation 
from the sea.” 

He, therefore, declared that as the suit 
land had deteriorated on account of the in- 
undation of the sea, plaintiff was entitled to 
an abatement of 71 khandis plus five annas 
six pies cash; the- declaration to remain in 
force until it was shown that for any reason 
the suit land should bear a higher rent- 
al. The main question for consideration in 
this appeal is whether on the facts of this 

(1) 53 Ind. Cas. 397; 43 M. 132, 10 L. W. 367: 26 M 
L. T. 26«; 37 M. L, J. 654, (1920) M. W. N. 153. 
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case the plaintiff is entitled to proportionate 
abatement. 

It is urged for the defendants that the 
general rule is that the tenant takes the 
demised premises subject to any defects 
existing in them at the time of the letting; 
and to any events which subsequently 
affect their value (Halsbury’s Laws of 
England, Vol. XVIII, s. 962). This rule 
is, however, subject to exceptions; and 
it is urged that in the events that have 
happened the plaintiff’s only remedy is the 
one to be found in s. 108 (e) of the Transfer 
of Property Act, 1882, which is in these 
terms: 

.“If by fire, tempest or flood, or violence 
of an army or of a mob, or other irresistible 
force, any material part of the property be 
wholly destroyed or rendered substantially 
and permanently unfit for the purposes for 
which it was let, the lease shall, at the 
option of the lessee, be void.” 

The provisions of that section, however, 
are not in terms applicable to this case for 
two reasons; (1) the Act was not extended 
to the Bombay Presidency until January 1, 
1893; therefore, its provisions do not affect 
the rights and liabilities arising out of the 
legal relation which in this case was consti- 
tuted by the agreement (Ex. 39), in the year 
1889 (see s. 2); and (2) this being a lease 
for iigi i' ulr.irid purposes, the provisions of 
s. 108(e)donotapply toit(s. 117). That being 
so it is contended for the plaintiff that his 
right to claim abatement is founded on the 
principles of natural justice and equity and 
that it was recognized in this country before 
the enactment of the said Act. The plaintiff’s 
contention, it is said, derives support from 
thejiidgment of Sir Barnes Peacock, O.J., in 
Sheik Enayutoollah v. Sheik Elaheehuksh (2)^ 
In that case the tenant sued for an 
abatement of his rent upon the ground that 
a part of his land had been washed away, 
and that a part of it had been covered with 
sand. The learned Chief Justice referred 
to the following passage in Bacon’s Abridg- 
ment, 7th Edition, Vol. VII, page 63 
(page 43*): 

“ ..if part of the land be surrounded or 
covered with the sea, this being the act of 
God, the tenant shall not suffer by it, be- 
cause the tenant, without his default, wants 
the enjoyment of part of the thing which 
w^as the consideration of his paying the 

(2) W. K. 1864, Act X Rul. 42. 


rent; nor has the lessee reason to complain, 
because, if the land had been in his own 
hands, he must have lost the benefit of so 
much as the sea has covered.” 

His Lordship then proceeds (page 43*): 

“We think that that rule is founded on 
the principles of natural justice and equity, 
that if a landlord let his land at a certain 
rent to be paid during the period of occupa- 
tion, and the land is, by the act of God, 
put in such a state that the tenant cannot 
enjoy, the tenant is entitled to an abate- 
ment. The first question then is, whether 
there was any stipulation in the kabuliyat^ 
which precluded the tenant from claiming 
abatement if, by the act of God, any por- 
tion of his land were washed away.” 

The case was then directed to be sent 
back to Elbe first Court to try upon the 
merits, whether the kabuliyat coutSiined any 
stiptilation that the tenant should not have 
an abatement, if part of the land should be 
washed away. Then comes the following 
passage on which the plaintiff relies (page 
44*): 

“If the Judge find that the terms of the 
kahuliyat do not preclude the tenant from 
claiming an abatement in proportion to the 
land washed away, the case will have to be 
tried upon the merits, whether any portion 
of the land was washed away, and whether 
any portion of it was subsequently regained, 
because on that will depend whether the 
tenant is entitled to any and what abate- 
ment. If the land was re-formed, the abate- 
ment would cease from the time the regain- 
ed land became as good as it was before; if 
it was not so good, the tenant would be en- 
titled to an allowance for the injury done 
by the act of God. With regard to the 
land alleged to have been covered by sand, 
the Judge of the first Court will have to 
enquire if that portion was covered by sand, 
and thereby deteriorated, or rendered wholly 
useless; because if the land has been deterio- 
rated, or rendered wholly useless by the act 
of God, the tenant would be entitled 
to an abatement, provided, there was no sti- 
pulation to the contrary in the kahuliyat:" 

I was at one time inclined to think that 

the plaintiff’s contentions did derive 

support from the observations quoted above. 

On further consideration, however, I agree 

with my learned brother in the view that 

the learned Chief J ustice was dealing with 

a case where apart of the land had been 

completely washed away, and another nart 
^ — 
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had been covered with sand so as to render 
it wholly useless for cultivation. The judg- 
ment of Sir Barnes Peacock was followed 
in Subramania Pathan v. Kattambath Rama 
(1) as being in accordance with principles of 
natural justice. But that was a case of a por- 
tion of the demised premises becoming unfit 
for cultivation by reason of inundation from 
the sea. In lima Sunkur Sirkar v. Tarini 
Chunder Singh (3) the patnidar was allow- 
ed abatement of rent on the ground that part 
of the land included in the patni tenure had 
been acquired by the Government for public 
purposes, although the kabuliyat executed 
by him contained the provision that he would 
make no objection on the score of diluvion 
or any other cause to pay the rent fixed or 
reserved by (the) kabuliyat. The ground of 
the decision was that the parties must be 
taken to have left the question as to abate- 
ment of rent to the general law of the coun- 
try. It was, however, a case of total loss of 
enjoyment of a part of the land held under 
the patni lease. 

The general rule is thus enunciated in 
Story’s Equity Jurisprudence, 3rd English 
Edition, s. 101 (page 48):— 

‘Tn matters of positive contract and obliga- 
tion, created by the party (for it is different 
in obligations or duties created by law), it 
is no ground for the interference of equity, 
that the party has been prevented from 
fulfilling them by accident; or, that he has 
been in no default; or, that he has been 
prevented by accident from deriving the 
full benefit of the contract on his own side... 
The reason is, that he might have provided 
for such contingencies by his contract, if 
he had so chosen; and the law will presume 
the intentional general liability, where he 
has made no exception.” 

In this country Courts have long recogniz- 
ed the tenant’s right to an abatement of rent 
where the property demised is lost, wholly or 
in part, by causes beyond his control. In 
this case, the lower Court finds that the pro- 
ductive capacity of the land has decreased 
by reason of the inundation, but the land 
haa not become wholly unfit for cultivation. 
Local laws, applicable to various other pro- 
vinces (e. g.y the Punjab Tenancy Act, 1887, 
and the North-Western Provinces Tenancy 
Act, 1901) do enable a tenant to sue for 
abatement of rent of the ground that the 

(3) 0 0. 571; 11 0. L. K. 366; 4 lud. Deo. (n. s.) 
1028, 
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productive powers of the land held by him 
have been decreased by causes beyond his 
control. There is no such enactment in 
force in this Presidency, and the plaintiff 
has not alleged or proved such usage. 

On a fuller consideration of the subject, I 
concur with my learned brother in the order 
which he has proposed in Second Appeal 
No. 163. It follows that Second Ap- 
peal No. 164 fails and must be dismissed 
with costs. The only question argued in 
that appeal was— what rent was the plaint- 
iff liable to pay from 1915-1916 to 1920- 
1921? The defendant obtained a decree 
for the stipulated rent for that period in 
Small Cause Suit No. 491 of 1921. That 
suit was decided in accordance with the 
findings recorded by the Trial Court in 
this case. The decree is not appealable. 
Moreover, if the plaintiff is not entitled to 
an abatement, he is liable to pay the sti- 
pulated rent. 

Fawcett, J.— In this case, the main 
question is whether abatement of rent can 
be claimed for land, which has not been 
entirely washed away or covered by sea- 
water, or rendered entirely useless for culti- 
vation by its liability to inundation by 
sea-water. The facts found here are that 
the land can still be cultivated but its 
productive powers have deteriorated from 
its liability to inundation at high water. 
Paddy can still be raised though of an 
inferior kind to that formerly grown. 

There is no legislation in the Bombay Pre- 
sidency such as there is in other parts of 
India, (c/., Bengal Act VIII of 1885, ss. 38 
and 52 ; Bengal Act VI of 1908, ss. 35 and 
36 ; Central Provinces Act XI of 1898, ss. 15 
and 18; Madras Act I of 1908; ss. 36, 39 
and 42 ; Oudh x\ct XXII of 1868, ss, 18, 29 
and 35B ; Punjab Act XVI of 1887, ss. 20— 
26 ; United Provinces Act il of 1901, ss. 41 
—48) which permits of abatement of rent 
in the> case of such deterioration as 
opposed to the case of total loss of the 
land held on tenancy, or part thereof. The 
Bombay Land Revenue Code also contains 
no provisions for abatement of assessment, 
except in the case of land, not less than 
half an acre in extent, being lost bydilu- 
vion (s. 47 of Bombay Act V of 1879, as 
amended by Bombay Act IV of 1913). 

The contract between the parties gives 
no ground for a revision of the rent be- 
cause of this deterioration. It fixes the 
rent “ from generation to generation,” i.e., 
in perpetuity : and (so far as its terms are 
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concerned) just as the landlord could not 
claim to enhance the rent because the 
land became more productive from some 
accidental circumstance after the ‘ mulgeni* 
lease was granted, so in principle, I think 
the grantee cannot claim a reduction of 
rent because of the deterioration of the 
soil. The Bombay Gazetteer (Kanara), 
Vol. XV, Part II, page 186, describes 
*‘mulgenidars' like the plaintiff as “a class of 
people... who on condition of the payment 
of a specified invariable rent to the muli or 
landlord and his successors obtained from 
him a prepet ual grant of a certain portion 
of land to be held by them and their heirs 
for ever.... The landlord and his heirs were 
precluded from raising the rent of the 
permanent lessee.’’ It also points out that 
a difficulty arose out of the Survey Settle- 
ment sometimes fixing an assessment in 
excess of the rent fixed in the mulgeni deed, 
and consequently “ most of the mulgeni 
deeds executed since the Survey began to 
contain the stipulation, that if the assess- 
ment is increased the lessee will pay the 
enhanced amount.” The mulgeni lease in 
this case (Ex. 39) contains this latter stipu- 
lation; and an inference, therefore, arises 
that (at any rate so long as the land leased 
remained available for cultivation) the fixed 
rent should be invariable and not liable to 
enhancement except in the one case stipu- 
lated for, viz,, the Government assessment 
being increased. 

Prma /ade, therefore, it seems tome to 
be a case where the Rlnglish Law should be 
followed. This is that (subject to certain 
well-defined exceptions) the rent fixed by 
agreement must be paid, although the 
lessee suffers from an uncontrolable cir- 
cumstance like the one under consideration. 
Thus Addison’s Law of Contracts, 11th Edi- 
tion, page 674, states the law as follows: — 
“ Although, therefore, houses become 
ruinous and fall down, and fences and crops 
be destroyed by floods, or burned by 
lightning or accidental Are, or be thrown 
down by enemies, yet is the tenant liable to 
pay the rent so long as the land remains 
to him, and his legal title to the occupation 
and use thereof continues.” I may refer also 
to Halsbury’a Laws of England, Vol. 
XVIII, Art. 962 at page 481, and the case of 
Earl of Meath v. Cuthhert (4) which relates 
to premises near the sea- shore, that became 
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devastated by the sea, but not “ altogether 
and inevitably submerged.” It is only 
when a part of the premises leased is entire- 
ly lost by inundation of the sea that English 
Law allows an abatement of rent on that 
account : c/ , Halsbury’s Laws of England, 
Vol. XVI, Art. 964 at page 484. This 
is on the principle stated in Bacon’s 
Abridgment, 7th Edition, Vol, VII, 
page 63, that “it seems extremely reason- 
able that, if the use of the thing (de- 
mised) be entirely lost or taken away from 
the tenant, the rent ought to be abated or 
apportioned, because the title to the rent 
is founded upon this presumption, that the 
tenant enjoys the thing during the con- 
tract.” 

The principles of English Law, appli- 
cable to a similar state of circumstances, 
unless shown to be inapplicable to Indian 
society and circumstances, are to be taken 
as a guide in determining a suit according 
to “justice, equity and good conscience” 
under s. 26 of the Bombay Regulation I V of 
1827, cf,,Webbe v, Lester (5), Varden Seth 
Sam V. Luekpathy Royjee Lallah (6) and 
Waghela Rajsanji v. Shekh Masludin (7). 
I can see no sufficient ground for holding 
theEnglish Law inapplicable to the condi- 
tion ot a case like the present, especially 
in view of the intended permanency of the 
rent that I have already mentioned. ' 

Nor do I think that there is any real 
authority for a different rule being applied 
in India, apart from special legislation on 
the subject, such as I have already alluded 
to. In Sheik Enayutoollali y. Sheik Elahee- 
buksh (2) the Court expressly follows the 
rule laid down in the B icon’s Abridgment 
that I have mentioned, and says (page 43*): — 
“We think that that rule is founded on the 
principles of natural justice and equity, 
that if a landlord let his land at a certain 
rent to be paid during the period of occu- 
pation, and the land is, by the act of God, 
put in such a state that the tenant cannot 
enjoy, the tenant is entitled to an abate- 
ment ” Accordingly it was held that un- 
less there was any stipulation in the agree- 
ment of tenancy to the contrary, the tenant 
was entitled to an abatement of rent for 
any part of the land washed away. It is 
true that an inquiry was also ordered whe- 

(o) 2 B. H. C K. 52 at p. 56. 

(6) 9 M. I. A. m\ Marsh. 461; 1 Suth. P. 0. J. 480; 1 
Sar. P. 0. J. 857; 19 E. R. 756. 

(7) 11 B. 551 at p. 561; 14 I. A 89; 11 Ind. Jiir. 
315, 5 Sar, P. 0. J. 16; 6 Jnd, Dec. (n. s.) 364 (P. 0.). 
“♦Page of W.R. 
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(4) (1876) Ir, R. 10 C. L^395, 
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ther some of the land (page 44*) “ was cover- 
ed by sand, and thereby deteriorated, or 
rendered wholly useless," because in that 
case also there would be a similar right to 
abatement ; but this must be read with the 
first sentence of the judgment which says 
(page 43*) “the appellant sues for an abate- 
ment of his rent, upon the ground that... 
a part of it (i.e., his land) had been covered 
with, sand, from which we understand that 
it wSiQ so covered with sand as to have been 
rendered wholly useless'' The words “^de- 
teriorated or rendered wholly useless " at 
the end of the judgment can, therefore, be 
read as equivalent to “ deteriorated so as to 
be rendered wholly useless;" and it is, I 
think, unreasonable to think that Sir 
Barnes Peacock, intended to make a depar- 
ture, from the rule that there must be an 
entire loss of enjoyment, which is the 
evident basis of his judgment. If he did 
intend this, then he was probably thinking 
of s. i8 of Act X of 1859, which is mention- 
ed in his judgment and which specifically 
allowed an occupancy raiyat to claim an 
abatement not only for loss of land ‘*by 
diluvion or otherwise," but also “if the 
value of the produce or the productive 
powers of the land have been decreased by 
any cause beyond the power of the raiyat" 
But this is improbable, as he was dealing 
with the case on the basis that the appel- 
lant, not having a right of occupancy could 
not rely on this s. 18. 

I know^ of no other authority that can be 
cited, apart from its being based on some 
statutory right like the one just mentioned, 
for allowing abatement for mere deteriora- 
tion of the productivity of the land. Subra- 
mania Pathan v. Kattambath Rama (1) 
which is relied upon by the District Judge 
in his judgment, was a case of land flooded 
by sea-water and so rendered unfit for 
cultivation. Sukhraj Rai v. Ganga Dayal 
Singh (8) also appears to have been a case 
of permanent deterioration rendering the 
land totally unfit for cultivation (see at 
pages 666, 667 and 669); and even if it 
were not, there are statutory provisions 
enabling the Courts of the Central Pro- 
vinctes to alloAv abatement. Uma Sunkur 
Sircar v. Tarini Chxinder Singh (3) which 
is also referred to in my learned brother s 
judgment, is a case of loss of the land by 
its aciquisition by Government held to 

(S) 63Ind. Oas. 219; 6 P. L. ^65 at p. 666; 2 l\ 
L. T. 569; (1922) Pat. 132; (1922) A. I. R. (Pat.) 169. 
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be “ ejusdem generis (of the same kind) with 
diluvion " (see at page 572*). 

The plaintiff is, no doubt, under a. 26 of 
the Bombay Regulation IV of 1827, entitled 
to rely on “the usage of the country in which 
the suit arose ;" but no such usage was 
pleaded in the plaint or attempted to be 
proved at the trial. An usage can of 
course be established by judicial authority. 
But I can see no sufficient ground for 
holding that it is part of the general law of 
the country recognized by the Courts, that 
a tenant can get abatement of rent for 
anything less than total unfitness of part of 
his land for cultivation, falling within the 
rule in Bacon's Abridgment that I have 
mentioned. The mere fact that statutory 
rights to abatement of rent on a lesser 
ground like that now^ in question have been 
created in other Provinces, does not justify 
the view that such a right exists, as part of 
the general law of the country. On the 
contrary, 1 think, it indicates that it was 
considered necessary to legislate, in order 
to create such a right. The enactments are 
in an ordinary form, not in that of affirma- 
tory legislation, 

Accordingly, as there is no legislation 
in force here to help the plaintiff-respon- 
dent, I think that the District Judge was 
not justified in law in reversing the Trial 
Court’s decree, dismissing the plaintiff’s 
suit with costs. 1 would, therefore, allow 
the Appeal No. 163 of 1924, reverse the 
lower Appellate Court’s decree, and restore 
the Trial Court’s decree with costs against 
the plaintiff-respondent in this Court and 
the lower Appellate Court. 

I agree with my learned brother that 
Second Appeal No. 164 of 1924 fails and 
should be dismissed with costs. 

z. K. Appeal dismissed. 

♦Page of 9 C.—lEd] 


MADRAS HIGH COURT. 

Civil Miscellaneous Appeal No. 49 
' of 1923. 

September 23, 1925. 

Present: — Mr. Justice Devadoss and 
Mr. Justice Waller. 
RACHARLA NARAYANAPPA— 
Petitioner —Appellant 
versus 

KONDIGI BHEEMAPPA and others— 
Respondents. 

Provincial Insolvency Act (V of 1920)^ es. 10^ 
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Debtors petition to be adjudicated insolvent-^Frimu 
frtcie evidence of inability to pay debts— Inquiry as to 
reality of debts, whether proper. 

When a person presents a petition to be adjudicated 
an insolvent, the petition itself is treated as an act 
of bankruptcy under the Insolvency Law. And 
where he states that his liabilities are more than his 
assets, that must be taken as prima facie evidence 
that he is xmabie to meet his liabilities which is 
the r , has to consider for the pur- 
pose ■ . .■ debtor an insolvent. 

No inquiry ought to be held at that stage as to 
the reality of the debts. Such an inquiry into the 
bona fides of the insolvent is proper only when he 
applies for discharge and not before. 

Appeal against an order of the District 
Court, Anantapur, in I. P. No. 4 of 1922. 

Mr. B. Somayya, for the Appellant. 

Mr. C. V. Ananthakrishna Iyer, for the 
Respondent. 

JUOQlVmNT* — This is an appeal 
against the order of the District Judge of 
Anantapur, dismissing the appellant’s peti- 
tion to be adjudicated an insolvent. The 
appellant stated in his petition that he had 
debts to the extent of Rs. 25,018-4 0 and 
that his properties were worth about 
Rs. 10,000; and he further stated that he 
was unable to meet his liabilities. The 
learned Judge dismissed his application on 
the ground that he was not satisfied, that 
the petitioner was unable to pay his debts. 
When a person presents a petition to be 
adjudicated an insolvent that petition 
itself is treated as an act of bankruptcy 
under the Insolvency Law. And when he 
says that his liabilities are more than his 
assets, that must be taken as some evidence 
that he is unable to meet his liabilities. 

Under s. 24 of the Provincial Insolvency 
Act where a debtor is the petitioner, he 
shall be required to furnish such proof as 
to satisfy the Court that there are prirm, 
"facie grounds for believing the same. 
Under s. 25, the Court shall dismiss the 
petition if it is not satisfied of his right to 
present the petition. In this case, the 
learned Judge has taken evidence to con- 
sider whether some of the debts mentioned 
in his petition are real debts. Such an 
enquiry should not be held fom the purpose 
of considering whether the application of 
the appellant should be granted or not. 
An enquiry into the bona fides of the in- 
solvent should be held when he comes up 
for discharge and not before. What the 
Court has to do is to see whether prima 
facie the person applying to be adjudicated 
insolvent is unable to pay his debts. It 
cannot be said in this case that the appel- 
lant was able to pay his debts at the time 


when he made his application to the lower 
Court. On the evidence on record, we do 
not think there are no prima facie grounds 
for believing that the appellant is unable 
to pay his debts. 

We set aside the order of the District 
Judge and remand the petition for fresh 
disposal. 

We make no order as to costs. 

V. N. V. 

Appeal allowed. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 502 op 1924. 

August 21, 1925. 

Present: — Sir Norman Macleod, Kt., 

Chief Justice, and Mr. Justice Ooyajee. 

BALSHET MAHADSHBT YEKAWDE 
— Defendant — Appellant 
vcvszts 

HARI BABURAO RANE-Plaintifu* 

— Respondent. 

Bombay Khoti Settlement Act (I of 1880), s. 33, r. II 
(1) (h)— Landlord and tenant — Rent payable — Bot- 
khat, entry tn, value of — Arrangement, unauthorised, 
between khot and tenant, whether can he enforced 

The whole scheme of e 33 of the Bombay Khoti 
Settlement Act is to prevent arrangements being made 
in an unauthorised way by the khots with the tenants 
contrary to the terms of the hoUkhat. Rule II (1) (6) 
under the section provides that if there is any agree- 
ment between the parties after the amount of rent 
has been fixed in the bot-khat^ then the parties should 
appear in person or by duly authorised agent before 
the Recording Officer and consent to the entry being 
made altering the terms under which the tenant holds 
the lands. Where the agreement is not given effect 
to in this manner, the rights and obligations of the 
parties continue to be regulated by the terms of the 
entries contained in the bot-khat and the agreement 
cannot be given effect to. [p. 513, cols. 1 & 2; p. 544, 
col. 1 ] 

Second appeal from a decision of the 
First Class Subordinate Judge, A. P., at 
Ratnagiri, in Appeal No. 67 of 1923, confirm- 
ing a decree of the Joint Subordinate Judge 
at Deoghad, in Civil Suit No. 486 of 1921. 

Mr. A G. Desai, for the Appellant. 

Mr. P. B. Shingne, for the Respondent. 

JUDGMENT. 

Macleod, C. J. — The plaintiil sued to 
recover possession of the suit property 
alleging that the same belonged to him, 
having been rented by the defendant under 
a rent-note dated May 5, 1913, The defend- 
ant raised various defeivjes to which I am 
not going to refer in detail. It is sufficient 
to say in passing that they did defendant 
little credit, and only raised a prejudice 
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against him in the Courts. In the Trial person or by duly authorized agent before 
Court he attempted to show that the iatan- the Kecording Officer and consent to the 
chitli, Ex. 12, was obtained by mis- entry being made altering the terms under 
representation, but failed to prove that, which the tenants held the lands. 

So it was held that he was bound by the It seems to me that the whole scheme of 
lavanchittif and that he forfeited his occu- s. 33 of the Khoti Settlement Act is to 
pancy rights by having failed to pay rent prevent arrangements being made in an un- 
for five years. authorised way by the khots with the 

It cannot 1)e disputed that the defend- tenants contrary to the terms of the bot-fc/iai. 
ant’s name was in the bot-khat as an occu- And in this case if the defendant had ad« 
pancy tenant, paying rent according to the mitted that he held as occupancy tenant 
appraisement. That would give the plaint- according to the terms of the bot-khat, and 
iff fcAot about eight maunds of paddy an- was bound to pay rent according to those 
nually. According to the lease the tenant terms, he would have had the Courts entire- 
had to give six maunds and was not liable ly in his favour. Unfortunately he denied 
to enhancement. But the Judge omitted the validity of the lavanchitti, he denied 
to notice that the defendant had to pay apparently the plaintiff’s title as khot, and 
assessment, and as the cash payment for six he asserted that he was entitled to hold 
maunds was lis. 12, and the assessment was the land on payment of assessment only. 
Es. 4 0-6, it seems obvious that the rent We think that the right which lay in the 
payable under the lavanchitti, taken to- plaintiff was to recover the rent as fixed in 
gether with the assessment, was practically the bot-khat, and that the lavanchitti was 
the same as the defendant had to pay not a valid document, as it had not been 
under the hot khat. The Trial Judge gave registered before the Kecording Officer, 
the plaintiff a decree directing that the The result will be that the plaintiff is en- 
defendant should deliver possession of the titled to recover rent according to the Got- 
land described in the plaint, and payRs. 72 khat. There is no reason why the defend- 
as rent for the six years in arrears. He ent, considering his conduct, should not be 
further directed an inquiry with regard to ordered to pay Rs. 72 which are in arrears 
mesne profits. according to the bot-khat. The plaintiff, 

In appeal the Judge said that the only however, has already recovered Rs. 100 
point was whether the lavanchitti had been under the terms of the lavanchitti. There- 
fraudulently obtained by the plaintiff as fore, we leave the order for payment of 
alleged by defendant. He found that issue Rs. 72 as it stands in the decree of the 
in the negative, and agreed in other respects lower Court, and we also declare that the 
with the Trial Court. Only he thought defendant is entitled to set-off any money 
that as plaintiff has taken Rs. 100 from the paid by him to the plaintiff under the 
tenant when the lavanchitti was passed, lavanchitti. In other respects the suit is 
the plaintiff ought to pay back that sum dismissed, but without costs, 
before taking possession. Coyajee, J,~I agree in holding that 

I do not think that either of the Courts the lavanchitti sued upon in this case is 
below recognised the importance of the bot- not valid and binding on the defendant. 
khat which is the record under the Khoti In the year 1890 there were disputes be- 
Settlement Act of the terms according to l\veen the khots of this village and the 
which various classes of occupants hold tenants. A decision was arrived at by the 
their lands. Section 33 says “rent payable Settlement Officer, and in accoi*dance with 
to the khot by privileged occupants shall that ^ lecision entries were made in the 
be as follows:" There are three classes Settlement Records. It is clear then that 
mentioned: Dharekari: QuasiDharekari, this lavanchitti executed by the plaintiff khot 
and any permanent tenant. Rent would be in favour of the defendant in the year 1913, 
payable ‘Tn each case according to the w'as an attempt to modify those entries, 
terms of the entry . in the Survey Record The third issue framed in this suit was: 
made in respect thereof, and for the time “Can plaintiff challenge the entry in Sur- 
b^ing applicable thereto, under the follow- vey Records and is not defendant an occu- 
ing rules." Rule II (1) (6) provides that if pancy tenant in respect of the lands in 
there is any agreement between the parties suit?" The Trial Judge says: “The defend- 
after the amounts have been fixed in the ent ceased to be an occupancy tenant the 
4>ot-kh(Xt, then the parties ^ould appear in moment he obtained the lease, Ex, 12, and 
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his relations with the plaintiff were govern- 
ed by the lease and not by the provisioiis 
of the Khoti Act; hence the fact that he is 
described as an occupancy tenant in the 
bot'khat does not help him to repudiate the 
lease, Ex. 12.’’ He accordingly passed a 
decree directing the defendant to deliver 
to the plaintiff possession of the suit-lands 
and to pay Rs. 72 as arrears of rent. On 
appeal, the defendant raised, among others, 
the same question, but the Appellate Judge 
did not deal with it. I am unable to agree 
with the view of the Trial Judge. It was 
not contended before the lower Court that 
the defendant had resigned his land. The 
6ot-fcftat continues to show his permanent 
tenancy. He is liable to pay rent according 
to the terms of the entry made in the 
Survey Record. The agreement as to rent 
contained in the lavanchitti was not given 
effect to in the manner provided by s. 33, 
r. II (6), of the Khoti Settlement Act. In my 
opinion, the rights and obligations of the 
parties continue to be regulated by the 
terms of the entries contained in the Set- 
tlement Records. 

z, K. Decree amended. 


CALCUTTA HIGH COURT. 

Appeal FROM Ordsu No. 150 of 1925 

WITH 

Civil Rule No. 482 -M of 1925. 

June 1, 1925, 

Present;— Mr. Justice Cuming and 
Mr. Justice Chakravarti. 

SURENDRA NATH DAS GUPTA 

AND ANOTHER — JuDGMBNT-DbBTORS — 

— Appellants 
versus 

SATYENDRA NATH BHATTA- 

CHARJYA AND others— Acction- 

POROHASERS— RESPONDBt^TS. 

Civil Procedure Code (Act V of 1908), s, 47* 0. XXI, 
r, 98— Auction-sale — Obstruction by judgment-debtor — 
Proceedings by purchaser— Decree-holder, whether 
party — Order deciaing questions between decree-holder 
and judgment-debtor — Appeal, whether lies. 

An order passed under O. XXI, r. 98, 0. P. C., on 
proceedings initiated by the auction-purchaser against 
the judgment-debtor is not appealable. Such an 
order does not become appealable even though the 
Court decides any question as between the decree- 
holder and the judgment-debtor which would really 
be quite foreign to the proceedings, [p. 545, col. 1.] 

A duram Haidar v, Nakuleswar Rai Chowdhury, 
Ind. Gas. 137; 29 0. L. J. 48 and Sasibhushan Hooker jee 
V. Radhanath Bose, 25 Ind. Oas. 267; 19 0. W. N. 835; 
20 0, L, J. 433, relied on. 


In proceedings under 0. XXI, r. 98, 0. P, 0., taken 
by an auction-purchaser against the ■■■*■' ' 

the decree-holder qua the decree-holder is really not 
a part 3 ^ The question is merely between the judg- 
ment-debtor and the auction-purchaser, and any ques- 
tions that might arise between the judgment-debtor 
and the decree-holder cannot be raised, and any 
decision passed relating to them is not binding as 
between them under s. 47 of the Code, [ibid.] 

Appeal against an order of the District 
Judge, Chittagong, dated the 18th of March 
1925, reversing that of the Subordinate 
Judge, Second Court of that District, dated 
the 20th of September 1924. 

Babu Nripendra Chandra Dass, for the 
Appellants. 

Babus J ogesh Chandra Roy and Paresh 
Chandra Sen, for the Respondents. 

JUDGMENT. 

Chakravarti, J.— This is an appeal 
by the judgment-debtor against an order of 
the District Judge of Chittagong, dated 
the 18th March 1925. The facts are these. 
The properties of the judgment-debtors 
were put up to sale in execution of a 
mortgage-decree obtained by the respond- 
ents-mortgagees. In execiition of that 
decree the lands described in the bound- 
aries of the mortgage-deed were sold and 
purchased by the decree- holders. The 
decree-holders obtained possession of the 
properties purchased by them at the auc- 
tion-sale. In the proceedings in execution 
the purchasers were obstructed by the 
judgment-debtors and by an application 
proceedings under 0. XXI, r. 98 were 
initiated. That application was made by 
the auction-purchaser and was headed as 
an application under O. XXI, r. 98, C. P. C. 
The learned Subordinate Judge passed 
an order adverse to the auction-purchasers 
and it purported to have been made under 
the said rule. Against that order the 
auction-purchasers preferred an appeal to 
the District Judge. The learned District 
Judge in that appeal construed the decree, 
the mortgage-bond and the sale certificate 
and made an order in favour of the auction- 
purchasers and reversed the order made 
by the Subordinate Judge. The present 
appeal, as I have already stated, is by the 
judgment-debtors against that order of the 
learned District Judge. 

The first point argued in this appeal 
was that the appeal before the learned 
District Judge was incompetent as the 
Code did not allow an appeal against an 
order passed under O. XXI, r. 98. The 
learned Vakil for the respondents argued 
thst the appeal was competent because 



t o’ l926j OHANDULAL MAOANLAL 1>. 

the questions were decided between the 
decree- holders and the judgment-debtors 
under s. 47, O. P. 0.,and not merely ques- 
tions under O. XXI, r. 98» There is a large 
number of cases on the point in controversy, 
and I shall refer only to some of them, 
that is to the cases of Aduram Haidar v, 
Nakuleswar Rai Chowdhury (1) and Sa$i- 
bhushan Mookerjee v. Radhanaih Bose (2). 
In these cases the view that was taken was 
that in these proceedings the decree-holder 
qua decree-holder was really not a party. 
The question was merely between the 
judgment-debtor and the auction-purchaser 
and any question which might arise be- 
tween the judgment- debtor and the decree- 
holder could not be raised and any decision 
which was passed relating to the construc- 
tion of the decree would not be binding 
against the decree holders. In that view 
when proceedings were initiated by the 
auction-purchaser under O. XXI, r, 96 and 
the matter was decided under that rule it 
must be held that the order was passed 
under that rule. As any order passed under 
that rule is not appealable, the appeal be- 
fore the learned District Judge was not 
competent and any question which had 
been decided by the learned Subordinate 
Judge in the order that he passed as to the 
construction of the decree or, in other 
words, a decision on the rights of the decree- 
holder as against the judgment-debtor w^as 
foreign to the proceedings which were 
before him. Any such judgment would not 
be binding upon the decree holder. Fol- 
lowing the principle laid down in the cases 
I have cited, I think, the order passed by 
the District Judge in appeal was passed 
without jurisdiction, as no appeal lay before 
him. 

The result, therefore, is that we set aside 
his order and restore the order of the learn- 
ed Subordinate Judge. As I have already 
stated it must be distinctly understood that 
any view taken by the learned Subordinate 
Judge would not be binding against the 
decree-holders as decree-holders. The ap- 
peal is, therefore, allowed. But in the cir- 
cumstances of the case there will be no 
order as to costs. 

No order need be passed in the Rule which 
was merely for the stay of execution during 
the pendency of this appeal. 

GumtnfiT, J*— I agree. 

N. H. Appeal allowed. 

(1) 49 Ind. Oas. 137; 29 0. L. J. 48. 

i^i) 25 Ind, Oaa. 267; 19 0, W. N, 835; 20 0. L. J» 433. 
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BOMBAY HIGH COURT. 

First Civil Appeal No. 246 of 1924, 
September 22, 1925. 

Present : — Sir Norman Macleod, Kt., Chief 
Justice, and Mr. Justice Coyajee. 
CHANDULAL MAGANLAL— Defendant 
— Appellant 
versus 

MOTILAL HARILAL-Plaintiff— 
Respondent. 

Civil Procedure Code (Act V of 1908)^ s, 97 — Pre- 
liminary decree — Appeal — Final decree passed during 
pendency of appeal — Procedure. 

When an appeal is filed against a preliminary deo 
ree, but no stay of proceedings is asked for, and a 
final decree is passed by the Trial Court during the 
pendency of the appeal against the preliminary dec- 
ree, the proper course for the appellant in such a 
case is to put an appeal on the file against the final 
decree, or at least to inform the Appellate Court, 
when the appeal against the preliminary decree cornea 
on for hearing, that a final decree has been passed, 
[p. 546, col. 1.] 

First appeal from the decision of the 
First Class Subordinate, Judge, at Ahmed- 
abad, iu Civil Suit No. 1324 of 1923. 

Mr. R. J. Thakor, for the Appellant. 

Mr. B. G. Rao, for Mr. G. S. Rao^ for the 
Respondent. 

JUDGMENT. 

Macleod, C. J.— In this case the 
plaintiff sued to recover Rs. 6,72l and costs 
and interest on the footing of a registered 
mortgage-deed, dated January 23, 1923, for 
Ks. 6,500. The defendant admitting the 
mortgage pleaded that he had not received 
a certain sum of Rs. 2,600 as a part of the 
consideration. The First Class Subordinate 
Judge held that this plea was bad, and 
directed that after taking, an account of 
what was due on the mortgage the defend- 
ant should pay Rs. 6,721 and costs of the 
suit with interest at nine per cent, from the 
date of suit till re-payment within six months 
from the date of the decree. In default 
plaintiff to recover this sum by the sale of 
the mortgaged property. That decree was 
passed on April 10, 1924. 

An appeal was filed to this Court from 
that decree and was heard on August 21, 
1925. In the meantime, the defendant not 
having paid the decretal amount, the plaint- 
iff applied for a decree absolute, and accord- 
ingly a decree was passed for the sale of 
the mortgaged property. In the appeal 
against the preliminary decree which came 
before this Courts we were not told that 
the decree had already been made absolute, 
and that an order had been made for the 
sale of the property. Consequently in dis^ 
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missing the appeal we directed that the 
time for payment should be extended by six 
months from the date of our judgment. 

The respondent’s Pleader now asks us to 
delete that order, Ti «;• ii"! l-ti.il position, 
When an appeal is filed against a prelimi- 
nary decree, but no stay of proceedings is 
asked for, and a final decree is passed in 
the lower Court without any appeal being 
filed therefrom, is somewhat obscure. It 
seems to me that the proper course for the 
appellant in such a case is to put an appeal 
on the file against the decree absolute, or in 
any event to inform the Court, when the 
appeal against the preliminary decree 
comes on for hearing, that a decree absolute 
has been made. It may not be that the 
Appeal Court is debarred from hearing the 
appeal from the preliminary decree merely 
on account of the Court below having 
pMsed a final decree. But to avoid the 
difficulties which may arise when no 
application has been made for stay of pro- 
ceedings, it would certainly be desirable 
that, in any case where a preliminary decree 
is passed, and a party appeals against that 
decree, when the Court below passes a final 
decree, he should file an appeal against that 
decree. ^ 

In this case if the property had already 
been sold before the decision of the Appeal 
Court, it is difficult to see how this Court 
could have set aside the sale. But we think 
the fairest order to be made now is that the 
respondent-mortgagee should add his costs 
of the postponed sale and of the application 
if any to the mortgage, and that the appel- 
lant-mortgagor should have one month 
irom this day to pay what is due. In 
default the respondent can proceed to get 
the property sold. The respondent must 
pay the costs of this application if any. 

We make it clear that the mortgagee is 
entitled to his decretal amount and interest 
and all his costs, charges and .expenses. 
Those must be paid if the mortgagor desires 
to avoid the sale of the property. 

Coyajee, J.— I agree. 

Z . K. Order accordingly. 


ALLAHABAD HIGH COURT. 

lixECDTioN First Civil Appeal No. 26 
OP 1925. 

November 25, 1925. 

Present : — Mr. Justice Mukerji. 

Sheikh ATA HUSAIN— Jddgment- 
Debtor— Appellant 
versus 

Syed MUSTAFA HUSAIN and another 
-Decree- Holders— Respondents. 

Civil Procedure Code (Act V of 1908)^ s.U5, 0, XXV^ 
r. 1 (S)— Security for costs— Bond hypothecating pro-* 
perty — Enforcement of security — Procedure— Execu- 
tion. 

Plaintiff was required to give security for Costs 
and appellant who offered himself as surety executed 
a bond that if the plaintiff failed to obey the order 
of the Court with regard to the payment of costs, 
certain property of the surety specified in the bond 
would be liable for the satisfaction of the order and 
that if the property proved insufficient for the pur- 
pose the surety would himself be liable. Plaintiff’s 
suit was dismissed and plaintiff was ordered to pay 
the costs of the suit. Defendant took out execution 
for costs and applied for sale of the property hypo- 
thecated by the surety: 

Held, (1) that on the language of the bond executed 
by the surety the defendant was not bound to pro- 
ceed first in execution against the plaintiff and only 
on his failure to obtain satisfaction from the plaint- 
iff to iiroceed against the surety; 

(2) that there was no mortgage of his property by 
the surety and that the proper procedure to enforce 
the liability of the surety under the bond was to 
proceed in execution by sale of the hypothecated pro^ 
perty. 

Execution first appeal against a decree 
of the Subordinate Judge, Allahabad, dated 
the 22nd November 1924. 

Mr. Damodar Das, for the Appellant, 

Dr. K. N. Katju, for the Respondents. 

JUDGMENT.— Two points of law have 
been raised in this appeal and a third 
point, also of law, has been argued with the 
permission of the Court. 

It appears that Musammat Amrit Bibi, 
the respondent No., 2, brought a suit for 
recovery of her alleged dower-debt from the 
decree-holder, respondent No. 1, Mustafa 
Husain, who was in possession of some of 
the property of the late husband of Mu- 
sammat Amrit Bibi, as an heir to his wife, 
the daughter of Musammat Amrit Bibi'e 
husband. While the suit was pending, 
Mustafa Husain obtained an order from the 
Court to the effect that the plaintiff Muaam- 
mat Amrit Bibi must furnish security for 
his costs. This security was furnished by 
the appellant Ata Husain. He gave a bond 
hypothecating a certain property, on the 
25th of April 1922. The suit was decided 
against Musammat Amrit Bibi and Mustafa 
Busaio has taken out execution lor cofts, 
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He applied for the sale of the property 
hypothecated by Ata Husain and also he 
applied for the attachment and sale of 
certain other property, said to belong to 
Musammat Amrit Bibi. 

Ata Husain objected to the execution pro- 
ceeding against him and his case is that 
ihe is liable only after Musammat Amrit 
Bibi has been compelled to pay and has 
failed to do so and that a failure on the 
part of the decree-holder to execute the 
decree against Musammat Amrit Bibi 
amounted to a release of his liability. The 
point urged for the first time is that the 
appellant’s liability can be enforced by a 
suit and not in execution. 

As regards the plea that execution should 
proceed at first against the lady, we have 
to look to the language of the bond itself. 
The bond says that if the lady failed to 
obey the order of the Court the property 
of the surety would be liable and also he 
himself in case the property proved insuffi- 
cient. There is no provision for the 
principal debtor being proceeded against as 
a condition precedent to execution against 
the surety. This disposes of also the con- 
nected plea that by not proceeding against 
the principal debtor the surety has been 
discharged. Section 139 of the Contract 
Act does not apply to the facts of the case. 
It is true that the learned Judge of the 
Court below suspected that the judgment- 
debtor Musammat Amrit Bibi had been won 
over by the decree-holder Mustafa Husain 
who is her son-in-law. But that Court did 
not arrive at any definite finding. I agree 
with the Court below that the question of 
collusion is immaterial. Even if there be 
any collusion the decree-holder has done 
nothing, no overt act by which it can 
be said that the principal debtor has been 
released from liability to the decree-holder 
or that any remedy of the surety against 
the principal debtor has been, impaired. It 
is clear, therefore, that the two points taken 
in the grounds of appeal cannot succeed. 

The third question is whether s. 145 of 
the 0. P. U. applies and there can be no 
execution of the decree by sale of the pro- 
perty charged, in the execution dej^rt- 
ment. This question cannot be decided 
without having regEwd to the language of 
the bond executed by the appellant. It is 
to be noted that there is no mortgage in 
the legal sense of the term. The appellant 
said in the bond that the Court had called 
upon Amrit Bibi to furnish security for 


costs to the amount of Rs. 600 and that, 
therefore, the appellant was offering himself 
as a surety agreeing that the amount of 
costs payable by the lady might be realised 
by sale of the property hypothecated and 
the balance from him personally. It is 
clear, therefore, that there is no mortgage in 
the proper sense of the term. There is no 
mortgagee and in the language of their 
Lordships of the Privy Council, the Court 
not being a juridical person it cannot be 
sued, it cannot take property and it cannot 
assign the mortgage : vide, Raj Raghuhar 
Singh, v. Jai Jndra Bahadur Singh (1). The 
bond before the Privy Council was in 
language very similar to the language of 
the bond now before me. The learned 
Counsel for the appellant has relied on the 
case of Amir v. Mahadeo Prasad (2) and it 
was urged that the Court might assign the 
mortgage to anybody in order that the mort- 
gage might be enforced by a regular suit. 
As was pointed out in the course of the argu- 
ment the observations in the caseof Amir v, 
Mahadeo Prasad (2) of Richards, C. J. at page 
227 that the bond could only be enforced 
by a regular suit brought by the Court 
itself or by some person to whom the Court 
could transfer the mortgage for the purpose 
of instituting the suit, go counter to the 
observations of their Lordships of the Privy 
Council already quoted. The position, there- 
fore, is this that there is a liability under- 
taken by the appellant and there ought to 
be some method of enforcing the same. 
The method can be by way of execution 
alone as there is nobody to enforce the 
mortgage by means of a suit. This was 
the opinion of their Lordships of the Privy 
Council in the case of Raj Raghubar Sir^h 
V Jai Jndra Bahadur Singh (1) and a 
similar view was taken by a Bench of this 
Court in Beti Mahalakshmi Bat v. Badan 
Sinah (3) I hold that the surety bond given 
in the present case can be enforced by 
execution alone and, therefore, the order of ■ 
the Court below was correct. 

The appeal fails and is hereby dismissed 

^ Appeal dismissed. 

m >>3 Ind Gas. 550; 42 A 158 at p. 167; 22 0. C. 
21^ Vo L J 82; 88 M. L. J. .802; 18 A. L. J. 263; 22 . 
212, 6 O. n J O J ^ ^28; 13 L. W. 83 (P. C.) 

^”r2^ 38 Ind Cas. 33; 3» A. 225; 15 A,L. J. 76. , 

(3) 74 Ind. Gas. ,927; 22 A. L. J, 601; 45 A. 649; 
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BOMBAY HIGH COURT. 

Orioinal Civil Jdrisdiction Appeal 
No. 65 OF 1<}25: 

September 16, 1925. 

Present : — Sir Norman Macleod, Kt., Chief 

Justice, and Mr. Justice Ooyajee. 

G, I. P. RAILWAY Company- 

Defendants — Appellants 
versus 

CHANDULAL 8HE0PRATAP— 
Plaintiff — Respondent. 

Railways Act {IX of 1890), ss. 77, UO—Suit 
Ugainst Railway — Notice to officer other than Agents 
validity of. 

The mere fact that the Agent of a Railway Company 
constitutes a department for the registering and 
investigation of claims, and that a claim is preferred 
to that department, does not absolve the person 
making the claim, if he intends to sue the Railway 
Company, from giving notice to the Company as pre- 
scribed by s. 77 read with s. UO of the Railways Act. 

When a person claiming against a Railway Com- 
pany must be presumed to know that he must do a 
certain act in a certain way within a lixed time, with- 
out which preparatory step a suit will not be com- 
petent, he is not prevented from taking that step 
because he has been told that his claim is receiving 
attention and no further answer is received before 
the expiry of the period of limitation. On the con- 
trary the fact that his claim is not being attended to 
is sufficient to warn him that if he wants to prosecute 
his claim in Court he must do what the law requires. 

Appeal against the decision of Mr. Justice 
Shah. 

Mr. Kanga, Advocate-General, (with him 
Mr. Daphtary), for the Appellants. 

Mr, Binning, for the Respondent, 

JUDGMENT.— In Suit No. 966 of 1923 
the defendants raised an issue whether the 
plaintiff delivered a notice of his claim as 
required by ss. 77 and l40 of the Indian 
Railways Act. 

On June 15, 1922, the plaintiff wrote to 
the Deputy TraflBc Manager that the bales 
had not been received and requesting him 
to settle the claim. 

On J une 23, the letter was acknowledg- 
ed, and it was intimated that the claim 
would receive attention. 

On October 23, the plaintiff was inform- 
ed that his claim could not be accepted 
as the goods were burnt accidentally by 
fire. This information would not have 
reached the plaintiff within six months 
from the date the goods were consigned. 

On November 25, the plaintiff wrote to the 
Agent of the defendant Company giving 
notice of his claim. The learned Judge 
held that the first notice given to the 
Deputy TraflSc Manager was a notice to the 
Railway Administration oa the ground that 


there was a Department in the Traffic 
Manager’s Office which dealt with claims, to 
which claims addressed to the Agent would 
be sent for disposal. As the Railway Adminis- 
tration had constituted a separate depart^ 
ment for dealing with claims and that 
department kept a register of claims to 
which the Agent had access at any time, 
a notice to the Traffic Manager was a notice 
to the Railway Administration. With due 
respect that may be equity but it is not 
logic. 

Section 140 of the Indian Railways Act 
defines when notice has to be given under 
the Act to the Railway Administration, how 
that notice has to be given, and the mere 
fact that the Agent constitutes a department 
for the registering and investigation of 
claims, cannot deprive the Railway Company 
of the protection given to it by the Act 
against suits on claims of which due notice 
as provided by the Act has not been given 
to it. 

In iny opinion the notice of June 16, 
1922, was not a notice to the Railway 
Administration. It might be argued tliat 
where the Traffic Manager delayed for four 
months before informing the plaintiff that 
his claim could not be entertained, the Com- 
pany had by their own action induced the 
plaintiff to refrain from sending a notice 
under s. 77 to the Railway Company. But 
when a person claiming against a Railway 
Company must be presumed to know that 
he must do a certain act in a certain way 
within a fixed time, without which pre- 
paratory step a suit will not be competent, 
he is not prevented from taking that step 
because he has been told that his claim is 
receiving attention and no further answ'w 
is received before the expiry of the six 
months. On the contrary the fact that his 
claim is not being attended to is sufficient 
to warn him that if he wants to prosecute 
his claim in Court he must do what the law 
requires. 

On a strict interpretation of the law I 
feel compelled to hold that the point raised 
by the defendant Oompanj? was competent, 
and was fatal to the plaintiff's case. 

z. K. Appeal allowed. 
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OUDH CHIEF COURT. 

Exbcction op Dborbb Appeal No. 37 of 
1925. 

November 30, 1925. 

Present Mr. Justice Hasan and 
Mr. Justice Raza 

Bahu BA8ANT RAI BHANDARI— 

Plaintiff — Decreb-Holdbr— Appellant 
versus 

Lala SALIK RAM — Defendant — 

J odgubnt-Dbbtob — Respondent. 

Civil Proetdurt Code (Act V of 1908), ss 68, 70— 
Execution of decree — Decree transferred to Collector 
for execution — Order of Collector — Appeal -Revision 
I# Under the rules framed by the V P Local Govern- 
ment under s 70 (1), C P 0., no appeal lies to the 
Chief Court against an order passed by a Collector m 
discharge of his powers in the execution of a decree 
transferred to him for execution under s 68 of the 
Code Under s 70 (2) of the Code, therefore, the Chief 
Court can exercise neither appellate noi revisional 
jurisdiction in lespoct of such an order 

Appeal against the judgment and order 
of the Subordinate Judge, Bahraich, dated 
the 5th March 1925. 

Mr. Bishambhar Nath, for the Appellant 

Messrs. Radha Krishna and Rudra Datt 
Sinha, for the Respondent. 

JUDGMENT. — This is an appeal from 
the order dated the 5th of March 1925 
passed by the Subordinate Judge of 
Bahraich. The facts areas follows ■ — 

The appellant holds a decree of sale on a 
mortgage as against the respondent. Under 
8. 68 of 1 he C. P. C , the decree was trans- 
ferred to the Collector for execution The 
Collector instead of proceeding to sell the 
property has made a lease of it by the terms 
of which he has provided for the satisfac- 
tion of the decree in several instalments. 
To this course adopted by the Collector the 
decree-holder took objection by an applica- 
tion presented to the Subordinate Judge, 
who had originally passed the decree for 
sale. The Subordinate Judge rejected that 
application by the order now under appeal. 

We are of opinion that no appeal lies to 
this Court. Under s. 70, sub-s. 2 (1), of the 
0. P. 0. the Local Government has framed 
rules as. to the venue of appeal against 
orders made by the Collector in discharge 
of hie powers under s. 68. This Court 
is not the Court to which an appeal 
would lie under those rules. Therefore 
under sub s. (2) of s. 70 of the Code this 
Court has neither appellate nor revisional 
jurisdiction over the orders passed by the 
Collector. The appeal is dismissed with 
costs. 

2. K. Appeal dimisssd. 


BOMBAY HIGH COURT. 

Sbcond Civil Appeal No. 716 of 1924. 

August 19, 1925. 

Present:— Sir Norman Maoleod, Kt., Chief 
Justice, and Mr. Justice Coyajee. 
FULCHAND MOHANLAL and others— 
Defendants— Appellants 
versus 

HARILAL NAN8A and others — 
Plaintiffs — Respondents. 

Civil Procedure Code {Act V of 190S),8 9 — Jtirisdic^ 
tion of Civil Courts— Question relating to caste pro* 
perty — Division of opinion among members of caste ^ 
effect of 

Where in a suit between the members of a caste 
the question at issue is not a mattei relating to the 
internal administration and affairs of the caste, but 
to the property of the caste, a Civil Court has juris- 
diction to entertain the suit, and this jurisdiction 13 
not excluded meiely because there has been a division 
of opinion m the caste [p 550, col 2.] 

Second appeal from the decision of the 
Joint Judge, Ahmedabad, in Appeal No. 
434 of 1922, reversing a decree of the Sub- 
ordinate Judge, at Ahmedabad, in Civil 
Suit No. 159 of 1921 

Mr. Dhivajlal Thakor, (with him Mr. R, 
J. Thakor), for the Appellants. 

Mr G N. Thakor, (with him Mr. H. V. 
Oivatia), for the Respondents. 

JUDGMENT. 

Macleod, C. J. — The plaintiffs sued 
for a declaration that they had a right to 
manage the suit Wadi, to let it to tenants 
and to realize the rent, that defendants Nos, 
1 and 2 had not such a right, and to get a 
permanent injunction against them and to 
restrain them from making any such use. 

The plaintiffs alleged that they and 
defendants Nos 1 and 2 belonged to the 
Modh Ganchi caste of Kalupur Panchpura, 
and that the caste owned the suit Wadi. 
There was a caste meeting convened on 
December 12th, 1920, to pass some resolu- 
tions in respect of the caste, as defendants 
Nos. 1 and 2 and one Vallabh had unautho- 
rizedly got the management and did not 
submit accounts, and the property had been 
wasted. They further alleged that the caste 
entrusted the vahivat of the property to 
the defendants, and they were bound to 
hand it back to the plaintiffs in accordance 
with the caste resolutions. 

Defendants Nos. 1 and 2 contended that 
two factions existed in the caste, that the 
plaintiffs’ faction had no right to have the 
management and that the jurisdiction of the 
Court was excluded. 

The Trial Judge held that the plaintiffs 

.did not prove that the two factions in the 




Kalupur Panchpura caste had amalgamat- 
ed, and he accordingly dismissed the suit. 

In appeal, the Judge said: “Considering 
all facts I am satisfied that there was a 
re union of the factions in 1969 V. 8., 1913 
A, D., that the plaintiffs are members of 
the caste and that it is in accordance with 
the resolution passed by a majority at a 
meeting, of which, the minority defendants 
Nos. 1 and 2 had perfect and legal notice 
and at which they could have had their 
say, if they choose to do so, that the pre- 
sent suit is filed. If defendants Nos. 1 
and 2 choose to absent themselves and re- 
main away they must thank themselves 
for the consequences." That is a finding 
bj’' the Judge that there were not two sec- 
tions or factions in the caste in the sense 
that the caste was split up into two divi- 
sions, so that a meeting of one section or 
faction would not bind the members of the 
opposite faction, and that, therefore, juris- 
diction of the Court was not excluded. 

. The appellants have relied upon the 
Full Bench decision in Nemchand v. Savai- 
chand (1). There the plaintiffs, who were 
(iertain members of the Shravak caste at 
Surat, asked for a decree giving them half 
the compensation granted by the Collector 
in regard to certain shops belonging to 
the caste which had been divided into two 
factions, the plaintiffs forming one, and 
the defendants the other, of such factions. 
The Court confirmed the decree of the Dis- 
trict Judge who held that the question in- 
volved was a caste question not cognisable 
by the Civil Court. 

We think that case is only an authority 
for this proposition, that when members 
afa caste, who have filed a suit in connec- 
tion with caste property, have admitted 
that there has been a division of the caste 
80 that they only ask to be held entitled 
to the division of the property, and to a 
decree to the extent of half of what was 
the caste property, then it can be said that 
rsally the caste has been divided in such 
a ^way that the question how the caste pro- 
perty is to be divided is one which the 
Courts cannot decide. No reasons for the 
Full Bench decision are reported and with 
all due respect without reason it can hard- 
ly be said to be convincing. In any event 
it cannot be extended beyond the facts of 
the case. 


But in Ijalji Shamji v. Walji Wardhman 
(2), although there was a division of 
opinion in the caste, it was held that the 
question at issue was not a matter relating 
to the internal administration and affaks 
of the caste, but to the property of the 
caste and so the Court had jurisdiction to 
interfere. That is the principle which I 
•understand has always been followed by this 
Court. .... £ 

It follows then that the jurisdiction of 
the Court is not excluded in every case 
in which there has merely been a division 
of opinion in the caste. Otherwise as 
soon as there is such a division on a par- 
ticular question, no Court would have any 
jurisdiction to decide the question, with 
the result that the only way the question 
could ultimately be decided would be by 
resort to force. 

It seems to me that in this second appeal 
it is only a question of fact whether or 
not the caste was split up and could be 
considered to be two separate entities, so 
that the question relating to the caste coul^ 
not be decided by the Court. But from the 
finding of the Appellate Judge it 
appear that the caste was not really divid- 
ed into two factions, that although some 
members would not agree with the opinion 
of the other members of the caste, still the 
caste remained as a caste, and could meet 
together when the minority might have an 
opportunity of protesting against the reso- 
lutions moved by the majority. The mere 
fact that they might vote against such re- 
solutions cannot of itself result in the 
splittipg up of the caste into two factions 
so that the questipn relating to caste pro- 
perty could no longer be decided by the 

Court. ^ 

The plaintiffs here had the authority of 
the caste at their meeting to t^ke these 
proceedings for the preservation of the pro- 
perty belonging to the caste, and it seems 
to me they are entitled to get the decree 
which the Appellate Court gave them against 
defendants Nos. 1 and 2. They must be 
taken merely to be holding out against the 
wishes of the caste with regard to the mar‘ 
nageinent ^ the caste property. 

The appeal will be dismissd with costs. 

Coyajee, J.— I agree in holding that 
the decision of the lower Appellate Court 
is right, on the ground that the question 
arising in this case is not a question be- 


19 Bom, 507; 10 Ind. Dec. (n. s.) 339. 


u(l) 5 Bom. 84n; 3 lad. Deo. (x. a) 58 (F. B.) 
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tween two distinct sections of the Modh 
Ghancbi Oaste of Kalupur Panchpura, but 
that the suit was brought against defend- 
ants Nos. 1 and 2 personally, 
z. K, Appeal diamissed. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 79 op 1925. 

November 25, 1925. 

Present: — Mr, Justice Mukerji, 
BATUK NATH— Applicant 
versus 

JUGAL KISHORE and another— 
Opposite Parties. 

Civil Procedure Code, (Act V of J908), 0. XXII, r. JO 
— Decree against widow of deceased debtor — Birth of 
posthumous son — Legal representative, who is — Execu- 
tion, whether can proceed against son, 

A creditor brought a suit against the widow of a 
deceased debtor to recover the debt and obtained a 
decree. Subsequent to the date of the decree the 
widow gave birth to a son The decree-holder 
sought to execute the decree against the son as the 
legal representative of the deceased debtor . 

Held, that on the analogy of the provisions of 0. 
XXII, r 10, C P 0 , the son who really represented 
the estate of the deceased debtor must now be treated 
as his legal representative and that execution could, 
therefore, proceed against the son [p 552, col 1.] 

Civil revision from an order of the Sub- 
ordinate Judge, Muttra, dated the 12th 
February 1925. 

Mr. S. C. Das, for the Applicant. 

Mr. N. P. Asthana, for the Opposite 
Parties. 

JUDGMENT. — This revision raises a 
question of law on which there does not 
appear to be any direct authority. The 
matter is not, it further appears, covwed 
by any direct rule of procedure contained 
in the 0. P. 0. 

The facts are these. One Pancha was 
indebted to one Jugal Kishore, Paucha 
having died Jugal Kishore brought a suit 
to recover his money against Pancha's 
widow Musammat Kota When decree was 
passed, the widow was pregnant and she 
gave birth to a child, the petitioner before 
me, a few months later. The decree-holder 
sought to execute his decree against the 
widow and obtained an attachment of cer- 
tain properties. Pancha’s brother Sancha 
for himself and as the guardian of his 
nephew, the petitioner Batuk Nath, pre- 
ferred an objection apparently under 0. 
XXI, r. of the 0, P. 0. and it succeeded. 


The decree-holder brought a suit undef 
r. 63, 0. XXI of the C. P. C. and this 
suit was dismissed for default. His appeal 
was still pending before the District Judge 
when that learned Officer disposed of the 
present matter 

Having been unsuccessful in executing 
his decree against Musammat Kota, the 
decree-holder's representative (decree-holder 
having since died) sought to execute the 
decree by bringing Batuk .Nath on the 
record as the legal representative of his 
deceased father Batuk Nath came for- 
ward with a number of objections, only one 
of which has been so far decided, viz., 
whether he could be properly brought on 
the record as the legal representative of 
the deceased Pancha. The Courts below 
have agreed that Batuk Nath, if the exe- 
cution is continued against him, would be 
entitled to prefer any objection that he may 
have to the execution of the decree. 

The sole question for decision by me is 
whether the Courts below were right in 
allowing the execution to proceed against 
Batuk Nath. 

As already mentioned there is no clear 
authority either way on the point and the 
matter is not covered by any clear rule of 
enacted law. The matter is one of first 
impression. 

Mr. Das in his able argument has urged 
that substitution of Batuk Nath would 
really mean passing of a decree against 
the petitioner and that the Court below 
was not justified in so acting. He relies on 
the case of Ashi Bhushan Dasi v. Pdaram 
Mandal (1). In that case a creditor sued an 
infant on the allegation that he was the 
adopted son of the deceased debtor. The 
infant was impleaded under the guardianship 
of the widow of the deceased. Bubsequent- 
ly it transpired, as the result of another 
litigation, that the infant had not been 
adopted by the deceased. The creditor then) 
sought to execute the decree against the 
widow of the deceased on the ground that 
she represented the estate and that she 
had virtually been a party to the suit. The 
learned Judges repelled the contention 
and held that a decree against a person 
who was not the legal representative of the 
deceased could not be turned into a decree 
against the widow of the deceased. 

The facts of this case are entirely difiei'- 
ent. Here the suit was brought against 
(1) i\ In(J. Cas 519; 18 0. W. N. 173, 18 C. L. J, 
302. 
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a person who was then de facto and de jure 
the legal representative of the deceased 
debtor. The decree was, therefore, obtained 
against a person who represented the es- 
tate of the deceased. On the birth of Batuk 
Nath, by operation of law, the estate de- 
volved on him and he became the sole 
representative of his deceased father. The 
case is very similar to the illustration given 
by the learned Counsel for the resr* ' ident, 
where subsequently to the mg of 
a decree against a widow, she ces an 
adoption and thereby divests her f of her 
husband's property, the decree i treated 
as binding on the son unless, of course, he 
can show that the decree was obtained by 
collusion or fraud. Again, when an estate 
is represented by a Hindu widow and she 
dies and a reversioner comes in, the decree 
passed against the widow is treated as 
binding on the reversioner except under 
circumstances which need not be consi- 
dered here. The present case is really very 
similar to the illustration given by Mr. 
Asthana. On the analogy of the provisions 
of 0. XXII, r. 10 the person who really 
represents the estate at a particular moment 
ought to be treated as the legal represen- 
tative of the deceased debtor. 

I am of opinion that the Courts below 
were right. Before I leave I would like 
to point out with some emphasis that no 
other question so far has been decided by 
the Courts below and it is open to the 
applicant to put forward any other objec- 
tion that he may have to the execution of 
the decree, e. g , a plea of res judicata etc. 

The petition in revision is dismissed with 
costs, 

z. K. Petition dismissed. 


BOMBAY HIGH COURT. 

Oi^ioiNAL Civil Jurisdiction Appeal No. 81 
OP 1925 

September 15, 1925, 

Present:— Sir Norman Macleod, Kt., 
Chief Justice, and Mr. Justice Ooyajee. 
SHRI GOVERDHANLALJI MAHARAJ— 
Defend ANT —Appellant 
versus 

SHRI CHANDRAPRABHAVATI- 
Plaintjff— Respondent. 

Letters Patent (Bom,), cl 15— Finding that suit 
is maintainable, whether ''judgment"— -Appeal, whether 
lies 

A findin" that a suit is maintainable and should 
j)roceed, $ren though embodied in a formal decree, is 


SBRi chandraprabhavatl [92 I. 0, 1926] 

not a “judgment” within the meaning of cl. 15 of the 
Letters Patent of the Bombay High Court, and is not, 
therefore, open to appeal [p 553, col 1.] 

Per Coyajee, J —The word “judgment” in cl. 15 of 
the Letters Patent of the Bombay High Court means 
a judgment or decree which decides the case one 
way or the other in its entirety, and does not mean 
a decision or order of an interlocutory character, 
which merely decides some isolated point, not affect- 
ing the merits or result of the entire suit. [p. 553, 
cols 1 & 2 ] 

Appeal against the decision of Mr. Justice 
Mirza. 

Sir Chimanlal Setalvad (with him Messrs. 
Kanga, Advocate- General, J5. J. Desai md 
Mulia), for the Appellant. 

Mr. Coltman, (with him Mr. Jayakar), for 
the Respondent. 

JUDGMENT. 

Macleod^ C. J.— The plaintiff filed this 
suit with a view to get the terms of the 
consent decree, passed on June 13, 1912, 
whereby inter alia her maintenance was 
fixed at Rs 2,000 per every two months, 
varied, on the ground that circumstances 
had arisen which justified her asking for an 
increase. The defendant in his written 
statement submitted that the suit was not 
maintainable, that the sum payable to the 
plaintiff had been fixed by a consent decree 
and could not be altered without the con- 
sent of the defendant. 

A preliminary issue was raised in a 
somewhat unintelligible form, whether 
the suit was not maintainable as alleged in 
para. 1 of the written statement. After 
hearing arguments on that issue, the Judge 
came to the conclusion that the suit was 
maintainable, and as the parties were not 
ready to go on with the hearing, the further 
hearing of the suit had to be adjourned. 

But it appears that on that decision an 
order was drawn up as follows : — “ The suit 
being this day called on for judgment this 
Court doth declare that this suit is maintain- 
able." 

Against that decision the defendant has 
filed an appeal. The respondent has taken 
an objection that no appeal lies as there 
is no judgment before this Court within the 
meaning of that word under cl. 15 of the 
Letters Patent. Whether a decision is a judg- 
ment or not is a question which very often 
arises, and, I have no desire myself to add to 
the literature which has accumulated there- 
on The judgment of of the Peace 

for Calcutta v. Oriental Gas Company (1) 
is always referred to. But the attempt 
made therein to define judgment does uot 

(1) 8B.L R.«3; 17 W.R.364. 
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seem to have prevented in each case in 
which the question has arisen^ lengthy argu- 
ments being brought forward to show 
ivhether the particular decision before the 
Court was a judgment or not. After con- 
sidering very carefully what was set for- 
ward as a definition of ‘judgment’ in that 
case,! prefer myself to consider each deci- 
sion as it comes before me, and to form my 
own opinion whether it is a judgment or 
not for the purpose of deciding whether 
an appeal lies. For the purposes of this 
case io my mind the distinction between 
decisions and orders thereon which stand 
by themselves, and decisions on a single 
issue in a suit, is a very real one. It is 
not desirable on general principles that a 
suit should be tried piecemeal, and a 
decision on an issue to the effect that the 
trial of the suit should proceed can never to 
my mind amount to a judgment. 

If in this case the Judge had decided 
that the suit was not maintainable and had 
dismissed the suit, then undoubtedly an 
appeal would lie against that decision. But 
in this case the Judge has decided that the 
suit should proceed. He will then consider 
the remaining issue in the suit, whether 
the plaintiff should be granted in the cir- 
cumstances of the case increased mainte- 
nance or not, and when he has decided that 
question there will be a judgment, against 
which all the arguments vrhich are now 
sought to be raised against the decision on 
this issue can be placed before the Court. 
We are not shutting out the defendant from 
any objection which he may eventually be 
advdsed to raise against the final decree in 
the suit. We are merely pointing out that 
S3 far nothing has been decided with regard 
to the rights and liabilities of the parties, 
there is only a decision that the suit should 
proceed, and against that decision no appeal 
lies. 

The appeal will be dismissed with costs. 

Oross-ob lections will be dismissed 
with costs in the sense that they fall with 
the appeal. 

Goyajeet J. — I concur and will add that 
while it is best not to attempt to define the 
expression “judgment” as used in cl. 15 
of the Letters Patent, a correct guidance on 
the subject is to be found in the view ex- 
pressed by Sir Richard Garth, 0. J., in 
Ebrahim v. Fuckhrunnissa Begum (2). His 
Lordship said (page 534*)* ‘T think that word 

(2) 4 0. 531; 3 0 P. R 311, NInd D^c (n a) 337 

•Page “of 4 Q.-[Ed,] 


‘judgment’ means a judgment or decree 
which decides the case one way or the 
other in its entirety, and that it does not 
mean a decision or order of an interlocutory 
character, which merely decides some 
isolated point, not affecting the merits or 
result of the entire suit ” In this case 
what the learned Trial Judge has done is to 
direct that the trial of the suit should 
proceed. In the circumstances I agree in 
holding that it is not a ‘judgment’ v^ithin 
the meaning of that word in ci. 15 of the 
Letters Patent. 

z. K. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 

Second Civil Appeal No. 381 of 1925. 
December 2, 1m25 

Present- — Mr Findlay, Officiating J. C. 
MUHAMMAD IBRAHIM RIZA— -Plaintiff 
—Appellant 
versus 

YADO and another — Defendants — 
Respondents. 

Registration Act (XVI of 1008), s, 2 (7) — Receipt 
given by lessor— Lease— Registration 

A receipt granted bv a lessor, reciting that the 
lessee had paid a certain earnest-money and taken a 
lease of certain p^opertJ^ for a certain term, for a 
certain amount, payable in specified instalments, con- 
taming a recital that a formal lease-deed would be 
executed next day, as no stamp was available at the 
time, 18 a "lease" within s 2 (7) of the Registration 
Act and is inadmissible m evidence without regis- 
tration [p 554, col 1] 

Panckanan Basu v Chandi Charan Misra, 6 Ind Cas 
413, 37 C 808, 14 0 \V N 874 and Ilemanta Kumari 
Debi V Midnapore ZtmxndarxCo , 53 Ind Oas S34. 47 
C 485. 37 M L J 525, 17 A L J 1117, 24 0 W N. 
177. (1920) M W N 66, 27 M L T 42, 11 L \V. 
301,46 I A 240, 22 Bom L R 488 (P C), relied 
on 

Kedar Nath v Shanker Lai, 78 Ind Oas 934, 36 A 
.303, 22 A L J 185, (1924) A, I R (A i 514, L R 5 A. 
80 Civ , distinguished 

Appeal against the decree of the District 
Judge, Nagpur, dated the 27th January 
1925, in Civil Appeal No 53 of 1925. 

Messrs. M. B. Kinkhede, R. B., and A. V. 
Wazalwar, for the Appellant 
JUDGMENT. — The main contention 
urged on behelf of the plaintiff- appellant 
is that the receipt (P. 1) is not a kabuliyat, 
as it is held to be by the learned District 
Judge. It is urged on behalf of the appel- 
lant that the lease is not the sole reposi- 
tory of the terms of the agreement between 
the parties and that there was, in reality, 
a prior orallease, I hare found it difBouH 
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W entertain the suggestion in view of the 
terms of the receipt. These terms include 
the following pertinent matters 

(а) That the lessee has taken a lease of 
the fields specified for the Fasli years 
1334-35. 

(б) . That the consideration was Rs. 1,200. 

(c). That Rs. 30 were paid as earnest- 

money on the date of execution and that 
Rs. 300 would be paid onllth February 1924, 
Rs. 600 in December 1924 and Rs. 270 in 
1924. 

The receipt further contained a recital 
that a formal lease deed would be executed 
next day, a stamp not being available at the 
time. 

I concur with the learned District 
Judge in thinking that the present receipt 
cannot be taken out of the definition of 
“lease" under s. 2 (7) of the Registration 
Act on tlie authority of the decisions in 
Panchanan Basu v. Chandi Charan Misra 
(1) and Hemanta Kumari Debi V. Midnapore 
Zemindari Company(2). So far as the terms of 
the receipt go, they expressly imply a definite 
and fixed lease for a specific period. In 
Kedar Nath v. Shanker Lai (3) what was 
decided was that a registered kabuliyat 
executed by the lessee is not sufficient to 
bestow title upon him and cannot be con- 
sidered a lease within the meaning of s 105 
of the Transfer of Property Act. Here, 
however, the plaintiff has come to Court, 
in effect, relying upon this document 
(P. 1). He alleges that the defendants are 
in possession of the property and have not 
paid Rs. 300 due on 11th February 1924. 
In those circumstances it seems to me that 
the receipt in question must be considered 
as an acknowledgment that the lease has 
been given and, this being so, it would 
come under "kabuliyat" or “undertaking to 
cultivate or occupy” within the mean- 
ing of definition in s. 2 (7) of the Regis- 
tration Act. This being so and being 
unregistered, it is clearly inadmissible in 
evidence. 

So far as the alternative contention 
urged in appeal is concerned, viz, that the 
suit might be regarded as one for damages 
for use and occupation, c/. Sheo Karan' 


(\) 6 Ind. Oas 443; 37 C. 808, 14 0. W. N. 874 
(2) 53 Ind Oas. 534; 47 0. 485; 37 M L. J. 525; 17 
A.. L. J 1117; 24 0. W. N. 177; (1920' M. W. N. 66; 27 
M. L T 42, 11 L. W. 301; 46 I, A. 240; 22 Bom. L, R 


488 (P. C ) , 

(3) 78 Ind Cas 934; 36 A. .103, 22 A. L. J. 183; 
^19?4) A. I. R. (AJ R, 5 A. Oiv. 


Singh V. Parbhu Narain Si»gh (4), I find 
myself in full agreement with the decision of 
the lower Appellate Court and have nothing 
to add to its remarks. 

The appeal is dismissed without notice 
to the respondents 

N. H. Appeal dismissed, 

(4) 2 Ind. Oas. 211; 31 A. 276; 6 A. L. J. 167; 5 M. 
L. T 347. 


BOMBAY HIGH COURT. 

Seco.vd Civil Appeal No. 650 op 1924. 

August 27, 1925. 

Present: — Sir Norman Mecleod, Kt., 

Chief Justice, and Mr. Justice Coyajee. 

SHIDRAJ BHOJRAJ DESAI— 
Defendant— Appellant 
versus 

RENAKI KONDA MAHAR— Plaintiff- 
Respondent. 

Dekkkan Agriculturists' Relief Act (XVII of IS79) 
— Execution of decree— Death of judgment-debtor — 
Legal representative^ whether can prove status as 
agriculturist 

Where a judgment-debtor dies after decree but 
before execution proceedings are completed, it is open 
to his legal representative to prove that he was an 
agriculturist and thus claim the benefit of the pro- 
visions of the Dekkhan Agriculturists’ Relief Act 

Second appeal from the decision of the 
Acting District Judge, Belgaum, in Appeal 
No. 94 of 1923, reversing an order of the 
Subordinate Judge at Athni, in Darkhast 
No. 196 of 1918. 

Mr. M. V. Bhat, for the Appellant. 

Mr. H. B. Gumaste, for the Respondent. 

JUDGMENT.— In this case a decree 
was passed in Suit No. 4 of 191 7 in the Court 
of the Second Class Subordinate Judge at 
Athni against, amongst other persons, one 
Thalya Mahar, He died soon after the 
decree was passed on September 27, 1917, 
and his widow was placed on the record. 
On June 1, 1918, a darkhast was filed 
against her. Her husband was not des- 
cribed in the proceeding which was ex 
parte, against him as an agriculturist and 
the widow died before the darkhast came 
on for decision. The present applicant is 
the daughter of Thalya and she applied to 
be declared as an agriculturist so that she 
could obtain the privileges of that status 
in the execution proceedings. The Trial 
Court ordered the sale of the property and 
attachment to proceed. 
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In appeal the Acting District Judge set 
aside that order and directed the Subordi- 
nate Judge to find on the issue as to whe- 
ther the applicant was or was not an 
agriculturist, and if it was found that she 
was an agriculturist to grant the appropriate 
relief. 

If Thalya had survived, in the execution 
proceedings he would have been allowed to 
prove his status as an agriculturist under 
the decision in Rudrappa Sanvirappa 
Mensinkai v. Chanbasappa Mallappa Bhusad 
(1). There is no reason, therefore, why the 
fact that he died before the execution pro- 
ceedings were completed should prevent 
his legal representatives from proving that 
they were agriculturists so as to enable them 
to obtain the relief provided by the Act. 
It would have to be proved that the appli- 
cant was an agriculturist at the date of the 
decree, and an enquiry as regards that fact 
has been directed by the District Judge, 
We think that order was right and the 
appeal must be dismissed with costs. 

z, K. Appeal dismissed. 

(1) 80 Ind Gas. 162. 26 Bom, L. R. 153, (1924) A. I. 
K (H,) 305, 


ALLAHABAD HIGH COURT. 

Civil Revision No. 127 of 1925. 

December 3, 1925. 

Present:- Mr. Justice Daniels. 

GHISSU— Defendant— Applicant 
versus 

AMIR ALI KHAN— Plaintiff— Opposite- 
Party. 

Civil Procedure Code (Act V of 1908), s. 115, 0. 
KLI, r. 26 — Appeal — Finding misread— Revision 

Where a lower Appellate Court completely misreads 
the findings of the Trial Court, it acts with material 
irregularity in the exercise of its jurisdiction, and its 
order is open to revision 

Olvil revision from an order of the Ad- 
ditional District Judge, Shahjahanpur, 
dated the 14th of April 1925. 

Mr. Harnandan Prasad, for the Appli- 
cant. 

Mr. Mukhtar Ahmad? for Mr. Iqbal Ahmad^ 
for the Opposite Party. 

JUDGMENT.— This revision is press- 
ed on the ground that the Court below’ has 
entirely misread the findings submitted to 
it on a remand under 0. XLI, r. 25. An 
examination of the record shows this to be 
correct. The issues remitted were:^ — 

. (1) Are the plots in suit situated in Mahal 
Basti Begam ? 
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(2) Did the defendant ever pay rent to 
the zemindar of Azizganj ; and if so on 
what ground ? 

The learned District Judge says, “The 
finding on the first issue is in the aflBrma* 
tive, and on the second is in the negative/’ 
In fact the finding on the first issue was in 
the negative. The learned Munsif found that 
the land in suit must be held to be in 
Azizganj. He also found that the zamin- 
dar of Azizganj had been collecting rent. 
Through what extraordinary mistake the 
error crept into the learned Judge’s judgment 
it is difficult now to know. The learned 
Judge in treating the findings as being the 
opposite of what they really were acted 
with material irregularity in the exercise 
of his jurisdiction. The best course will 
be to set aside his decree and direct him to 
re-hear the appeal, and this order I accord- 
ingly pass. Costs will abide the result. 

Z. K. Decree set aside. 


BOMBAY HIGH COURT. 

Original Civil Jurisdiction Appeal No. 52 
OF 1925. 

September 3, 1925. 

Present Sir Norman Macleod, Kr., Chief 

Justice, and Mr. Justice Ooyajee. 
DEVJI PADAMSEY— Plaintiff 
—Appellant 
versus 

THOMMADRA ERIKALAPPA— 
Defendant — Respondent. 

Ex parte decree, suit to set aside— Fraud— Failure 
to file affidavit of documents— Decree against party not 
in default, legality of 

In a suit filed by M against 2\ the latter filed a 
written statement and a counter-claim not only 
against M but also against three other persons in- 
cluding D M failed to obey an order made in the suit 
to file his affidavit of documents, whereupon T applied 
for and obtained an order dismissing M's suit and 
decreeing Ts counter-claim ex parte not only against 
M but also against the other parties mcludmg D who 
were not m default D brought a suit to set aside the 
ex parte decree as agamst him 

Held, (1) that T was guilty of fraud on the Court in 
applying for and obtaining an ex parte decree against 
D and the other pei sons who were not in default, 
[p 556, col 1 ] 

(2) that so far as these persons were concerned the 
ex parte decree was a nullity, \ibid ] 

(3) that it was open to D to sue to set aside the 
ex parte decree and his suit must succeed [p 556, col. 
2 ] 

Appeal against the decision of Mr, Justice 
Mirza. 

Mr. Kanga, Advocate-General (with birn 
Mr. Fandya,) for the Appellant. 
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Mr. J. H. Vakeel, (with him Mr. B. J. 
Desai), for the Respoadent. 

JUDGMENT. — Maganlal Padamsey 
filed a Suit No, 1953 of 1920 against one 
Thommadra Erikalappa. Thommadra filed 
a written statement and counter-claim not 
only against Maganlal but against three 
other persons including Devji Padamsey, 
the present plaintiff-appellant. Maganlal 
failed to obey the order made in the suit 
to file his affidavit of documents, whereupon 
Thommadra applied for an order that in 
default of the aflldavit the plaintiff’s suit 
should be dismissed, and that he should 
be held entitled to an ex parte decree on 
his counter-claim not only against Magan- 
lal but against the other defendants to the 
counter-claim who were not in default. 
That order unfortunately was made, but it 
was obviously a wrong order, which the 
defendants other than Maganlal to the 
counter-claim were entitled to treat as a 
nullity, and all the proceedings under that 
order, the putting down the suit for an 
ex parte decree against these defendants 
to the counter-claim, and the passing of a 
decree against them ex parte were absolute 
nullities against these defendants including 
Devji Padamsey, who has now brought this 
suit to set aside the ex parte decree passed 
against him. 

The defendant relies on the fact that 
there was no concealment of the true facts, 
because, when the case came on for hearing, 
the Chamber order was put in as Ex, F. 
and the Judge was entitled to presume that 
was a proper order passed against all the 
defendants to the counter-claim. But the 
defendant to this suit Thommadra cannot 
now rely upon that order under which he 
was enabled to obtain a decree against the 
defendants other than Maganlal, and it would 
certainly be a fraud on the Court, that he 
obtained a decree against the present 
plaintiff Devji Padamsey in such a way. 
It is clear then that the fraud on the Court 
lay in obtaining the order against the 
present plaintiff and his other co-defendants 
to the counter-claim, which Thommadra 
most or certainly ought to have known, 
could not in any way be binding on Devji 
and his co-defendants. It is unfortunate 
that Devji was absent when Counsel was 
instructed on the last day available to ask 
that the ex parte decree should be set aside. 
Counsel moved late in the day and the 
Judge directed that the application should 
be adjourned and renewed the ne$t day on 
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affidavit. As Devji was still absent, appar- 
ently the application could not be renewed, 
and Devji had to file the present suit. As 
a matter of fact there was no necessity for 
an affidavit, the defect in the proceedings 
was clear on the record. It would certainly 
be a very extraordinary thing if Devji should 
be liable on a decree passed against him in 
such circumstances, without any remedy 
being open to him to get the decree set 
aside. 

We must allow the appeal and set aside 
the decree passed against this defendant 
with costs throughout, 
z. K. Appeal allowed. 


MADRAS HIGH COURT. 

Appeal against Order No. 70 of 1925 

AND 

Civil Revision Petition No. 106 op 1925. 
September 9, 1925. 

Present: — Justice Sir Charles Gordon 
Spencer, Kt., and Mr. Justice Madhavan 
Nair. 

SIVAN PILLAI AND ANOTHER— 

Appellants in C. M. No. 70 of 1925 and 

Petitioners in C. R. P. No. 106 of 1925 
versus 

T. S. VENKATESWARA IYER— 
Rbsponde.nt in both. 

Civil Procedure Code (Act V of 1908), ss. If?, 92— ~ 
Scheme framed by Court — Order %n pursuance of 
scheme — Appeal, whether hes — Trustee, removal of, not 
provided for in scheme — Procedure 

An order made by a Court in the exercise of a power 
given to it by a provision in a scheme framed in a 
suit under s 92, C P C , is not an order made in exe- 
cution and is not appealable under s. 47 of the Code, 
[p. 557, col 2 ] 

Lokasikhamani Mudaliar v. Thiagaroya Chetiiar, 
38 Ind Cas. 415, 5 L. W. 598: (1917; M. W N. 420, 
Hunganatha V Krishnaswami, 75 In J. Cas 189; 18 L. 
W. 237: (1923J M W N 634; 47 M. 139; (1924) A. I. R. 
(M.) 369, Sevak Jeranchod Bhogilal v. Dakore Temple 
Committee, 87 Ind. Oas 313, 49 M. L. J. 25; 23 A. L. 
J. 555; (1925) A. 1. R. (P. 0 ) 155; L. R 6 A. (P 0.) 117; 
(1925) M W. N 474; 2 O. W. N. 53S; 41 0. L. J. 628; 
22 L W.246; 27 Bom. L. R. 872 (P. C,), followed. 

In the absence of any provision in a scheme for the 
removal of a trustee, a separate suit must be brought 
for the purpose, [p. 557, col. 1.] 

Appeal and revision petition against an 
order of the District Court, Tinnevelly, in 
I. A. No. 992 of 1923 in O. 8. No. 4 of 
1905. 

Mr. T. M. Krishnaswami Iyer, for the 
Appellants. 

Mr. K. F. Sesha Aiyangar, for the. Re- 
spondeat. 
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JUDGMENT. 

Spencer, J.— The revised decree in 
this scheme suit as passed on March 16th, 
1906 by the learned District Judge of Tin- 
nevelly (now Mr. Justice Phillips) provided 
that the trustee should hold office for a 
term of 7 years renewable at the Will of 
the villagers ' and the Court. New trustees 
were to hold office upon nomination by the 
villagers of Tiruvannathapurara and Tim- 
marajapuram, subject to the approval of 
the District Court. More than twice 7 years 
had passed, when the matter came up again 
before the District Judge of Tlnnevelly in 
November 1924. At that time, there was 
a mahazar dated 16th December 1922, signed 
by several villagers asking the Court to 
approve of the nomination of Venkatarama 
Iyer. There was another mahazar dated 
I5th December 1923, asking the Court to 
appoint Venkateswara Iyer, the trustee 
hitherto in office. While that was pending, 
the present petitioner and appellant Sivan 
Filial, who claimed to have an interest in 
the trust, filed a petition supporting the 
candidature of Venkatarama Iyer. The 
District Judge dismissed the petition and 
from his order this is an appeal or a revi- 
sion. So far as the records show, the Dist- 
rict J udge was in error in stating that the 
4th respondent was to be treated as holding 
office for the third term. He seems to have 
failed to appreciate that under the scheme, 
it was necawary to have a nomination by 
the villagers and an approval by the Court 
before any trustee could be appointed or 
his term renewed. The District Judge 
might have called upon the villagers to 
make a nomination of the person consider- 
ed by the villagers to be the most fit to 
be appointed as a trustee upon the expiry 
of the term of Venkateswara Iyer, and if 
the nomination so made by them had his 
approval, he might have appointed the no- 
minee. It does not appear whether there 
was any such nomination and confirmation. 
But the District Judge made an order dis- 
posing of the petitions of Venkatarama Iyer 
and of Sivan Filial. The petition of the 
former was that the present trustee should 
be removed. That request could not be 
granted by the District Judge upon a, peti- 
tion of this nature. For the removal of a 
trustee, it would be necessary to bring a 
separate suit, in the absence of any pro- 
vision in the pcheme for his removal. 
Upon Sivan Fillai’s i, e , the petitioner’s 
petition it ia not clear what order the Dis- 
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trict Judge could have made other than 
to dismiss it, as it was not competent. The 
scheme does not provide for independent 
petitions being put in to support the can- 
didature of various claimants for the office 
of trustee As the District Judge has not 
acted without jurisdiction or committed 
any material irregularity in his order dis- 
missing the petition, we cannot interfere in 
revision. 

As regards the appeal, there is a pre- 
liminary objection that no appeal will lie. 
In the light of the recent Privy Council 
decision in Sevak Jeranchod Bhogilal v. 
Dakar e Temple Committee (1) and the de- 
cisions of this Court in Lokasikhamani Mu* 
dahar v. Thiagaroya Chethar (2) and Run- 
ganatka v. Krisknaswami (3) I am of 
opinion that an appeal will not lie against 
the order made by a Court, as in this case 
exercising a power given to it by a pro- 
vision in the scheme and that such an order 
is not an order made in execution. In 
PrayagaDoss JeeVaru v. Tirumala Punsa 
Snrangaeharyulu (4) there is an observa- 
tion that the order to be made by a District 
Court, in that case appointing a treasurer 
in a scheme of management of a devas- 
thanam, should be considered as an order 
made in execution. But in view of the 
decision of the Privy Council to which I 
have referred, I do not think we are bound 
by that observation which was made with 
reference to the circumstances of the parti- 
cular scheme concerned in that case. The 
appeal and the revision petition are dis- 
missed. As the District Judge’s order was 
somewhat ambiguous, there will be no order 
as to costs. 

Madhavan Nair, J.— I entirely agree 
with the order proposed by my leained 
brother. I wull just say a few words only 
about the preliminary objection. In view 
of the decision of the Privy Council in 
Sevak Jeranchod Bhogilal v. Dakar e 
Temple Committee (1), I think it must be 
held that the order is not subject to appeal 
under s. 47, C. P. C. In that case it was 
held by the Privy Council that an order 
passed by the District Judge affirming or 

(1) 87 Ind. Cas. 313, 49 M. L J 25, 23 A L J 555; 
(1925) A I R. (P C.; 155, L R. 6 A (P. C ) 117; (1925) 
M W N 474, 2 O W N 535, 41 C. L J. 628, 22 L. W. 
216, 27 Bom L R 872 (P. C.). 

f2) 38 lad. Oas. 415, 5 L. W. 596; (1917) M W N 420. 

(3) 75 Ind. Cas. 189, 18 L \V 237; (1923) M W. N, 
664, 47 M 139; (1924) A. I R. (M) 369. 

(4) 31 M.408J 4 M. L. T. 92. 
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disaffirming the rules made by a Committee 
of management in pursuance of directions 
in a scheme settled by it, cannot be made 
the subject-hiatter of an appeal under s. 47, 
0. P. C. The order that is now complained 
against comes within the scope of that 
ruling. In this order, the learned District 
Judge refused to accept the nomination by 
the villagers of one Venkatarama Iyer in 
pursuance of a “scheme” settled under s. 92, 
0. P. C., and treated the present trustee as 
continuing in the office. Mr. T. M. Krishna- 
Bwami Iyer who appears for the appel- 
lant has sought to distinguish the Privy 
Council case, on the ground, that what their 
Lordships stated in that case amounted 
to this only, namely, that applications 
with regard to the scheme decree settled 
in that case should have been made to the 
Privy Council, as the scheme decree was 
one finally passed by the Privy Council. 

I cannot accept this argument. There is 
no justification for such a contention in 
the judgment itself. The argument in- 
volves the assumption that the Privy 
Council decree is still not a final and com- 
plete decree, that the Privy Council should 
be considered to have given directions to 
the District Court to frame rules and to 
submit the District Court’s recommenda- 
tions and that it is for the Privy Council 
to pass orders after receiving such recom- 
mendations from the District Court. Such 
an argument was put forward in Prayaga 
Doss Jee Varu v. Thirumala Purisa Sri- 
rangacharyulu (4) and it is thus met by 
the learned Judges who overruled the 
argument: “It is true that their Lordships 
have statutory authority to make references 
under e. 17 of the Privy Council Act, 3 
and 4 Will. IV, Cap. 41, in which case the 
referee would have to report to their Lord- 
ships, and the case would be adjourned 
pending the receipt of the report as in 
Hutchinson v. Gillespie (5) but in the pre- 
sent case it is, we think, clear from the 
judgment and the order that their Lord- 
ships did not intend to make any suoh 
reference but disposed of the appeal finally, 
leaving the directions contained in their 
judgment to be executed in the usual 
manner”. I think similar observations may 
be made. in this case also with reference to 
the suggestion made by Mr. T. M. Krishna- 
swami Iyer. 

This Court has already held in a deci- 
sion in Lokasikhamani Mudaliar v. TMa~ 
(1838) 2|iMoo. P. 0.,243; 12 E.;R. 997. ’ 
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garoya Chettiar (2) which was followed in 
Hunganatha v. Knshnaswami (3) that di- 
rections given effect to under the provi- 
sions of the scheme cannot be made the 
subject-matter of an appeal under s. 47, C. 
P. C. See also the unreported decision 
in Vythilinga Mudaliar v. Mahadeva lyir 
in Civil Revision Petition No. 645 of 1924. 
Two decisions, vis., Ponnambala Tambiranv, 
Sivaganana IJesika Qnana Sambavdha Pan- 
dara Sannadhi (6) and Prayaga Doss Jee 
Varu V. Tirumala Purisa Srirangachar- 
yulu (4), have been relied upon by the 
learned Vakil for the appellant in support 
of his argument. It may be pointed out 
that the proceedings referred to in the de- 
cision in Ponnambala Tambiran v. Sivag^ 
nana Desika Gnana Sambanda Pandara- 
sannadhi (6) did not relate to any scheme 
which was settled by the Court under s. 92, 
0. P. 0 and, therefore, that decision is not 
obviously applicable. As regards Prayaga 
Doss Jee Varu v. Tirumala Purisa Sriranga- 
charyulu (4) I agree with my learned brother 
in thinking that after the Privy Council 
decision in Sevak Jeranehod Bhogilal v.' 
Dakore Temple Committee (1) it cannot be 
relied upon as an authority to show that 
the order in this case is appealable under 
8. 47, C. P. C. 

V. N. V. Appeal and Petition dismissed. 

Z K • 

(6) 17 M. 343; 21 1. A. 71; 6 Sar. P 0. J, 434; 6 Ind. 
Dec. (N. 8.) 238 (P. C.). 


ALLAHABAD HIGH COURT, 

Civil Revision No. 100 op 1925. 

November 25, 1925. 

Present: — Mr. Justice Mukerji. 
PANCHAM LALand others— Defendants 
— Applicants 
versus 

MUHAMMAD YAQUB KHAN and others 
— Plaintiffs— Opposite Parties 
Civil Procedure Code {Act V of 1908) , 8. 115 ^ 0. 
XXIII, r. l—Suvt dismissed on question of technicality 
— A ppeal — W ithdrawal of suit —Revision 
Where a suit is dismissed on a question of techni- 
cality and on appeal the Appellate Court allows the 
suit to be withdrawn with liberty to bring a fresh 
suit, the High Court will not interfere with the order 
in revision. 

An error of judgment is not a ground for inter* 
ference in revision. 

Civil revision from an order of the Ad- 
ditional Subordinate Judge, Farrukh- 
abad, dated the 23rd March 1925* 
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Mr, N, P. Asthana^ for the Applicants. 

Mr. M, N, Raina, for the Opposite Parties. 
^ JUDQMENT.-I do not think I should 
interfere in this case in revision. Certain 
minors brought a suit for recovery of a 
certain property on the strength of a deed 
of gift alleged to have been executed by 
their mother, who is said to be still alive, 
in their favour. The deed of gift was a 
registered document. But the learned 
Munsif returned it because a marginal wit- 
ness had not been called to prove it. The 
executant of the deed was a Muhammaden 
and the registration was enough to give 
it validity. The document had been proved 
otherwise than by the examination of a 
marginal witness. A further question was 
whether the father who executed the docu- 
ment on behalf of his wife had an authori- 
ty. There was a mutation of names in 
favour of the minors. It was really a ques- 
tion of technicality on which the suit of 
the plaintiffs failed because the power of 
attorney had not been filed. In the cir- 
cumstances, I am not in a position to say 
that the Judge, in allowing the plaintiffs 
to withdraw their suit, acted without 
jurisdiction. He may have committed an 
error of judgment and even of that I am 
not quite sure. 

The petition is dismissed with costs 
which will include Counsers fees in this 
Court on the higher scale. 

z. K. Petition dismissed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT, 

First Civil Appeals Nos. 2, 4, 7, 3, 5 and 6 
OP 1924. 

April 15, 1925. 

Present : — Mr. Dalai, J. C. 

QAMAR JAHAN BEGAM and another 
—Defendants —Appellants 
versus 

MUNNEY MIRZA — Plaintiff — 
Respondent. 

Transfer of Property Act (IV of 1882), s. 96 — 
Limitation Act (IX of 2908), Sch. i, Arts 115, 120, 
182 — Deem for ari'ears of maintenance charged on 
immoveable property— Decree paid off by one of 
several judgment-debtors — Charge — Suit to enforce 
charge— Limitation, commencement of— Interest, whe- 
ther can be recovered— Charge , whether can be enforced 
against bona fide purchaser for value — Notice to 
husband, whether notice to wife. 

The provisions of s. 95 of the Transfer of Property 
Act are not confined to usufructuary mortgages where 
the mortgagee obtains possession, but ths words as to 
possession are to be read as applying to cases where it 


f r 

is possible from the nature of the mortgage to obtain 
possession, [p. 560, col. 1,] 

Where in order to avoid the sale of certain property 
charged with the payment of a maintenance allow- 
ance, one of the judgment-debtors against whom the 
decree for arrears of maintenance has been obtained 
pays off the decree, he obtains a charge on the pro- 
perty in respect of the amount of the shares of 
the other judgment-debtors which they were liable to 
pay under the decree A suit to enforce such a charge 
IS governed by Art 132 of Sch I to the Limitation 
Act and the period of limitation begins to run from 
the date of the payment by the plaintiff. So far, 
hoAvever, as a claim to interest on the amount paid 
by the plaintiff on behalf of the defendants is con- 
cerned, the claim would be governed by Art 115 of 
Sch I to the Limitation Act and not by Art 120 and 
interest would be recoverable only for three years, 
[p. 561, col. 1 ] 

Such a charge cannot, however, be enforced as 
against an auction-purchaser who has purchased the 
property in good faith for value without notice, [p 561, 
col. 2.1 

In India the knowledge of a husband cannot be 
treated as tantamount to the knowledge of the wife 
who is a pardanashin lady. 

First appeal against the judgment and 
decree passed by the Additional Sub-Judge, 
Lucknow, dated 17 th Septenaber 1923 in 
Suit No. 259/102 of 1922. 

Mr. Anant Prasad Nigam, for the Appel- 
lants. 

Messrs. M. Wasim and D. K. Seth, for the 
Respondent. 

JUDGMENT.— These six appeals are 
filed from decrees in two suits of contribu- 
tion Nos. 258 and 259 of 1922. The suits 
were brought by one Munney Mirza for 
contribution. Two persons Babban Lai and 
Mohammad Asghar obtained two decrees 
for arrears of guzara charged upon immove- 
able property. Muaney Mirza was one of 
the defendants and paid off the decretal 
amounts thereby saving the immoveable 
property from sale. He came to Court on 
the allegation that such payment gave him 
a charge on the property to recover propor- 
tionately their shares from the other defend- 
ants. There were several defendants and 
a separate decree was desired against every 
one of them by sale of the property in his 
possessibn. 

Appeals Nos. 3, 4 and 7 relate to suit 
No. 2f 8. Appeal No. 2 is filed by two of 
the defendants Qamar Jahan Begam and 
Roshan Jahan Begam. Appeal No. 4 is filed 
by one of the defendants Dwarka Nath, 
while Appeal No. 7 is filed by the plaintiff 
Munney Mirza against one of the defend- 
ants Abida Begam against whom his suit 
was dismissed by the Trial Court. Appeals 
Nos. 5, and 6 are corresponding appeals 
relating to suit No. 259, 
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In the appeals by the two ladies and 
Dwarka Nath the common grounds are (1) 
that the suit was barred by limitation and 

(2) that interest on the money due was 
recoverable only for three years prior to the 
institution of the suit and not for 6 years 
prior to that date as has been held by the 
lower Court. 

There is an additional ground in the 
appeal by the ladies that in Appeal No. 3 
there is a miscalculation which resulted in 
each of the ladies being made to pay 
Re. 111-12-3 in excess of what was due from 
her. 

The plea of limitation cannot, in my 
opinion, be sustained. Section 95 of the 
Transfer of Property Act lays down that 
where one of several mortgagors redeems 
the mortgaged property and obtains posses- 
sion thereof he has a charge on the share 
of each of the other co-mortgagors in the 
property for his proportion of the expense 
properly incurred in so redeeming and ob- 
taining possession. There is no question that 
Munney Mirza did redeem the mortgaged 
property by paying off the decretal amounts 
in both the decrees. The Privy Council 
has finally settled that the provisions of this 
section ai'e not confined to usufructuary 
mortgages where the mortgagee obtains 
possession but the words as to possession 
are to be read as applying to cases where 
it is possible from the nature of the mort- 
gage to obtain possession [Yakub Ali Khan 
V. Kishan Lai (1)]. It is interesting to note 
that the section was so interpreted first of 
all by a Single Judge of this Court in 1901 
[Ghulam Maula Khan v. Banno Khanam (2).] 
Subsequently in 1903 this view was adopted 
by a Bench of the Allahabad High C-ourt 
in Bhagwan Das v. liar Dei (3). The judg- 
ment of their Ijordships of the Privy 
Council was delivered in 1905. In Ibn 
Hasan v. Brijbhukan Saran (4) Mr. Justice 
Banerji pointed out that even apart from 
the provisions of s. 95 such a payment by 
one of the judgment-debtors raises a charge 
on the property. [/6ri Hasan v. Brijbhukan 
Saran (4).J There can thus be no doubt as 
to the creation of a charge. 

The next question is whether the charge 
is created .from the date of payment or 
whether the judgment-debtor who makes 

(1) 28 A. 743; A. W. N. fl906) 216. 

(2) 4 0. C 273 

(3) 26 A. 227; A. W. N. (1904) 3. 

(4) 26 A, 407 at p. 443; A. W. N. (1904) 740; 1 A. L. 
J. 148. 


the paymant is subrogated to the rights of 
the decree-holder and his period of limita- 
tion runs from the dateof the decree-holder’s 
mortgage. A Bench of the Calcutta High 
Court has held in favour of the view of 
subrogation w'hich appears to be supported 
by observations in Ghose’s Law of Mortgage 
[RajKamini Debi v. MukandaLalBandapad- 
hya (5).] The learned commentator deals 
with the subject at page 397 of the Law of 
Mortgage Vol. 1, 5th Edition. He details the 
remedies open to the person acquiring the 
charge and says : — “He may sue simply for 
reimbursement, if the defendant is per- 
sonally liable, within the period prescribed 
for such suits by the Statute of Limitation ” 
(that is, 3 years under Art. 99 of the 
Limitation Act). “He may also sue to 
enforce the right of the mortgagee to follow 
the mortgaged property but in such case 
he would occupy the same position as the 
mortgagee, supposing he had not bsen 
redeemed, and was the plaintiff in the 
suit. The period of limitation will not be 
either longer or shorter.’’ 

If this view is adopted the appeal will 
succeed because the charge in favour of 
the original decree-holders Babban Lai and 
Mohammad Asghar arose in 1910, 

I am, however, of opinion that the view 
expressed by the learned commentator is 
not supported by the authority of Indian 
cases except the cases in the Calcutta 
Weekly Notes already referred to. A Bench 
of this Court held in Makhdum Khan v. 
Jadv (6) that the period of limitation runs 
from the date when the redeeming co-mort- 
gagor sets up his adverse title. Here the 
case was not similar to the one before us 
because the suit was one for redemption 
and not for sale. The argument however 
would apply, first as a redeeming co-mort- 
gagor must redeem within 12 years of the 
payment by one of the mortgagors, the 
mortgagor who paid can enforce his charge 
within that time. In the case of Bhagwan 
Das V. Har Dei (3) of the Allahabad High 
Court already referred to it w'as held that 
the suit was governed as to limitation by 
Art. 132 of the Limitation Act. The same 
was the view of Mr. Justice Banerji in the 
case of Ibn Hasan v, Brijbhukan Saran (4). 
In the nature of things there will be no merit 
in acquiring a charge if the limitation is to 
run from the date of the mortgage which is 

(5) 57 Ind. Oae. 868; 25 C. W. N. 283. 

(6) 9 0. 0. 91. 
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paid off because in most cases the suit on 
the prior mortgage will be filed about the 
time when the period of limitation is to 
end. In such cases the judgment-debtor 
who saves the property by paying off the 
entire decretal amount will have no secu- 
rity and will be relegated to a right of a 
personal decree only. I hold that the period 
of limitation started to run from the date of 
the payment of the two decrees by Munney 
Mirza in 1913 and that, therefore, the pre- 
sent suits instituted in 1922 are within 
time. 

As to question of interest the argument 
on behalf of the respondent was that there 
was no Article which provided for it and 
that, therefore, Art. 120 will apply. The 
argument on behalf of the appellants was 
that Art. 115 applied and that interest by 
way of damages could be recovered only for 
three years and no more. Article 115 pro- 
vides limitation for compensation for the 
breach of any contract expressed or implied 
not in writing, registered and not heiein 
specially provided for. I am of opinion 
that the language of this Article will meet 
the present case. Here compensation is 
claimed for breach of an implied contract 
that the co-mortgagor would be recouped 
for the money paid by him on behalf of the 
other mortgagors. It is, therefore, not 
necessary to seek the aid of Art. 120. I 
hold that interest was recoverable for three 
years only. 

The contention as to miscalculation by 
the lower Court is correct. In one case the 
value of the property held by the two 
ladies is assessed at Rs. 97,000 for the pur- 
poses of contribution and in another suit 
at half that amount. The plaintiff ought 
to have noticed this conflict in the original 
decrees obtained by Babban Lai and Mo- 
hammad Asghar and arrived at a common 
basis for valuing the property. It will be 
bringing a Court of law into ridicule to 
value the same property for the same year 
at one figure in one suit and at double that 
figure in another suit instituted at thesame 
time. The appellant ladies are entitled to 
reduction as claimed. 

I next confte to the appeals filed by 
Munney Mirza against Musammat Abida 
Begam, Appeals Nos. 7 and 6. The lower 
Court held that Musammat Abida Begam 
was bona fide purchaser for value without 
noticfe of the charge of Munney Mirza. It, 
therefore, dismissed Munney Mirza’s suit 
against her. It was argued as a general prin<* 

36 


ciple that the charge can be enforced even 
against bona fide purchasers without notice. 
Such is not the view adopted by this Court. 
There is a ruling of a Single Judge of this 
Court to the contrarj^ effect. The learned 
Judicial Commissioner, now Mr. Justice 
Lindsay held in Parbhu Dayal v. Babban 
Lai (C that such a charge could not be 
enforced as against the auction-purchaser 
who is a bona fide purchaser for value with- 
out notice. Rulings were quoted in con- 
flict with this opinion: they are of the 
Allahabad High Court. One of them Maina 
V. Bachchi (8) was referred to by the learned 
Judicial Commissioner in Parbhu Dayal v. 
Babban Lai (7) and dissented from. There is 
a subsequent ruling of a Bench of the Allah- 
abad High Court Mahadeo Prasad v. Anandi 
Lal(d), In that judgment some cases of 
the Calcutta High Court in agreement with 
the ruling of this Court are quoted. There 
is thus conflict of authority between the 
Allahabad and Calcutta High Courts and I 
see no reason to refer the naatter to a 
Bench of two Judges when a judgment 
exists for the guidance of this Court de- 
livered by a Judge of acknowledged merit. 
The next question is whether the lady re- 
spondent Musammat Abida Begam had 
notice of the charge of Munney Mirza. 
There is some evidence to show that her 
husband was aware of the charge under 
which Babban Lai and Mohammad Asghar 
sued for the recovery of arrears of guzara 
money. First of all, the knowledge of the 
husband cannot, specially in India, be 
treated as tantamount to knowledge of the 
wufe, a pardanashin lady ; secondly, know- 
ledge of the charge under the Will of 
Darogha Wajid Ali tails short of the know- 
ledge which must be imputed to the lady 
before it can be decided that she had notice 
of the plaintiff’s charge. There is nothing 
to indicate her knowledge of Munney Mirza 
having paid the decrees of Babban Lai and 
Mohamufud Asghar. I hold that she was a 
bona fide purchaser for value without 
notice. 

In the result I dismiss Appeals Nos. 6 
and 7 with costs. Appeal No. 3 is decreed 
to the extent of Rs. 223-8-6 with interest 
calculated by the lower Court on this 
amount for six years. It is further decreed 

(7) 23lnd. Cas. 867. I O. h J. 43 

(8) 28 A C55; 3 A. L. J. 551; A. W. N. (1906) 165. 

(9) 92 Ind, Oas. 348; 22 A. L. J. 887; L. R. 5 A. 749 
Oiv.l (1925) A, I. R. (A.) 60; 47 A. 90. 
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Tor half of the balance of interest because 
1 hav^e held that interest is permitted for 
three years only and not for six years. The 
rest of the appeal is dismissed. Parties 
shall receive and pay costs according to 
their success and failure. As to Appeals 
Ko 3. 2, 4 and 5 they are decreed with 
respect to half the interest made payable by 
the lower Court by Kamar Jahan Begam 
and Roshan Jahan Begam and Dwarka 
Nath (in Suit No. 258 with respect to the 
two ladies and in Suits Nos. 258 and 259 
with respect to Dwarka Nath). The rest of 
these appeals are dismissed. Parties shall 
receive and pay costs according to their 
success and failure. 

z. K. Order accordingly. 


gllND JUDICIAL COMMIS- 
SIONBIR’S COURT. 

Oeiqinal Civil Spit No. 290 ok 1925. 

September 29, 1925. 

Present : — Mr. Rupchand Bilaram, A, J. C, 

TAHILRAM TARACH AND -Plaintiff 
versus 

VASSUMAL DEUMAL and another — 
Defendants. 

Dmi Procedure Code {Act V of 1008), « S6, 0. XII, 
K 6 •‘Admission^ judgment on — Proceduie —Decree^ 
'whether must he drawn up. 

In order to enable a plaintiff to apply for jud|r- 
tnent under the provisions of 0 XII, r. 6, C. F. C , 
it is not necessary that he should relinquish that 
part of the claim or relief which is not admitted by 
the defendant He is entitled to judgment to the extent 
of the admission made by the defendant [p 563, col. 
1 .] 

Prtmsukdas Assaram v Udairam Gungabux, 44 Ind. 
Oas. 233,45 0 138; 22 C W. N 204; 28 C L J 498, 
and Ellis v. Allen, (19U) 1 Ch 804 at p. 908, 83 L. J. 
Oh. 590; no L T 479, referred to. 

United Telephone Co v. Donohoe, (1886^ 31 Ch. D. 
399; 55 L. J. Oh. 480; 54 L. T. 34, 34 W. R 326, dis- 
tinguished. 

On a judgment being passed under O. XII* r 6, 
0. F. 0., it is not necessary to have a decree drawn 
up. The plaintiff can in such a case enforce payment 
in execution proceedings under s. 36, 0. P. C. [ibid.i 

Application under 0. XII, r. 6, 0. P. C. 

Mr. Isardas Udharam, for the Plaintiff. 

Mr, ToiTacha7id Khimandas, for the De- 
fendants. 

JUDGMENT.— The plaintiff has ap- 
plied under 0. XII, r. 6, C. P. 0., for judg- 
ment against defendant No. 1 for Es. 1,131-12 
on the admission made by him in his plead- 
ing. 

The plaintiff’s §uit is one for recovery of 
Rs. 1,090-15-0 and interest due thei eon being 


the sum said to have been found due on a 
Beltlement of accounts of a dissolved 
partnership and shown in the potamd which 
was copied out in the partnership cash book 
and said to have been signed by the parties. 
According to the plaintiff's case the cash book 
is in the possession of the defendants and 
that both the defendants who w^ere partners 
in the business are liable tohim for payment 
of the amount found due. The defence of de^ 
fendant No. 2 is that there was a settlement 
of partnership accounts by W’hich it was 
agreed that whatever sum be found due to 
the plaintiff w^as to be paid to him by defend- 
ant No. 1. The defence of defendant No. 1 
on the other hand is that a potamd was 
drawn and copied out in the cash book but 
it was neither agreed to nor signed by the 
parties, that he is not aw^are if that potamd 
showed this amount to be due that the cash 
book is not with him and that if the accounts 
are to be taken the sum due to the plaintiff 
would be Es. 1,131-12-0 which he is ready 
and willing to pay. From this defence it 
appears that he has undertaken the liabili** 
ty to the plaintiff for the amount which may 
be found due or at any rate to pay the 
amount which he admits to be due. The 
admission of liability to the extent of 
Rs. 1,1.31-12*0 is as clear as it could possibly 
be. It is, how^ever contended by the learned 
Pleader for defendant No. 1 that the plaint- 
iff cannot claim judgment for the amount 
admitted to be due unless he gives up the 
balance of his Claim and reliance has been 
placed on the decision in United Telephone 
Coe V. Donohoe (i). In this case w^hich related 
to an infringement of a patent the defend- 
ant admitted ten instances of the infring- 
ment complained of but denied that he had 
committed others. Thereupon the plaint- 
iffs moved for judgment upon the admissions 
in the pleadings and the Court of first 
instance granted the injunction sought 
against the infringement by the defendant 
of the plaintiff patent but refused an in- 
quiry as to damages. The Court of Appeal 
held that the plaintiffs were entitled to 
damages but limited it to the ten instances 
of infringement admitted on the ground 
that the judgment having been obtained 
upon a motion for judgment upon the 
pleadings, the plaintiffs were bound to 
take the negative ^s well as the aflSrmative 
allegations therein. As pointed out by 
Sanderson, 0. J., in Premsukdas Assaram 

(1) (1886) 31 Oh. D. 309; 55 h. J. Ch. 480; 54 L. T 
34; 34 W. K. 3?6. ^ ' 
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V. Udairam Gungabux (2) the quest i«>n 
whether the Judge who in the first instance 
heard the application would have had juris- 
diction to give judgment on the admission 
and to allow the plaintiffs to proceed to prove 
the rest of their claim as to the other alleg- 
ed infringement if such an application had 
been made was not before the Court and 
that, therefore, the case of the United Tele- 
phone Co. V. Donhoe (1) is no authority for 
the proposition that the plaintiff can move 
for judgment only on his relinquishing the 
rest of his claim or relief. 

The very object of this rule is to enable a 
party to obtain speedy judgment at least to 
the extent of the relief which according to the 
admissions of the defendant the plaintiff is in- 
dubitably entitled and the rule has been made 
wide enough to afford relief not only in cases 
of admissions made in the pleadings but also 
of admissions made de hors the pleadings. 
The expression “or otherwise” used in this 
ruledoesnot mean “orotherwise under 0 XU”, 
vide the observations of Sargeant, J., in 
Ellis V. Allen (3) on the interpretation of 
the corresponding English Rule, O. XXXII, 
r. 6. Rules of the Supreme Court. To 
limit the rule to cases where the plaint- 
iff accepts the admission of the defend- 
ant as a whole either in respect of the 
claim as a whole or any distinct and separate 
part of the claim where such admission is 
made in respect of such distinct part would 
be to deprive the rule of its utility and to 
enable a dishonest defendant to dictate 
terms to the plaintiff. 

On the merits, I have no hesitation in 
holding that this is a fit case in which I 
should in the exercise of the discretion 
vested in me by this rule pass judgment for 
Rs. 1,131-12-0 against the defendant No. 1 
on the admission made by him and reserve 
liberty to the plaintiff to proceed with the 
rest of his claim against both or either of 
the defendants and I order accordingly. I 
allow the plaintiff costs of one hearing. It 
is not necessary to have a decree drawn up 
on this judgment as I consider that it is 
open to the plaintiff to enforce payment of 
the amount hereby awarded as an order in 
execution proceedings by virtue of s. 36, 0. 
P. 0. 


p B. A. [Order accordingly. 

(2) 44 Ind. Cds. 233, 45 0. 138^ 22 0. W. N. 204, 28 
O.L.J.498. 



CALCUTTA HXGH COURT. 

Application in Original Civil 8(TiT 
No 552 OP 1217. 

November 25, 1924. 

Present : — Sir Sanderson, Kt., Chief Justice, 
and Mr. Justice Buckland 
aOBIND LAL DUTT— Applicant 
versus 

OFFICIAL ASSIGNEE of CALCUTTA 
— Respondent. 

Limitation Act (IX of 1908), ss 5, 12— Calcutta 
High Court Rules, Ch XVI, r 27 — Appeal filed beyond 
time — Extension of time — Delay in getting decree 
drawn up^Application for office copy of decree, effect 
of 

Before an appeal can. be filed, the decree or order 
must be drawn up and the would-be applicant must 
obtain a copy of the dcciee or order, which it is his 
duty to file with the memorandum of appeal [p. 566, 
col 2] 

By reason of r 27, Chap XVI of the Calcutta High 
Court Rules, if the imrty in whose favour a decree 
has been made does not apply to have the decree 
diawn up within four days from the date of the decree 
any party to the suit may apply to have the decree 
drawn up [p 5G4, col 2] 

It is not sufificumt for a person desiring to appeal 
to put m a requisition for an office copy without 
taking any steps to have the decree drawn up This 
does not afford ground for extension of time under 
8 5, Limitation Act, in the case of an aiipeal filed 
beyond time on account of delay m obtaining copy of 
the decree [p 565, col 1 ] 

Time which need not have elapsed, if the appellant 
had taken reasonable and proper steps to obtain a 
copy of the decree or order, could not be regarded as 
‘requisite* time within sub-s, (2) of a. 12 of the Limita- 
tion Act [p 565, col 2 1 

Kamrudain Hyder v. M X. Mitter^ 89 Ind. Cas. 277; 
62 0 342, (1925) A. I R. (C) 735, followed. 

Application against an order of the 
Registrar, High Court, refusing to admit 
memorandum of appeal in Original Civil 
Suit No. 559 of 1917, decided by Mr. Justice 
Pearson, on the 6th June 1924. 

Messrs. B. K. Ghose and A. N’. Bose, for 
the Appellant. 

Mr. M. N, Kanjtlal, for the Respondent, 

JUDGMENT. 

Sandepson, O. J.— This is an applica- 
tion on behalf of Gobind Lal Dutt, who 
was the defendant in the suit, that the 
memorandum of appeal against the judg- 
ment and decree in the suit, dated the 6th 
of June 1924, which was presented on 
behalf of Qovind Lai Dutt on the lath of 
November l924 and which was not ac- 
cepted by the Registrar, should be admitt- 
ed. 

The material dates are as follows : The 
decree was made on the 6 th of June 1924, 
as I have already mentioned, in favour of 
the Official Assignee against the present 
Applicant, 
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On the 11th of June a requisition for 
an office copy of the decree was made by 
the attorney of the applicant Gobind Lai 
Dutt. 

Nothing: further was done until the 7th of 
August 1924 when a requisition for drawing 
the decree was made on behalf of the 
plaintiff. 

This decree was drawn up, finally settled, 
and signed on the 16th of November 1924. 
'J'he stamps necessary for the office copy 
were furnished on the 12th of November 
and the memorandum of appeal was pre- 
sented on the 18th of November : on the 
19th it was rejected by the Officiating 
Deputy Registrar on the following ground: — 
“As the requisition for drawing up the 
decree was not given within twenty days 
from the date of the decree, this memoran- 
dum cannot be accepted." 

The learned Counsel who appeared for 
the applicant stated that he was bound to 
admit that the memorandum was not pre- 
sented within the time specified by the 
Limitation Act and that it was necessary 
for the applicant to obtain extensioa of 
time. 

The ground upon which he based his 
application for extension of time was that 
‘‘ before the 11th of June 1924 one Suren- 
dra Narain Bhaduri, who is a cleik in the 
service of the applicant’s attorney, was 
informed by one Benoy Krishna Mukerji — 
the Court clerk of Messrs. Fox and Mandal, 
who were the attorneys for the plaintiff — 
that the requisition had been duly given 
for drawing up the said decree by the 
plaintiff’s attorneys and that relying on 
the said information and "as the said re- 
quisition for the office copy was accepted by 
the office, he (Surendra Narain Bhaduri) 
assumed that the requisition for the draw- 
ing up of the said decree had been duly 
given by the said plaintiff’s attorneys and 
that be did not make any further enquiry 
as to whether such requisition had been 
actually given.” 

An affidavit has been filed on behalf of 
the plaintiff, sworn by Benoy Krishna 
Mukerji, the clerk in the employ of Messrs. 
Fox and Mandal, who is referred to in 
he petition verified by Surendra Narain 
Bhaduri ; and, in para. 5, it is stated as 
follows : — 

“ With reference to the allegations made 
in para. 5 of the affidavit 1 emphatically 
deny that before the 11th June 1924 or on 
any other day 1 informed the said Surendra 
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Narain Bhaduri or any other person of the 
office of Mr. J. K. Dutt that requisition 
had been duly given for drawing up of 
the said decree by us. I say that the 
statement is an absolutely unfounded one 
and hns been made to cover up laches. 1 
further say that the said Surendra Narain 
Bhaduri did not even know my name and 
on or about the 18th of November. 1924, he 
asked me what my name was. This I now 
think was then done with a view to put 
in my name in the affidavit as his alleged 
informant." 

There is, therefore, a direct conflict ot 
testimony as to whether the information, 
upon which the applicant relies, was given 
by Benoy Krishna Mukerji to burendra 

Narain Bhaduri. ^ i i* 

In my judgment it is impossible for us 
upon the materials which are now before 
this Court to hold that that informatmn 
was in fact given. The result is that this 
application must be decided upon the basis 
that the allegation as to the information 
referred to in Surendra Narain Bhaduri s 
petition is excluded from consideration 
The question then arises whether there 
are any other circumstances connected with 
this application which would justify this 
Court in holding that the applicai^ has 
satisfied the Court that he had sufficient 
cause for not preferring the appeal within 
the prescribed period as provided by s. 5 ot 
the Limitation Act. 

Now it is well-known that by reason of 
r. 27, ’ Chap. XVI of the High Court 
Rules’ if the pally in whose favour a decree 
has been made does not apply to have the 
deciee drawn up within four days ffom 
the (late of the deciee, any party to the 
suit may apply to have the decree drawii 
up within one month thereafter. 

In my judgment, the applicant or hi4 
attorney ought to have taken proper steps 
to ascertain whether an application had 
been made by the plaintiff to have tho 
decree drawn up. 

In this connection 1 desire to draw atten- 
tion to the decision of this Court in Kamr- 
uddin Hyder v. M. N. Mitter (1) which was 
given on the 13th August 1924. 

In that case reference wm made to the 
judgment of the Judicial Committee 
of the Privy Council in Pramatha Nath 

(1)89 Ind. Cas. 277; 52 C. 342; (1925) A. I. R (0.) 
735. 
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Roy V. Lee f2), in which the following 
passage occurs: — “In their Lordships’ 
opinion, no period can be regarded as 
requisite under the Act, which need not 
have elapsed if the appellant had taken 
reasonable and proper steps to obtain a copy 
of the decree or order.” 

In this case, as I haye already said, it 
is admitted that neither the applicant nor 
his attorneys made any application to the 
Registrar’s office to ascertain whether the 
plaintiff had in fact sent in a requisition 
to have the decree drawn up. 

The applicant’s attorney made a requisi- 
tion to the Court’s office on the 11th June 
(five days after the decree was made) for 
the purpose of obtaining an office copy of 
the decree. Neither the attorney nor his 
clerk made any enquiry at the Court’s 
office as to whether a requisition for draw- 
ing the decree had been made by the 
plaintiff. If such an enquiry had been 
made, it would have been ascertained that 
no requisition for drawing the decree had 
been made by the plaintiff . such informa- 
tion having been obtained, if the appli- 
cant intended to appeal, it would have 
been his duty to make a requisition for the 
decree to be drawn up. In my judgment, 
time elapsed, which need not have elapsed 
if the applicant had taken reasonable and 
proper steps to get the order drawn up and 
to obtain an office copy 

If we were to hold that it was sufficient 
for the present applicant, desiring to ap- 
peal, to put in a requisition for an office 
copy without taking any steps whatever to 
have the decree drawn up m the event of 
the plaintiff not so doing, it seems to me 
that the provisions of the Limitation Act 
might be avoided. 

I am, therefore, not satisfied that the 
applicant had sufficient cause for not pre- 
feifring the appeal within the prescribed 
time. 

For these reasons the application must 
be dismissed with costs. 

Bucklandf J«~-I agree, and as this 
matter is being decided with reference to 
a point upon which, so far as I am at present 
aware, there has hitherto been no decision 
I desire to add a few words as to the 
principle involved. 

(2) Ind Cas 900. 31 M L. T 193, (1922) AIR 
(P. 0 ) 352, 4 U. P. L. H (P C ) 103, 43 M L J. 765, 
21 A. L J IIH. 37 C L J 86, 18 L W 56. a923) M. 
W, N 523, 49 I A 307, 49 0 999, 27 C. W. N. 156 

(P. 0.). 
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Before an appeal can be filed, the decree 
or order must be drawn up and the would- 
be applicant must obtain a copy of the 
decree or order, which it is his duty to file 
with the memorandum of appeal. As stated, 
it is open to the party in whose favour the 
decree or order has been made^ to furnish 
a requisition in writing for the order or 
decree to be drawn up. If he does not do 
so within four days from the date of the 
decree or order the other party may do so 
within one month thereafter. Consequently 
under the rules of this Court, it is open to 
a would-be appellant to have the decree 
or Order drawn up. 

It has been decided in the case of 
Pramatha Nath Roy v. Lee (2) by the Judi- 
cial Committee of the Privy Council affirm- 
ing the judgment of the learned Chief 
Justice and Mr Justice Chitty that “ time 
which need not have elapsed if the appel- 
lant had taken reasonable and proper steps 
to obtain a copy of the decree or order 
could not be regarded as ‘ requisite ’ time 
within sub s. (2) of s. 12 of the Indian 
Limitation Act (IX ef 1908).” Consequent- 
ly it IS now not open to question that a 
party who desires to prefer an appeal 
against a decree or order must apply fora 
copy of such decree or order within twenty 
days — the period of limitation for preferring 
an appeal. The point is whether or not, even 
though he may have applied for such copy 
within time, he may be excused if he has 
not within the prescribed period filed a 
requisition for the decree or order to be 
drawn up. In my opinion, the principle 
applies equally to the filing of the requisi- 
tion to draw up the decree or order. 

The case to which I have referred relates 
to the copy of the order but it was held 
there by the learned Chief Justice that if 
the defendant desired to appeal from the 
order he should have applied to have the 
order drawn up and for a copy of the 
order in accordance with the rules of this 
Court. 

The principle, it appears to me, is incon- 
testably equally applicable to the prepara- 
tion of the decree or order. There cannot 
be one principle applicable to the decree 
or order and another applicable to the copy 
for which the would-be appellant has to 
apply It would be illogical and inconsistent 
to insist on his applying within twenty days 
for a copy of a document which it is within 
his power to have prepared and then to 
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excuse him on the ground that he is not 
equally bound within that time to take steps 
for the preparation of the original. - 
N. H. Application dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1163 op 1922. 
April 6, 1925. 

Present: — Mr. J ustioe Phillips. 

K. V. 8UBRAMANIA IYER and oiubrs- 
Plaintiff’s Legal Reprbsantatives — 
Appbllanta 
versus 

SHUNMUGAM OHETTIAR and others— 
Defendants Nos 2 to 7 and Legal 
Representative of the Ist Defendant- 
Respondents. 

Limitation Act (IX of 1008 as amended by Act 
XXVI of 1920), Seh I, Ai't 177 --Limitation, peHod 
o/— "Ditto, " meaning of — Evidence Act (I of 1872), 

9 78— Proof of Act -Publication in Gazette of India 
—Publication by Superintendent of Government Print- 
ing-Preference. 

The period of limitation under Art 177 of Limita- 
tion Act IX of 1908 remained at six months even 
after the amending Act XXVI of 1920. [p 567, col 2 ] 
The word “Ditto" opposite to Art 177 in the 
Limitation Act of 1908 was equivalent to the words 
“six months" and when the word "Ditto" was allowed 
to stand without alteration after the amendment of 
1920, the jneaning of the word could not be held to 
have been changed, [p 567, col, 1 1 

Gobtnd Das v. Hup Kishore, 77 Ind. Cas 409, 4 L. 
367; 6 L. L. J. 25, <1924; A. I K. (L ) 65, followed. 

Alice Georgina Skinner y, Mukarram Ah Khan, 92 
Ind. Cas. 330, (1925) A. 1. R (A ) 77, L R. 5 A 607 
Civ. and Ilusenuddin Kurddin v. Dulakshidas Kesav- 
lal, 77 Ind. Cas. 474, (1923) A I R. (B ; 299, not fol- 
lowed. 

Under s. 78 of the Evidence Act the publication in 
the Gazette of India is the proper method of proving 
an Act and if there is a conflict between such a 
publication and a publication by the Superintendent, 
Government Printing, Calcutta, preference must be 
given to that in the Gazette of India, [p. 566, col 2, 
p. 567, col 1 ] 

Second appeal against a decree of the 
District Court, West Tanjore, in A. S. 
No. 238 of 1920, preferred against that of 
the Oouit of the Temporary Subordinate 
Judge, Tanjore, in O. 8. No. 52 of 1919. 

Messrs. T. M. Krishnaswami lyer and A, 
V. Viswanatha Sastry, for the Appellant. 

Messrs. V. C. Seshachariar, K. Bashyam 
Iyengar, M. S. Venkatarama Iyer and P.S. 
Narayanaswami Iyer, for the Respondents. 

JUDGMENT. — In this case the Ist 
respondent in A. S. No. 238 of 1920 on 
the file of the District C!ourt of Tanjore 
died daring the pendency of the proceed- 
ings. An application was put iu within 
three months for bringing oa record his 
legal representative, but that application 
appears to have been dismissed on the 


ground that hatta was not paid, and it now 
appears that the non-payment was entirely 
due to the negligence of the appellant’s 
Vakil’s clerk. A subsequent application 
was put in three and a half months after 
the 1st respondent died, asking for the 
restoration of the first petition and also for 
bringing on record a certain lady as the 
Ist respondent’s legal representative. That 
petition was dismissed on the assumption 
that in so far as it prayed for the addition 
of the legal representative it was out of 
time and also on the ground that there was 
no sufficient reason for restoring the origi- 
nal petition. 

The main question that is now raised in 
second appeal is whether the Judge was 
right in considering that the second appli- 
cation was out of time, namely, whether 
the period prescribed for such an applica- 
tion is six months, or only 90 days. The 
application is one under Art. 177 of the 
Schedule to the Limitation Act, and in the 
Limitation Act of 1908, the period prescrib- 
ed is six months. In 1920 an amending 
Act was passed, and the question is whether 
that amending Act reduced the period of 
six months to 90 days, or left it at six 
months. The Allahabad and Lahore High 
Courts are both of opinion, that the peiiod 
remains at six months notwithstanding this 
amending Act, whereas the Calcutta and 
Bombay High Courts are of the contrary 
opinion. In the case reported in Gobind 
Vas V Hup Kishore (1) the matter has been 
very carefully discussed and it was found 
that if the words of the amending Act, 
XXVI of 1920, were applied to the Act of 
1908 as originally published in the Gazette 
oi India, the period of limitation under 
Art. l77 would remain at six months. It 
appears that the other copies of the Act 
printed by the Superintendent of Govern- 
ment Printing, Calcutta, are paged differ- 
ently, and in them against Art. 177 the 
word “Ditto ’’ appears. The result of the 
amendment of Art. 176 which reduces the 
period of limitation to 90 days would have 
the effect of making Art. 177 read as having 
reduced the period similarly, namely, to 90 
days. The amending Act, therefore, has 
a different effect if applied to the Original 
Gazette of India publication or if applied 
to subsequent publications of Act .IX of 
1908. Under 8. 78 of the Evidence Act, there 
can be no doubt that the publication in the 

(1) 77 Ind. Oas. 409; 4 L. 367; 6 L. b. J.25; (1924) 
A. I. B. (L.) 65. 
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GkieeUe of India is the proper method of 
proviag the Act and if there is a conflict 
between the two publications, preference 
will certainly be given to that in the 
Gazette of India. The later publications 
donot purport to be published by the author- 
ity of the Government of India, but are 
printed by the Superintendent, Government 
Printing, India 

There is also another argument used by 
the Allahabad High Court in Alice Geor- 
gina Skinner v. Mukarram Ah Khan (2), 
and tha,t is that Act XXVI of 1920 makes 
no speciflc reference to Art. 177 and con- 
sequently it can only be deemed to amend 
^ihat Article by implication, namely, by 
altering the period under Art. 176 and re- 
taining the word “Ditto ” against Art. 177. 
This view has not been adopted both by 
Calcutta and Bombay High Courts on the 
ground that it was the intention of the 
Legislature to amend Art. 177. Nothing 
appears to that effect in the preamble of the 
amending Act and there is no reference to 
Art. 177 in the body of the Act. The word 
“ Ditto'’ opposite to Art. 177 in the Act of 
1938 was equivalent to the words ‘‘six 
months” and when that word “ Ditto” is 
allowed to stand without alteration after 
the amendment of 1920, it is difficult to 
understand why its meaning should have 
been changed. Consequently, even if the 
word Ditto ” were to remain as in the 
subsequently published copies of the Act, 
its original meaning would not be changed 
unless the Legislature had declared its 
intention to alter it. On all these grounds 
I respectfully agree with the decisions of 
the Lahore and Allahabad High Courts. The 
Bombay case in Husenuddin Nurddin v. 
Dulcxkshidds Kcshavldl (3), contains only a 
very brief judgment based on the fact that 
the amending Act is applicable to the pub- 
lished Acts and not to the Act as printed 
in the Gdzette of Indid and does not meet 
the arguments inentioned above. The Cal- 
cutta decision is that of a Single Judge 
who by the reason of the view, he takes 
is so constrained to reject altogether the Act 
as published originally in the Gazette of 
India as being “not an accurate and true 
version of the Act which the Legislature 
enacted." When the Evidence Act dis- 
tinctly lays down that this is the method 
of proving an Act of the Legislature, I 

A A. I. R. (A ) 77; L. R. 5 

A. 007 Oiv. 

(3) 77 lud. Oaa. 474; (1923) A, I, R, (B.) 299, 
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ragret that I cannot agree, with the view of 
the learned Judge that an Act so proved 
is not an accurate and true version. He 
goes further to hold that the Act can be 
proved by a means which is not contem- 
plated in the Evidence Act and that such 
a proof is preferable to the proof laid down 
by the Statute. With all respect, I cannot 
agree in this view. I, therefore, follow the 
decision of the Lahore and Allahabad High 
Courts, that the period of limitation under 
Art. 177 remained at six months even after 
the amending Act, Act XXVI of 1920. That 
being so, the learned District Judge was 
wrong in treating the second petition 
of the appellant as being out of time. The 
prayer for the restoration of the first peti- 
tion was unnecessary The main prayer 
was to bring on record a legal representa- 
tive and the application being within time, 
the prayer ought to have been granted. 

1 must, therefore, set aside the decree of 
the lower Appellate Court and remand the 
suit to that Court for the hearing of the 
appeal after bringing on record the let re- 
spondent’s legal representative. Costs will 
' abide the result. 

Court-fee on the second appeal will be 
refunded. 

V. N. V. Suit remanded. 

N. H. 


ALLAHABAD HIGH COURT. 

Civil Revisio.v No. 105 op 1925, 
November 26, 1925. 

Present — Mr Justice Mukerji. 

RAM 8ARAN DAS— Applicant 

versus 

GIRDHARl LAL and others— 
Opposite Parties 

Civil Proetdurt Code (Act V of 1908), a 115, 0. XXI, 
r 90 -—Limitation Act {IX of‘ 1908), Seh J, Art, 166— 
Execution of decree — Sale, application to set aside— 
Particulars, additional, supplied after expiry of limi- 
tatxon—Appellate Court, refusal of, to consider particu- 
I ars — Revision 

Within thirty days from the date of an aucfcion-aale, 
the judgment-debtor applied to set aside the sale on the 
ground of material irregularity in the publication and 
conduct of the sale which had resulted in the property 
being sold for a very small sum After the expiry of 
thirty days the judgment-debtor made another appli- 
cation pointing out that two heavy encumbrances had 
been shown in the sale proclamation whereas no such 
encumbrances enlisted on the date of the proclamation. 
The First Court found that this was a fact and on that 
ground set aside ths sale On appeal, the lower 
AppalUte Court holding tkat the First Oourt was 
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authorised to look into the matters cmtained in the 
later application inasmuch as that application had 
been made m 01 c thin thirty days after the sale, set 
aside tha ordr^r m i la by the First Court 
Held, (1) that th^ later application merely supplied 
additional particulars of the material irregularity 
alleged in the first application and that the lower 
Appellate Court, therefore, had jurisdiction to consider 
the allegations made in the later application; [p 569, 
col. 1.] 

(2) that tha refusal of the lower Appellate Court to 
consider the later application amounted to material 
irregularity in the exercise of jurisdiction and that the 
order of the lower Appellate Court must, therefore, be 
set aside in revision [^bid ] 

Civil revision from an order of the Third 
Additional Subordinate Judge, Aligarh, 
dated the Slat of January 1925. 

Mr. Hem Chandra Mukerji, for the Appli- 
cant. 

Mr. P. L Banerji, for the Opposite Par- 
ties. 

JUDGMENT. — This is an application 
to revise an order of a Subordinate Judge 
of Aligarh who on appeal set aside an order 
of the Munsif setting aside a sale held in 
execution of a decree. 

it appears that a certain property of the 
judgment-debtor was advertised for sale 
and a sale actually took place on the 17th 
of September 1924. The judgment-debtor, 
who is the petitioner before the Court, on 
14 th October 1924 took exception to the sale 
on the ground that there was material 
irregularity in the publishing and conduct- 
ing of the sale and that the price fetched 
was consequently too small. On the 25th 
of October 1924 the petitioner made an ap- 
plication pointing out that two encum- 
brances to the total amount of Rs. 5,807, 
had been shown in the sale proclam- 
ation, whereas no such encumbrances 
actually existed at the date of the advertise- 
ment. The Munsif found that this was a 
fact and on that ground he set aside the 
sale. 

On appeal the learned Subordinate Judge 
held that the learned Munsif was not au- 
thorised to look into the matters contained 
in the application of the 25th of October 
1924 inasmuch as that application had 
been made more than thirty days after the 
sale. He relied on the ease of Harbans Lai v. 
Kundan Lai (1). 

There can be no doubt that the learned 
SuhbrdiBate Judge has misread the ruling. 
All that was laid down there was that when 
an application is made for setting aside the 
sale on the ground of material irregularity 
A. 140, A. W. N. (1898) 212; 9 Ind. Dec. (n. s) 
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in publishing and conducting a sale and 
consequent substantial loss it is not open 
to the judgment-debtor to rely on some 
other ground for the same purpose. In the 
case quoted the application of the judg- 
ment-debtor to set aside the sale failed on 
the ground of material irregularity. But 
the learned Judges in the Courts below did 
set aside the sale on the ground that there 
had not been effected an attachment prer 
vious to the sale. This Court pointed out 
that this was a new point entirely beyond 
the scope of s. 311 of the old C. P. C. 

In this case the application was based on 
the ground of material irregularity and it 
was only by way of additional particulars 
that it was pointed out that two heavy 
encumbrances which did not exist had been 
notified. 

On the merits, therefore, the applicant has 
a very good case. If the applicant suc- 
ceeds the case will have to go back to the 
Court of first instance because the lower 
Appellate Court has remarked that the 
auction-purchaser had no opportunity of 
meeting the allegation that the encum- 
brances notified did not in fact exist. 

Mr. Peary Lai Banerji on behalf of the 
respondent auction-purchaser has taken up 
the plea that no revision lay and he relies 
on the Pull Bench case of Yad Ram v. 
Sunder Singh (2). That case is clearly dis- 
tinguishable from the case before me. In 
that case the question arose whether a cer- 
tain party had a right to apply to set aside 
the sale. The Judge in the Court below 
followed a ruling of this Court and held 
that the applicant could not make an appli- 
cation for setting aside a sale. The ques- 
tion was whether in so acting the Court 
below acted with material irregularity in 
the exercise of its jurisdiction. It was held 
that it did not. 

In this case, the learned Judge of the 
Appellate Court bad to consider whether 
the allegation made on the 25th of October 
1924 could or could not be taken into con- 
sideration in deciding the application 
made on 14th October 1924. The learned 
Judge while purporting to follow a ruling 
of this Court really misread that ruling 'and 
refused to consider the application of the 
25th of October 1924. If the learned Subordi- 
nate Judge had considered the application 
of the 2tlh of October 1!)24 and had come to 
the conclusion rightly or wrongly that he 

(2) 74 hid Cas 778: 21 A. L J. 313; (1923) A. ’ « 
(A.) 392, 45 A. 425 (F. li.).' 
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should not consider the application because 
the judgment-debtor had no right to apply 
for an amendment of his previous applica- 
tion I should have held that no revision 
lay. But the learned Subordinate Judge 
did not at all consider the application of 
the 25th of October 192-1. He had the 
jurisdiction to consider the matter and he 
refused to consider it. In doing so he 
acted with material irregularity. I hold 
that a revision does lie. 

The result is that I allow the application, 
set aside the order of the Court below and 
also the order of the Court of first instance 
and send back the case to the Court of 
first instance. The application of the ap- 
plicant to set aside the sale will be con- 
sidered after theauction-purchaser, Girdhari 
Lai, has been given an opportunity to 
meet the allegations made in the applica- 
tions dated the 14th of October 1924 and the 
25th of October 1924. The learned Munsif 
would treat the application of the 25th of 
October 1924 as an application to amend 
the previous application of the 14th of 
October 1924 and will decide whether or 
not he would allow the earlier applica- 
tion to be amended by the addition of the 
allegations contained in the petition of the 
25th of October 1924. Costs in this Court 
and in the lower Appellate Court will 
abide the result. 

z. K. Application allowed. 


LAHORE HIGH COURT. 

Civil Revision No. 93 of 1925. 

May 15, 1925 

Present;— Mr, Justice Coldstream. 

BULLI MAL— Plaintiff— P firiTioNER 
versus 

JHABBA AND OTHERS — DEFENDANTS — 
Respondents. 

Ctvtl Procedure Code (Act V of 1908), 0 I, r 10 — 
Suit by one partner to recover debt due to firm — 
Partner*, others, whether necessary parties—Pefusal 
of other partners to join — Procedure 

In a suit by one partner in a firm to recover a 
debt due to the firm, the other partners are necessary 
parties. 

Where in such a suit the other partners refuse to 
join as plaintiffs, the correct prooeduie is to join 
them as defendants. 

Petition for revision of an order of the 
Senior Sub- Judge, Ambala, dated the 10th 
November 1924, affirming that of the Sub- 
Judge, Fourth Class, Jagadhari, dated the 
24th June 1924, 


JHABBA, 3DB 

Mr. Shamair Chand, for the Petitioner. 

Mr. Anant Ram, for the Respondents 

JUDGMENT.— One Bulli Mai brought 
a suit against Jhabba and Niranjan Singh 
to recover Rs. 51-8-0, alleged to have been 
borrowed by the defendants jointly, with 
interest thereon amounting to Rs. 77-4-0 and 
the coats of a notice Re. 0-9-0. Jhabba ad- 
mitted having borrowed Rs. 50 from the 
Pirmof Bulli Mal-Biru Mai, but pleaded that 
the debt had been discharged by payment to 
Biru Mai. Niranjan Singh pleaded that he 
borrowed only Rs. 25 along with Jhabba and 
that he had re-paid this sum to Jhabba. 

On the pleadings the Subordinate Judge 
framed a preliminary issue- ^Ts there a firm 
known as Biru Mai- Bulli Mai?" The issue 
was decided in the affirmative and the Sub- 
ordinate Judge passed an order to the effect 
that “the plaintiffs should make the neces- 
sary amendment of their (sic) plaint in the 
name of the Firm of Bulli Mal-Biru Mai." 
The plaint was not amended, but Biru Mai 
stated in Court that he was not concerned 
in the transaction The Court proceeded 
with the trial and found that the debt ’had 
been discharged by payment to Biru Mai. 
It dismissed the suit on the ground that 
the suit was bad for misjoinder as Bulli 
Mai could not sue without joining his bro- 
ther Biru Mai, and that the debt had been 
discharged by payment to Biru Mai. 

The Senior Subordinate Judge dismissed 
the appeal holding that Bulli Mai could 
not sue alone, but without going into 
the question whether the debt had actually 
been discharged or not. The plaintiff has 
petitioned this Court for revision and it has 
been argued before me that the suit could 
not properly be dismissed merely on the 
ground that Biru Mai had not been joined 
as a plaintiff, for Biru Mai had signified 
that he was not prepared to sue. 

I think that the procedure of the Trial 
Court was wrong When Biru Mai refused 
to be joined as a plaintiff the correct proce- 
dui-e would have been to join him as a de- 
fendant, for it is clear that, on the finding 
that he was a partner with his brother in 
business, he was a necessary pai'ty to the 
proceedings. There was no refusal on the 
part of the plaintiff to join him either as 
plaintiff or as defendant. 

I accept the petition, set aside the orders 
of the lower Courts and return the case to 
the Trial Court with a direction that Biru 
Mai should be asked whether he is prepare- 
ed to join as a plaintiff. If ho wishes to be 
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jo’med as a plaintiff he should be so joined, 
and if he refuses, he should be joined as a 
4efendant, and the case decided according 
to lew. Costs will follow the event. 
g. K, Petition accepted. 


MADRAS HIGH COURT. 

Ordinary Oriqinal Civil Jurisdiction. 
Oeiqinal Petition No. 170 of 1919. 
July 22, 1925. 

Present;— Mr. Justice Srinivasa Aiyangar. 
TULA8IDASS GO VINDJEE— Plaintiff 


verms 

MADHAVADASS LALAJEE and others 

— RbSPON DENTS. 

In re LIL.A.DHAR SAIT— Petitioner. 

Guardians and Wards Act (VIII of 1890), s il- 
Minor. death of-AppUcation by person claiming as 
heir for delivery of property, maintainabihty o/— 
Dispute as to succession. 

Where a minor m respect of whose property a 
ffuardian had been appointed under the Guardians and 
Wards Act dies and there is a dispute or even the 
likelihood of a dispute relating to the succession to 
his estate the Court has no powers under s 41 of the 
Guardians and Wards Act to determine the succession 
and thereupon make any orders for granting delivery 
of possession of the minor’s property or for rendering 
of accounts by the guardian [p. 570^, col 

A Court acting under the Guardians and Wards 
Act is functus officio when the minor dies. A^y 
disputes or rights with regard to the property of the 
minor should thereafter be litigated in the ordinary 
Tribunals, though m simple caees where no contest can 
arise, the Court may have the power under s 41 of 
the Act to make simple orders for delivery of 
property. Ip. 571, col, 1.1 f .u r> .• 

Mr. K. S. Jayarama Iyer, for the Peti- 


JUDGMENT.— I am clearly of the 
opinion that this application is incompe- 
tent. The minor for whose person and pro- 
perty the guardian had been appointed in 
this matter is now" admitted to be dead and 
the petitioner now before ine claims under 
an assignment from the son of t^e deceased 
second respondent and I am told that the 
second respondent's son had a right so to 
assign a share in the property, because it is 
alleged that on the death of the minor, the 
son of the second respondent became one of 
the reversionary heirs to the estate. When 
the application came on for hearing before 
me l8^t week, I intimated to the learned 
Vakil for the petitioner, Mr. Jayarama Iyer, 
that I had my doubts whether such an 
anplication would be maintained undeir the 
Guardians and Wards Act after the d^th 

of the minor, I have now beon referred to 


the case of Nataraja Pillai v. Suhbaraya 
Pillai (1). la that case, Oldfield and Sada- 
siva Iyer, J J., held that the words “for any 
cause” in cL 3 of s. 41 of the Guardians and 
Wards Act were wide enough to cover the 
case of the death of a minor, though such a 
contingency is not contemplated or provid- 
ed for in the previous portion of that sec- 
tion. With all respect, I am constrained 
to state that I very much doubt the cor- 
rectness of that decision but being a deci- 
sion of a Bench of this Court I cannot 
regard it as anything but binding on me. 
But, for the purpose of this application, it 
i‘8 unnecessary for me finally to hold whe- 
ther or not the view of the law as set out 
in that decision is correct. In that case, 
what the learned Judges said was that the 
section applied and it was within the discre- 
tion of the lower Court to make or to refuse 
to make an order of the kind referred to 
therein. Even though the section might 
apply to cases of the death of a minor, 
still, I am clear in my mind that the sec- 
tion is applicable only to simple cases 
where there can be no doubt whatever 
about the succession to the minor and about 
the items of property which belong to the 
minor or the accounts relating to the 
management of the estate. When, however, 
there is a dispute relating to succession or 
the likelihood even of a dispute as to 
succession, in my judgment, the Court has 
no powers under the Guardians and Wards 
Act to seek to determine the succession to 
a deceased minor and thereupon make any 
orders for granting delivery of possession 
of property. Further the prayers in this 
application are far from being identical 
with the reliefs asked for apparently in the 
application with the order on which the 
learned Judges were dealing in the case iu 
the Madras Weekly Notes. The section 
clearly speaks merely of orders being pass- 
ed for the delivery of any property in the 
possession of the guardian or under his 
control and also for the delivejy of any 
accounts in his possession or control. The 
prayers in this present application are for 
rendering of the accounts. The phrase 
“rendering of the accounts” means an order 
against the guardian for aii account as in a 
suit for an account and cannot possibly 
mean the delivery of account books alone. 
It is also admitted that O. 8 No. 2 of 
1924 on the file of the Additional Sub- 
ordinate Judge of Coimbatore is now pend-^ 
(l) 51 lai. Oas. 529; (1913) M. W. N. 440, 
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ing to determine the succession to .the 
minor's estate. In the face of the admitted 
fact that the succession to the minor’s pro- 
perty is under litigation, or in other words, 
when the question is pending before another 
Court of competent jurisdiction for the 
■purpose of determining the person who 
would be entitled to the property it is 
impossible to accept the contention that 
the Court that appointed the guardian of 
the person and property of the minor would 
have jurisdiction to make such an order 
as is asked for. 

I am also surprised at prayer No. 2 for 
the removal of the guardian from the office 
when, exeoncessu, his powers as guardian 
have ceased under s. 41 of the Guardians 
and Wards Act and that is the very basis 
of the contention before me. 

The third prayer is still more strange, 
that the Court should appoint a fit and 
proper person to be in charge of the estate. 

I certainly think that a Court acting under 
this enactment is really functus officio 
when the minor dies Any disputes or 
rights with regard to the property of the 
minor should be litig ited in the ordinary 
Tribunals of the country. .It may be that 
in simple cases where no contest arises or 
cm arise, the Court having regard to the 
fact that it appointed a particular person 
as guardian and entrusted him with the 
management of the property may make 
simple orders for the purpose of the de- 
livery of the property. But I do not think 
even such a provision can be extended to 
include the determination of doubtful or 
disputed lights to the property of a de- 
ceased minor. 

It is not for me to suggest what course 
the petitioner should adopt. I should have 
thought that the remedy would have been 
obvious to any one who looked at the facts 
and circumstances of the case that the 
petitioner would have Ibeen well-advised 
to have gone to the Coimbatore Court and 
applied for the appointment of a Receiver 
who would have been able either to get 
such reliefs as might be needed or else 
to enforce such rights by proper proceed- 
ings. I must, therefore, dismiss the 
present application. 

V. N.^y. Applic(ttion dismissed. 
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ALLAHABAD HIGH COURT. 

ExECunoK First Civil Appeal No. 90 of 
1925. 

November 30, 1925. 

Present;— Mr. Justice Mukerji 
Babu ATMA RAM— Applicant — Appellant 
versus 

Lala NANAK CHAND and other.>5— 
Opposite Parties— Respondents. 

Execution of decree — Mortgage-decree — Sale held 
Without compliance with condition precedent^ validity 
of — Auction-purchaser ^ position of — Sale set aside — 
Purchase- money, whether can be directed to be re-paid — 
Inherent power o-f Court—Civil Procedure Code (Act 
Vof 1008), ss, lU, 151 

Where an auction-sale takes place m the exercise 
of a jurisdiction vested in a Court, a third party 
purchaser cannot be bound by the result of any 
further litigation relating to the decree Where, 
however, the terms of a decree itself do not justify 
a sale of the property, the sale cannot hold good 
merely because the Court had pecuniary and terri- 
torial jurisdiction over the property, even if the 
auction-purchaser is a bona fide purchaser, in the 
sense that he is a third party purchaser who had no 
notice of the facts of the case [p 572, col 2, p 573, 
col 1 } 

Where a mortgage-decree lays down a condition 
precedent which must be complied with befoie the 
mortgaged property can be sold, and the property is 
sold without such compliance, the sale cannot be 
allowed to stand [p 573, col 1 ] 

Where certain property which has been sold in 
execution of a deciee obtained on a prior mortgage 
18 subsequently sold m execution of a decree obtained 
on a puisne mortgage and the subsequent sale is set 
aside at the instance of the purchaser at the pre- 
vious sale in a proceeding to which the judgment- 
debtor, the decree-holder, the previous purchaser 
and the subsequent purchaser aie all parties, the 
Court has inherent power to direct the decree-holder 
to pay back to the auction-purchaser the amount paid 
by the latter as the puce of the property [ibid\ 

Execution first appeal against a decree 
of the Subordinate Judge, Bulandshahr, 
dated the 24th of November ly24. 

Mr. K. C. Mital, for the Appellant. 

Messrs. P. L. Banerji and Panna Lai, for 
the Respondents. 

JUDGMENT.— This is an appeal by 
an auction- purchaser in the following cir- 
cumstances. 

One Mahbub Ali Shah was the original 
owner of a certain share in the property de- 
scribed as sihams. He mortgaged 
four sihams out of the aforesaid share to 
his wife Sultana Begam as a first mortgagee 
and then he mortgaged the entire 6| 
sihams to the respondent decree-holder 
Peary Lai. Sultana Begam obtained a 
decree for sale and it appears that in her 
suit Peary Lai was not a party. Sultana 
Bagam’s decree was executed and the four 
Fihams ^iiare mortgaged waa sold and wae 
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purchased by the respondents Nanak Chand 
and Musammat Parbati. Peary Lai then 
brought his own suit. The order that was 
passed in the decree that followed was that 
the property mortgaged might be sold, but, 
if Peary Lai wanted to sell the property 
purchased by Nanak Chand and Musammat 
Parbati, he must pay them a sum of 
Rs. 20,000 as a condition precedent to the 
sale. Peary Lai never paid the sum of 
Rs. 20,000, but brought to sale a 2J- 
sihams share, with the allegation that this 
was a property which could be so^d without 
previous payment of any money. Nanak 
Chand and Musammat Parbati objected to 
the sale. They said that the property which 
was going to be sold was really a part of 
the property which they had purchased in 
execution of a decree passed on the prior 
mortgage. 

While this objection of Nanak Chand and 
Musammat Parbati was still undisposed of 
the share advertised for sale was brought to 
sale and was purchased by the appellant 
Atma Ram. The objection was decided in 
due course on the 9th of December 1922 
and it was dismissed. The sale was con- 
firmed on the 12th of December 1922. Nanak 
Chand and Musammat Parbati filed an 
appeal to this Court against the order dated 
the 9th of December 1922. It having trans- 
pired that the property had in the meantime 
been sold. Atma Ram, the auction-purchaser, 
was made a party in appeal. A Division 
Bench of this Court found on appeal that 
the judgment of the Subordinate Judge 
was very unsatisfactory, set it aside and 
remanded the objection to the Court below 
for disposal. The Court below had three 
parties before it, viz, Atma Ram the 
auction-purchaser, Nanak Chand and 
Musammat Parbati, the objectors and the 
decree-holder, Peary Lai. It capie to the 
conclusion that the property sought to be 
sold was really a part of the property which 
had been purchased by Nanak Chand and 
Musammat Parbati and that, therefore, the 
property could not be sold in execution of 
Peary Lai’s decree without the payment 
ordered. It accordingly set aside the sale 
and ordered that the objectors be put in 
possession. As regards the purchase money 
the Court remarked that Atma Ram might 
recover it by a regular suit. 

Atma Ram in his appeal contends that 
he is a bona fide purchaser for value and the 
sale could not be set aside. He further con- 
tends that if the sale be set aside he should 
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be paid back the price deposited by him in 
Court and that he should not be relegated 
for his remedy to a suit. 

On the first question raised the learned 
Counsel for the appellant has cited several 
cases. They are : — 

Rewa Mahton v. Ram Kishen Singh (1), 
Zaiu’Ul-Ahdin Khan v. Muhammad Asghar 
Ali Khan (2), Peary Lai v. Hanif-un-nissa 
Bibi (3), Nazhat ud-Daula Abbas Husain 
Khan v. Dilband Begam (4) and Shivlal 
Bhagwan v. Shambhuprasad Parvatishankar 
(5). 

On the strength of these cases it has been 
argued that a bona fide purchaser at an 
auction-sale was not to be defeated simply 
because, later on, it turned out that the 
decree was not a right one. There can be 
no doubt that these case^ lay doivn that 
where there is an executable decree and the 
Court has the jurisdiction to execute it, a 
sale, made to a third party, who purchases 
without notice, would hold good although 
the decree may be reversed later on in 
appeal or otherwise. The principle is 
clear. Where a sale takes place in the 
exercise of a jurisdiction vested in a Court, 
a third party purphaser cannot be bound 
by the result of any further litigation relat- 
ing to the decree. In my opinion, however, 
the principle laid down in these cases has no 
application to the facts of the present case. 
This was a decree which was not executable 
at all as against Musammat Parbati and 
Nanak Chand. As Mr. Seth has rightly put, 
it is a misnomer to call Nanak Chand and 
A/wsammat Parbati, judgment-deb tors • The 
decree was virtually a combined decree for 
redemption and sale. Nanak Chand and 
Musammat Parbati had stepped into the 
shoes of Musammat Sultana Begam who 
had not been redeemed. There was a bar, 
according to the judgment, to the sale of 
the property purchased by Nanak Chand 
and Musammat Parbati till the mortgage, 
on which they relied as a shield, had been 
paid off. The decree was, therefore, a com- 
bined decree for redemption and sale. It 
is wrong to say that the Court was seised of 
the jurisdiction to execute the decree and 
could sell the property in the exercise of its 

(1) 14 0. 18; 13 I A. 106, 10 Ind, Jur 428; 4 Sar. P. 
0. J 746, 7 Ind. Dec. (n. s ; 13 (P. C.). 

(2) 10 A. 166; 15 I A. 12; 5 Sar. P. 0. J. 129; 6 Ind. 
Dec (n s) 112 (P, C.). 

(3) 34 Ind. Cas. 303, 38 A. 240; 14 A. L. J. 302 

(4) 21 Ind. Oas. 570; 16 O 0. 225 

(5) 29 B. 435; 7 Bom. L. R. 585. 
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jurisdiction. If the decree did not permit 
of the ssde of the propery, the mere fact 
that the Court had pecuniary and territorial 
jurisdiction would not permit it to go con- 
trary to the terms of the decree and sell the 
property. In my opinion, the terms of the 
decree itself did not justify a sale of the 
property and the sale cannot hold good, 
even if the appellant be a bona fide pur- 
chaser, in the sense that he is a third party 
purchaser who had no notice of the facts of 
the case. The result would be that the sale 
must beset aside. 

The second question is whether on the 
sale being set aside the appellant should 
be relegated to a suit for recovery of his 
money or whether the money could be re- 
funded to him under the present proceed- 
ings. It seems to me that, in the circum- 
stances that had happened, the Court below 
was right in making what was virtually an 
order for restitution, viz, in passing an 
order that Nanak Chaiid and Musammat 
Parbati shall be put in possession of their 
property which had been taken away from 
them as a result of sale and subsequent 
delivery of possession to Atma Ram. I 
have held that the Court had not acquired 
jurisdiction to sell the property and the 
sale, therefore, was a void one. The restitu- 
tion must be complete and the decree- 
holder, if he has taken away the money, 
must hand it back to the appellant. If 
the money still be in deposit in Court 
the Court will, of course, hand it over 
to the appellant. I may note that 
O. XXI, r. 91, has no application to the 
facts of the present case. A purchaser who 
may wish to have a sale set aside on the 
ground that the judgment- debtor had no 
saleable interest would have only thirty days 
within which to apply from the sale. In 
this case the auction-purchaser maintained 
that the sale should be upheld and it was 
not till the Court held that the sale was 
void that his right to refund of the pur- 
chase-lnoney arose. He could not, there- 
fore, avail himself of the provisions of 
the Code. I do not see why the appel- 
lant should be relegated to a suit for 
his remedy when all the three persons 
concerned are parties to the present pro- 
ceedings. The matter is only one of pro- 
cedure and it strikes me that if there be no 
other rule applicable, the rule enacted in 
B. l&l of the C. P. 0. would be ample justi- 
ficatioh for ordering a refund of the pur- 
chase money in the present proceedings. 


Any objection to re-payment of the money 
that the decree-holder might have, could 
be urged in the present proceedings and he 
would no*t benefit at all by a regular suit 
being instituted against him. He has not 
shown any valid cause why he should not 
refund. 

I allow the appeal in part and inodify 
the decree of the Court below. I dismiss 
the appeal so far as it is aimed against 
the order of the Court below setting aside 
the sale and ordering restitution of the 
property to Nanak Chand and Musammat 
Parbati. I modify the order of the Court 
below so far as it relegates the appellant 
for his remedy to a suit. 1 order the 
decree-holder Peary Lai to pay back the 
appellant the entire purchase- money paid 
by the latter into Court without deduct- 
ing therefrom any poundage-fee or other 
costs accessory to a sale. He will also 
pay interest at 6 per cent per annum from 
the date of his recovery of the money out 
of Court The appellant rnust^ have the 
entire money which he paid into Court 
and interest. 

The appellant must pay the respondent 
Nanak Chand and Musammat Parbati the 
costs of the appeal and Peary Lai respond- 
ent must pay one-half of the costs incurred 
by Atma Ram in his appeal. Peaiy Lai 
must pay his own costs. The costs in this 
Court will include Counsel’s fees on the 
higher scale. 

z. K. Appeal allowed 


MADRAS HIGH COURT. 

Appeal against Okdkk No. 438 op 1924. 
September 22, 1925. 

Present.-— Mr. Justice Devadoss and 
Mr. Justice Waller. 

CHITTAMMAL and another— Appellants 
versus 

PONNUSAMI NAIOKER and another— 
Respondents. 

Vivvincial Irttolvency Act (V of 1920), ss 4, 56—- 
Official Recetv&r, powers of— Stranger in possession of 
prvpeity — Insolvent not entitled to present possession — 
Power of Court to disposses— Remedy— Question of 
title, decision of — Procedure 
The position of the Official Receiver under the 
Provincial Insolvency Act is the same as that of a 
Receiver appointed under 0 XL, 0 P C [p 574, col. 
2 .] 

The Insolvency Court, therefore, cannot, acting 
under s. 56 of the Provincial Insolvency Act, direct 
any person to deliver up property in hia possession 
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to tlie Official Keceiver unless the insolvent is en- 
titled on the date of such application to the present 
possession of such property. If a title is set up by 
the person in possession, it is open to the Couit on 
a proper application being made under s. 4 of the 
Act to try the issue whether tho insolvent is en- 
titled to the property or not [ibid] 

Where an order xs passed under s. 56 (H) of the 
Provincial Insolvency Act it does not deteimine the 
rights of the parties and though the Judge may 
incidentally determine the question, yet it cannot 
be said that the question is finally determined [p. 575, 
col. 1 ] 

No body other than the Official Receiver can move 
under s. 4* of the Provincial Insolvency Act unless 
the Official Receiver is unwilling to act and the 
Court authorises a creditor or any other person 
interested in preserving the insolvent’s estate to act 
under that section in the name of the Official 
Receiver [ibid.] 

The power given to an Insolvency Court by s 4 of 
the Provmcial Insolvency Act is subject to the pro- 
visions of the Act, one of which is the proviso to a. 
66 (3) which 18 in the way of the Couit removing 
any person from the possession of propertv whom the 
insolvent has no present right to remove, [p. 575, col. 
2 *] 

Appeal against an order of the District 
Court, Tinnevelly, dated the 4th November 
1924, in I. A. No. 28§ of 1923, ini. P. No. 17 
of 1921. 

Mr. K. Bhashyam Iyengar, for the Appel- 
lant. 

Mr. K. K. Rangasami lyenger, for the 
Respondent. 

JUDGMENT. 

DevadosSy J.— This appeal is against 
the order of the District Judge of Tinne- 
velly directing the appellants to hand over 
possession of the property in their possession 
to the Official Receiver and his lessee. The 
first respondent herein is the lessee of the 
property from the second respondent who 
Is the Official Receiver of Tinnevelly. The 
appellants were in occupation of the pro- 
perty in dispute from the year 1897. The 
respondents applied to the District Judge 
for an order under s. 16 of the Provincial 
Insolvency Act directing the appellants to. 
hand over possession of the property in dis- 
pute to the respondents on the ground that 
the property was the property of the insol- 
vent The learned Judge has passed an order 
under s. 56 (3) in favour of the respondents. 
The question for consideration is whether 
such an order can be passed against persons 
who claim adversely to the insolvent. Section 
56, cl. 3, 2ad paragraph is in these terms ; — 

“Provided that nothing in this section 
shall be deemed to authorise the Court to 
remove from the possession or custody 
of property any person whom the insolvent 
not a present right so to remove/’ An 


application under s. 56 is made for the 
purpose of realisation of the property of 
the insolvent. If a person is in possession 
of I he property on behalf of the insolvent, or 
claims under the insolvent, possession of 
such property may betaken under the orders 
of the Court by the Official Receiver. But 
where the person in possession claims adverse- 
ly to the insolvent, or where he is able to show 
that the insolvent is not entitled to present 
possession, the Court has no power to 
proceed under s. 56, for the second para- 
graph of cl. 3 specifically says that “no- 
thing in this section shall be deemed to 
authorise the Court to remove from the 
possession or custody of property any person 
whom the insolvent has not a present right 
so to remove.’’ The corresponding provision 
in the Presidency Towns Insolvency Act is 
8. 68; and cl, 2 of that section puts the matter 
beyond doubt. It is as follows : — 

“The Official Assignee shall, in relation 
to and for the purpose of acquiring or 
retaining possession of the property 
of the insolvent, be in the same posi- 
tion as if he were a Receiver of the 
property appointed under the C. P. 0. 
of 1908, and the Court may, on his applica- 
tion enforce such acquisition or retention 
accordingly.” 

The position of the Official Assignee is, 
therefore, the same as that of a Receiver 
appointed under the 0, P. 0. Order XL, r. i 
(2) is as follows : — 

“Nothing in this rule shall authorize the 
Court to remove from the possession or 
custody of property any person whom any 
party to the suit has not a present right so 
to remove.” 

The power of the Court under the Pro- 
vincial Insolvency Act, s. 56 is not any 
higher than the power of the High Court 
under the Presidency Towns Insolvency 
Act 8. 5i. The Court, therefore, cannot, 
acting under s. 56, direct any person to 
deliver up property in his possession to 
the Official Receiver unless the insolvent 
is entitled on the date of such application 
to the possession of such property. If a 
title, however, flimsy is set up by the person 
in possession, the Court should not act 
under s. 56. It is open to the Court on a 
proper application being made under s. 4 
of the Provincial Insolvency Act to try the 
issue whether the insolvent is entitled to 
the property or not. But in order to enable 
the Court to do that a proper applloatioi^ 
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ought to be made under e. 4 of the Provin- 
cial Insolvency Act, and the other side 
should be asked to plep,d thereto. 

In this case it is suggested for the re- 
spondents that, though the application was 
made under s 56, it must be deemed thatthe 
enquiry was held under s. 4 and the order 
was made hnder that section. But it is 
clear from the 6th paragraph of the District 
Judge’s order that he passed the order only 
Under s. 56 (3) and we cannot import into 
it something which is not there. If the 
application was one under s. 4 the first 
respondent should not have been made a 
party. Nobody other than the Official 
Receiver can move under s. 4, unless the 
Official Receiver is unwilling to act and 
the Court authorises a creditor or any other 
person interested in preserving the insolv- 
ent’s estate to act under that section in the 
name of the Official Receiver. 

It is again urged that the question of the 
title of the appellant has been gone into and 
has been found against'and, therefore, it is 
unnecessary that there' should be a fresh 
proceeding under s. 4. When an order is 
passed under s. 56 (3) it does not deter- 
mine the rights of the parties and though 
the Judge .may incidentally determine the 
question, yet it cannot be said that the 
question is finally determined. It would 
not be right to allow a loose procedure to 
obtain in insolvency proceedings. The law 
of Insolvency is not properly understood in 
the mo-ffusal and it would not be right on 
the part of the Court to adopt a loose pro- 
cedure for'the purpose of realising the estate 
of the insolvent such a procedure would lead 
inevitably to hardship atid to an unsettled 
state of the law. 

In regard to the merits, it is unnecessary to 
day much. The appellants were in posses* 
sion of the property from 189?. They claim 
to have been in possession of the property 
by virtue of an arrangement in the family. 
It is urged by Mr. Bhashyam lyenger that 
no registered document is necessary for a 
family arrangement. If the appellant could 
show that there was a proper arrangement 
they would be entitled to retain possession 
of the property against the insolvent and 
against the Official Receiver. 

On behalf of the respondents it is urged 
that the first appellant is dead and, there- 
fore, the second appellant, the daughter of 
the first appellant, has no right to be in pos- 
session of the property. This question again 
will have to be gone into fully aud in the 


absence of an investigation into the title of 
the second appellant it would not be right to 
deprive her of the possession of the. pro- 
perly and drive her to a suit. If the order is 
to be construed as an order under s. 4 a suit 
would be barred ; If it is construed as an 
order under 8. 56(3) tbe order is illegal m 
asmuch as the insolvent is not jentitled to 
present possession of the property. 

In a recent case it was decided by Spencer, 
J., and myself that the power given by s 4 
of the Insolvency Act is subject to the 
provisions of the Act, one of which is the 
proviso to 8. 56 (3) which is in the way of 
the Court removing any person from the 
possession of property whom the insol- 
vent has no present right to remove. 

The appeal is allowed and the order 
of the lower Court is set aside with costs 
throughout. 

Waller, J. — I agree that, where there 
is a dispute as to the insolvent’s title, s 56 
cannot be invoked. For, in order that that 
section may be resorted to, the insolvent 
must have an immediate right to remove 
from possession. Proceedings, therefore, 
should have been taken under s. 4. 

V. N. V. 

z. K. Appeal allowed. 


lilND JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Appeal No. 16 op 1924. 
September 25, 1925 
Present;— Mr. Kennedy, J. C., and 
Mr. Tyabji, A. J. C. 

PARUMAL THAWERD AS— Appellant 
’ versus 

Musammat MAKHAN — Respondent. • 

Cml Procedure Code {Act V of 1908), $ 4? — Execu- 
tion of decree —Death of decree-holder — Legal repre- 
sentative, determination of — Procedure— Hindu Law 
— Separated brother, whether legal represejitatxve in 
presence of widow 

When a decree-holder lias died and some parson 
appears asking to be allowed to execute the decree as 
the legal representative of the deceased decree-holder, 
the Executing Court itself should under s 47 of the 
O. P. 0. decide who the legal representative of the 
deceased decree-holder is and should not ref^r the 
f^pplicaat to separate proceedings. 
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If the person who claims to be the legal represen- 
tative of the deceased decree*holder produces a Pro- 
bate or Letters of Administration or any such geneial 
conclusive pix>of of Ins status, the Court need not go 
further and should accept that as conclusive, but if 
there is no such 'evidence, the Executing Court itself 
should make an inquiry and come to a decision 

Where a separated Hindu dies leaving a widow his 
brother cannot be regarded as his legal representa- 
tive and cannot be allowed to execute a decree ob- 
tained by the deceased. 

Appeal against the judgment and decree 
of the Assistant Judge, Hydeiabad (Sind), 
dated the 17th December 1923. 

Mr. Tahilram Mamram, for the Appel- 
lant. 

Mr. Srihishendas H. Lulla, for the Re- 
spondent. 

JUDGMENT. — In this case one Haru- 
mal obtained a decree against one Allah 
Bachayo Harumaldied and Parumal made 
an application to execute the decree. The 
Court of the Sub- Judge of Mirpur Khas 
did not decide whether Parumal was the 
legal representative of Ilarumal but refer- 
red him to Court asking him to get a 
succession certi6cate The judgment-debtor 
was not satisfied with this and appealed 
to the District Court, Hyderabad, which 
found that Parumal was not the legal re- 
presentative of Harumal and found also 
that in asmuch as Harumal had left widows 
Parumal could be in no case the legal repre- 
sentative of Harumal and, therefore, dis- 
missed the execution application filed by 
Parumal as being incompetent with costs. 
Againat that Parumal comes here. 

The question dealing as it does with 
the matter of a legal representative is 
one which is still left wrapped up in 
almost total obscurity by the Code. But 
it would seem that when a decree-holder 
has died and some person appears asking 
to be allowed to execute that decree as 
representing the decree-holder then it is 
under 8.47 necessary that the Court itself 
should decide who the legal representative 
of the deceased person is? It is true that 
no machinery is laid down by the Code 
as to how the investigation is to be held 
nor is it anywhere indicated what the 
effect of such finding would be if the 
person that the Court decides to be the 
legal representative ultimately turns out 
not to be such. But that is a defect which 
is found not only in the case of decrees 
but even in the case of suits. The fact 
remains that it is the business of the Exe- 
cuting Court itself to decide who the legal 


representative is. If the claimant who 
claims to he the legal representative, pro- 
duces a Probate or a Letter of Administra- 
tion or any such gei»eral conclusive proof 
of his status then the Court certainly need 
not go further and should accept that as 
conclusive. But if there is no such evidence 
then it is not for the Court to refer to the 
applicant to separate proceedings, but it 
must itself make up its mind after such 
enquiry as may be p jssible. Therefore, it 
is clear that the first order of the Sub- 
J udge of Mirpur Khas was wrong and he 
should himself have decided whether 
Parumal was or was not the legal representa- 
tive of Harumal. Apparently he was of the 
opinion that Parumal was not the legal 
representative of Harumal although that is 
not clearly laid down, but it is on this 
particular point that 'the decision of the 
District Court turns. There it is found that 
Parumal was separate from Harumal and 
that Harumal left widows. In such a case it 
is clear that while those widows exist or 
until Parumal has been in some way able to 
obtain some power to act on behalf of the de- 
ceased Harumal, Parumal cannot be the legal 
representative of Harumal and is, therefore, 
not entitled to proceed with this execution 
application. It is not, therefore, necessary 
to discuss as to what are the rights of the 
brother of a deceased Hindu whethef 
separate or joint in respect of the separate 
or undivided property of the deceased iot 
that is wholly beside the question. What 
is wanted is to find out who the legal 
representative of Harumal is, not who the 
heir of reversioner is and it seems quite 
clear on the present evidence before us that 
Parumal is not the legal representative of 
Harumal, and, therefore, the order of the 
District Court dismissing the application to 
execute Harumal’s decree seems correct. 

We, therefore, dismiss this appeal with 
costs. 

z. K. Appeal dismissed. 
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LAHORE HIGH COURT. 

Criminal Appbal No 51 of 1925. 

May 25, 1925. 

Present: — Mr. J uatice Martineau and 
Mr J ustice Zafar All. 

RAM KARAN and othbrs — Appellants 
versus 

EMPEROR— RBSPONDSNr. 

Criminal ProeedurelCode (.let V of I8U8), »s. i88 

— Statement made by witness to Police, how far rele- 
vant — Statement made before Magistrate — Conflicting 
statements'— Evidence ^ value of 

A atatement made by a witness to the Police 
during the course of investigation is relevant only 
for the purpose of contradicting the testimony of the 
witness given at the trial, and any statement pre- 
viously made by a witness before a Magistiate, 
including a statement made before the Committing 
Magistrate which has not been transferred to the 
Sessions record under the provisions of s 2^8, Cr 
P 0 , is relevant only for the purpose of contradicting 
or corroborating the statement made by the witness at 
the trial [p 581, col 2.] 

No reliance can be placed on the statement of a 
witness made at the trial when it is in hopeless 
conflict with the previous statements of the witness, 
[p. 582, col 2] 

Crimiaal appeal from an order of the Ses- 
sions J udge, Gurgaon, dated the 18th October 
1924. 

Bakshi Tek Chand, Lalas Anant Ram 
Khosla and Jagan Nath, for the Appellant. 

Mr, Des Raj Sawhny, for Government Ad- 
vocate, for the Respondent. 

JUDGMENT*-— The appellants Amin 
Chand and his nephews Ram Karan and 
Piare Lai have been convicted of six mur- 
ders which were committed in the house 
of one Pahlad, a Bania at Gurgaon, on the 
night of the 20th 21st May 192d, and have 
been sentenced to death for each. They 
have also been sentenced to seven years' 
imprisonment each for attempting to mur- 
der Pahlad's wife Chambeli and her infant 
daughter Shanti, who is also called Bano. 
One Dial Das has been similarly convicted 
and sentenced, but has not appealed, so 
that his case is before us only under s. 
374 of the Cr. P. 0. for consideration of the 
question as to the confirmation of the sen- 
tences of death, One Panna Lai was also 
tried for the offences, but has been ac- 
quitted. 

Pahlad, who was''6ne of the persons mur- 
dered and, was a collateral of the appellants, 
was about 23 years old at the time of his 
death. He had been left an orphan at the 
age of two or three, and Bucha Mai, a 
brother of the appellant, Amin Ohand, was 
appointed Ms guardian. Bucha Mai and 
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his brother and nephews lived in Gurgaon 
Sadar, about a mile or a mile and a half 
from the town, and Pahlad lived with them 
alter his father s death. Bucha Mai manag- 
ed Pahlad 8 estate and had him married 
in 1917. Early in 1922 Bucha Mai was dis- 
charged from the guardianship on Pahlad 
coming of age, but Pahlad and his wife 
continued livung with Bucha Mai and, 
after Bucha Mai's death in October or No- 
vember 1922, with his widow Gulab Dei and 
Ram Karan's son Kundan, whom Bucha 
Mai had adopted. 

On the Ist August 1923 Pahlad entered 
into an agreement with the appellants to 
give them a shop in exchange foi a plot 
of land on which he wanted to build a 
house, and two deeds were drawn up, one 
executed by Pahlad and the other by the 
appellants, but the proposed exchange was 
not carried out and Pahlad built his house 
on another plot of land adjoining Piare 
Lai's house, which had been bought for 
him during his minority by Bucha Mai, 
and the agreement between Pahlad and the 
appellants was cancelled on the 6th March 
1924 Pahlad began building his house in 
October or November 1923, and moved into 
it with his family on the 15th February 
1924 when the lower storey had been com- 
pleted. After they had moved into the 
house plague broke out at Ballabgarh, 
where Chambeli's home was, and her sister 
Ramon (aged 11) and her cousins Khacheru 
and Shib Charan (aged 9 and 7 respectively) 
came from there to Gurgaon and stayed 
with Chambeli. A boy of 14 named Amar 
Singh, whose father- indaw Zora war was a 
collateral of Pahlad, also came to Gurgaon 
on accfjunt of plague breaking out in his 
village, and he slept sometimes at Pahlad's 
house and sometimes at Ram Karan's. 

For about two months before the mur- 
ders a Sadhii, named Gobind Das, had 
come from Jaipur State, and been living 
at Gurgaon in the house or in the Dharm^ 
sala of Panna Lai. He posed as a physi- 
cian and as a person possessing occult 
powers, among which was the power of 
ensuring that a child to be born to a woman 
should be a son. For some three weeks 
before the murders he yisited, Pahlad's 
house and treated Chambeli, as she was ex- 
pecting her confinement and wanted a 
son. He used to come to thn house at 7 or 
8 in the evening and recite mantras^ after 
dark over an axe and a gandasa which he 
had with him, and to apply aandhur to 
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Obambeli's forehead. After reciting the 
mantras he used to leave the axe and the 
hatchet in the kitchen. He used some- 
times also to sleep at the house. Dial Das 
is said to be Gobind Das’ brother or (.'hela 
and to have come to Gurgaon a few days 
before the murders. No mantras were re- 
cited by Gobind Das on the night of the 
20th May, but Chambeli says that he came 
during the daytime and asked her for 
seers of gold as his reward for treating her 
and that she promised to give it to him. 

It may be noted in cross-examination 
she said that he wanted to be paid imme- 
diately as he had finished the mantras, but 
in re-examination she altered her statement 
on that point. 

On the night of the 20th May Pahlad, 
his wife’s cousins Khacheru and Shib 
Oharan, and the boy Amar Singh slept in 
a room in the upper storey of Pahlad’s 
house, and Chambeli, her children Anguri 
(aged 5) and Shanti (aged or 2) and her 
sister Kamon slept on the ground flour in a 
dalan on the left, i.e , on the western side, 
of the court-yard. Early the next morning 
Pahlad, Khacheru, and tihib Charan were 
found lying murdered in the room in which 
they had slept, and Amar Singh was found 
there wounded and unconscious. Anguri 
and Ramon had also been murdered, the 
body of the former being found on a bed in 
the dalan in which they had slept, and that 
of the latter on the ground in the kitchen, 
which is on the right side, i.e., the eastern 
side, of the court-yard. Chambeli was found 
lying wounded and unconscious in the 
north-east comer of the court-yard, and her 
child 8hanti was lying near her with a 
wound on the forehead. There were marks 
of blood on the northern and eastern walls 
near which Chambeli was lying. The in- 
juries received by the persons killed and 
wounded were incised wounds, and had 
apparently been inflicted with the axe 
which Gobind Das used to have with him, 
as it was found lying bloodstained near 
Ramon’s body. The gandasa was not found. 
Gobind Das had disappeared and he has not 
been traced. 

The Assistant Surgeon, Doctor Chandar- 
bansi, went to Pahlad’s house at 5-15 or 
5-30 in the morning on hearing of the 
occurrence, and had Amar Singh and Cham- 
beli and her child Shanti taken to the hos- 
pital, Amar Singh died in the hospital 
without recovering consciousness. The 
9hild'6 wound was not' aerious, and C|xam- 
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beli’s life was saved, though she had been 
very seriously injured. Chambeli recover- 
ed consciousness in about twenty-four hours, 
but for many days*after she could not 
speak, both her jaws having been fractured. 
She remained in the hospital till the 10th 
July when she was discharged. 

The Sub-Inspector Rahim Bakhsh, who 
investigated the case, got some of tHb 
people of Gurgaon to form a panchayat to 
try and find out who the murderers were, 
and on the 25th May in consequence of the 
opinion given by the members of the pan- 
chayat and on account of the rumours 
which reached him he arrested the three 
appellants as well as Kundan and Dial 
Das. Panna Lai was arrested on the 22nd 
June. 

With regard to the motive for murders 
it is alleged by the prosecution (1) that 
there was ill-feeling between the appellants 
and Pahlad, (2) that the appellants had 
suffered losses and were in urgent need of 
money, (3) that Pahlad was demanding pay- 
ment of the money which they owed him 
and they could not pay, and (4) that Pahlad 
was a rich man, and that as his reversioners 
they stood to gain considerably by his 
death. 

With regard to the first point Nathi fP. 
W. No. 34), who was a partner of Pahlad, 
mentions a quarrel between Piare Lai and 
Pahlad about a matter of removing a lime 
grinding mill from the land which the 
appellants were to give in exchange for 
Pahlad’s shop, but even it there was this 
quarrel it does not seem to have been at all 
serious, lor Nathi says that it happened 
some four months before the murders and 
that Pahlad and the appellants used to meet 
one another as relations after it. 

The learned Sessions J udge thinks the 
fact of Pahlad building a house for him- 
self and moving into it before it was com- 
plete shows that there must have been 
quarrels between members of the two fami- 
lies. But it was perfectly natural for Pahlad 
to want to have a separate house for him- 
self and his family, and when they moved 
into it the lower storey was complete and 
there was plenty of accommodation for them. 
Chambeli, no doubt, says that they moved 
into the new house because of quarrels be- 
tween the families, but the quarrels which 
she speaks of between the women were 
only ordinary verbal quarrels and she ad- 
mits that she knows of no dispute between 
her husband and the appellants except in 
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regard to the proposed exchange of the plot 
of land for a shop. She also says that even 
after the quarrels the appellants and the 
women of their familj? used still to pay 
visits to Pahlad's house. That Pahlad 
and his family continued to be on friendly 
terms with the appellants is indeed shown 
by the fact, admitted by Ohambeli, that 
when the lower storey of her husband’s new 
house was completed, he gave a feast as 
a house warning which the appellants at- 
tended. 

We are unable to agree with the Sessions 
Judge that the cancellation of the agree- 
ment for exchanging a shop belonging to 
Pahlad with land belonging to the appel- 
lants caused ill-feelings. He says that the 
shop must have been worth much more 
than the land, but this is a pure assump- 
tion not warranted by any evidence. Nor 
is there any thing to justify his view that 
the conditions in the agreement in regard 
to the house which Pahlad had intended 
building on the land which he was to get 
were onerous, and that a hard bargain must 
have been driven with Pahlad. The condi-. 
tions appear to us to have been quite 
natural and reasonable. Afterwards whpn 
Pahlad changed his mind and decided to 
build on the land which had been bought 
for him by Bucha Mai the appellants con- 
sented to cancel the agreement. That they 
cancelled it of their own free-will was ex- 
pressly stated by them in the endorsement 
to which they appended their signatures 
on the deed. Ex. P, executed by Pahlad. An 
endorsement in similar terms was written 
on the counter-part P-Q which had been 
executed by the appellants, and this was 
signed by Pahlad. There is no evidence 
whatever to show that any pressure was 
brought to bear on the appellants in the 
matter of the cancellation of the agreement. 

The prosecution has made a point of the 
fact of Pahlad having applied on the 19th 
March 1924 for a gun license, but there 
is n6 evidence to show that it was through 
fear of the appellants that he asked for 
the license. The application was rejected 
on the 2nd April, and no steps appear to 
have been taken by Pahlad for obtaining 
protection for himself against the appel- 
lants, nor did he present any petition or 
complaint against them. 

The Sessions J udge has referred to the 
fact that Piare Lai’s two sons died of small- 
pox a few days before the murders and 
that Pahlad went on with the building of 


the northern wall of his house, which ad- 
joined Piare Lai’s house, during their ill- 
ness and after the death of the eldest son. 
He ijifers from this that the relations be- 
tween Pahlad and Piare Lai were strained, 
but the further fact which he mentions that 
Pahlad stopped the building on the 18th 
May as soon as Piare Lai asked him to do 
so shows that such an inference is not justifi- 
ed. 

He also says that there < is no evidence to 
show that Pahlad went to condole with 
Piare Lai when his sons died or that he 
attended the funeral ceremonies, but the 
simple reply to this is that there is also no 
evidence to show the contrary. 

We are of opinion, therefore, that the pro- 
secution has failed to prove that the appel- 
lants bore any ill-will towards Pahlad, 

Coming next to the matter of the appel- 
lants’ financial position, we note in the first 
place that the Sessions Judge has made 
a mistake in thinking that the income tax 
paid by them shows that their annual in- 
come was only about Rs. 5,000. He has 
apparently confused the tax which they 
paid with that which was. paid by Pahlad. 
The income-tax paid by the appellants' 
firm at Gurgaon and their branch firm at 
Pachparwa amounts to Rs. 691-12 and this 
would represent an annual income of about 
Rs. 22,000. 

In the second place the learned Judge is 
wrong in thinking that it has been shown 
that the appellants’ firms were not doing 
well and were in urgent need of money. 
He is impressed by the fact that large sums 
had been sent by the appellants’ head firm 
at Gurgaon — Sil Chand-Shasi Ram, to the 
branch firms and had not been re- paid. But 
these sums were sent in the ordinary way 
to the branch firms for investment in the 
businesses, and the fact that they remained 
invested in these firms and were not sent 
back does not in the least show that the 
money was lost or that the firms were in a 
shaky cqiidition. It is in no way shown that 
the firms had been incurring losses and 
that the appellants needed money urgently 
on that account. On the contrary the per- 
sons in charge of the various firms have 
been examined and have produced the ac- 
counts and the chithaa prepared from themi 
while the chitkas prepared from the Gur- 
gaon firm’s books of which the Police had 
taken possession, have also been produced, 
and all this evidence goes to show that the 
firms are prospering and have no bad debts. 
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A rough idea of the extent of the appel- 
lants’ bueiness is given by Earn Singh, (P. 
W. No. i5) who says that the Gurgaon firm 
has dealings to the extent of about hplf a 
lakh, and that the branch firms have deal- 
ings to the extent of about two or two-and- 
a-half lakhs. 

Only two debts are shown to have been 
due from the appellants. One was Rs.12,000, 
which they had borrowed from Kanhiya 
(P. W. No. 28) in January 1924. Ho took no 
receipt or writing of any kind from the 
appellants when he advanced the money, 
a fact which shows the good credit which 
they enjoyed, and he made no demand for 
payment. He has explained that the loan 
was taken in the ordinary course of busi- 
ness as the appellants dealt in grain and 
(ib&d * rO lake advances when they were 
buying grain and to re-pay them, when it 
was 89 ld. The other debt was one of 
Rs. 7,000 borrowed from Pahlad in January 
1922. For this loan also no writing had 
been taken, and it is not stated by Cham- 
beli or Pahlad’s partner, Nathi (P. W. No. 
3C, or any other prosecution witness that 
Pahlad had asked the appellants to re-pay 
him. Kundan (D. W. No. 8), the son of 
Ram Karan and the adopted son of Bucba 
Mai, eays that Pahlad had asked for the 
return of his money about 3 or 4 mc-nths 
before the murders, but also says that 
Pahlad subsequently said that he did not 
want the money then and would take it 
later. Even if Pahlad was wanting to be 
re-paid the appellants could have raised 
the money without any diflSculty either by 
selling some of the grain of which they 
had large stocks, or by utilising part of 
their cash balances, or by borrowing. 
There is lastly the theory that the appCT-- 
lants thought that ■ they would gain sub- 
stantially by exterminating Pahlad and 
his family. Their share by inheritance 
in the property left by Pahlad would be 
^th,or if Kundan’s share is included 3/16th, 
and we are not impressed by the view 
taken by the Sessions Judge that they 
might have believed that their share w'ould 
be greater. In coming to a conclusion as 
to the amount of Pahlad’s properly he has 
relied on a chitha in Pahlad’s books in 
which Pahlad’s assets are shown as of a 
total value of Es. 74,546, but this chitha 
(No. 1 on page 6 of Paper-Book Bj is un- 
dated while there is another one (No. 11 
on page 7), bearing a date corresponding 
^0 the tith. DecenoDer 1928, according to 


which the assets were of the value of 
Rs. 42,239. Chitha No. I must apparently 
relate to an earlier .period as it contains 
an entry of Government promissory notes, 
which are not mentioned in chitha No. II 
and had, therefore, presumably been sold 
before chitha No. II was written. There is 
no mention of any cash in chitha No. II, 
nor is there any proof that Pahlad had 
any cash in his house or shop at the time 
when he was murdered. The learned Judge 
appears to have over-estimated the value 
of Ihe propeily which would come to the 
appellants as their share in the inheritance. 
Moreover, a long period was bound to 
elapse before they could obtain their share, 
as the property w’ould have first to be 
paitilioned. Ihe theory tbat in such cir- 
cumstances the appellants planned the mur- 
deis of Pahlad and all his family, to whom 
they bore no ill-will, and without the pros- 
pect of gaining any immediate advantage 
appeals to us to be wildly improbable. It 
is particularly improbable that Piare Lai 
Avould have taken part in these crimes just 
after he had lost two of his sons, of whom 
one died on the 16th and the other on the 
19 th May. 

No adequate motive has, in our opinion, 
been established for the appellants to com- 
mit the crimes of which they have been 
convicted. 

We come now to the evidence as to the 
commission of these crimes. This consists 
of the statements of two witnesses, viz , 
Pahlad’s widow, Chambeli and one Har- 
dwaii, who is the son of a sister of Buchs 
Mai’s widow Oulab Dei and had been living 
in Gurgaon for about two months. Har- 
dwari’s stoiy is briefly this: — He slept some- 
times at Kundan's house and sometimes at 
Pahlad’s. On the night of the murders 
he had gone to Pahlad’s house to have a 
talk, and while he was there Gulab Dei 
called out to him to bring his razai and 
come an.d sleep at Kundan's house. He 
intended doing so, but Amar Singh per- 
suaded him to stay at Pahlad’s house, so 
he slept there in the same room as Pahlad 
and the boys. In the middle of the night 
he was roused by hearing Pahlad cry out, 
and saw him standing up and Panna Lai 
and Dial Das holding him by the arms, 
while Ram Karan and another man stood 
by. He also saw Gobind Das with an axe 
in his hand, and saw him strike Pahlad on 
his face, Hardwari says he lay down and 
hid his face in the razai, and then heard 
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cries and sounds of blows. After a little 
A'frhiie he raised his head and looked round 
and saw nobody in the room except Pahlad, 
Khachern, Shib Ohar&n, and Amar Singh, 
who were lying ihere. The place was 
covered with blood. He went downstairs 
into the court-yard, and as he was going 
down heard some body call out that a man 
was running away and then heard a voice 
reply “ Let him go as it is probably 
Hardwari.” He unchained the door, left 
the house, and went to Kundan’s house, 
where he went to sleep. The Sessions 
Judge has discussed Hardwari’s statement 
and held it to be unreliable, and we cannot 
agree with Mr. Sawhny’s contention that 
the statement ought to have been believed. 
Without going into details we think that 
there are at least three strong reasons for 
rejecting Hardwari’s statement. Firstly 
it is highly improbable that the murderer 
or murderers, who showed an intention to 
kill everybody in the house, would have 
allowed Hardwari to. escape. Secondly, it 
is incredible that Hardwari would not 
have raised an outcry and that he would 
have gone quietly back to Kundan’s house 
and gone to sleep without saying a word 
of what had occurred to any one. Thirdly, 
it is admitted that for nearly a month 
Hardwari, though repeatedly questioned 
about the murders, persisted in denying all 
knowledge of them and in denying that he 
had slept at Pahlad’s house on the night 
on which they were committed It was not 
till the l8th June that he told his story 
about having witnessed the murder of 
Pahlad, and that was after being confronted 
with Chambeli, who had on the previous 
day made a statement in which she men- 
tioned Hardwari’s presence on the night of 
the murders. That statement put Har- 
dwari into a very awkward position, for if 
he continued to deny having slept at Pah- 
lad’s house and seen the murders, he ran 
the risk of being prosecuted himself. He 
had to give evidence about the murders 
for his own safety. It is obviously impos- 
sible in such circumstances to believe his 
evidence. 

It remains to consider the evidence of 
Chambeli, on which the convictions of the 
appellants are based. Her statements were 
recorded on three different occasions before 
she made her statement to the Committing 
Magistrate. Her statement was recorded 
for the first time on the 4th June by Sub- 
Inspector Eahim Bakhsh- 3bb was then 
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not capable of making more than an e^<* 
tremely brief statement, in which she said 
merely who the murderers were and who 
had been present upstairs, and gave no 
account of what had happened. She was 
questioned by the Superintendent of Police 
on the ilth June, but no statement was then 
recorded. Her condition from that time 
was steadily improving, but it was not till 
the 17 th June that she made a detailed 
statement, which was recorded by the 
Deputy Commissioner. Another detailed 
statement was recorded after that, viz , on 
the 24- 25 111 June, by the Sub-Inspector. It 
is necessary to point out here a grave error 
into which the lower Court has fallen. 
The statements made by Chambeli to the 
Sub-Inspector of Police arO relevant only 
for the purpose of contradicting her present 
testimony, and the statements made to 
the Deputy Commissioner and to the Com- 
mitting Magistrate only for the purpose 
of contradicting or corroborating that testi- 
mony (no order, it may be noted, having 
been passed for the deposition before the 
Committing Magistrate to be admitted as 
evidence under s. 288 of the Cr. P. C.). 
But the Sessions Judge has treated all those 
statements as though they were substantive 
evidence like the statement made by the 
witness at the trial, and one consequence 
of this error has been that Dial Das has 
been convicted although there is no evi- 
dence against him other than the statement 
of Hardwari which the learned Judge him- 
self has rejected Chambeli in her evi- 
dence at the trial has not mentioned Dial 
Das as having taken part in the murders 
or as having been present when they were 
committed, and it is apparently only on 
account of her having incriminated him in 
two of her former statements that he has 
been convicted. 

The story told by Chambeli at the trial is 
as follows;— 

She, her children, and Eamon slept in 
the dalan, she herself and the child Shanti 
on one bed, and Auguri and Kamon on an- 
other. Her husband Pahlad was out when 
they went to bed, but he returned at about a 
or 10, and his wife unchained the outer door 
for him and he went upstairs Shortly 
after midnight Chambeli was awakened by 
hearing her husband call out "mar gera." 
She could not see him or the other persons 
who were upstairs from where she was. 
She immediately went upstairs. There is 
a balcony upstairs which runs all round 
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court-yard, and she went along the southern 
balcony past a rasoi to the door of the 
room in which her husband and the boys 
were sleeping, and there she saw her hus- 
band sitting in the room on the floor bleed- 
ing from an injury on the back of the 
neck. Gobind Das, whom Chambeli calls 
the Babaji, was standing by him and he 
struck him on the side of the neck with 
gandasa or an axe that he had in his hand. 
Chambeli looked round and then noticed 
Panna Lai standing on the balcony near a 
barred window of the rasoi and the three ap- 
pellants standing on the western balcony in 
front of the room that is over the dalan in 
which she had been sleeping. She reproach- 
ed Panna Lai and then either fell or 
was pushed from the balcony into the 
court-yard below. Soon after she had fallen 
and while she was still conscious the Babaji 
came down and struck her with the weapon 
he had, and, she then lost consciousness. 
In cross-examination, however, she altered 
this part of the story and said that she lost 
consciousness on seeing her husband bleed- 
ing and fell from the balcony, and then 
regained consciousness and sat up and 
moved a foot or two away from the place 
where she had fallen, and that then the 
Babaji came down and struck her and she 
again lost consciousness. 

Now there are glaring inconsistencies 
between this statement and her previous 
statements. Even the extremely brief state- 
ment which she made on the 4th June to 
the Sub-Inspector was inconsistent with the 
statement subsequently made at the trial 
in that it mentioned the Babaji’s chela as 
one of the murderers besides the Babaji 
himself. 

In the statement which she made to the 
Deputy Commissioner on the 17th June 
she said that on hearing her husband's cry 
she sat up in bed and called out to him. 
There was the sound of beating upstairs 
and she could see the Babaji standing with 
a gandasa in his hand. She sat still for fear 
of being killed. About an hour after the 
appellants and Panna Lai came on to the 
roof, and she then went upstairs and found 
her husband lying dead, (She lost conscious- 
ness and fell down into the court-yard. Then, 
changing her statement on this point, she 
said she became senseless after she had 
fallen and thatshe did not know who struck 
her. The inconsistencies between this state- 
ment and the one made at the trial are 
patent. 
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A different story again was related by 
her to the Sub-Inspector on the 5;5th June, 
when she said that on her husband crying 
out she went upstairs and saw the Babaji 
and his chela striking her husband, and the 
appellants and Panna Lai standing outside 
on the balcony. She reproached Panna Lai 
and then went downstairs. She went upstairs 
again and found her husband lying dead, 
but none of the other men there. She then 
fell down from the balcony and became un- 
conscious. 

We think it is impossible to place any 
reliance on the statement made by Cham- 
beli at the trial when it is in such hope- 
less conflict with her previous statements. 
The Sessions Judge . has recognised the 
glaring contradictions in her statements 
and he thinks that they are account- 
ed for by the serious injuries which 
she had received, but we cannot agree 
with him. We grant the possibility of 
her memory being at first affected by the 
injuries and of the facts coming back to her 
mind gradually, but though the injuiies 
might thus account for an event .being 
omitted in one statement and mentioned 
in a later one they in no way explain con- 
tradictions in the statements. 

Then the learned Judge says that there 
was no reason for Chambeli to name inno- 
cent persons as murderers. But in the first 
place it is' clear from the evidence that 
while she was in the hospital various per- 
sons came to see her or were put in charge 
of her, so that it is not impossible that she 
may have been tutored, and her readiness 
to act on any hint that might have been 
conveyed to her in regard to the murderers 
is shown from her conduct on the 27th 
June at a parade which was held in the 
jail for the identification of Dial Das. The 
noteP. G. written by Mr. Gurmukh Singh 
Mongia, the Magistrate who conducted 
the identification, shows what happened. 
Chambeli completely failed to identify 
Dial Das as she picked out three other men, 
one after another, who were totally unlike 
Dial Das in appearance. The Magistrate 
then sat down to write his note with his 
back slightly towards Chambeli and some 
people began asking why she had not been 
able to identify the man. She then said, 
while the Magistrate was writing, that she 
could now identify the man and she pointed 
out Dial Das. In the second place, even if 
Chambeli was not actually tutored, she 
probably heard while she was in hospitd 
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that the appellants were suspected of being 
concerned in the murders and had been 
arrested; and she may have thus become 
impressed with the belief that they were 
guilty and have implicated them on that 
account. It is noteworthy that she has 
improved her story in regard to the appel- 
lant's complicity in the murders, for, while 
according to her statement of the 17th June 
they appeared on the scene long after her 
husband’s murder, in her evidence in Court 
she makes out that they were standing on 
the balcony while her husband was being 
murdered in the room. 

The Sessions Judge thinks that Ohambeli 
would not have invented the story of falling 
from the balcony into the court-yard when 
she could have said that she came down the 
stairs. But the explanation that suggests 
itself is that she had to invent the story 
in order to account for her being found 
lying wounded and unconscious in the 
court yard. According to the story told 
in'the first detailed statement that she made, 
viz, the statement of the 17th June, she 
went upstairs long after her husband had 
been murdered, and the Babaji was not 
there when she got upstairs. At all events 
she made no mention of his being present 
there at the time and if she had mention- 
ed his presence she would have been faced 
with the difficulty of accounting for his not 
killing her on the spot when he was no 
longer occupied with killing her husband 
or the other persons who were in the room 
with him. The Babaji not being there 
she could not say that he ran after her 
down the stairs and struck her down in 
the court-yard, and she was, therefore, 
driven to the necessity of saying that she 
fell from the balcony into the court-yard 
and lost consciousness. In her statement 
of the 25th June she changed her story and 
said that when she got upstairs she saw 
her husband beit^ murdered, and that she 
then came down the stairs. But she had 
to bring in the story of the fall which she 
had told to the Deputy Oommissioner on 
the 17th June, andjin order to do this she 
was obliged to say that she went upstairs a 
second time. At the trial, however, she 
denied having gone upstairs more than once 
and made out that she lost consciousness 
on seeing her husband murdered and fell 
down from the balcony. It is important to 
note in this connection the discrepancies 
in her statements as to whether she lost 
coasoiousaess before or after the fall from 
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the balcony, and also a further contradic* 
tion to be found in her statement before 
the Committing Magistrate according to 
which she threw herself down from the 
balcony in despair. 

The Sessions Judge hM referred to the 
fact that Ohambeli had a contusion on one 
of her knees, but (hat could have been 
caused by her falling on the ground when 
her assailant struck ; her in the court-yard. 

Apart from the discrepancies inChambeli’s 
statement the story that she fainted and 
fell from the balcony into the court-yard 
is improbable for other reasons. One is 
that if she had had such a fall, the balcony 
being more than 12feet above the court-yard, 
she would probably have had a miscarriage 
as she was more than six months pregnant. 
Another is that the story of her falling 
from the southern balcony does not explain 
how she came to be found in the morning 
lying unconscious, not near the southern 
wall of the court-yard but in the north- 
eastern corner about 2^ feet from the north 
and east walls. She says in cross-examina- 
tion in her evidence at the trial that after 
the fall she regained consciousness and 
moved away a foot or two, but this is an 
improvement on what she had said before, 
and besides she does not say that she moved 
right into the far corner of the court-yard, 
which, it may be noted, is 15 feet square. 

Then it seems hardly credible that 
Ohambeli could have reached the room 
where her husband was in time for her to 
see what she says she saw. Her husband 
had received at least one blow when she 
was awakened by his cry, and she had to 
cross the court-yard, go up the stairs, and 
then go some way along the southern 
balcony to get to the room. One would 
naturally suppose that by that time Pahlad 
would have been despatched, and yet ac- 
cording to Ohambeli he had received only 
the wound at the back of the neck and was 
sitting when she arrived. 

'There is another important point also. 
Ohambeli does not say that she took the 
child Shanti upstairs with her, and natural- 
ly she would not have done so. Besides, 
if she had had the child with her when 
she fell from the balcony, the child would 
have been injured by the fall, whereas she 
had no inj ury except the wound inflicted 
by her mother’s assailant. The child would, 
therefore, have been left lying oft' the bed in 
the dalan, yet in the morning she was found 
lying wounded beside her mother in the 
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court-yard. No explanation of this is forth- 
coming on the prosecution theory. All 
the facts are, on the other hand, explained 
by the defence theory, which is that the 
murderer entered the dalan while Charnbeli 
and the children wej’e there, and first at- 
tacked and murdered Anguri, ihat mean- 
while Charnbeli picked up Shanti and ran 
out aiong with Ramon into the court-yard, 
that the murderer pursued them, struck 
down Charnbeli in the corner of the court- 
yard, and wounded her and Shanti and 
then went into the kitchen where Ramon 
had taken refuge, and killed her and threw 
the axe down beside her. 

Further it appears to bo highly improb- 
able that the appellants would have been 
present on the balcony at the time when the 
murders were being co.mmitted. If, as is 
alleged by the prosecution, they had hired 
Gobind Das to murder Pahlad and his 
family they would have surely taken care 
not to appear on the scene at all. 

It is argued for the prosecution that as 
the outer door of Pahlad’s house was 
chained Gobind Das must have been in- 
troduced into the house by Piare Lai 
from the roof of Piare Lai’s house. But 
the argument is based on the assumption 
that Gobind Das had not been sleeping 
in Pahlad’e house on the night of the 
murders. Although Charnbeli professes to 
have no recollection of the Babaji having 
come to the house and slept there she 
admitted before the Committing Magistrate 
that he bad slept there that night on the 
roof of the upper storey. 

We need not discuss the question of the 
possible motive for the crimes, but we 
may observe that it is by no'means necessary 
that the murderer must have been, as con- 
tended by the learned Public Prosecutor, 
hired by other persons to commit them. 

Our conclusion for the reasons given 
above is- that the evidence of Charnbeli is, 
like that of Hardwari, absolutely untrust- 
worthy and that there are the strongest 
reasons for disbelieving her story, and for 
believing that she did not go upstairs or 
see what happened upstairs, but th^t she 
remained downstairs in the dalan until 
the murderer came there. There is no other 
evidence to support the case for the pro- 
secution. 

We, accordingly, accept the appeals of 
Ram Karan, Amin Ohand and Piare Lai, 
set aside all the convictions and sentences 
and acquit them, both of the offenees 


under as. 302-149 and of those under ss. 307- 
149 of the Indian Penal Code. Also under 
s, 376 of the Cr. P. C., we set aside ^ the 
convictions of Dial Das for the offences 
under ss 302-149 of the Indian Penal Code, 
and the sentences of death' passed on him 
and acquit him of tho-se offences. Further, 
acting under the provisions of s. 439 of 
the Cr. P. 0., we set aside the conviction 
of, and the sentences passed on. Dial Das 
for the offences under ss. 307-149 of the 
Indian Penal Code, and acquit him of those 
offences. 

z. K. Appeal accepted. 


ALLAHABAD HIGH COURT. 

Criminal Rbvision No. 472 op 1925. 

August 6, 1925. 

Present: — Mr. Justice KanhaiyaLal. 

KHAMANI AND oTHBBS— A ccusbd — 
Applicants 
versus 

EMPEROR— Oppositb Fartt. ■ 

Penal Code (Act XLV of 1860)^ s. 500— Defamation 
— Degradation in caste- Privilege, 

A statement by the accused to certain members of 
the caste that the complainant had become a sweeper 
by reason of his having shaken hands and associated 
with sweepers, is defamatory and is not privileged 
where it does not represent the decision formally 
arrived at by a panchayat held to consider the matter. 

Criminal revision from an order of the 
Sessions Judge, Bareilly, dated the 25th 
July 1925. 

Mr. S. C. Das, for the Applicants. 
JUDGMENT. — The applicants have 
been convicted of an offence under s. 500 of 
the Indian Penal Code and sentenced to 
pay a fine of Rs. 51 each or in default 
simple imprisonment for four months. It 
appears that there was a procession taken 
out at Bareilly in November last in which 
various classes of people including some 
sweepers had joined. One of the persons 
who joined the procession was Mangli 
Prasad who belonged to the Bhurji caste. 
The three petitioners have been found to 
have told different persons of the same caste 
that if they associated with Mangli Prasad 
they would refuse to smoke or drink with 
them as Mangli Prasad had become a sweep- 
er, by reason of his having shaken bands 
and associated with sweepers in that pro- 
cession. It is argued here that the Trial 
Court had no jurisdiction, and that the 
three accused ought not to have been joint- 
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ly tried, but none of these points were 
taken in the Courts below. If there were 
any substance in these objections, they 
would, undoubtedly, have been urged in the 
Courts below. It is also stated that the 
statements made were not per se defqLmatory, 
and that they were made in good faith and 
were privileged. The imputation made 
clearly suggested that Mangli Prasad was 
not fit to be associated with by reason of 
his having joined that procession or shaken 
hands with the sweepers. It cannot, how- 
ever, be said that if he had done so, he had 
thereby become a sweeper, and the effect 
of the imputation must, undoubtedly, have 
been to lower his position or character in 
the estimation of his caste fellows. The 
imputation would have been privileged, if 
a panchayat of the caste had been held to 
discuss the matter, and the decision arrived 
at the panchayat communicated to the per- 
sons interested therein, but it has been 
found that there was no panchayat held to 
consider the matter, and no decision form- 
ally arrived at which would give it the 
protection claimed. One of the witnesses 
deposes that all the three accused joined 
together in warning him that if he associat- 
ed with Mangli Prasad they would refuse 
to smoke or drink with him, as Mangli 
Prasad had become a sweeper. A joint 
trial under these circumstances is not open 
to any objection. The application is reject- 
ed. 

N H. Application rejectd. 


ALLAHABAD HIGH COURT* 

Criminal Revision No. 449 of 1925. 

November 13,30, 1925. 

Present : — Mr. Justice Sulaiman. 

INDAR SINGH— AppLiCiiNT 
versus 

EMPEROR“Opposite Party. 

Penal Code (XLV of 1860) ^ s IfiS— Criminal mis- 
appropriation — Repudiation of trust — Sapurddar of 
attached property — Failure to deliver property — Cove- 
nant for delivery of price — Civil liability 
Section 403, Penal Code, is in no way restricted to 
appropriating property to one’s own use If a trustee 
repudiates the trust and asserts that he now holds the 
property on behalf of a person other than the one 
who entrusted him with it, he has misappropriated 
the property just as much he would have been said 
to misappropriate it if he had been putting forward 
hia own claim to it. [p. 586, col, 1.] 
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When a Receiver attaches property and entrusts it 
to some person Jie does not purpoit to sell it to 
him or dispose *it of at that time The Receiver 
may not even be m e position to know its true 
value The intention of the paities is that the 
articles should be returned in specie or produced at 
the time when the auction sale is to take place The 
covenant in the sapurdnama, that the person entrusted 
with the property would be liable to pay a certain 
amount m case he fails to deliver the pioperty, is 
more by way of security than because the property 
18 transfer! ed to him with libeity to dispose it of or 
withhold it In such cases it is the true intention 
of the parties which must be taken into account 
Tlierefore, if the properly is not produced the sajmrd- 
dar is guilty of criminal misappiopnation It is not 
a case of mere civil liability [p 586, col 2 ] 

The mere fact that there is a civil liability does 
not necessarily absolve one from criminal liability 
[ibid ] , 

Criminal revision from an order of the 
Additional Sessions Judge, Moradabad, 
dated the 2l8t July 1925. 

Mr M N, Rama, for the Applicant 

The Assistant Government Advocate, for 
the Crown 

JUDGMENT.— i?, 1925).— 
This is a criminal revision from a convic- 
tion of the accused under s 4 (j 6 of the 
Indian Penal Code. The facts are as fol- 
lows -—One Harbans was declared an insol 
vent and Lala Ram was appointed Receiver 
of his estate in January 1925 The Receiver 
attached certain heads of cattle belonging 
to the insolvent and made them over to the 
applicant after taking a sapurdnama from 
him. The Receiver first fixed the 13th Feb- 
ruary for sale and three days eaiher he sent 
a notice to the applicant to produce the 
cattle at the place where the auction was to 
take place, but the notice wa^ returned 
unserved and no auction took place. On 
this the Receiver fixed another date for sale 
and sent a fresh notice to the applicant but 
even on that date the cattle were not pro- 
duced, nor did the applicant turn up. Sub- 
sequently the Receiver received a notice 
from the applicant to tlie effect that the 
cattle attached by the Receiver did not belong 
to the insolvent but belonged to his brother 
who had filed an objection in the Execution 
Court and that the Receiver had no right to 
attach them The Receiver replied^ that the 
applicant was bound to produce the cattle 
and he had no right to stop their produc- 
tion even if the insolvent's brotlier had 
filed an objection. To this the applicant 
replied that sapurdnama was not binding 
on him and that he in fact filed a com- 
plaint under s. 420 of the Indian Penal 
Code in respect of it. On such reply being 
received the Receiver with the permission 
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of the Additional District Judge filed ra 
complaint out of which this revision has 
arisen. 

The complaint filed by the accused under 
8. 420 was dismissed summarily and he has 
not had that order revised. At the trial 
of the present case the accused denied that 
any cattle of Harbans had in fact been 
attached or^handed over to him and he even 
denied a proper execution of the aapurd- 
nama. The Courts below, however, have 
found these questions of fact against the 
applicant. I must, therefore, assume that 
the heads of cattle had actually been attach- 
ed by the Receiver and made over to the 
applicant, who executed a sapurdnama in 
respect of them. 

The learned Vakil for the applicant 
has argued, firstly, that no offence under 
s. 406 was committed as there has been 
no misappropriation, and secondly that in 
view of a clause in the sapurdnama for the 
payment of the price of the cattle there was 
no criminal misappropriation. 

The applicant has not put the cattle to 
his own use nor heis he disposed of them 
dishonestly. What has happened is that 
he is’holding them still as trustee, but he 
is denying that he is holding them on behalf 
of the Receiver from whom he had taken 
them. He now asserts that the cattle belong 
to another person on whose behalf he 
holds them. Misappropriation has not been 
expressly defined in the Indian Penal Code. 
The illustrations to s. 403 all relate to cases 
where a person appropriates the article to 
his own use, but the illustrations cannot be 
taken to limit or narrow the scope of s. 403 
itself. It seems to me that if a person sets 
apart an article for the use of another 
person, of which article he is a trustee of 
the complainant, he misappropriates it even 
though he has not put it to his own use. 
Section 403 is in no way restricted to 
appropriating property to one’s own use. 
If a trustee repudiates the trust and asserts 
that he now holds the property on behalf 
of a person other than the one who entrust- 
ed him with it, he has misappropriated the 
property just as much he would have been 
said to misappropriate it if he had been 
putting forward his own claim to it. The 
applicant got possession of the cattle from 
the Receiver and undertook to return them 
to the Receiver. When subsequently he 
repudiated the right of the Receiver to 
attach the cattle and asserted that they 
really belonged to the insolvent’s brother 
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and that he would not hand them over to 
the Receiver he must be deemed to have com- 
mitted a misappropriation. 

As regards the second point the relevant 
portion of the sapurdnama is as follows : — 
“Whenever the Court or the Receiver de- 
mands the production of the attached jjro- 
perty I shall deliver the same without objec- 
tion. If for any reason I fail to deliver them 
then I shall pay the price, Rs.950 ” The argu- 
ment of the learned Vakil for the applicant 
is that when it was clearly stipulated that in 
case of failure to deliver the cattle the 
applicant would be liable to pay their price 
amounting to Rs. 950 his default cannot 
amount to a criminal misappropriation, and 
that at best his liability was only a civil 
liability. But the mere fact that there- is a 
civil liability does not necessarily absolve 
one from criminal liability. When a Re- 
ceiver attaches property and entrusts it to 
some person in the village he does not 
purport to sell it to him or dispose it of at 
that time. The Receiver may not even be 
in a position to know its true value. 
The intention of the parties is that the 
articles should be returned in specie or 
produced at the time when the auction- 
sale is to take place. The covenant that 
the accused would be liable to pay a 
certain amount is more by way of security 
than because the property is transferred to 
him with liberty to dispose of it or with- 
hold it. In such cases it is the true inten- 
tion of the parties which must be taken 
into account. There can be no doubt that 
in this case it could never have been the 
intention of the Receiver that the property 
attached should not be actually produced 
when the auction is to take place. If such 
property is not produced the insolvent as 
well as the creditors may suffer for it can- 
not be known beforehaiid what actual 
price would be fetched at the sale. 

I would dismiss the application. 

The conduct of the accused has been both 
obstinate and stupid. Had he returned the 
heads of cattle when his prosecution began 
it would have l)een possible to take a 
lenient view so far as the sentence is con- 
cerned, as the accused is a very old man. 
The learned Vakil for the applicant has 
stated before me that Hs client expressed 
his readiness to deliver the heads of cattle, 
etc, and that even now he is prepared 
to hand over the same. If the heads of 
cattle and other articles were delivered 
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to the Receiver I would be prepared to in- 
terfere with the sentence. I accordingly 
allow this case to stand over for a fortnight. 
If by that time the cattle, etc , have been 
delivered to the Receiver and a duly sworn 
affidavit is filed before me stating that the 
delivery has been made, I would reduce the 
sentence. Pnt up for orders after two 
weeks. 

{November 30, 1925 ),— affidavit of 
Nain Singh son of Indra Singh shows 
that the accused has returned to the Re- 
ceiver all the articles which were entrust- 
ed to him except two bullocks which 
have died and that he has paid to the Re- 
ceiver Rs. Ie30 as their price and that an 
addition he has paid Rs. 300 on account of 
the expenses and costs incurred in prosecut- 
ing the criminal case. In view of these 
circumstances as indicated in my previous 
order I uphold the conviction but reduce 
the sentence to the period already served. 
The bail-bond is cancelled and he need not 
surrender. 

N H. Application dismissed. 


LAHORE HIGH COURT. 

Criminal Rsvision No. 330 of 1925. 

April 17, 1925. 

Present: — Mr. Justice Abdul Raoof. 

W AS AL— Con vict—Pbtitionbr 
versus 

E MPE ROR — Respon DENT. 

Penal Code (Act XLV of I860), s JfS? — Burglary — 
Conviction based on production of non-identifiable 
articles, legality of. 

Coznplsinant'a shop wm broken into and a quantity 
of cotton and some pieces of cloth were stolen, but 
complainant did not furnish the Police with a list of 
the articles which had been stolen Accused was seen 
next morning in the village carrying bundles of cloth 
He was subsequently arretted and produced a bag of 
cotton and certain pieces of cloth of an ordinary 
character which any cloth merchant might be expect- 
ed to stock and sell, but which were claimed by the 
complainant as belonging to him ' 

Held, that the evidence against the accused was of 
an inconclusive character and was not sufficient to 
support a conviction* under s. 457 of the Penal Code 
Petition for revision of an order of the 
Sessions Judge, Ferozepur, dated the 20th 
January 1925, affirming that of the Magis- 
trate, First Class, Muktsar, District Fergzo- 
|)ore, dated the 14th December 1924. 


Dr. Nand Lai, for the Petitioner. 

Mr. J. N. Bhandari, for the Government 
Advocate, for the Respondent. 

JUDGMENT.— On the night between 
11th and 12th November 1924 a burglary was 
committed at the shop of Gurditta. The 
shopkeeper came to his shop in the morn- 
ing and found that the lock had been broken 
open and certain articles such as kapas 
and a quantity of cloth were removed. 
He lodged a First Information Report but 
did not produce a list of the missing 
articles as on account of confusion in the 
shop he was unable to prepare a list. Three 
persons, mz., Wasil, Jhaggar and Jamal Din 
were tried for the offence and were convict- 
ed by the Magistrate under s. 457, Indian 
Penal Code. Two of the convicted persons, 
viz,, Wasil and Jamal Din appealed but 
their appeals have been dismissed by Ihe 
learned Sessions Judge, Perozepore. One 
of them, VIZ., Wasil has come up in revision 
to this Court. The only evidence against 
him is that he produced a bag of kapas 
and a ghara containing a quanity of the 
stolen cloth. The recovery list, Ex. P-0, 
contains the list of the articles which are 
as follows: — 

1. White gabrun phuldar. 

2. White dona with green theka. 

3. White gabrun with green stripes, 

4. Latha black. 

5. While gabrun with black line. 

6. Latha white without number. 

7. Latha white. 

8. Gabrun with lace, green coloured. 

9. Gabrun with black line. 

10. One bag of kapas. 

These articles were really incapable of 
identification. The complainant Gurditta, 
however, gave evidence and identified those 
articles as belonging to him. Such articles 
are of ordinary character and any cloth 
merchant may stock them and sell them. 
It is impossible to say with certainty that 
the cloth and the kapas produced belonged 
to Gurditta and had been stolen from bis 
shop. The conviction, therefore, cannot be 
sustained upon this piece of evidence. It 
is, however, contended on behalf of the 
Crown that the three accused persons were 
seen by Bhag Singh, P. W. No. 7, in the early 
morning shortly after the burglary some- 
where in the village carrying bundles of 
cloth and that this evidence coupled with the 
evidence relating to the production of the 
articles proves the guilt of the petitioner, 
lam unable to accept this contention, Un» 
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less it is established beyond all possible 
doubt that the bundles contained the goods 
stolen from the shop of Gurditta or that the 
articles produced by Wasil were the stolen 
property belonging to Gurditta the con- 
viction cannot be allowed to stand. The 
evidence against the accused was wholly 
insufficient and inconclusive. 

1, therefore, accept this petition for revi- 
sion, set aside the conviction of Wasil and 
direct that he be forthwith released, 
z. K. Petition accepted. 


ALLAHABAD HIGH COURT. 

Criminal Rbiusion No. 492 op 1925. 
August 14, 1925. 

Present : — Mr. Justice Kanhaiya, Lai. 

Tkakur KASHI PRASAD— Accused- 
Applicant 

Z'CVSUS 

KMPEROR THR0CJ6H RAM SUNDER— 
Opposite Party. 

Criminal Procedure Code (Act V of 1898), s 250— 
Fnvoloi^ or vexatious complaint - Compensation, 
award of 

Under the Cr P. C of 1898 as amended in 1923, 
compensation can be awarded to the accused when the 
complaint is shown to be false and either frivolous or 
vexatious and it is not necessary to show that it is 
both frivolous and vexatious. 

Ram Singh v Mathura, 14 Ind. Cas. 599, 34 A. 354, 9 
A L. J 308, 13 Cr. L J, 217, distinguished. 

Criminal revision from an order of the 
Sessions Judge, Gorakhpur, dated the 1st 
J line 1925. 

Mr. Kumuda Prasad, for the Applicant. 

JUDGMENT. — The applicant Kashi 
Prasad brought a complaint against the 
opposite party which was found to be false 
and brought on account of enmity. The 
learned Trying Magistrate ordered the 
accused to pay Rs. 50 aa compensation. The 
contention here is that no such compensa- 
tion can be awarded unless the complaint is 
shown to be frivolous and vexatious, and 
reliance is placed on the decision in the 
case of Ram Singh v. Mathura (1). That case 
was, however, decided under the old Cr. P. C. 
The alteration since made covers a case 
where the complaint is shown to have been 
false and either frivolous or vexatious. The 
complaint in the present instance has been 
found to have been false and brought on 
account of enmity, and s. 250of the Or. P. 0. 

(1) 11 Ittd.<;as. 599; 34 A. 3S4, 9 A. L. J. 308; 13 Or. 
1 *. 5 24 ., 
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justlAed the Magistrate in awarding com- 
pensation under the circumstances. The 
application is rejected. 

N. H. Application rejected. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

Criminal Refbuence No. 195 op 1925. 

September 20, 1925. 

Present: — Mf. Kennedy, J. C., and 
Mr. Tyabji, A. J. 0. 

EMPEROR — PRostcuTOB 
versus 

GULAB AND ANOTHER— Accused. 

Bombay Abkart Act {V of IS7S), a. {1) (a)— 
Importation of foreign liquor — Punishment, appro- 
priate. 

On conviction under s. 43 (1) (a) of the Bombay Al> 
kari Act the more appropriate form of punishment is 
imprisonment and not tine. 

Reference made by the District Magis- 
trate, Larkana, dated the 21st August 1925. 

Mr. C. M, Loboy Acting Public Prosecutor, 
for the Crown. 

Mr. Partabrai D, Punwaniy for the 
Accused. 

JUDGMENT.— The accused persons 
were convicted under B. 43 (1) (a) of Act V 
of 1878. The Second Class Magistrate of 
Labdaria finding that these two persons 
had imported foreign liquor front Kalat, 
inflicted upon each of them a fine of 
Rs. 100 or in default to undergo rigorous 
imprisonment for six weeks. This fine has 
been paid. 

The case was referred here by the District 
Magistrate of Larkana on the ground that 
the sentence is inadequate. 

It being necessary to ascertain in the first 
place whether the accused were .properly 
convicted, we are of the opinion that it is 
not shown that Gulab was guilty of the 
charge, namely, that he imported the foreign 
liquor. He was a cartman and although 
his behaviour is suspicious, yet it by no 
means follows that even if he was aware 
that he ^vas committing an abkari offence 
he imported the liquor. It is just as possi- 
ble he may have been removing this liq ior 
from some depot in British India to some 
depot in British India. We think, it is 
impossible to uphold his conviction of the 
offence of importing liquor. We, therefore, 
set aside the conviction on him, acquit ana 
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discharge him and direct thathis fine should 
be refunded. 

As regard^ the question of Ali Mardan, 
we are not inclined to set aside the finding 
of the lower Court. It seems clear enough 
that this accused ran away as soon as chal- 
lenged. This indicates that he had a guilty 
knowledge aie to what the cart contained. 
The natural inference is that he had been 
the importer for some time. And if that infer- 
ence is incorrect it is for him to say how and 
under what- circumstances he came into 
the possession of the liquor. We think, 
therefore, his conviction is right. 

We are of the opinion that fine is an 
inappropriate sentence in a case like this. 
If the convict is a poor man, it means a 
great and excessive hardship not only to 
himself but also to his family. But as a 
general rule, the fine is very little deterrent 
because it is clear when importation on so 
large a scale as in the present case takes 
place, there must be some wealthy men be- 
hind it who are well able to pay fines in 
order to secure services of poor men. The 
only chance, therefore, of depriving such 
confederates of the services of their whiling 
agents is ^ to inflict punishment on these 
agents which cannot be lightened by any 
act of their principals Therefore it seems 
to us that in such cases the more appro- 
priate form of punishment is one of im- 
prisonment. And the present case seems 
to be paiticuiarly a flagrant case. 

On the whole, therefore, we enhance the 
sentence passed by the Hecond Class Magis- 
trate, Labdaria and under s. 43 d) {a) 
sentence Ali Mardan to three months’ rigor- 
ous imprisonment. The fine, if paid, to 
be refunded. 

z. K. Sentence enhanced 


ALLAHABAD HIGH COURT. 

OaiMiNAL Appeal No 697 of 1925. 

November 10, 1925, 

Present: — Mr. Justice Daniels. 

KRISHNA QOPAL — Accused — 
Applicant 
versus 

EMPEROR — Oppostitb Party. 

Arms Act {XI of 1S78), s. 19 (f) — Illegal possession 
of arms — Arms found in room attached to office fre- 
quented by many people — Lessee, whether in possession 
The upper storey of a house used as the office of 
a certain Society, which was rented in the name 
of the accused, was raided by tlie Police and a pistol 
and a certain number of cartridges were found at the 
bottom of a gram bin in a room at the back of the 
Idtohen which had no doors, The accused was not 
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present at the time of the search, but three other 
members of the Society, to one of whom, the key of 
the house had been made over by the accused, were 
present 

Held, that it could not be said that it had been 
proved beyond leasonable doubt that the pistol and 
cartridges weie in the x>ossession of the accused 

Criminal appeal from an order of the 
Sessions Judge, Jhansi, dated the 19th 
August 1925 

Dr. N. C. Vaish, for the Applicant. 

The Government Pleader, for the Crown. 

JUDGMENT. — In this case Krishna 
Gopal Sharma has been convicted of an 
offence under s. 19 of the Arms Act. The 
upper storey of a house at Jhansi forming 
the Local Congress office was raided by 
the Police on 3 1st May last and a Mauser 
pistol and 64 cartridges were found in the 
bottom of a grain- bin in a room at the 
back. The zoom was behind the kitchen 
and had no doors. The upper storey was 
rented in the name of the accused. The 
accused, however, w^as not present at the 
time, and it is said that he had gone to 
Cawmpore five days before At the time of 
the raid the key was in possession of 
Ajodhya Prasad to whom the accused had 
handed it over. There were two other 
members of the Local Congress present in 
the upper storey at the time of the search. 
It is further in evidence that the particular 
room in which the pistol and cartridges 
were found has no doors to it. The ques- 
tion IS whether this is sufficient to prove 
beyond reasonable doubt that the pistol and 
cartridges were in the possession of the 
accused. It does not seem to me that it is. 
The evidence does not exclude a reason- 
able possibility of a pistol having been 
placed there by some other of the persons 
who frequented the looms or even by 
Ajodhya Piasad in whose possession they 
were at the time. The learned Sessions 
Judge has felt the difficulty, and the 
circumstance which he considers decisive 
is that ,some days afterwards the accused 
was arrested in possession of a revolver 
with cartridges of the same brand as those 
found in the Congress rooms. Even this, 
however, is not to my mind decisive, unless 
it is shown that the cartridges were of a 
peculiar kind such as no other frequenters 
of the Congress rooms was likely to have. 
It might easily be that more than one 
person frequenting these rooms was in pos- 
session of unlawful arms and that the type 
of cartridge used by both of them was the 
same. The case is one of some difficulty, 
but the evidence is, in my opinion, not 
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quite sufficient to bring home the posses- 
sion of the unlicensed arms to the accused. 
I, therefore, accept his appeal and set aside 
the conviction and sentence in this case, 
z. K. Appeal accepted. 


SIND JUDICIAL GOMMIS> 
SIGNER’S COURT. 

Criminal Revision Application No. 202 
OF 1925. 

September 21, 1925. 

Present: — Mr. Kennedy, J. 0., and 
Mr. Tyabji, A. J; 0. 

L. A^ MORRISON— Applicant 


trate has refused to issue process under 
s. 202, when proceedings are being taken 
to revise that order. It is obvious that 
although one Magistrate may refuse to issue 
process another Magistrate may do so and 
process may thus be issued without the 
necessity of upsetting the order of thd first 
Magistrate. It would be impossible to 
arrest any criminal if we accept the view 
that once any Magistrate has refused to 
issue process that is to give such criminal 
immunity from all processes for ever. No 
doubt notice is generally given when it is 
proposed to upset an order under s. 202 but 
that is mere matter of convenience and of 
equity. It is in no way obligatory for the 
Court so to issue notice. 


versus 

H. M. CROWDER and others— Opponents. 

Criminal Procedure Code (Act V of 1898), ss. 202, 
139— Refusal to issue process — Revision— Notice to 
accused, whether necessary. 

It IS not obligatory on a Superior Court to give any 
notice to a person against whom a Magistrate has 
refused to issue process under s 202 of the Cr P O., 
when proceedings are being taken to revise that order. 

Application to revise an order of Mr. 
Raymond, A. J. 0., dispensing with notice 
of a revision application against an order 
of the City Magistrate, Karachi. 

Mr. D. N. O'Sullivan, for the Applicant. 

Mr. Motiram Idanmal, for the Opponents. 

Mr. C. M. Lobo, Acting Public Prosecutor, 
for the Crown. 

JUDGMENT. — In this caseone Crowder 
brought a serious accusation against one 
Morrison in the Court of the City Magistrate, 
Karachi. The City Magistrate held an in- 
vestigation, apparently under s. 202, Cr.P.C., 
and as a result of that enquiry came to the 
conclusion that he should not issue process. 
It is not necessary for the purposes of the 
present application to make any remark as 
to the expediency of the procedure adopted, 
and far less the propriety of the order. 
Crowder being dissatisfied with that order 
has made a revisional application on the 
Bessions Court side which came up before 
my brother Raymond, A. J. 0. Raymond, 
A. J. C., admitted this application to a 
regular hearing and directed issue of a 
notice to Morrison. Shortly after that order 
the complainant having represented to the 
Court that Morrison is no longer in India, 
the Court directed notice to be dispensed 
with. And it is this order that the appli- 
cant Morrison now seeks to set aside. 

There is nothing in the Code to make it 
necessary for a Superior Court to give any 
notice to any person against whom a Magis- 


The order of Raymond, A. J. C., therefore, 
dispensing to issue of notice was a perfect- 
ly good order in the circumstances and was 
made on due cause shown, it being repre- 
sented to him that the opponent had left 
India. The circumstances which made it 
appear that it was difficult to serve notice 
rendered it very undesirable to delay the en- 
quiry until notice had been issued. 

We, therefore, dismiss this application, 
z. K. Application dismissed. 


LAHORE HIGH COURT. 

Criminal Miscellaneous Case No. 58 
OP 1925. 

March 3, 1925. 

Present: — Justice Sir Henry Scot t- 
Smith, Kt. 

EMPEROR— Applicant 
versus 

QHULAM MOHAMMAD and others— 
Accused. 

Criminal Procedure Code (Act V of 189S^), ss. 197, 
1,98 — Bail — Policy of law. 

The policy of the law is to allow bail in case of 
under-tnal prisoners rather than to refuse it. 

It is no ground for refusing bail that to grant it 
would prejudice the case. 

Mr. Pctman, for the Accused. 

ORDER. — I have seen the record and 
do not consider that the case is of such a 
serious nature that bail should be refused. 
The only reason given by the Magistrate 
for refusing bail is that to grant it would 
be prejudicing the case. This is not cor- 
rect. The present policy of the law is to 
allow the bail in the case of under trial 
prisoners rather than to refuse it. 

Accused may be released on bail with 
one surety each in Rs. 500. 

z. K. Order accordingly. 
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ALLAHABAD HIGH COURT. 

Criminal Reference No. 647 op 1925. 

November 18, 1925. 

Present: — Mr. Justice Daniels. 

EMPEROR — Prosecdtor 
versus 

Musammat KE8AR— Accosbd — 
Opposite Party. 

Criminal Procedure Code {Act V of 1898), 8 562 — 
Penal Code {Act XLV of 1860), 8 SOO— Attempt to com- 
mit auictde— Release on security — Revision— Order, 
whether can he set aside. 

Section 562 (3), Or. P. 0., empowers the High Court 
in the exercise of its powers of revision to set aside 
an 'Order under s. 562 and substitute a sentence of 
imprisonment 

An attempt to commit suicide should not be treated 
lightly. 

Criminal reference made by the District 
Magistrate, Jhansi, dated the 14th of Octo- 
ber 1925. 

REFERRING ORDER. — In the case 
of Emperor v. Musammat Kesar, under 
B. 309 of the Indian Penal Code, the Magis- 
trate convicting the accused has dealt with 
the case under the provisions of s. 562, Cr. 
P. C., and taken security from her for her 
appearance if called on within one year. 

It is proved that the accused jumped into 
a well merely in consequence of a quarrel 
with a woman neighbour in which abuse 
only was exchanged. The Magistrate consi- 
ders that her object was to cast ignominy on 
the person she had quarrelled with. 

I consider that no adequate punishment 
has been awarded and that the law has not 
been vindicated. 

There is an increasing tendency among 
Magistrates to avoid punishing attempts of 
suicide. The law is clear but it is rapidly 
becoming a dead letter. If s. 309 is to be 
retained it must be enforced, and I feel that 
if it is to be enforced a pronouncement is 
required from higher authority than mine. 

I, therefore, refer this case to the Hon’ble 
High Court for orders. I have selected it 
for reference because there can be no plea 
for the accused that she acted in desperation 
induced by suffering or shame. 

The Magistrate will makesuchrepresenta- 
tion in support of his judgment as he may 
wish. 

Dr. N. C. Vaish, for the Opposite Parly. 

JUDGMBNT.-7 f'or the reasons given 
by the District Magistrate I accept this Re- 
ference and substitute a sentence of fourteen 
days simple imprisonment for the order 
under s. 562 of the Or. P. C. passed by the 
Court below. Dr. Vaish for the applicant 
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has referred me to a ruling of the year 1914, 
Emperor v Ghasite (1), in which it was held 
that the only procedure open to the High 
Court in such a case was to order a le-tnal. 
The law has since been amended, and s 562, 
sub-s (3), empowers the High Court in the 
exercise of its powers of revision to set 
aside an order under s. 562 and substitute a 
sentence of imprisonment, 
z K. Reference accepted. 

(1) 26 Ind. Cas 635, 37 A 31, 12 A. L. J. 1244, 16 
Cr. L J. 43. 


ALLAHABAD HIGH COURT. 

Criminal Rbferb.ncb No. 540 op 1925. 

December 1, 1925. 

P resen t : — Mr. J ustice 8 ulaiman . 
KALAP NATH— Accused— Applicant 

versus 

EMPEROR — Opposite Party. 

Police Act (V of 1861), s Slf. — Supplying uater 
to public and receiving tips— Water, whether '"exposed 
for sale ” 

A person who sets up a chauki (wooden board) with 
an earthen jar filled with water on a public place and 
supplies water to all those who want it, cannot be 
said to expose the water for sale within s 34 (4; of 
the Police Act, nieiely because sometimes some of 
the persons who take water do voluntarily give tips 
to him 

The expression “exposes for sale” in s 34 (4), Police 
Act, implies that every person who takes any quantity 
of the thing exposed has to pay for it. 

Criminal reference made by the Sessions 
Judge, Benares, dated the 27th July 1925. 

REFERRING ORDER.— The appli- 
cant, Kalap Nath, has been convicted by a 
Magistrate, First Class of Benares, under 
8. 34, cl. (4) of Act V of 1861 and sentenced to 
a fine of Re 1 or in default to undergo one 
day’s simple imprisonment till the using 
of the Court. The case was tried summarily 
by the Magistrate. The applicant has come 
in a revision challenging the propriety of 
the conviction both on facts and law. 

The accused was charged and convicted 
under s. 34 (4) of Act V of 1861. This sec- 
tion provides that any person who commits 
any of the offences mentioned thereafter to 
the obstruction, inconvenience and annoy- 
ance, risk, danger or damage of the residence 
or of the passengers is punishable under 
that section. In cl. (4) of the Act is mention- 
ed as “any person who exposes any goods 
for sale”. In the present case it was alleged 
that the accused had kept a chauki with an. 
earthen jar over it and was supplying 
water to those who wanted it, and that it 
vras on the public road. On the side of the 
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prosecutioB, was examined one Muhammad 
Hafiz, Head Constable, who took the accused 
to the thana. In his evidence he did not 
mention that the water was being supplied 
for price paid. There was no other evidence 
to show that the water was exposed for sale 
and unless this fact was proved the accused 
could not be convicted. The Trying Magis- 
trate has come to ah erroneous finding on 
this point and his reasonings are peculiar 
and illogical. One of the accused’s witnesses 
Baijnath Prasad Vyas, happened to stale, 
“sometimes Brahmans who supply water 
get some alms’’. The Trying Magistrate 
referring to this portion of the evidence 
jumped to this conclusion “Brahmans 
supplying water at pausara get alms’’. 
Later on he remarked in the judgment “his 
statement that pausarawalas get alms is 
true. Therefore though the water over the 
chauki was not technically exposed for sale 
the idea is that alms should be given in 
return for the drink which amounts to much 
the same thing’’. I am unable to follow the 
logic of the reasoning as it cannot be said 
by any stretch of language that the water 
was exposed there for sale. The witness 
had made a general statement that some- 
times Brahmans who supply water get some 
alms which does not mean that the appli- 
cant was selling water. It was proved that 
he was employed by a lady to supply water 
during tlm hot month of May which is 
usually done by Hindus who consider it a 
maritorious act to 6ui)ply water to those 
who require it. The water is never sold. 
If the man who supplies the water happens 
to be a Brahman it is quite possible 
that some of those whe drink water may 
sometimes give him something as alms. 
But that fabt alone would not convert the 
free supply of water into one for sale. It is 
also very doubtful whether the pausara was 
installed on a public road and there is 
nothing to refute the defence evidence that 
it did not obstruct the way of the passers- 
by and that the pausara was adjacent to a 
well at the place where it had been main- 
tained during the previous years. Even if 
the pausara was kept on the public way the 
accused could not be convicted of an offence 
under s. 34, cl. (4) of the Police Act unless it 
was proved that the water w’as’ exposed for 
sale. He may be guilty of an offence under 
some other Act but not under s. 34 of the 
Police Act. There is absolutely no evidence 
that the water was exposed for sale and 
the finding of the lower Court is entirely 
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erroneous. The conviction of the applicant 
was improper and although the matter is 
trilling but I think in the ends of justice 
the conviction should be quashed. 

Order. — Under s. 438 of theiCr. P. 0. 
I report the case for the orders of the 
Hon’ble High Court with the recommenda- 
tion that the conviction may be set aside. 
The record will he submitted to the Hon’ble 
High Court with such explanation as the 
Trying Magistrate may like to offer. 

Mr. P. L. Banerji, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT. — This is a Reference by 
the Sessions Judge of Benares recommend- 
ing that the conviction and the sentence 
passed on the accused under s. 34 (4) of Act 
V of 1861 should be set aside. The ac- 
cused is apparently a servant of some lady 
who deputed him to supply water to all who 
wanted it at a public place. He set up a 
chauki (wooden board) with an earthen jar 
filled with water over it and supplied water 
to all those who wanted it. According to 
the order of the Judge it is not clear 
whether this board was set up on a public 
way nor is it clear whether it obstructed the 
w’ay of the passer-by. But it is not disputed 
that it was set upon a public open space. 
Although sometimes some of the persons 
who took water did voluntarily give tips, it 
is difficult to say that water was actually 
exposed for sale within the meaning of 
sub-cl. (4) of the section. The expression 
‘exposes for sale’ implies that every person 
who takes any quantity of it has to pay for 
it. This obviously is not what used to 
happen. The witnesses have merely stated 
that ‘sometimes Brahmans who supply 
water get some alms'. This does not show 
that the water which is supplied is exposed 
for sale. All that 1 have to decide in this 
case is whether an offence under s. 34 (4) 
was committed. In holding that no such 
offence was committed, I am by no means 
suggesting that the accused was not guilty 
of any other offence under some other Act, 
nor am I suggesting that he w-as in any way 
justified in occupying a part of the public 
ground in the way he did. I accordingly 
accept the Reference and setting aside the 
conviction and sentence passed on the 
accused acquit him of the offence with 
which he was charged. I direct that the 
fine, if paid be refunded. 

K. H. Reference accepted. 
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CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No 1(j7 
OF 1923. 

June 24, 1925. 

Present : — Mr. Justice Cuming and 
Mr. Justice Chakravarti. 

BA8HIRULLA BHQIYA and others— 
Plaintiffs— Appellants 
versus 

ME A JAN AND OTHERS — DEFENDANTS — 
Respondents. 

Contract Act (IX of 1872), ss 16, 71 — Landlord and 
tenant— Kahuliy at-- Interest, high rate of— Undue 
influence — Penalty 

In the absence of any evidence that at the time when 
a kabuliyat was executed, the landloid exercised undue 
influence over the tenant and that the lattei was not a 
free agent, the landlord is entitled to recovei interest on 
arrears of rent at the rate stipulated in the kabuliyat 

Appeal against a decree of the District 
Judge, Noakhali, dated the 19th of June 
1922, affirming that of the Muneif, First 
Court at Lakshmipore, dated the 24th of 
June 1920. 

Babu Nagendra Nath Chaudhury^ for 
the Appellants. 

Babus Hem Kumar Bose and Biraj 
Mohan Majumdar^ for the Respondents. 

JUDGMENT. 

Cuming) J.— In the suit out of which 
this appeal has arisen the plaintiffs sued the 
defendants for recovery of arrears of rent 
and cesses alleged to be due for the years 
1323 to 1325 for a certain howla jama 
at an annual rent of Rs. 9-9 0 with interest 
at the rate of 75 per cent, per annum under 
a registered kabuliyat dated the 1290 B, S, 
corresponding to 1884. 

The Court of first instance decreed that 
plaintiffs’ suit as against defendants Nos. 3 
and 6 on contest and ex parte against the 
other defendants at the rate of Rs. 9-9 0 per 
annum inclusive of cesses with damages at 
the rate of Rs. 25 per cent. lie did not 
allow interest at the rate of Rs. 75 per cent, 
per annum as claimed by the plaintiffs. The 
plaintiffs appealed to the District Court. 
That Court held that cesses were included 
in the rent, and it further held that the 
plaintiffs were not entitled to interest at the 
rate of Rs. 75 per cent per annum on the 
ground that the stipulation to pay interest 
at the rate of Rs. 75 per cent, per annum was 
entered in the kabuliyat as a threat to 
ensure punctual realization of the rent and 
on this ground he dismissed the appeal. 

The plaintiffs have appealed to this Court 
on the question of interest. They contend 
that they are entitled to the interest at the 
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kabuliyat rate, that unless the defendants 
can show that the parties did not contiact 
on equal terms or that one party was in a 
position to exercise undue influence over 
the other and took unfair advantage of the 
other they are entitled to the inteiest at the 
kabuliyat rate. 

I think the appellants are entitled to 
succeed. No attempt has been made by 
the defendants to prove that at the time 
when the contract was entered into the 
plaintiffs were in a position to dominate 
the defendants and to exercise undue 
influence over them to induce them to enter 
into the contract, and that the defendants 
were not free agents in entering into the 
contract. The defendants having failed to 
prove this the plaintiffs are clearly entitled 
to the interest at the rate stated in the 
kabuliyat 

The appeal is, therefore, decreed and the 
decree of the lower Appellate Court is 
modified to this extent that the plaintiffs 
are entitled to interest at the rate of Ks. 75 
per cent, per annum down to the date of the 
institution of the suit in the place of the 
damages at the rate of Rs 25 per cent, as 
allowed by the lower Appellate Court. 

The appellants are entitled to the costs 
of this appeal and the proportionate costa 
in the two lower Courts. 

Chakravarti, J.~I agree. 

z. K. Appeal allowed: 

Decree modified^ 


MADRAS HIGH COURT. 

Appeal against Order No. 338 of 11123. 

September 30, 1924. 

Present, — Mr. Justice Ramesam and 
Mr Justice Jackson 
TADEPALLI 8UBBA RAO— 
Defendant No. 1 — Appellant 
versus 

MOTAMARI LAKSHMINARAYANA 
and ANoTHtsR — P laintiffs — Respondents. 

Execution oj deciee — Mortgage-decree — Sale of pro*- 
pei ties, 01 der of— Mortgagee, i tght of, 

A mortgagee decree-holder is entitled to bring the 
moitgaged properties to sale m execution of his decree 
m any older he chooses whatever his motives may be. 
Jt IS immaterial to his rights that the mortgagor had 
since the mortgage sold one of the mortgaged prg* 
pertiea to some third person. 
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Appeal against an order of the District 
Court, Kistna, at Masulipatam, in E P. 
No. 24 of 1923, in 0. S. No. 21 of 1921. on 
the file of the Court of the Subordinate 
Judge, Masulipatam. 

PACTS. — The plaintiff, a mortgagee 
decree-holder, applied by petition for exe- 
cution of his decree and prayed that a 
proclamation for sale maybe issued in res- 
pect of the mortgaged immoveable proper- 
ties under 0. XXI, r. 66, C. P. C., and that 
they should be sold in a particular order 
and the amount collected and paid to the 
plaintiff. Objection was raised for the 
judgment-debtor that the first item which 
he had sold away ought to be sold first, 
but the Court directed the sale of the 
properties in the order in which decree- 
holder desired. The judgment-debtor ap- 
pealed. 

Mr. P. Somasundaramy for the Appel- 
lant. 

Messrs. T. Ramachandra Row and S. 
Subramanya Sastriy for the Respondents. 

JUDGMENT. — Assuming an appeal 
lies which is doubtful, we cannot interfere 
with the order of the Court below. The 
mortgagee is entitled to bring the proper- 
ties to sale in any order he chooses. We 
cannot scrutinise his motives and even on 
the allegation of the appellant, there is 
nothing improper in those motives. The 
mortgagee cannot bo in a worse position 
as to bis rights because one of the mort- 
gagor’s properties has been purchased by 
some other person. The appeal is dismiss- 
ed with costs of first respondent, 
boV. N. V, 

N. H. Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 51 op 1923. 
September 4, 1925. 

Present: — Mr. Justice Odgers. 
GONNABATHULA THAMMAYYA, being 
minor by his Natural father and next 
FRIEND GONNABATHULA AUDEYYA 
— Plaintiff— Appellant 
versus 

GONNABATHULA CHIN NAY YA 
AND OTHERS— Defendants— Respondents. 

Evidence — Inadmissible evidence, whether can be 
admitted by consent of parties— Proof, mode of— 


doh’kABAThuLA chinnayyA. [&§ I. b. 

The consent of parties cannot make a piece of 
evidence relevant and admissible, which^ is not rele- 
vant and admissible under the provisions of the 
PJvidence Act [p 595, col 2.] 

It IS open, however, to the parties to waive the 
benefit of those provisions of the Evidence Act which 
lay down the mode of proof of a document or state- 
ment, which, if proved, would be relevant, [ibid] 

Second appeal against a decree of the 
Gouitof the Additional Subordinate Judge, 
Vizagapatam, in A. S. No. 96 of 1922, (A. 8. 
No. 335 of 1921, on the file of the District 
Court, preferred against that of the Court of 
the District Munsif, Yellamanchilli, in 
O. S. No. 131 of 1920. 

Mr. B, Somayyay for the Appellant. 

Mr. F. Govindarajachariy for the Respond- 
ents 

JUDGMENT."”The (question in this 
suit was whether the plaintiff had been 
adopted by one Chinnayya before his death 
in September 1918. The District Munsif 
came to the conclusion on the evidence before 
him that the plaintiff was so adopted. On 
appeal to the Subordinate Judge, the Sub- 
ordinate Judge' came to a different con- 
clusion on the evidence. It is contended 
in second appeal that the conclusion which 
the Subordinate Judge came to was 
influenced by the reception in evidence of 
Ex. A and Ex. II. These were attempt- 
ed to be put in before the learned District 
Munsif but were rejected. Therefore, ap- 
plication was made to the Subordinate 
Judge to admit these. Exhibit A is a 
public copy of the deposition of P. W. No. 
3 (4th defendant herein) before the Revenue 
Inspector. The request to admit this Ex. 
A was made by the respondent, and on that 
application the learned Subordinate Judge 
makes this note : 

“ P. L. N., who argues the case for the 
appellant’s learned Vakil, has no objection 
to have the document marked. Mark this as 
an exhibit on the plaintiff’s side A.” 

As to Ex. II this is a statement made by 
the natural father of the adopted boy and 
the Judge’s note on the petition to admit 
that is : 

“ There is no objection to the statement 
made by the natural father”. 

The question I have to consider is whether 
the consent or want of objection by which 
Exs. A and II, were admitted in evidence by 
the Subordinate Judge is valid or whether 
as contended for by Mr. Somayya for the 
appellant the documents would naturally 
become evidence if and when they were 
put to the witness either to corroborate of 
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tsontradict them. la other words, is the 
consent to the reception of these matters 
simply a waiver of formal proof or does it 
go to the root of the matter and is it an 
attempt to make evidence of what is really 
not evidence under the provisions of the 
Evidence Act^ I may at once say that Ex A 
is sought to be put in under s. 157 and Ex 
II, Under s. 145. Several cases have been 
quoted, for instance Bhavamma v. Ram- 
amma (1). By s. 145 of the Indian Evidence 
Act, the credit of a witness maybe impeach- 
ed by proof of his former inconsistent 
statements, and before a witness can be 
impeached he must be given an opportunity 
of making any explanation which is open 
to him. And further in Bal Gangadhar 
Tilak V. Shri Shriniwas Pandit (2) docu- 
ments had been used for the purpose of 
contradicting witnesses without calling their 
attention to the portion of the documents so 
used. These depositions in a criminal case 
were imported m bulk into a civil enquiry 
as to a question of adoption Their Lord- 
ships of the Privy Council held that there 
were no circumstances in that case to bung 
the matter within the purview of s 33 of 
the Evidence Act, nor any warrant for 
using the documents for the purpose of 
either contradicting or discounting the 
evidence of the witnesses given in the suit. 
There is no question there of any consent 
or waiver of objection. On the other hand 
in a Full Bench case in this Court Jamah 
Bibi Saheba v. Hyderally Saheb (3), it was 
held that the evidence recorded in a previous 
proceeding between the same parties may 
be made admissible in a subsequent pro- 
ceedings by their consent. Coutts Trotter, 
J , there said : — “ It is clear that in this 
country neither an omission by an Advocate 
to object to the giving of irrelevant and 
inadmissible evidence, nor the failure of the 
tribunal to exclude it of its own motion,, 
will validate a decree based on material 
which the Evidence Act declares to be 
inherently and in substance irrelevant to 
the issue. A wholly different question 
arises where the objection is not as to the 
nature and quality of the evidence in itself, 

(1) 78 Ind Cas 178, 10 L W 205, (1024) xM W N 
270; 34 M L T. 555; (1924) A. I R (M ) 537 

(2) 29 Ind Cas 639, 39 B 441 at p. 461, 13 A L J. 
570, 19 0 W N 729, 17 Bora L R 527, 22 O h J 
1; 29 M. L J 34; 18 M L T 1, (1915) M W. N. 484, 
2 L W. 611, 42 1 A 135 (P C) 

(3) 56 Ind, Cas. 957; 43 M. 609, 38 M L. J. 532; 28 
M’. L. T. 23; (1920) M. W. N. 360; 12 L. W. 64. 


but merely as to the mode of proof put 
forward” 

And the learned Judge holds that “consent 
can cure what would otherwise be a defec- 
tive method of letting in evidence in its 
substance and context relevant and germane 
to the issues” 

I am of opinion that this is what has 
happened m the present case, namely, that 
there has been consent or waiver of objec- 
tion to the mode in which these statements 
which are admittedly relevant under the 
Evidence Act should be admitted to the 
record An earlier case in Inugunti Prakasa 
Rajaningarii v Yeranki Venkata Rao (4) 
is to the same effect. There the learned 
Judge says — 

“ The facts admitted in evidence being 
themselves relevant, the provisions of law 
intended to test the credibility of witnesses 
or to enable the Trying Judge to make the 
test himself are not of such an important 
character that parties cannot waive the 
benefit of those provisions”. 

I am, therefore, of opinion that the learn- 
ed Subordinate Judge was justified in 
receiving these oral statements Exs. A and 
II, and in estimating the oral statements 
made by the witnesses in the light of the 
statements made by them in these docu- 
ments. 

The second appeal must, therefore, be 
dismissed with costs. 

V. N v. 

z. K. Appeal dismissed, 

(1) 21 Ind Cas 319, 38 M 160, 25 M L J 360’ 
^1913) M. W N 800 


LAHORE HIGH COURT. 

MiscaLLANEOUS SecOxnp Appeal Ko. 640 
OK 1925. 

October 27, 1925 
Present,— Mr, Justice Campbell 
MUNSHI RAM— Defendant— Appellant 
versus 

BHAGWAN DAS, Proprietor of the 

Firm THAKUR DAS-NATHU MAL— 

Plaintiff, KUNJ BEHARI LAL and 
another— Defendants— Respondents. 

Limitation Act (IX. of lOOS)^ Sch J, Art 83 — • 
Principal and agent—Suit by agent for re-imburse* 
ment — LimUation 

A suit by a commission agent for le-imbiirsement 
of losses paid on behalf of his principal la governed 
by Art 83 of Sch I to the Limitation Act, and limita- 
tion m respect of each item begins to run from tho 
date of damnification, [p* 596, col. 2, p. 597, dol 1,] 
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Miscellaneous second appeal from an 
order of the Additional District Judge, 
Hoshiarpur, dated the Hth December 19:i4, 
reversing that of the Subordinate Judge, 
Second Class, Hoshiarpur, dated the 4th 
February 1924. 

Lala Fakir Chand, for the Appellant. 

Diwan Mehr Chand, for the Plaintiff- 
Respondents 

JUDGMENT.— This was a suit to 
recover the losses alleged by the plaintiffs 
to have been sustained by them in certain 
dealings in lac which they undertook as 
commission agents on behalf of the defend- 
ants, The first Court held that the suit 
came within the scope of Art. 83 of the 
Indian Limitation Act and that the plaint- 
iffs had failed to prove that it was within 
time. On appeal the learned Additional 
Judge held that Art 64 was the Article 
applicable and that the suit was within 
time, since by Punjab Act I of 1904 the 
period of limitation under that Article was 
enlarged to six years. 

One of the defendants challenges this 
finding in second appeal. 

The plaintiffs made on behalf of the 
defendants two purchases, each of 100 
maunds of lac, in Mirzapur, one in August 
and the other in September, 1916. Delivery 
was to be on the 15th October 1916. On 
that date an entry ^was made in the plaint- 
iff’s account book by which the defendants 
acknowledged a balance of Rs. 2,550 against 
them and agreed to re-pay it with interest at 
8 annas per cent, per mensem. The plaintiff 
set forth this in his plaint describing the 
account as “ Hisab yaddasht zabani mutabiq 
kharid’O-farokht'" 2Lnd stated that on the 
one contract a loss of Rs. 1,875 had been 
estimated and on the other a loss of 
Rs. 1,450. To these sums Rs. 225 commis- 
sion was added and the total came to 
Rs. 3,550. From this were deducted two 
payments of Rs. 5(J0 each made in advance 
by the defendants and thus the balance 
against them was Rs 2,550. The plaint 
went on to set forth other and subsequent 
accounts which ignored the balance of 
Eb. 2,550 and commenced afresh with the 
charge of Rs. 3,550 against the defendants. 
They were debited further with Rs. 2-5 
miscellaneous charges for telegrams, etc , 
Rs. 713 7 ’9, described as the actual loss 
subsequently ascertained as having been 
incurred on one of the contracts, and an 
extra charge of Rs 71-8 for commission on 
^he other contract. On the other side the 
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defendants were given credit for Rs. 1,000 
(the two advance payments of Rs. 500 each), 
for Rs. 492-8 representing a subsequent 
advance payment for yet another liansac- 
tion which had not materialized, and for 
Rs. 1,J575 which had been the estimated loss 
calculated on the 15th October 1916 of the 
transaction on which the actual loss was 
afterwards found to Rs. 713-7-9 only. The 
plaintiffs in due course produced their 
books showing these accounts set forth as 
described after the signed balance. The 
learned Additional Judge observed that the 
plaint had been unhappily worded but that, 
in his opinion, the claim was not one by a 
commission agent for the re-imbursement of 
losses paid on behalf of his principal but a 
suit on accounts stated in writing signed 
by the defendants, that is to say, the 
account balanced on the 15th October 1916. 
The subsequent accounts he regarded mere- 
ly as certain sums credited later in good 
faith by the plaintiffs thinking that the 
defendants were entitled to them. He held 
that from the 15th October 1916 the risk 
on the two contracts had become that of 
the plaintiff, and that the defendants 
could not have been called upon to pay 
more than Rs. 2,550 if the losses had been 
found later on to exceed that sum. 

A flaw in this view is that the plaint* 
iff actually claimed Rs. 71-8 as commission 
in addition to the commission item of 
Rs. 225 included in the balance, in my 
opinion the claim made in the plaint was 
not based on the balance at all, but men- 
tion of the balance was only designed to 
meet a possible plea that the transactions 
were mere gambling transactions and the 
claim was made on other and subsequent 
figures which superseded and ignored the 
balance altogether. 

The suit was not one for money payable 
on accounts stated between the parties 
instituted within six years of the date on 
which the accounts were stated in writing 
signed by the defendants. 

I hold the decision of the first Court to 
have been right, that Art. 83 governed the 
suit. This decision is supported by Manghi 
Bam v. Firm of Saran Das-Maman 
Chand (1) and by other subsequent rulings. 
It has been urged by the learned Counsel 
for the respondents that in any case under 
Art. 83 the suit would be in time in respect 
of the claim for Rs. 713-7*9 but all that 

(1) 26 Ind. Cas. 115; 23 P. R. 1915; 35 P. W. R. 1915; 
100 P, L. R, 1915. ’ * 
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appears regarding this is a statement by 
the plaintiff that the amount was debited 
against the defendants in his books on the 
3lst July 1919. There is no evidence of 
when the plaintiff actually had to pay it 
and I agree with the first Court that the 
plaintiff has failed to prove the date of 
damnification in respect of any of his claim. 

I, therefore, accept the appeal and dis- 
miss the suit with costs throughout, 
z. K. Appeal accepted. 


MADRAS HIGH COURT. 

Appbal aoainst Order No. 415 op 1922 
October 6, 1925. 

Present . — Mr Justice Devadoss and 
Mr. Justice Waller. 

MUHAMMAD MOHIDEEN MARACAYAR 
—Appellant 
versus 

RAMANADHAN CHETriAR and another 
— Respondents 

Civil Procedure Code (Act V of 1008), 0 XXI, r 
90 — EtecxUion of decree-- Property sold as belonging to 
judgment-debtor- Previous sale by j udgmenf -debtor — 
Application by judgment- debtor to set aside auction-sale, 
maintainability of 

Where, m execution of a decree, certain property is 
sold as belonging to the judgment-debtor, the latter is 
entitled to maintain an apjilication to set aside the 
sale on the ground of material irregularity in the 
publication and conduct of the sale, and the appli- 
cation cannot be thrown out on the gioimd that the 
judgment-debtor had prior to the date of the auction 
sold the property to a third person and had thus 
ceased to have an interest in the property 

Appeal against an order of the Court of 
the Subordinate Judge, Mayavaram, in E. 
A. No. 210 of 1922, dated the 22nd August 
1922, in 0. S. No. 4 of 1921, on the file of the 
Court of the Subordinate Judge, Nega- 
patam. 

Mr. K. Rajah Iyer, for the Appellant. 

Mr. A.Krishnaswamy Iyer, for the Re- 
spondents. 

JUDGMENT —This is an appeal 
against the order of the Subordinate Judge 
of Mayavaram dismissing the appellant’s 
petition for setting aside a sale under 
O. XXI, r. 90. The Subordinate Judge dis- 
missed the application on the ground that 
the judgment-debtor had no interest in the 
properties, he having sold them to Velu 
Pillai before the date of auction sale. The 
properties were sold as those belonging to 
the appellant. If the properties did not 
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belong to him, the decree-holder could 
not have brought them to sale in execution 
of his decree and the Court could not 
have sold the properties as those belong- 
ing to the appellant It cannot, therefore, 
be said that, when he applies under r 90 
of O. XXI to have the sale set aside on 
the ground of irregularity in publishing 
and conducting the sale, his interests are 
not affected. Rule 90 is wide in its terms. 
It says “the decree-holder or any person 
entitled to share in a rateable distribution 
of assets, or whose interests are affected 
by the sale, may apply to the Court to set 
aside the sale on the ground of a material 
irregularity or fraud in publishing or 
conducting it.” Here the property was sold 
as the property of the appellant and we 
fail to see how they ceased to be his pro- 
perties before the date of sale If he had 
any interest at the time when the properties 
were sold, it cannot be said that his in- 
terest in them had ceased by virtue of thesala 
which would prevent his applying r. 90. 
We think the order is bad m law and we set 
it aside and direct the Subordinate Judge 
to restore the application to file and dis- 
pose of it on the merits. Costs of the 
appeal will be provided for by the lower 
Court when it .disposes of the applica- 
tion. 

V. N. V Appeal allowed, 

Z. K. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2647 of 1924, 
December 1, 1925. 

Present : — Mr. Justice Campbell. 

Rao Sahib Chaudri NANDRAMand 
another— Defendants — Appellants 
versus 

ISHAR AND others— Plaintiffs — 
Respondents 

Punjab Tenancy Act (XVI of 1SS7), ss 50, 77 (S) 
(g), (i)- Limitation Act {IX of 1908), s 18~Landlord 
and tenant— Dispossession of tenant by landlord— Suit 
by tenant to recover possession— Jurisdiction of Civil 
and Revenue Courts— Fraud — Extension of limita-- 
tion 

Sub-clauses (g) and (i) of s 77 (3) of the Punjab 
Tenancy Act cover all conceivable causes of litigation 
between a landlord and hia tenant qua tenant, and an 
ex-tenant in that capacity, can look for no relief 
outside the Revenue Courts 

If a tenant, who has been wrongfull 3 »- dispossessed 
of 1 x 18 tenancy in the circumstances mentioned in 
8 50 of the Punjab Tenancy Act, allows the period of 
one year prescribed by that sectioxi to expire withoii^t 
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bringing a suit in the Revenue Court, he loses his 
remedy altogether, and by the combined operation of 
sa 50 and 77 (3) { q ) is debarred from bringing a suit 
for recovery (>£ possession or for compensation or for 
both in a Civil Court 

In a suit by a tenant to recover possession of his 
holding from which lie has been disi)osae8sed by the 
landlord, it is not any alleged fraud by which dis- 
possession was carried out by the landlord which is 
pertinent for the purposes of s 18 of the Limitation 
Act, but the fraud by which the plaintiff has been kept 
from the knowledge of his right to institute a suit 

Second appeal from a decree of the Dis- 
trict J udge, Hissar, dated the 30th J une 1924, 
affirming that of the Munsif, First Class, 
Hissar, dated the Ist August 1924. 

Mr. Shamair Chand, for the Appellants. 
Pandit Nanak Chand, for the Respondents. 

JUDGMENT.— The plaintiffs in this 
suit alleged themselves to be occupancy 
tenants of certain land and the defendants 
to be the landlords. They sued for posses- 
sion on the ground that in 1917 at a time 
when the plaintiffs had arranged for the 
cultivation of the occupancy tenancy by 
sub-tenants, the defendants landlords got 
a mutation sanctioned removing the plaint- 
iffs’ names from the record as occupancy 
tenants and thereby dispossessed them. 
The suit was for possession of the land 
comprised in the tenancy. 

The defendants pleaded that the plaintiffs 
had lost their rights of occupancy by aban- 
donment. 

Both Courts below have concurred in 
decreeing the plaintiffs’ claim In second 
appeal the objection is raised for the first 
time that the suit was cognizable by a 
Revenue Court and not by a Civil Court. 
It is obvious that this is so. 

The alleged dispossession took place on 
the 15th December 1917 and the suit was 
instituted on the 11th January 1921, Jn a 
precisely similar case of Mahindar Singh v. 
Allah Ditta (1) it was held that cases of 
this nature are fully covered by the decision 
in the F'ull Bench case of Akhar Hussain 
V. Karam Dad (2). In the judgment of 
Mr, Justice Shah Din in the latter case it is 
laid down that if a tenant, who has been 
wrongfully dispossessed of his tenancy in 
the circumstances mentioned in s. 50 of the 
Punjab Tenancy Act, allows the period of 
one year prescribed by that section to 
expire without bringing a suit in the 
Revenue Court, he loses his remedy alto- 
gether, and by the combined operation of 
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88.50 and 77 (3) (g) is debarred from bringing 
a suit for recovery of possession or for 
compensation or for both in a Civil Court. 
This pronouncement was made after con- 
sidering the observations of Sir Meredith 
Plowden in the referring order to P. R 
1891 [Kesar Singh v. Nihal Singh (3)], 
and it appears to me to be conclusive in 
respect of the present suit. In the same 
case Akhar Hussain v, Karam Dad (2) it 
was rightly pointed out by Rossignol, J., 
that s. 77 (3) {g) and (i) appear to cover all 
conceivable causes of litigation between 
a landlord and his tenant gua tenant, and 
that an eoj-tenant, in that capacity, can look 
for no relief outside the Revenue Courts. ^ 

In the present instance the plaintiffs 
allege themselves to be tenants who have 
never abandoned their tenancy and the 
suit is not cognizable by a Civil Court. 

1 have been asked to consider the facts 
that no previous objection to jurisdiction 
was raised and that fraud was alleged in the 
plaint in deciding whether an order should 
be passed under s. 100 (3j of the Punjab 
Tenancy Act and the decree of the first 
Court ordered to be registered as that of 
an Assistant Collector. No specific allega-^ 
tion, however, is made in the plaint of the 
particular fraud by which dispossession 
was concealed from the plaintiffs by the 
defendants, and for purposes of s. 18 of the 
Limitation Act it is not the alleged fraud 
by w'hich dispossession was carried out 
which is pertinent, but the fraud by which 
the plaintiffs have been kept from the 
knowledge of their right to institute a suit. 
As for the failure of the defendants to 
raise the question of jurisdiction before, 
it is not contended that this precludes me 
from going into this question in second 
appeal, and in view of the rulings of this 
Court cited above, to which I adhere, it 
would be vexatious to order otherwise than 
that the suit should be dismissed. I accept 
the appeal and dismiss the suit with costs 
throughout as being a suit which the lower 
Courts had no jurisdiction to hear, 
z. K. Appeal accepted. 

(3) 45 P. R. 1891. 
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MADRAS HIGH COURT. 

Appbal against OttDBR No. 109 OF 1925 

AND 

Civil Rbvision Petition No. 208 of 1925 

AND 

Civil Miscellaneous Petition No. 1170 
OP 1925. 

April 3, 1925. 

Present : — Sir Victor Murray Coutts- 
Trotter, Kt., Chief Justice, and Mr. Justice 
£tl IftCO 

CHOCKALINGAM PILLAI and another 
— Defendants Nos. 2 and 3 — Petitioners— 

• Appellants 

versus 

P. K. P. S PICHAPPA CHETTIAR— 
Plaintipf — Respondent. 

Civil Procedure Code (Act V of 1008) , 0 VT^r, 17, 0 
XL, r. I — Suit to enforce agreement to execute simple, 
mortgage —Receiver , whether can he appointed — Suit for 
specific performance of agreement to sell — Amendment 
of plaint to include prayer for possession, whether 
permissible 

In a suit for specific performance of an agreement 
to execute a simple mortgage, it is not competent to 
the Court to appoint a Keceiver pending suit to take 
charge of the property in suit and thna do by way of 
receivership what it would not be entitled to do even 
by way of decree 

It IS open to the Court in a suit for spccilic per- 
formance of an agreement to sell immoveable property 
also to give a decree for possession In such a suit it 
is not an improper exercise of discretion for the Court 
to allow the plaint to ba amended so as to include an 
express prayer for possession 

Appeal against an order of the Court 
of the Additional iSubordinate Judge, 
Ramnad at Madura, in I. A. No. 42 of 1925, 
in O. 8. No, 39 of 1924 and petition, under 
8. 115 of Act V of 1908 and s. 107 of the 
Government of India Act, to revise an 
order of the Court of the Additional 
Subordinate Judge, * Ramnad at Madura, 
in I. A. No. 295 of 1924, in O. 8. No 39 of 
1924, and petition praying that in the cir- 
cumstances stated in the affidavit filed 
therewith, the High Court will be pleased 
to issue an order directing stay of all 
further proceedings by the Receiver ap- 
pointed in O. S. No. 39 of 1924, on the file 
of the Court of the Additional Subordinate 
Judge, Ramnad at Madura, pending dis- 
posal of A. A. 0. No. 109 of 1925, preferred 
to the High Court against an order of 
the said Court of the Additional Subordi- 
nate Judge, Ramnad at Madura, in I. A. 
No. 42 of 1925, in 0. S. No. 39 of 19^4. 

Messrs. T, R. Ramachandra Iyer and K, S. 
Venkataramani, for the Appellants. 

Messrs K. R, Venkatarama Iyer and 
Watrap S, Subramania Iyer, for the Re- 
spondents, 
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JUDGMENT.— This appeal is against 
the order of the Additional Subordinate 
Judge of Ramnad at Madura appointing a 
Receiver in respect of the schedule pro- 
perties in the suit which, according to the 
plaintiff’s case, the defendants Nos. 1 to 
3 had contracted to sell to him, and of the B 
schedule properties in the plaint which, 
according to the plaintiff, the defendants 
Nos. 1 to 3 had agreed to mortgage to him 
by simple mortgage. The suit is a suit for 
specific performance inter alia of this con- 
tract to sell and to execute a simple mort- 
gage. Mr. T. R. Ramachandrier for the 
appellant contends that at any rate so far 
as the B schedule properties are concerned, 
it is nob open to the lower Court to appoint 
a Receiver, the point being that the lower 
Court cannot by way of receivership do 
what it would not be entitled to do even 
by way of decree. At the highest, the plaint- 
iff is entitled if he succeeds only to a 
simple mortgage on these properties, and 
having obtained this simple mortgage he 
could not immediately sue for possession. 
He is not entitled on the simple mortgage 
to possession. The most he could do is to 
enforce a sale on foot of the mortgage. 
We think that this argument is sound and 
that the lower Court was not justified in 
appointing a Receiver so far as the B 
schedule properties are concerned. 

So far as the A schedule properties are 
concerned, Mr. T. R. Ramchandrier has 
also argued that the lower Court has exer- 
cised its discretion improperly in appoint- 
ing a Receiver in respect of properties of 
which the plaintiff, in the first instance at 
least, is only asking for specific perform- 
ance of sale and not for possession. Sub- 
sequently, however, the plaintiff was allow- 
ed to amend his plaint and put forward a 
prayer for possession of these properties 
also. A civil revision petition has been 
filed here against this amendment of the 
plaint and we deal with this now. Various 
rulings of this Court have been quoted to 
U8, as also Form 47 of the First Schedule to 
the C. P. C., which set out that it is open 
to the Court in a suit for specific perform- 
ance of sale, also to give a decree for 
possession. We are not, therefore, prepared 
to say that the lower Court exercised its 
discretion wrongly in permitting the 
amendment of the plaint and allowing the 
plaintiff to add a prayer for possession of 
the A schedule properties. That being so, 
the plaintiff’s prayer for possession will- 
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BtauJ, and in these circumstances we do 
not think we can say the lower Court exer- 
cised its discretion wrongly when it ap- 
pointed a Receiver in respect of those 
properties, a decree for possession of which 
the plaintiff would be entitled to if he 
succeeds. 

In these circumstances we dismiss 0. E. 
P, No. 208 of 1925. No order as to costs. 

As regards C. M. A. No. 109 the lower 
Court's order is set aside so far as the B 
schedule properties are concerned and the 
Receiver, if he has taken over charge of 
these properties must be discharged of it. 
No order as to costs. 

V. N. V. C. M. A. partly allowed. 

Z, K, C. R, P. dismissed. 


ALLAHABAD HIGH COURT* 

First Appeal from Order No. 51 of 1^25, 
November 19, 1925. 

Present: — Mr, Justice Sulaiman and 
Mr. Justice Mukerji. 

MUMTAZ ALI— Plaintiff— Appellant 

versus 

ALLAH BANDA— Defendant- 
Respondent. 

Civil Procedure Code (Act V of 1908), s lOU (f), 0. 
XXIII, r 8, 0 XLIII, r 1 (m), Sch II, paras 20, 
$1 — Arbitration-- Award—Decret on award—Appeal 
— Remand— Appeal, second, whether lies 

During the pendency of a suit the plaintiff made 
what purported to be an application under para 20 
of Sch II, C P C , stating that the matter in suit 
had been referred to arbitration and that an award 
had been made and requesting that the award may be 
filed and a decree passed m accoidaiice with it. 
Defendant filed objections denying any valid refer- 
ence to arbitration or the making of any valid award 
The Court took evidence and decided that a valid 
reference and a valid awaid had been made and 
passed a decree in terms of the award On appeal 
the lower Appellate Court held that no award had 
been made and remanded the case to the first Court 
for trial according to law On second appeal by 
the plaintiff* 

Held, (1) that the order of the Trial Court although 
inform a decree, must be treated as an order direct- 
ing that the award be filed, and that as such it w'as 
open to appeal, 

(2) that even if it was regarded as an order record- 
ing a compromise it was still an order open to 
appeal; 

(.3) that the appeal preferred by the defendant to 
the lower Appellate Court must, therefore, be treated 
as an appeal from an order, with the result that no 
second appeal was competent. 

First appeal from an order of the Addi- 
tional Subordinate Judge, Meerut, dated 
3rd December 1924. 
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Mr. Haribans Sahai, for the Appellant. 

Mr. S. A, Haider, for the Respondent. 

JUDGMENT*— This purports to be a 
first appeal from order of remand. In the 
course of a pending suit, while a Commis- 
sioner was appointed by the Court to draw 
up a sketch plan, the parties are alleged to 
have agreed to refer their dispute to two 
arbitrators who went to the spot and made 
two marks on the land to indicate the lino 
which should be drawn beyond which the 
defendant 8 construction should not extend. 
On the 22nd of April 1924 an application 
purporting to be one under Sch. II, r. 20 of 
the C. P. C., was filed by the plaintiff with 
a request that the alleged award made by 
the arbitrators should b^e filed in Court. Ob- 
jections were filed on the 26th of April 
denying any valid reference to the arbitral- 
tors or the making of any valid award. The 
Court of first instance took evidence an ’ 
decided that a valid reference and a val^s 
award had been made. But instead 
passing first an order directing the award b.o 
be filed and then passing a decree in terms 
of it it passed a composite order decree- 
ing the plaintiff's claim in terms of it. An 
appeal was preferred by the defendant to 
the lower Appellate Court purporting to be 
an appeal from the decree so passed by the 
learned Munsif. There is no reference in 
the judgment of the lower Appellate Court 
that the respondent's Vakil took the objec- 
tion that no appeal lay to it. The lower 
Appellate Court came to the conclusion that 
the arbitrators had not made any award. 
It accordingly remanded the case to the 
Court below for trial according to law. 

There can be no doubt that no appeal 
lies from a decree which is passed in terms 
of an award except in so far as it is at 
variance with the award. In this case 
there was a composite order passed by the 
Munsif and it is impossible to hold that the 
defendant was not entitled to any relief. 
Even if the order of the first Court were 
taken to be an order recording a compromise 
an appeal would lie from that order. In 
our opinion this case is on all fours with the 
ruling in Jagat Pande v. Sarwan Pande 
(1). The appeal to the Court below must be 
treated as an appeal from an order, with 
the result that no second appeal lies to this 
Court. 

As there has been some confusion owing 
to the way in which the appeal was describ- 

(1) 88 Ind. Gas 76; 23 A. L. J 440; L. R. ? A. 350 
Civ.; (1925} A. I, R. (A.) 401; 47 A. 743. 
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ed in the lower Appellate Court, we direct 
that the parties bear their own costs of this 
appeal, 

z K. Order accordingly. 


CALCUTTA HIGH COURT. 

Appeals from Appellate Decrees 
Nos. 1264 AND 1265 of 1923. 

June 9, 1925 

'Present. — Justice Sir Ewart Greaves, 

Kt., and Mr. Justice B B. Ghose. 
ADAM SARDAR and others— Defendants 
— Appellants 

'VCiT'SViS 

B1SWE8WAR DAS and others— 
Plaintiffs— Respondents 

Bengal Tenancy Act (VIII of 1S85), a 105 -Civil 
procedure Code (Act V of 190$), 0 XLI, r 27 — 
Landlord and tenant —Assessment of additional rent 
for additional area- Memorandum of measiii ement, 
admissibility of —Appeal —Additional evidence, ad- 
mission of- - Pi oced III e 

111 a proc^edinj? under h lOo of the Bengal Ten- 
ancyf Act for assessment of additional rent for 
additional aica, a document pm porting to be a me- 
morandum of measurement, which bears no date and 
about which it is not shown under what ciicumstances 
it was prepHied, cannot be admitted in evidence 

An application was put m before an Appellate 
Court ashing that a document attached to the appli- 
cation should be admitted in evidence The only 
order passed on the application was, “file with the 
record” 

Held, that the document was not properly admitted 
in evidence 

Appeals against the decrees of the Special 
Judge, Jessore, dated the 19th of January 
1923, modifying those of the Assistant 
Settlement Officer, Magura, dated the 10th 
of June 1922 

Babu Profulla Kamal Das, for the Appel- 
lants. 

Mr. Sarat Chandra Basak (with him Babus 
Kanai Dlione Dutt and Sudhansu Sekhar 
Kar), tor the Respondents. 

JUDGMENT.--These two appeals aie 
by the defendants against the decisions of 
the Special Judge of Jessore modifying the 
decision of the Assistant Settlement Officer 
The proceedings out of which these appeals 
arise were proceedings under s 105 of the 
Bengal Tenancy Act by the landlord for 
enhancement of rent under the provisions 
of s. 52 of the Bengal Tenancy Act and 
also for the assessment of additional rent 
for additional area. The plaintiffs’ case 
under a. 52 failed but in the lower Appel- 


late Court, the learned Judge has allowed 
additional rent for additional area and he 
has arrived at his conclusion by admitting 
in evidence a certain document, a memo- 
randum which is referred to in his judg- 
ment as showing the standard of measure- 
ment in Mahmudshahi Parganna, One 
ground of appeal by the defendants in these 
two appeals is that this memorandum 
should not have been admitted in evidence 
in the Appellate Court and the document 
is further attacked on the ground that there 
is nothing to show that the measurement 
stated in the memorandum was the measure- 
ment prevailing at the time the land was 
originally let out, that is, in the years 1866 
and 1898 and it is further objected that 
there is no evidence to show in what cir- 
cumstances the memorandum was prepared. 
We think this objection is well founded. 
The document has been produced before us 
— or rather a certified copy thereof It bears 
no date and there is nothing to show how 
and under what ciicumstances it was pre- 
pared. Some suggestion was made on 
behalf of the respondents that it was pre- 
pared under the provisions of s 92, suh- 
8. (3) of the Bengal Tenancy Act. There is 
nothing to show this and under the circum- 
stances, we do not think that the document 
should have been admitted in evidence It 
is suggested, however, that three rent suits 
were tried together and, by consent, the 
evidence taken in one was to be treated as 
evidence m the other suits, and that by 
inadvertance this memorandum was only 
marked in the suit in which evidence was 
taken, but this is really a conjecture and 
is not founded on any certainty and we do 
not think that we should be justified in 
acting upon it. Moreover, it appears that 
the document was not properly admitted 
in evidence by the Appellate Court. The 
record shows that a petition was put into 
which the document was attached asking 
that it should be admitted in evidence and 
that on this petition the only order which 
was made was ‘‘file with the record.” 
Under the circumstances, it seems to us 
that the document was not properly admit- 
ted and that the learned J udge should not 
have acted upon it. Moreover, even if it 
was admitted, for the reasons which I have 
already stated, it does not seem to us that 
it is a document which could have been 
relied on having regard to the absence of 
any evidence of the circumstances under 
which it was prepared. 
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For these reasons, we think, that the appeals 
must succeed. We, accordingly, set aside 
the decrees of the lower Appellate Court and 
restore the j udgmeiit of the learned Assist- 
ant Settlement Officer. The defendants- 
appellants will be entitled to their costs 
of this appeal and in the lower Appellate 
Court. Hearing-fee 3 gold mohurs in each 
case. 

z. K. Appeals allowed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2354 op 1924. 

May 25, 1925. 

Present: — Mr. Justice Abdul Raoof. 

MUNICIPAL COMMITTEE, FEROZE- 
PGRE CITY — Defendant — Appellant 
versus 

MILKHI RAM and another — Plaintiffs 
— Respondents. 

Appeal, second — Mala lides, whether (jutstion of fact 
— Interference by High Court 

A finding that a oeitain action of a Municipality 
was prompted by mala fides is a finding of fact, and 
cannot be questioned in second appeal 

Second appeal from a decree of the 
District Judge, Ferozepore, dated the 15th 
June 1924, affirming that of the Junior Sub- 
ordinate Judge, Ferozepore, dated the 9th 
October 1923. 

Sheikh Niaz Muhammad^ for the Appel- 
lant 

Lala Jagan Nath Aggarwal, and Mr* 
Mukand Lai Puri^ for the Respondents. 

JUDGMENT.— This appeal has arisen 
out of a suit for injunction against the 
Municipal Committee of the Ferozepur City 
restraining them from constructing a dram 
through the compound of the plaintiffs. It 
is an admitted fact that an alternative 
scheme for another drain prepared by a 
retired Engineer Sultan Singh had been 
approved. The Municipal Committee by 
passing a certain resolution in spite of the 
report of competent authorities that the 
scheme prepared by Sultan Singh was most 
appropriate and less expensive approved the 
scheme prepared by one Muhammad Nawaz 
Khan. The objections raised by the plaintiffs 
were overruled as being barred by time. 
Hence the present suit was instituted on 
the main ground that the Municipal Com- 
mitlee had acted mala fide. The issue to 


be decided in the case was whether the 
action of the Municipal Committee was 
mala fide and whether the plaintiffs are 
entitled to maintain the suit. Both the 
Courts below have concurrently found that 
the action of the Municipal Committee w'as 
mala fide. The lower Appellate Court, 
after examining all the relevant authorities 
on the question raised in the case and after 
considering the various resolutions passed 
by the Municipal Committee from time to 
time on the subject and after discussing 
the evidence on the record, recorded the 
following finding : — 

“ This action of the Municipality was 
tainted with mala fides. It was arbitrary, 
capricious, wanton, oppressive and un- 
reasonable." 

Mr. Jagan Nath, the learned Counsel 
for the respondent, has contended that this 
is a finding of fact which cannot be inter- 
fered with in second appeal. Mr. Niaz 
Muhammad, on the other hand, has contend- 
ed that these are conclusions drawn from 
the facts found and may be properly treat- 
ed as raising questions of fact. On the 
facta found by the lower Appellate Court 
one can come to no other conclusion than 
that arrived at by the Court below. In 
Abdul Samand v. Municipal Committee of 
Delhi (1) the learned Judges held that the 
finding as to bona fides under circum- 
stances similar to those in the present case 
wasafiriding of fact. In my opinion there 
is no room for interference in second 
appeal. 

I, therefore, dismiss the appeal with 
costs. 

The preliminary objection which was 
raised before Mr. Justice Harrison was not 
pressed before me because it was frankly 
admitted by Mr. Jaggan Nath, the learned 
Counsel for the respondents that a resolu- 
tion was passed authorising Muhammad 
Nawaz Khan to file the appeal. 

z. K. Appeal dismissed. 

(1) 35 Tnd Cas. 377, 75 P. R. 1916, 140 P. L. R. 
1916, 154 P. W. R. 1916. 
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MADRAS HIGH COURT. 

Appeal against Orbeb No 369 op 1924. 

September 3, 1925. 

Present: — Mr. Justice Devadoss and 
Mr Justice Waller, 

M. A. R. R M. P. MUTHU VEERAPPA 

CHETTIAR — Petitioner— Creditor — 
Appellant 
versus 

U. K. SIVAQURUNATHA PILLAI- 
DbbtoR'^Respondent. 

Provincial Insolvency Act (V of 1920), s Sit — Hindu 
haw — Joint family— Debts incurred by father — Nons, 
whether can be adjudicated insolvents 

In the case of « joint Hindu family, if the father 
incurs debts and dies, the other members of the 
family do not stand towards him m the relation of 
heirs, they only succeed to him and the debts aie 
binding upon them In such a case the other membeis 
are liable to be adjudicated insolvents in respect of 
the debts mcuired by the father 

Appeal against an order of the District 
Judge, Coimbatore, dated the 28th August 
1924, in Insolvency Petition No, 43 of 1924 

Mr. M. Patanjali Sastriar, for the Appel- 
lant. 

Messrs. T. R, Ramachandra Iyer and P. 
Balaknshna Menon, for the Respondent. 

JUDGMENT.~-This is an appeal 
against the order of the District Judge of 
Coimbatore dismissing the appellant’s ap- 
plication to adjudicate the respondent an 
insolvent. The learned Judge dismissed 
the application on the ground that the re- 
spondent should not be adjudicated in 
respect of his father's debt, as there was no 
personal liability on the part of the respond- 
ent in respect of such debt. The petitioner 
in?hi8 petition alleged that the respondent 
was pressed to pay the debt due to him and 
he requested the petitioner to give him time 
to collect the outstandings and pay him. 
Taking advantage of the time given to him, 
he made certain alienations in favour of 
certain creditors which the petitioner 
alleges to be fraudulent preferences. There 
is nothing in the Insolvency Act which 
prevents the undivided members of a joint 
Hindu family from being adjudicated 
insolvents in respect of debts due by the 
family. Each case would depend upon its 
circumstances. If the petitioner makes the 
necessary allegations and proves them, then 
the Court would be justified in adjudging 
the members of a joint family insolvents. 
In the case of a joint Hindu family, if the 
father incurs debts, and dies, the other 
members of the family do not stand in the 
relation of heirs; they only succeed to him 
tud the debts are bindijag upon them. It 


was laid down by a Bench of this Court 
in V. S. Rm Chokahngam Chettiar v. Tiru- 
venkaiasami, C. M A No 47 of 1916 that 
the relation of creditor and debtor existed 
between the lender and the members of a 
joint family in respect of debts incurred 
by the family That being so, there was no 
reason why the lower Court should not 
have enquired into the matter and disposed 
of the petition on the merits. We, theiefore, 
set aside the order and direct the District 
Judge to restore the petition to file and dis- 
pose of it according to the provisions s. 24 
of the Provincial Insolvency Act. Costs 
will abide the result. 

V. N. v Case remanded, 

z K. 


OUDH CHIEF COURT. 

Second Civil Appeal No 524 of 1924. 
December l4, 1925. 

Present —Mr Justice Misra and 
Mr Justice Ashworth. 

The BENGAL NORTH-WESTERN 
RAILWAY— Defendants — Appellants 
versus 

BANSI DliAR and others— Plaintiffs— 
Respondents. 

Carnage of goods— Railway Company — Risk Note B 
— "Jiohhei ij from running train,'" whether includes theft 
- 'AVilful neglect," meaning of —^'Running tram" 
meaning of 

Tlie expression “robbeiy from a running tram” m 
Risk Note B used in the transmission of packages on 
the Railway does not include theft or taking without 
force It has its technical meaning assigned to it by 
the Penal Oodo. [p 606, col 1 J 
De Rothschild Y Royal Mail Steam Packet Company, 
(1852; 21 L J Kx 275, 7 Ex 754. 8t>R R 815, 155 E 
R 1113 and Latham v Rutley, (1823) 107 E R 290, 2 
B & C 20, referred to 

East Indian Railway Company v Fazal Elahx, 85 
Ind Cas 474, L R 6 A 54 Civ, (1925) A I R (A ) 
273, 47 A 136, East Indian Railway Company v 
Nathmal-Behari Lai, 'dd Ind Cas 150, 59 A 418, 15 
A L 5 321, G I P Radway Co v Firm Bhola 
Nath-Dehi Das, 70 Ind Cas 854, 45 A 56, (1923) 
A I R (A ) 79 and Gopal Rat-Phul Chand v G 1 P 
Railway Co , 82 Ind Cas 313, 46 A 837, (1924) A L R 
(A ) 621, L R 5 A 575 Civ , not followed 
‘Wilful neglect' as used m the Risk NoteB may be 
taken to be the failure of a person to take any reason- 
able measures that he was aware oi should have been 
aware were likely to lessen the iisk of loss of a 
consignment or a portion of it [p. 606, col 2 ] 

R V Downs, (1876) IQ B D 25 at p 3(), 45 L, J 
M C 8. 33 L T 675, 25 W R 278, 13 Cox 0 C 111, 

referred to. t i xt ^ ^ 

The term ‘running tram' m Risk Note B does not 
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signify that the train must actually be in motion. If 
the train is on its jouiuey from one destination to 
another, that is, from junction to junction it cannot 
be said that the train is not a running tram simply 
because it stops either on the road-side station or at 
any place between the road-side stations [p. 608, col. 1 ] 

Second appeal from a decree of the Dis- 
trict Judge, Qonda, dated the 22nd October 
1924, reversing that of the Subordinate 
Judge, Bahraich dated the 9th February 
1923. 

Mr. G. N. Mukerji^ for the Appellants. 

Mr. B, N, Srivastava, for the Respond- 
ents. 

JUDGMENT* 

AshwOPth» J.— This second civil ap- 
peal arises out of a suit brought by the 
plaintiff-respondent against the Bengal 
North Western Railway Company, through 
its Agent at Gorakhpur, for damages for 
non-delivery of one out of four packages of 
cloth booked from Howrah on the East 
Indian Railway to be delivered at Nanpara 
on the Bengal North Western Railway 
Company. The Subordinate Judge of 
Bahraich dismissed the claim on the findings 
that — 

(а) The fact that the defendant-Railway 
Company had carried the goods by another 
route than that specified was not proved 
to have increased the risk of loss, 

(б) The loss of consignment was due to 
theft on a running train from liability for 
which the Railway was protected by the 
terms of the Risk Note B. 

In first appeal the District Judge re- 
versed this decision. He lield that the 
Risk Note only protected the Railway from 
liability for robbery from a running train 
and not from theft from a running train. 
He held that the plaintiffs had sustained 
the burden of proving wilful neglect by 
the Railway Company as it was proved 
that the steps taken to secure the goods 
against loss by theft were inadequate. In 
this second appeal the following questions 
arise for determination. 

Did the carriage of the goods by a 
longer route and a different route from that 
specified in the contract amount to failure 
on the part of the Railway Company to 
take the care required by s 151 of the Con- 
tract Act and, if so, can this be pleaded in 
second appeal ? 

As to this I hold that in second appeal 
the finding of the first Court cannot be 
reversed, namely, that the change of route 
did aot Qfi^U for any risk of loss, a 
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finding with which I should be disposed 
to agree on the facts. 

Does the expression in the Risk Note 
“robbery from a running train" mean rob- 
bery from a train in motion or robbery 
from a train from “junction to junction" 
(to adopt the explanation submitted by the 
Railway)? In view of my findings on the 
other questions it is not really necessary to 
decide this. It may, however, be pointed 
out that the term “running train" must 
be construed in the ordinary sense of the 
expression as used by the public inasmuch 
as the Railway Company did not put for- 
ward any evidence to show that the term 
was a technical term with a special mean- 
ing. Thus construed, however, I am of the 
opinion that if the meaning merely had 
been a train in motion, the expression “a 
train in motion" would have been used and 
not a “running train." I am disposed to 
hold that a train is still a running train 
even though it stops on stations en-route 
and certainly even though it stops on 
stations en-route and certainly even though 
it stops when held up by a signal. In 
adopting this meaning I am following a 
view taken in East Indian Railway Com^ 
pany v. Fazal Blahi (I) by Mr. Justice 
Boys of the Allahabad High Court. The 
case is reported in 85 Indian Cases 474. 

Is the word “robbery"^ in the expres- 
sion “robbery from a running train" merely 
equivalent to the word “theft"? This is 
one of the most important questions in 
this case. There is no doubt considerable 
authority for holding in the affirmative. 
I have been referred to East Indian RaiU 
way Company v. Nathmal-Behari Lai (2). 
It is there stated that the Judges, Richard, 
0. J., and Banerji, J., although it was per- 
haps unnecessary for the decision of the 
case, doubted very much whether the ex- 
pression “robbery from a running train" 
in the contract meant anything else than 
an ordinary theft. It will be seen that 
this view was merely an obiter dictum^ 
and was supported by no reasoning 
or explanation. Again in G I. P, Rail- 
way Co.y Ltd. V. Firm Bhola Nath-Debi 
Das (3) Mr. Justice Ryves slates that he 
disagreed with the view of the Judge of 
the Court of Small Causes which was that 
robbery from a running train meant some 

(V 85 Ind Cas. 474; L. R. 6 A. 59 Oiv; (1925) A I. 
B (A ) 273; 47 A. 136 

(2 39 Ind. Cas. 130; 39 A. 418; 15 A. L. J. 321. 

(3) 70 Ind. Oae. 854; 45 A 56; (1923) A, I. (A) 74* 
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thing very much more serious than theft 
from a running train, and that the idea of 
the contract was to protect the Railway 
from being liable for an attack by a band 
of robbers, an accident of the same cate- 
gory as some unexpected act of providence 
and expressed his own opinion as follows* — 

*‘It seems to me that robbery as used 
really is synonymous with theft and not 
in the sense as defined in the Penal Code.' 

It appears to me that in this pronounce- 
ment Mr. Justice Ryves after setting forth 
an excellent reason for the contrary view 
has dismissed that view without giving 
any reason for doing so except his own 
impression. I am next referred to Gopal 
Eai-Phul Chand v. G. I. P. Railway Co. 
(4). In this case Justices Daniels and 
Weave held robbery synonymous wuth 
theft merely on the basis of the two de- 
cisions mentioned. They furnish no other 
reason for so holding. Again I am referred 
to a ruling of the Madras High Court, B, B. 
and C. I. Railway Co.^ Ltd v. Firm Nattaji 
Pratapchand (5) In this* case at page 
80* Mr. Justice Ramesam states “I as- 
sume robbery in the Form B is equivalent 
to theft". He bases this assumption 
upon the case already mentioned, G. I P. 
Railway Co , Ltd. v. Firm Bhola Nath 
Debi Das (3). Thus it will be seen that 
in none of these rulings is the ratio de- 
cidendi set forth. That the view taken, 
however, was not merely a capricious view 
can be shown by * reference to an English 
case, namely, the case of De Rothschild v. 
Royal Mail Steam Packet Company (6). 
This case was cited by the respondent as 
authority for holding that robbery in a Risk 
Note should not be construed as synony- 
mous with theft. The case does not support 
this contention thus generally expressed, 
though, in my opinion, it does supply an 
argument for holding that “robbery" as 
used in this Risk Note is not synonymous 
with theft. It will be observed that in 
this Risk Note B the word “robbery" is 
preceded by the word “fire" in the clause, 
“provided the term ‘wilful neglect' be not 
held to include fire, robbery from a run- 
ning train or any other unforeseen event 
or accident". In that case Pollock, C. B., 

(4) 82Ind Cas 313, 46 A 837, (1924) A. I R (A) 
621, L R 5 A 575 Civ 

(5) 87 Ind. Cas 79, 48 M L J 400, (1925) M. W. N. 
1861.21 L W. 728, (1925) A. I R (M ) 745 

(6) (1852) 21 L. J. Ex. 273, 7 Ex. 734, 86 R R 813; 
1-55 E R.1145 
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pointed out that he agreed with the con- 
tention that the word “robbers" in Risk 
Notes generally must be construed accord- 
ing to the ordinary meaning of the word, 
and not in the technical sense given to the 
word by the English Law and by some of 
the English Statutes, for two reasons. One 
was that the technical meaning was a feloni- 
ous taking from a person by another, and 
that it could not be considered applicable 
to the case where packages were not in 
the personal presence of the Railway Com- 
pany or their servants The other reason 
was that there were many English Statutes 
where the meaning given by various deci- 
sions to the expression robbers or robbery 
was much more comprehensive than the 
technical meaning, and included the tak- 
ing without force After, however, making 
these remarks about Risk Notes in general— 
Pollock, C. B. added that “Considerations 
applicable to Risk Notes in general must 
be modified by considerations of the 
particular circumstances under which 
a particular Risk Note was made." He 
held that in the case before him the 
circumstances and also the conjunction of 
the word “robbers" with the word “pirates" 
was sufficient to indicate that the paities 
did not mean the defendant Company to 
be exempted from pilfering by thieves. 
From this ruling then I obtain the conclu- 
sion that “robbery" in ordinary parlance 
would include the taking without force, 
but that the adoption of the ordinary mean- 
mg might be negatived by the particular 
context of an agreement. Another English 
case which is instructive is Latham v. 
RiUley (7). In this case the expression of 
the contiact was “fire and robbeiy except- 
ed" The Judge left to the Jury the 
question whether robbery would include 
theft of the paicel at the wagon office 
m London before despatch by tram, and 
the Jury decided that it would not cover 
this. The only importance of this case is 
that the meaning of the word “robbery" 
was left to the J ury. Now it appears to 
me that the reasoning set forth in the case 
of De Rothschild v The Royal Mail Steam 
Packet Company (6) for holding that rob- 
bery in Risk Notes generally will include 
thett without violence is not applicable in 
India. The definition of robbery in India 
is by reference to the definition of theft, 

and the definition of theft is “taking 

...out of the possession of any peison," 
il) (1823) 107 E, R. 290, 2 B. &;0, 20. 
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Goods may be in the possession of a Rail- 
way Company even though they will cot 
be on its person or on the person of its 
servants. Again in India we are not em- 
barrassed, so far as I am aware, by any 
Statutes using the word “robbery’' in the 
sense “theft without violence". On the 
other hand ever since the passing of the 
Indian Penal Code in 1860 with its defini- 
tion of robbery as theft with violence or 
show of violence it is reasonable to sup- 
pose that the public would attach to the 
word robbery the technical meaning. Again 
it is to be observed that this Risk Note 
B is one which, under s. 72 (2) (6) of the 
Indian Railways Act (IX of 1890), has to 
be in a form approved by the Governor 
General in Council. This means that it 
has to be passed by the Legal Advisers of 
the Government of India. It appears to me 
inconceivable that the Legislative Depart- 
ment of the Government of India would 
allow the expression “robbery" to be used 
where it w^ intended to express “theft." 
Lastly it will be seen in Risk Note B that 
the word “robbery" immediately follows 
“fire" and that it is followed by the words 
“or any other unforeseen event or accident." 
Theft without violence cannot be consider- 
ed as an unforeseen event or accident. I 
consider that the context in any case would 
prevent the word “robbery" from being 
construed as synonymous with theft without 
violence. 

On the evidence should the defendant 
Railway Compamy be held liable for the 
loss of the package, as a loss attributable to 
wilful neglect on its part or on the part of 
its servants ? The decision of the previous 
question disposes of the plea that there 
cannot have been wilful neglect within the 
meaning of the Risk Note. But the ques- 
tion remains whether on the facts such 
wilful neglect is proved. The established 
facts are that the package must have been 
stolen on the Bengal and North Western 
Railway line between Itiathok and Gonda, 
and that it was probably stolen when the 
train was brought to a stop by an inter- 
station signal or when it was travelling 
slowly and that the wagon containing the 
consignment was only secured by a sealed 
label and by no lock. On these facts the 
lower Court found wilful negligence estab- 
lished and as a question of fact. On behalf 
of the appellant Railway Company it is not 
urged that the wagon door could not have 
been more securely fastened, but it is 


urged that the securing of wagons by locks 
is a practical impossibility for various re- 
asons and has been proved such by trial. I 
will assume, (without admitting in the 
absence of evidence on the point) that 
the Railway could not introduce the use 
of locks universally without dislocation 
of their arrangements for transfer of 
packages or without incurring expense in-- 
consistent with the present rules for 
carriage. But if this is so> I consider that 
this impossibility may furnish a case for 
alteration of the law or for variation of the 
terms of the Risk Note (used in this case), 
but it will furnish no defence to the present 
claim. Wilful neglect as used in the Risk 
Note may be taken to be failure of a person 
to take any reasonable measures that he 
was aware or should have been aware were 
likely to lessen the risk of loss of a con- 
signment or a portion of it. see the remarks 
of Lord Coleridge in R. v. Downs (8). 
Now it may make all the difference what 
measures are reasonable whether we are 
considering the' total body of consignments 
received by a Railway Company or only a 
particular consignment from a single in- 
dividual. The argument of the imprac- 
ticability of introducing a general system 
of locks is based on consideration of the 
former and not on the latter. It is obviously 
practicable to lock a single wagon, and it 
cannot be doubted that if the Railway 
Company were only concerned with a single 
wagon load it would secure the doors of 
the wagon by a safer method than a mere 
sealed label. I consider that s. 151 of the 
Contiact Act read with s. 148 requires that 
the conduct of the Railway Company should 
be judged on the consideration, merely of 
the one consignment. Section 151 reads 
“In all cases of bailment the bailee is bound 
to take as much care of the goods bailed 
to him as a man of ordinary prudence would, 
under simlar circumstances, take of his 
own goods of the same bulk, quality and 
value as the goods bailed". Section 148 
defines a “bailment" as the “delivery of 
goods by one person to another for some 
purpose, upon a contract that they shall, 
when the purpose is accomplished, be 
returned or otherwise disposed of according 
to the directions of the person delivering 
them." The care, therefore, that the Rail- 
way Company has to take is the same care 
that a man of ordinary prudence would^ 

(8) (187«) 1 Q. B. D. 25 at p. 30; 45 L, J, M. 0. 8; 33 
L, T. 075; 25 W. R. 276 : 13 Oox 0. 0. Ill, 
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take of the single consignment. It cannot in- 
voke considerationsarising from the volume 
of the Railway business. Any man of ordinary 
prudence when carrying a single consign- 
ment of a goods worth Rs. J,000 would secure 
the wagon by something more effectual than 
a sealed label. I hold that the lower Appel- 
late Court was entitled to come to a finding 
that there was wilful neglect on the finding 
that the wagon was only secured by a seal- 
ed label. I prefer in this respect to follow the 
decision of the Allahabad High Court in the 
case of Bengal and North Western Railway 
Company v. Haji Mutsaddi (9) rather than 
the decision in Firm Bhagai Ram-Bhadur 
Ram V. Bengal North-Western Railway (10). 
I do not agree with the later decision so far 
as it holds that no finding of wilful neglect 
would be based on the failure of a Railway 
Company to secure a wagon by anything 
better than a sealed label on one side. In 
second appeal I hold that 1 am bound by 
the finding of fact of the lower Appellate 
Court that there was wilful neglect which 
finding does not appear to me to have been 
vitiated by any disregard of any rule of law 
or by any self-misdirection on the part of 
the Judge. 

I would, therefore, dismiss the appeal 
with costs. 

MiSPa, J. — I am of the same opinion. 
It appears to me that there are only three 
points involved in the appeal. They may 
be stated as follows : — 

(1) Whether the Railway Company was 
guilty of wilful neglect ? 

(2) Whether the word “ robbery ” used in 
the Risk Note Form B includes “theft”? 

(3) Whether the word “ running train ” 
would include a train stopped on the way 
while going from one destination to an- 
other ? 

I proceed to give my opinion with regard 
to each of these points. 

Regarding the first point it appears to 
me that the burden of proving wilful 
neglect by the Railway Administration or 
its servants initially lies on the plaintiff, but 
the plaintiff is entitled to ask the Court 
to infer it from the fact that steps taken 
by the Company to secure goods against 
loss of theft were inadequate. It was con- 
teiSied before us on behalf of the Railway 
Company that it would be impossible for 
the Company to secure large number of 

(9) 7 Ind. Oae. 160; 7 A. L. J. 833. 

(10) 87 lad. Cae. 215; 1 0, W. N. 766; (1925) A. I.R. 

63L 


wagons in a goods train by means of 
padlocks, still more so by means of pad- 
locks which would not be liable to being 
tampered with. This may be correct to some 
extent. Indeed it has been held so in many 
cases, but I feel— if the liability of the 
Railw^ay Company is that of an ordinary 
bailee as defined in s. 151 of the Contract 
Act, it being only modified to the extent 
stated in the Risk Note, the Railway Com- 
pany must show that they did all that 
they could do in order to protect the goods 
bailed to them from loss or destruction. It 
appears to me that merely sealing the 
wagon is not affording sufficient protection 
to the goods conveyed by Ihose wagons 
from being stolen. It may be that the 
securing of the wagons by padlocks cannot 
afford complete protection against theft or 
pilfering, but it must be admitted that it 
certainly affords greater protection than 
merely leaving those wagons unlocked. As 
stated by the learned District Judge it was 
brought to his notice by the representative 
of the Railway Company present in his 
Court that after having tried the •patent 
locks they have now invented a system of 
locking which ensures immunity from theft. 
If at the time that such padlocks w’ere 
introduced the Railway Company had 
taken all the care which it was their duty 
to take they should have given evidence 
to show^ that they did take that amount of 
care. For instance if they had shown that 
they kept a sufficient number of men ready 
to wmtch the train in case it was stopped 
either at the station or at any place between 
two stations, it could be said on behalf of 
the Railway Company that they had done 
all which was in their power to do. 

I am, therefore, of opinion that the 
Railway Company in merely sealing the 
wagons but not fastening them in a way 
so as to protect them from being opened 
while on the way they were guilty of what is 
termed in the Risk Note as wilful neglect. 

I am supported in this opinion by the 
judgment of KanhaiyaLal. J. C., in the case 
of Rohilkhand and Kumaon Railway C., 
V. Baj Raj (11), in which the learned J udge 
followed the decision of the Allahabad High 
Court reported as Bengal and North Western 
Railway Co. v. Haji Mutsaddi (9) quoted 
by my learned brother in his judgment. 

Regarding the second question I entirely 
agree with the view taken by my learned 

(11) 72 Ind. Gas. 428, 10 0. L. J. 58. 9 0. & A. L. R, 
421; (1923) A. L R, (0.) 212, 
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brother who has discussed the entire aspect 
of the question in great detail. It is im- 
possible to argue that the Legislature in 
using the word “ robbery" intended to use 
it in the sense conveyed by the word " theft." 
It is needless to say that the word .“rob- 
bery " implies violence while “ theft " does 
not import any such notion. Reading 
the word “ robbery " in the light of the 
context of the Risk Note in which the word 
occurs, it appears that the idea was to 
indicate the loss of goods in a manner in 
which it would be impossible for the Rail- 
way Company to avoid it. It couldibe too 
much to expect from the Railway Company 
to engage either on the road-side stations 
or on the running trains staff enough to 
protect the trains from violent attacks 
which one would expect in the case of a 
robbery. It, therefore, appears to me to be 
reasonable to infer that when the word 
“ robbery" was used in the Risk Note it was 
intended to cover the case of a loss of goods 
which was due to violence. 

Regarding the third point relating to the 
definition of the word “running train"! 
am of opinion that the term does not signify 
that the train must actually be in motion. 
If the train is on its journey from one 
destination to another that is from junction 
to junction, to use the common expression, 
it cannot be said that the train is not a 
running train simply because it stops 
either on the road-side station or at any 
place between the two road-side stations. 

Under these circumstances, it appears to 
me that in the case which we have before 
us, the Railway Company did not take 
sufficient care of the goods as they were 
expected to take of them in law and they 
were, therefore, guilty of wilful neglect. 
They cannot protect themselves by alleging 
that the goods were lost in the way while 
the train was running, in other words to 
avail themselves of the clause entered in the 
Risk Note by virtue of which the Railway 
Company would be protected if there oc- 
curred a “robbery in the running train." 

I, therefore, concur in the order proposed 
by my learned brother. 

Regarding the cross-objection filed by 
the plaintiff relating to costs the learned 
District Judge has given cogent reasons 
in his judgment for disallowing the costs 
of the suit to the plaintiff and I am not 
prepared to interfere with his discretion in 
this matter in second, appe^il. I would, 


therefore, dismiss the plaiiitifl’s cross-objec^ 
tion as well. 

The appeal and the cross- objection both 
fail and are dismissed with costs. 

By the Court*— The appeal is dismiss- 
ed. The cross- objection is also dismissed 
with costs. 

G. H. Appeal dismissed. 

N. H. 


ALLAHABAD HIGH COURT. 

Execution First Appeal No. 333 of 1^25. 

December 1, 1925. 

Present: — Mr. Justice Dalai and 
Mr. Justice Boys. 

LALMAN AND another— Objectors— 
Appellants 
versus 

Chaudhri SHIAM SINGH— 

Decree- Holder — Respondent. 

Civil Procedure Code (Act V of 1908), 0, XXIV, r S 
— Mortgage suit — Preliminary decree — A'ppeal — Final 
decree, when can be passed 

Where an appeal has beeti preferred against a 
preliminary decree passed m a mortgage suit, a final 
decree can be passed only after the preliminary decree 
has been confirmed or varied by the Appellate Court 
and has become conclusive between the parties [p. 
609, col 1] 

Execution first appeal from a decree of 
the Subordinate Judge, Mainpuri, dated 
the Ist of June 1925. 

Mr. U. S. Bajpai, for the Appellants. 

Mr. Baleshwavi Prasad, for the Respond- 
ent. 

JUDGMENT.-A preliminary decree 
for sale of property was passed by the first 
Court of the Subordinate Judge of Main- 
puri on the 15th of April 1921. The defend- 
ant mortgagor appealed against this decree 
to this Court on the 22nd of July 1921, While 
theappeal was pending the mortgagee appli- 
ed under O. XXXIV, r 5 (2) of the C. P. 
G. for a final decree for sale and such 
a final decree was passed by the Subordi- 
nate Judge on the 19th of August* 1922, 
The appeal to this Court was dismissed with 
costs on the 13th of February 1924. 

The mortgagee applied to the Court of 
the Subordinate Judge for execution of ihe 
final decree dated the 19th of August 1922 
and to the amount of that decree he added 
the amount of costs granted by this Court 
under its decree dated the 13th of February 
1921. The lower Court directed execution 
to take place though the judgment-debtor 
objected on the ground that the final decree 
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df the 19th of August 1922 was not one 
Dinding between the parties as it was obtaiii- 
^ preliminary decree 
■^hich had not become final between the 
parties. 

This is an appeal from an order in the 
execution department passed by the Suh- 
mi J^dge for the sale of property. 

The first ground of appeal raises the objec- 
final decree of the 19th of August 
1922 had been obtained before the preli- 
minary decree between the parties became 
conclusive and so no execution proceed- 
ings can be taken on the basis of that 
final decree. We think that this argument 
must prevail on the basis of the Full Bench 
decision of this Court in Gajadhar Singh 
V. Kishen Jiwan Lai (1). It was held in 
that case by three learned Judges of this 
Court that the right of the plaintiff in a 
suit for sale to apply for a final decree ac- 
crued when the decree of the High Court 
Was passed and not on the expiry of the six 
months allowed for payment by the Court 
of first instance The learned Judge, Mr. 
Justice Banerji, who delivered the judg- 
ment of the Court reconsidered a decision 
he had previously delivered as a member of 
a Bench of two Judges in Madho Bam v. 
Nihal Singh {2). The learned Counsel for 
the respondent here desired the Court to 
hold that the Full Bench judgment only 
covered the question of limitation and that 
a mortgagee was at liberty to apply for a 
final decree either on the basis of the preli- 
minary decree of Ihe Trial Court or on the 
basis of the preliminary decree of the High 
Court in appeal. This argument is specifically 
negatived by the learned Judge, Mr. Justice 
Banerji, He said ‘Tt seems to me that 
O. XXXIV, r. 5 of the C. P. C. contemplates 
the passing of only one final decree in a 
suit for sale upon a mortgage. The essen- 
tial condition to the making of a final dec- 
ree is the existence of a preliminary decree 
which has become conclusive between the 
parties. When an appeal has been preferr- 
ed, it is the decree of the Appellate Court 
which is the final decree in the cause’*. It 
is clear, therefore, that there can be only 
one final decree in a suit for sale and not 
more than one and that this final decree can 
be passed only after the preliminary dec- 
ree has been confirmed or varied by this 
Court in appeal. The learned Counsel for 
the respondent further argued that though 


(J) 42 Ind. Oaa 93; 39 A. 641, 15 A. L. J. 731. 
{2) 30 lad. Oas. 494; 38 A, 21; 13 A. h, J, 985, 


the mortgagee may not have the right 
to apply for a final decree there was 
an inherent jurisdiction in the Court 
to grant such a decree even wrongly. 
According to him, therefore, the final decree 
of the 19th of August 1922, is binding bet- 
ween the parties and the mortgagee is en- 
titled to execute it. The simple answer to 
it is that the mortgagee does not come 
merely on the basis of that decree as hav- 
ing been passed in his favour rightly or 
wrongly. He includes in his application 
for execution the costs awarded to him by 
the High Court as well and it is clear that 
he has in contemplation the correct final 
decree which ought to be passed in the suit* 
Such a correct decree has not yet been 
passed so there can be no question of its 
execution. 

The Bench ruling in the case of Dambar 
Singh v. Kallyan Singh (3) referred to by 
the respondent’s learned Counsel does not 
apply here. In that case application was 
made for a final decree for sale after the 
preliminary decree had received final adjudi- 
cation from this Court and the right had 
accrued to the decree- holder to apply for 
a final decree. Through some mistake the 
decree- holder did not include the costs of 
the two Appellate Courts in his application 
for a final decree and in substance the 
final decree embodied the terms of the 
preliminary decree of the Trial Court. In 
the present case, the final decree was obtain- 
ed when the right had not accrued to the 
decree-holder to apply for one. Secondly, 
in the other case, execution had once before 
been taken out of the final decree to which 
the judgment-debtor had made no objection 
and had actually paid a portion of the decre- 
tal amount. Objection was taken when 
execution was taken out for a second time 
and the principle of res judicata was appli- 
ed against the judgment-debtor, because, to 
quote the words of the learned Judges 
“when the first application for execution 
was made he did not raise this objection," 
In the case before us it is the first execution 
of the final decree which is objected to and 
stay of execution in the Trial Court at the 
request of the judgment-debtor did not 
imply an acceptance of the decree by him. 

There will be no hardship to the res- 
pondent in applying for a final decree on 
foot of the preliminary decree of this Court 

(3) 65 Ind. Cas 799; 20 A L* J, 170; (1922) A I, K. 
(A.) 27; 44 A 350 ^ 
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of the 13th of February 1924 because the 
application will still be within limitation. 
In the result we decree this appeal and 
reject the respondent’s application for 
execution of the final decree of the l9th of 
August 192Z. Having regard to the cir- 
cumstances of the case we pass no orders 
as to costs. 

z, K. Appeal accepted. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 553 
OP 1923. 

September 21, 1925. 

Present: — Mr. Justice Spencer and 
Mr. Justice Madhavan Nair. 

The municipal COUNCIL, TUTI- 
CORIN, BY its CHAIRMAN — Defendant — 
Petitionee 
versus 

T. SHUNMUGHA MOOPANAR— 
Plaintiff — Respondent. 

Madras District Municipalities Act (V of 1920)^ 
i, 2Jlt9, Sch. y, cl. (o)— “Gram,” whether includes rice 
and broken rice. 

The word “grain” in cL (o) of Sch. V to the Madras 
District Municipalities Act does not include rice and 
broken rice, fp, 610, col. 2; p* 612, col. 1,] 

Cotton V. Kopan, (1896) A. 0.457, 65 L. J. Q. B 486; 
74 L. T. 591; 61 J. P. 36, followed. 

Petition, under s. 25 of Act IX of 1887, 
praying the High Court to revise a decree 
of the Court of the District Munsif of Tuti- 
corin, dated 18th December 1922 in S. C. S. 
No. 858 of 1922. 

Mr. B. Sitaram Rao, for the Petitioner. 

Mr. M. S. Vaidyanatha Iyer, for the Re- 
spondent. 

JUDGMENT. 

Sp6nC6F, J* — The Tuticorin Municipal 
Council which through its Chairman pre- 
ferred this revision petition, resolved to re- 
quire wholesale dealers in grain to take out 
licenses under 8.249 of the Madras District 
Municipalities Act (V of i920) and accord- 
ingly published a notification under s. 328 
in the Tinnevelly District Gazette. The 
respondent, who was one of such whole-sale 
dealers, paid the fees demanded of him 
under protest, and brought a suit in the 
Small Cause Court to recover what was 
illegally collected from him. He succeeded 
in obtaining a decree for a portion of his 
claim., Th^ District Munsif held that he 
was not liable to take out licenses for 
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god owns in which rice and broken rice, 
etc., were stored for the whole sale trade 
but only for grain stores. It is contended 
for the petitioner that the word “grain" in 
Sch. V (o) to the Act includes rice and 
broken rice. 

The District Munsif observed: — “Paddy 
without husk is rice. Rice is not a seed 
and does not sprout out Hence rice or 
broken rice cannot be called a grain”. If 
the District Munsif meant by this that the 
distinction between grain and rice depended 
on the existence or absence of the power 
of germination, I think he went near the 
mark without hitting it. The germ or seed 
is in the rice. The outer husk merely serves 
as a protection from water and other exter- 
nal agencies which would penetrate and 
destroy the germ. 

In the English language "corn” which is 
derived from the same Latin word "granam" 
as “grain” is commonly used to mean the 
grain of certain cereals, especially wheat in 
England, and maize in America, while 
growing. Thus an Englishman would 
speak of a field of growing wheat as a field 
of corn, but he would never include other 
plants grown from seed such as turnips 
clover, mustard etc., under the head of 
“oorn." After the wheat is harvested and 
threshed, it is still corn and it is sold in 
a corn market, but after it has gone 
through a mill and become flour or meal, 
the individual corns or grains cannot be 
distinguished- and a substance is produced 
which is not com or grain but something 
else. This meaning of the word “grain” 
was brought out in a case that went up to 
the House of Lords and is reported in 
Cotton V. V ogan (1) Lord Herschell in inter- 
preting the meaning of the words which 
occur in the Metage on Grain Act of 1872, 
“In respect of all grain brought into the 
Port of London for sale”, observed “if the 
Legislature had intended to include what 
had always been regarded and treated as 
manufactured articles, such as flour and 
meal, as distinguished from the natural 
products of the earth-untreated except by 
gathering the language would have been 
altogether different.” 

Using similar language I would say that 
if the Madras Legislature intended to in- 
clude in Sch. V (o) rice and broken rice, 
which have gone through a certain process, 
as distinguished from the natural products 

(n (1896) A. C. 457; 65 L. J. Q. B. 486; 74 L. T. 691} 
61 J. P. 36. * 
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of the earth untreated except by gathering, 
the storing of which without a license may 
be prohibited hy any Municipal Council, 
they would have used more explicit langu- 
age to denote their meaning. In els, (6) and 
(q) (proviso) the word “paddy” occurs and 
in cl. 1 the word “Hour” is used. There 
is, theiefore, no reason to regard the word 
“grain” in cl. (o) as being used in the com- 
prehensive sense of all articles of commerce 
into which gram can be turned by some 
process or other. The use of the Tamil 
word ''daniyam" in the translation of 
the notification as the equivalent of “grain” 
strengthens the respondent's case. A 
trader who sells rice may be called a 
grain merchant and his merchandise 
may in a loose sense be called grain when 
it includes both gram and rice, but rice is 
strictly not gram, and the separate entity 
of the grains by a process of disintegra- 
tion disappears when they are converted 
into broken rice For these reasons I con- 
sider that there is no occasion to interfere 
with the District Munsif's decree. The 
civil revision petition is dismissed with 
costs. 

There is no substance in the objection 
taken in the memorandum of cross-objec- 
tion, that the notification was not published 
full sixty days before it was enfoiced as re- 
quired by 8 249 of the Act. There w’as 
evidence before the Court that the Gazette 
notice must have been published on January 
30th to come into force on April 1st, and 
the District Munsif accepted that evidence. 
The memorandum of objections is dismissed 
with costs 

Madhavan Nalr, J,— I agree. The 
main question for decision in this civil 
revision petition is whether “rice” t.e, 
paddy without husk and “ broken rice ” 
come within the meaning of the term 
“ grain” found m cl. (o) of Sch, V of the 
District Municipalities Act. In the course 
of the argument we have been referred to 
well-known English Dictionaries, such as 
Murray’s Oxfoid Dictionary, Chamber’s 
Twentieth Century Dictionary, Webster’s 
Dictionary, etc., wherein the woid “grain” 
has been explained. According to Murray’s 
Dictionary the word “grain” is derived 
from the root granum which means “seed.” 
From this, the inference is sought to be 
drawn “ that an article to be called grain ” 
should have the power to germinate or 
sprout and since this power is absent in 
rice which is husked paddy, it is argued 


that rice cannot be called “grain’’ but 1 am 
not quite sure whether this distinction can 
be accepted as a safe test because it involves 
the assumption that the presence or absence 
of “husk” is the mam determining factor 
in the matter of germination, whereas it 
18 well-known that rice contains the seed 
which germinates or sprouts, while the husk 
present in paddy merely serves to protect 
it from destruction during germination. 

In a case under the Metage on Grain 
(Port of London) Act of 1872 (c. c.) s. 4 the 
House of Lords had to consider whether 
maize and oats imported with a view of 
their being first subjected to a process of 
giinding or crushing before sale would be 
“ grain ” brought into the Port of London 
for sale within the meaning of s 4 of the 
Act. By s. 2 of that Act, “grain is defined 
to mean corn, pulse and seeds, except the 
following seeds when brought into the Port 
of London m sacks or bags, that is to say, 
linseed, rapeseed, millet seed, etc. -With 
reference to the argument of Mr. Dankwart’s 
that maize and oats sold after being sub- 
jected to the process of grinding and crush- 
ing might come within the definition of 
‘ grain” contained in the Statute, Lord Hers- 
chell pointed out in his judgment that “if 
it (Legislature) had intended to include 
what had been always regarded and treated 
as manufactured articles, such as flour and 
meal, as distinguished from the natural 
products of the earth untreated except by 
gathering, the language would have been 
altogether different to that which is to be 
found in the Statute.” Prom this it may be 
inferred that the meaning of the term 
“grain’should be confined to natural pro* 
ducts of the earth untreated except by gather* 
mg Lord Watson stated that “the result of 
that process was that the substances operated 
upon ceased to answer the statutory descrip- 
tion of a dutiable article ’’ Though the de- 
cision was given with reference to the de- 
finition of the word “grain” contained in 
a special Statute, I think the description 
of the term “grain” in Lord Herschell’s 
judgment is sufficiently general and may 
well be used for the purposes of the present 
case also Judged by this test “rice” which, 
is paddy subjected to the process involving 
the lemoval of husk, and “broken rice’* 
cannot strictly be called “ giain,” Mr. Sita- 
rama Rao for the petitioner invited our 
attention to the definition of the word 
“ grain ” contained in s. 456 of the Mer- 
chants Shippng Act, 57 & 58, Viet, 0, 60* 
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That section defines’ “gram to mean 
any corn, rice, paddy, pulse seed. etc. But 
the section itself makes it clear that this 
is a special definition applicable to provi- 
sions of the part of the Act specially deal- 
ing, with the “ carriage of grain cargo/’ 
Obviously, this definition cannot be of much 
help in deciding the present case. 

Under s. 209 of the District Municipali- 
ties Act, “Act V of 1920, the Council may 
publish a notification in the District 
Gazette and by beat of drum that no place 
■within the Municipal limits or at a distance 
within three miles of such limits shall be 
used for any one or more of the purposes 
specified in Sch. V without the Chairman’s 
license and except in accordance with the 

condition specified therein ” Section 

328 states that “ Every notification under 
this Act shall be published in the OflScial 
Gazette of the District in which the Muni- 
cipality is situated both in English and in 
a vernacular language of the District.” That 
the Legislature never intended to include 
“ rice ” and “ broken rice ” within the 
meaning of the term “ grain ” appears to 
be clear from the fact that in the notifica- 
tion in Tamil published by the Municipality 
in pursuance of the above provisions of 
the Act, the word dhanyam is used as 
the Tamil equivalent of the English word 
“ grain.” Dhanyam as generally understood 
In the Tamil language does not mean “rice” 
(see Winslow’s Dictionary). 

For the above reasons I am inclined to 
hold that “rice” and “ broken rice” do not 
Come within the meaning of the term 
“grain in cl. (oj the Sch. V of the District 
Municipalities Act. The decision of the 
District Munsif is right and the civil re- 
vision petition should be dismissed with 
costs. 

^ I agree that the memorandum of objec- 
tions should also be dismissed with costs. 

V. N. V. Petition dismissed. 

z. K. 


OUDH CHIEF COURT. 

Fjrst Execution of Decree Appeal 
No. 13 OF 1925. 

December 14, 1925. 

Present: — Mr, Justice Ashworth 
and Mr. Justice Misra. 

GANGA BAKH8H SINGH- Judgment- 
Debtor — Appellant 
versus 

MAULA BUX SINGH— Decree-Holder 
— Plaintiff — RESPONDEN r. 

Principal and agent — Agent guilty of fraud — Action 
of agent whether binding on principal — Fraudulent 
statement of agent of decree-holder that decree has been 
satisfied — Judgment-debtor privy to fraud— Decree^ 
holder, whether bound 

A principal is bound only by acts done by bis agent 
on bis behalf in good faith and not by his fraudulent 
actions when a third person who relies upon such ac- 
tions IS himself a party to the fraud, [p 014, col 1 ] 

Shipway v Broadwood, (1899) 1 Q B 369, 68 L. J. 
Q B 360, 80 L T 11, 15 T L. R 14.*), v Sorby, 
(1878) 3 Q. B. D 552n, Bowstend on Agency, sixth 
Edition page 383, also Pollock and Mulla’s Indian 
Contract Act, sixth Edition, page 748, referred to 

If no payment of a decree is actually made by the 
judgment-debtor and if as a result of collusion between 
the agent of the decree-holder and the judgment- 
debtor, a fraudulent application containing wrong facta 
IS put in by the agent, the decree-holder cannot 
be deemed m law to be bound by such an application. 
[ibid] 

Application dated 12th January 1923 to 
the effect that no money had been paid 
either to the decree^holder or to his Mukhtar 
Sant Prasad and that the proceedings and 
certificate of payment dated 6th January 

1923 in satisfaction of the decree dated 
the 14th May 1921 to the amount of 
Rs. 8,946-14-10 were bogus. Hence enquiry 
be made in the matter. 

Messrs. H. K. Ghosh, and A. P. Sen, for 
the Appellant. 

Mr. Zahur Ahmad, for Mr. Naimatullah, 
for the Respondent. 

JUDGMENT. — This is an appeal from 
an order of the learned Subordinate Judge, 
Bara Banki, dated the 23rd of December 

1924 cancelling a certificate of payment, 
dated the 6th of January 1923, under which 
satisfaction of a decree to the amount of 
Rs, 8,496-14-10 had been recorded. 

The facts of the case are as follows : — 

On the 27th of February 1919 a preli* 
minary decree for sale was passed on the 
basis of a compromise in favour of Maula 
Bakhsh Singh, the respondent, ^igainst 
Ganga Bakhsh Singh, the appellant and 
others for Rs. 9,904-6-3. Out of the total 
sum so decreed Rs. 7,478 8-3 was to be 
paid by one set of defendants consisting of 
Ganga Bakhsh Singh and Mahindra Bahadur 
Siogb, t]);e two appoUa&ts ia Uus Court* 
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The remaining sum was to be paid by 
another set of defendants consisting of 
Jagnnath Bakhsh Singh and others. The 
decree was made absolute on the 14 th May 
1921. Subsequently on an application by 
the decree holder the sale-decree was trans- 
ferred to the Collector of the District. On 
the 6th of January 1923 the respondent- 
deoree-holder’s Mukhtav, Sant Prasad, appli- 
ed to the lower Court that as he had been 
paid Rs. 8,496-14-10 out of Court by Ganga 
Bakhsh Singh, the judgment-debtor-appel- 
lant, the said payment should be certified 
in full satisfaction of the decree and that 
the share of one anna and four pies belong- 
ing to him be exempted from sale. This 
application contained an endorsement of 
identification of Sant Prasad, the general 
agent of the decree-holder, by one Ram 
Suchit Vakil of Bara Banki and it was pre- 
sented and verified before the Court by 
the said agent of the decree-holder on the 
same date, namely, the 6th of January 1923. 
Although the payment was only of a part 
of the decree, yet it is surprising to find 
that the order recorded in the order-sheet 
on the same date was to the effect that full 
satisfaction of the decree be recorded and 
that the execution record be recalled from 
the Collector's Court. It is not possible 
for us to follow this order which was pass- 
ed by the then Subordinate Judge of 
Bara Banki, M. Gokul Prasad On the 12th 
of January 1923, that is, 6 days later Maula 
Bakhsh, the decree-holder, presented an 
application to the Court signed by him and 
his Mukhtar, Sant Prasad, to the effect 
that no money had been paid to either of 
them and chat the previous proceedings 
under which satisfaction of the decree had 
been recorded were bogus and should be 
set aside. Another application to the same 
effect was presented by him and his agent 
Sant Prasad on the 15th of January 1923. 
This application was also signed by both 
of them. In this application he again 
clearly stated that no money had been 
received either by him or his agent, that 
the entire proceedings were bogus ; that 
after an inquiry into the matter by the 
Court the satisfaction of the decree already 
recorded be cancelled, and that the pro- 
ceedings in execution should be started 
and the property mortgaged, sold to realise 
the decretal amount. Both these applica- 
tions were put up before the Court on the 
1 ilh of January 1923 and the Court ordered 
that notio© of the application should go to 
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the judgment-debtor, the general- agent 
Sant Prasad, and the Pleader who identi- 
fied him and the case fixed for hearing on 
the 3rd of February 1923. Before the date 
fixed for hearing.Sant Prasad, the agent of , 
the decree-holder, filed an application de- 
claring the correctness of the contents of 
the application made by him on the 6th of 
January 1923 and alleging that the money 
had been received from the judgment 
debtor through his general agent, Jagdeo 
Singh, out of Court and that on the subse- 
quent application of the 15th of January 
1923 his signature had been obtained by 
force (zabardasti). On the 3rd of February 
1923 the case was not ready for hearing 
owing to the want of service on the judg- 
ment-debtors and after several adjourn- 
ments it came up before the Court on the 
12th of May 1923, on which date the Pleader 
for the judgment-debtors denied the allega- 
tions made by the decree-holder in his 
application and contended that the money 
had been paid to Sant Prasad, his general 
agent, who had authority to receive the 
amount. On that date the judgment-debtors 
also filed a receipt signed by Sant Prasad 
and attested by witnesses reciting the 
receipt of Rs. 8,496-14-10 from Ganga Bakhsh 
Singh through Jagdeo Bakhsh Singh his 
general-agent. This is marked as Ex. -A 9 
and IS denied by the decree-holder who 
said that it was a collusive and fraudulent 
receipt 

The learned Subordinate Judge framed 
an issue to the effect whether the applica- 
tion dated the 6th of January 1923 and the 
receipt. Ex. A 9 were farzi and fraudulent 
as alleged by the decree-holder and whether 
any payment had been made to him. A 
date was then fixed for taking evidence and 
such of the evidence as was produced by 
the parties was recorded either by the Court 
or on commission on that and subsequent 
dates. The Court then passed the order 
under appeal, that the certificate of pay- 
ment dated the 6th of January 1923 in 
satisfaction of the decree to the extent of 
Rs 6,496 14-10 under the receipt. Ex. A9, of 
the same date be cancelled as the certificate 
and the receiptbothwere bogus transactions. 

On appeal it is now contended that the 
finding of the learned Subordinate Judge is 
not correct, that the money was actually 
paid by the judgment-debtors to the decree- 
holder, that the certificate of payment re- 
corded by the general agent of the decree- 
holder was genuine and that the decree 
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feliould be declared to have been satisfied 
to the extent of the amount paid. 

It is clear that if no money was actually 
paid by the appellant to the agent of the 
decree-holder and if the said agent fraudu- 
lently and collusively on having been 
bribed by the judgment- debtor admitted in 
Court the receipt of the decretal amount, 
his action could not be binding upon his 
principal, the decree-holder. It is a well 
established rule of law that a principal is 
bound only by acts done by his agent on 
bis behalf in good faith and not by his 
fraudulent actions when a third person who 
relies upon such actions is himself a party 
to the fraud, vide Shipivay v. Broadwood 
(1). Smith V. Sorby (2) and Bowstend on 
Agency, sixth Edition, page 383, also Pollock 
and Mulla’s Indian Contract Act, sixth 
Edition, page 748. If, therefore, no pay- 
ment was actually made by the judgment- 
debtor and if as a result of the collusion 
between the agent and the judgment- 
debtor, a fraudulent application containing 
wrong facts was put by the agent in Court, 
the decree-holder cannot be deemed in law 
to be bound by such an application. We, 
therefore, proceed to decide the question 
whether the story of the alleged payment 
by the judgment-debtor through his agent 
Jagdeo Singh to Sant Prasad, the general 
agent of the decree-holder, is correct or not. 
In order to prove the payment the judg- 
ment-debtor filed Ex. A9 which is the receipt 
signed by Sant Prasad and which recites 
the receipt of the money by him. He also ex- 
amined two out of three marginal witnesses 
to the receipt, namely, Chhedan (W. No 3) 
and Mangli Prasad (W. No, 6) as well as 
Pandit Ram Suchit Pleader who had identi- 
fied Sant Prasad, Jagdeo Bakhsh Singh, 
his own agent through whom the money 
is alleged to have been paid and lastly his 
brother-in-law (sala) Kunwar Hazari Singh, 
who, it is stated, had advanced to the ap- 
pellant the money which is said to have 
been paid to the agent of the decree-holder. 
Sant Prasad, the said agent of the decree- 
holder was also examined ; he is witness 
No. 9. The evidence of this man was put 
before us at great length. We read it 
carefully but we feel that it is untrustworthy 
and cannct be relied upon. The surround- 
ing circumstances, moreover, relating to 
the payment of this money are so suspicious 

(1) (1899} IQ. B. 3C9, 68 L J. Q. B 360; 80 L. T. 11* 
15 T L K lio. 

(2) (1878) 3 Q. B. D. 552n. 
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that we do not think that the story rof pay- 
ment alleged by the judgment-debtor is a 
true one. It seems to-us to be quite improb- 
able that such a large sum of money should 
have been paid by the judgment-debtor to 
the decree-holder outside the Court. It is 
in evidence that a large number of decrees 
previously obtained against the appellant 
had not been paid off and that the appel- 
lant was living in a chronic state of indeb- 
tedness. The question which we, therefore, 
put to the learned Counsellor the appellant 
was, where the appellant had got all this 
money from ? His reply was that the ap- 
pellant had got the money from one Kunwar 
Hazarai Singh, his brother-in-law (sala) 
living in Pilibhit District. We have read 
his evidence with great care and it appears 
to us that the learned Subordinate Judge 
was right in rejecting it. Kunwar Hazari 
Singh is a big landholder in the said dis- 
trict owing shares in no less than 69 villages. 
He was asked to file his account books and 
to show from them whether he had paid 
this amount of money. His reply was that 
he kept no accounts himself and the only 
account which was kept by his ziledars 
was the account of his income but not of 
his expenses. It is impossible to believe 
that a big landlord of the status of Kunwar 
Hazari Singh could have carried on the 
management of his estate without keeping 
accounts. The non-production of account 
books by him is a very suspicious circum- 
stance and affords convincing proof that no 
payment was ever made. We might here 
refer to another unfortunate matter in con- 
nection with this witness. The appellant 
till a very late stage of the case did not 
suggest that the money had been obtained 
by him from Kunwar Hazari Singh but 
contented himself with the allegation that 
his financial position was sound, and he 
was in a position to pay the decretal amount 
himself. It, therefore, appears to us that 
the story of alleged loan from Hazari Singh 
was a pure afterthought. 

Regarding the evidence of the witnesses 
examined by the appellant we find that 
their story is that the decretal money had 
been paid in currency notes eighty-five in 
number, each being of Rs. lOO face value. 
It is however very surprising to find that 
the receipt (Ex.-A9) does not mention that 
the money was paid in currency notes much 
less their number. Absence of any men- 
tion of this fact in the receipt put forward 
by the appellants as evidence of the pay- 
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ment of the decretal amount goes to show 
that the story of the witnesses produced by 
the appellants is a concocted one. We may 
also mention that although the decree- 
holder, Mania Bakhsh Singh, himself went 
into the witness-box and deposed that the 
story of the alleged payment by the judg- 
ment-debtor was false, yet it is remarkable 
that the appellant, Ganga Bakhsh Singh, 
did not see his way to give evidence. Sant 
Prasad whom the decree-holder examined 
as a witness on his behalf also stated on 
oath that he had not received the money, 
but the man is thoroughly untrustworthy 
pnd we can place no reliance on his state- 
ment one way or the other. 

We, therefore, come to the conclusion that 
the story of the appellant regarding the 
alleged payment is false and no payment 
was ever made by him. The judgment of 
the learned Subordinate Judge is correct, 
and we affirm it. 

The appeal fails and is, therefore, dismiss- 
ed with costs. 

G H. Appeal dismissed. 


MADRAS HIGH COURT* 

Civil Revision Petition No. 385 
OF 1925. 

October 2, 1925. 

Present: — Mr. Justice Phillips. 
VADAPALLI VaRADACHARYULU- 
Petitioner 
versus 

KHANDA VILLI NARASIMHACHAR- 
YULU — Respondent, 

Civil Procedure Code (Act V of J908), ss 01^, 151, 0 
XXXIX, rr 1, 2— -Injunction restraining execution of 
decree, whether can be granted— Inherent power of 
Court 

On an application in a pending suit by the plaint- 
iff for an injunction restraining the execution of a 
decree obtained by the defendant against the plaintiff’s 
father 

Held, that the Court had no jurisdiction to grant 
the injunction either under O XXXIX, or under s 94 
ors 151, O.P C \p 615, col 2] 

When the 0. P 0 makes provision for a certain 
procedure it must be deemed to be exhaustive in that 
respect and the provisions of s 151 of the Code can- 
not be invoked in opposition to those provisions, [p. 
616, col. 1 ] 

Gadi Neelaveni v. Mavappareddi Gan Narayana 
Beddi, 53 Ind Cas 847, 43 M 94, 37 M. L J. 599, 26 M. 
L,T. 377; 10 L. W 606; :i920) M W. N 19, Krishna- 
twcmy Naidu v. Chengalroya Naidu, 76 Tnd. Cas 836, 
47 M. 171; 18 L. W. 870, 45 M, L J. 813; 33 M L. T. 
J07; (1924) A. I» R, (M.) 114 m^Joshi Sc^hib Prakash v. 


Jhinguria, 78 Ind. Cas. 416; 46 A 144; (1924) A L R. 
(A ) 446, relied on 

Under s 94, C. P G , the Court is given power to 
issue injunctions provided the rules make provision 
for the exercise of that power The rules are contained 
in C XXXIX of the Code and s 94 must, therefore, be 
read subiect to the rules contained in that Crder, [p 
615, col 2 ] 

Petition, under s. 115 of Act V of 1908 and 
8. 107 of the Government of India Act, pray- 
ing the High Court to revise an order of the 
District Court, Godavari, at Rajahmundry. 
dated the 2nd April 1925, in C. M. A. No. 1 of 
1925, preferred against an order of the Court 
of the Subordinate Judge, Amalapur, dated 
1st January 1925, in I. A. No. 808 of 1924 
in 0. 8. No. 79 of 1924. 

Mr. K. liamamurthi, for the Petitioner. 

Mr. K. Kameswara Rao, for the Respond- 
ent. 

JUDGMENT. — This is a petition for 
revising an order of the District Court of 
Godavari refusing to grant an injunction 
restraining the execution of a decree ob- 
tained by the defendant against the plaint- 
iff’s father. The Subordinate Judge held 
that he had no jurisdiction to grant such 
an injunction and this view was upheld by 
the District J udge. 

It is now contended that such an injunc- 
tion will come under 0. XXXIX, either r. 
1 or r. 2. It certainly cannot come within 
the language of r. 1, for there is no sugges- 
tion that the property of which delivery 
is to be given is in danger of being wasted, 
damaged or alienated. It is then argued 
that r. 2 would be applicable and that this 
is an injunction to restrain the defendant 
from committing “ other injury of any 
kind.” The alleged injury is the execution 
of a decree lawfully obtained. In order to 
hold that, that does constitute an injury, it 
is necessary to hold that, that decree is 
illegal, for, if the decree is legal, the de- 
fendant has every right to execute it and 
in doing so cannot be said to commit any 
injury. 

It is then argued that s. 94, 0. P. 0., is 
wider than 0. XXXIX and covers the present 
case, but I think that contention must be at 
once negatived in view of the language of 
the section which says “ in order to prevent 
the ends of justice from being defeated the 
Court may, if it is so prescribed,” that is to 
say, the Court is given power provided that 
the rules make provision for the exercise 
of that power. The section is clearly gov- 
erned by O. XXXIX which contains the 
rules prescribed. 
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A further contention is put forward that 
the injunction may be granted under the 
inherent powers of the Court under s. 151, 
C. P. C,, and the petitioner relies on a 
decision of the Lahore High Court, Kanshi 
Ram V, Sharaf Din (1). The reason for hold- 
ing this view is not very clearly stated in 
that judgment and it appears to be opposed 
to the principles adopted by a Full Bench 
of this Court in Gadi Neelavem v. Marappa- 
reddi Gari Narayana Reddi (2) followed 
in Krishnaswamy Naidu v Chengalroya 
Naidu \3) and in the case of Joshi Sahib Pra- 
kashv, Jhinguria The principle there 
laid down is that when the Code makes pro- 
vision for a certain procedure the Code must 
be deemed to be exhaustive in that respect 
and the provisions of s 151 cannot be in- 
voked in opposition to these provisions. 
Here the Code lays down in s. 94 that the 
Court shall only have power if it is given by 
rules framed under the Code. It, therefore, 
seems to me impossible to hold that when 
rules have been framed to give the Court 
power, further power should be given by 
8. 151. If then the principle laid down in 
the Full Bench of this Court is correct 
and I see no reason to doubt its correctness, 
it is applicable to this case also, and the 
District Judge was right in his order. 

I may add that from the facts put before 
me here, although they were not considered 
by the lower Courts, the petitioner does 
not seem to have much ground for his pre- 
sent complaint. 

The petition is dismissed with costs. 

V. N. V. Petition dismissed. 


Z K 

(1) 73 Ind. Cas, 909; (1923) A. I R (L) 144. 

(2) 53Ind Cas 847; 43 M. 94, 37 M L J 599 26 M 
L. T. 377, 10 L. W 606, (1920) M W N 19 

(3) 76 Ind. Cas. 836, 47 M. 171, 18 L \V. 870* 45 M 
L. J. 813, 33 M L. T. 207, (1924) A I. R (M)il4 ’ 

(4) 78 Ind. Cas. 416, 46 A. 144, (1924) A. I. R. (A) 
446. 


CALCUTTA HIGH COURT. 

Appeal Fi-OM Appellate Decree No 496 
OF 1923, 

June 15, i925. 

Present: — Justice 8ir Babington Newbould 
Kt , and Mr Justice Graham ’ 
CHANDRA KUMAR GUHA- Plaintiff 
— Appellant 
versus 

ELAHI BUKSHA and others— Defendants 
— Respondents 

Otml Procedure Code {Act V of 1903), 0. XXII, r. 4 


— Abatement of suit-— Bent suit— Joint tenants— Non 
joinder in appeal — Inconsistent decrees 

Although a plaintiff landlord can sue any one of hh 
joint tenants for the rent, where lie does not do so, bul 
makes all of them parties to the suit, he cannot, in cast 
of his failure to join any of the defendants or hu 
representatives as respondents to the appeal, contenc 
that as he had the option to sue any of the joint 
tenants or his representatives, his appeal would not 
abate 

When the effect of not joining some of the defend- 
ants to a suit as respondents to the appeal would 
in case of the success of the appeal, be the passing 
of two inconsistent decrees, the appeal would abate. 

Appeal against a decree of the Addi- 
tional District Judge, Noakhali, dated the 
Ist of August 1922, modifying that of 
the Officiating Munsif, Additional Court, 
Lakhipur, dated the 2l8t of January 1921. 

Dr. Radha Benode Pal, Babus Bhupendrcb 
Kiskore Ghose and Ilem Kumar Bose, for the 
Appellant. 

Babu Jitendra Kumar Sen Gupta, for 
Babu Mahendra Kumar Ghose, for the Re- 
spondents. 

JUDGMENT. — This appeal arises out 
of a suit for rent. The plaintiff biought a 
suit against 14 defendants claiming from 
them rent with interest on the arrears at the 
rate of 75 per cent, per annum. The 
plaintiff’s case is that the tenancy was creat- 
ed in favour of two persons, Amanuddin 
and Mona Gazi who executed a kabuliyat 
and that the defendants had succeeded to 
the interest of these two persons by inherit- 
ance and purchase. One of the defendants 
died before the institution of the suit and 
the heirs of this defendant were not pro- 
perly summoned. The suit was decreed in 
full against the remaining defendants by 
the Court of first instance. Against this 
decree an appeal was preferred by four of 
the defendants, the three sons and the 
widow of Mona Gazi. The appeal was dec- 
reed and the lower Appellate Court decided 
that the stipulation for payment of interest 
at 75 per cent, with damages and various, 
other abwabs must be held to be hard and 
penal and that the plaintiff was entitled 
to get damages at 12 per cent, per annum 
instead of interest at the rate of 75 per 
cent, per annum on the arrears. Against 
this decision the plaintiff has appealed to 
this Court and has joined as respondents to 
this appeal only those four defendants who , 
appealed to the lower Appellate Court. 

A preliminary objection has been taken 
on behalf of these defendant-respondents 
that the appeal is not maintainable in the 
absence of the other defendants. On behali 



[9ft 1. 0. 1926J JlTENfDRA NATH CHATTERJEB V. JaSODA 8AHUM. 


&\1 


of the appellant this objection is met by 
the contention that as the original kabuliyat 
was executed by the two tenants, Amanud- 
din and xdona Gazi, they were jointly and 
severally liable to the rent and it was open 
to the landlord to sue either and that he 
is entitled now to claim relief against the 
representatives of Mona Gazi alone. This 
contention fails on the ground that though 
it was optional with the plaintiff appellant 
to sue the representatives of either of the 
joint tenants he did not frame his suit in 
this form. Further on the pleading that 
the defendants are the representatives of 
the original tenants by inheritance and 
purchase it is not apparent that the de- 
fendants who are respondents in this appeal 
are all the representatives of Mona Gazi 

A further objection to the appellant’s 
action in not joining the other defendants 
is that if this appeal is decreed there will 
be two inconsistent decrees, a decree for 
arrears of rent with damages at 12 per cent, 
against some of the tenants and a decree 
for arrears of rent with interest at 75 per 
cent per annum against the four respondents 
in this appeal 

We, therefore, hold that the objection of 
non-joinder is fatal to this appeal which is 
accordingly dismissed with costs 

N. H. Appeal dismissed 


PATNA HIGH COURT. 

Appeal from Appellate Decree 
No 1344 OF 1922. 

July 1, iyr5 

Present: — Mr. Justice Adami and 
Mr. Justice Sen 

JITENDRA NATH CHATTERJEE 

AND OTHERS — DEFENDANTS—- APPELLANTS 

versus 

Musammat JASODA SAHUN and another 
—Plaintiffs — Respondents 
Contract Act (IX of 1872), s 7 Penalty, when 
arises— Ejectment suit — Compromise deciee — Stipida- 
tion to pay enhanced rent after expiry of term, whe- 
ther penal— Doctrine of penalty^ whether applicable to 
stipulation contained in decree 
A penalty under a 74 of the Contract Act can 
only follow some breach of contract or obligation 
[p 619, ool 1 ] 

The doctrine of penalties is not applicable to stipu- 
lations contained in decrees Those who, with their 
eyes open, have made alternative engagements and 
invited alternative orders of the Court, must, if they 
fail to perform the one, perform the other, however 
greatly severe its terms may be, [p. 619, col. 2.] 


An ejectment suit was compromised and the com- 
promise decree provided that the defendants would 
be entitled to occupy the premises in suit for a 
period of eleven years on payment of a yearly rent 
of Rs 400 and that if they wanted to ocrupy the 
premises after the expiry of the term, without taking 
a flesh settlement, they shall pay rent at Ks 100 per 
month 

Held, that the intention of the parties was that if 
the defendants wanted to occupy the piemises after 
the expiry of the term, they could either take a 
fresh settiejnent or remain m occupation without a 
flesh settlement on a rent of Ks 100 per month which 
the parties at that time thought would be a fair rent 
after the lapse of 11 years and that, therefore, no 
question of any penalty arose, [p 619, col 1 ] 

Appeal against a decision of the District 
Judge, Bhagalpur, dated the 27th July 1922, 
confirming that of the Subordinate Judge, 
Bhagalpur, dated the 28th May 1921. 

Messrs. Hasan Imam, S. M. Mulhek and 
S. C. Mozumdar, for the Appellants. 

Messrs P C. Manuk, S. N. Paht and N. 
N. Sen, for the Respondents. 

JUDGMENT. 

Adami, J.— The plaintiffs in this case 
sued the defendants for house rent at the 
rate of Ks. 100 per month with interest from 
January 1918 to December 1920. 

it appears that some 11 or 12 years pre- 
vious to the suit the predecessor of the 
plaintiff’s had sued the defendants and 
sought to eject them from the premises 
which are within the Municipality of Bha- 
galpur The suit was compromised and in 
Apiil 19u7 a decree was passed in terms of 
the compromise. Clauses 4, 5, 7 and 8 of 
the compromise included in the decree are 
to the following effect: — 

“ (4) That from January 1907 to Decem- 
ber 19 17 the defendants shall be entitled 
to occupy the premises mentioned in the 
plaint and pay rent at four hundred rupees 
per year (Rs. 400) payable in four instal- 
ments of Rs. 100 each from January 1907 
to December 1917 and the plaintitt shall 
have no right to eject the defendants from 
the premises for that period, namely, be- 
fore December 1917. The defendants will, 
however, be at liberty to vacate the said 
premises at any time within the said period 
of 11 years on giving six months’ notice to 
the plaintiff.” 

“ (5) That if the defendants want to 
occupy the premises after the expiry of 
1917, without taking a fresh settlement, 
they shall have to pay rent at Rs. 100 per 

month.” 

“ (7) That when the defendants give up 
the preniihes, they shall be bound to restore 
the premises to the condition in which 
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it was at the time it was first settled with 
them/’ 

** (8) That the plaintiff shall be bound to 
keep the premises in good repair during 
the period of said 11 years.” 

After 1917, the defendants continued to 
occupy the premises : they did not take a 
fresh settlement and held over until the 
date of the suit. 

The defence to the suit was that cl. (5) 
was a covenant for renewal and the stipula- 
tion that defendants would have to pay 
Rs. 100 per month, if they wanted to occupy 
the premises without taking a fresh settle- 
ment, was by way of a penalty; they claimed 
the right to continue paying rent at the 
rate of Rs. 400 a year. 

The question in the suit was whether cl. 
(5) was a renewal clause and whether the 
stipulation as to payment of rent at Rs. 100 
per month was by way of penalty. The 
learned Subordinate Judge held that cl. (5) 
did not contain a covenant for renewal of 
the lease, but that a fresh lease with fresh 
terms and rent could be taken at the expiry 
of the term of the lease. He held that the 
defendants did not execute any fresh 
kabuliyat, nor did they give notice to the 
appellant of their intention of doing it. He 
decreed the plaintiff’s suit. 

The learned District Judge came to the 
same opinion ; he held that there was no 
covenant for renewal and that cl. (5) was 
not a penalty clause. He allowed interest 
only from the 27th December 1920, when 
a notice was served on the defendants by 
the plaintiff. 

Mr. Hasan Imam before us argues that cl, 
(5) contains a covenant for renewal and 
that the stipulation as to payment of a 
monthly rent of Rs. lUO is penal. He con- 
tends that cl. (5) means that the defendants 
have the right to a renewal of the lease 
on the same terms if they do not want to 
take a fresh settlement, and that the sti- 
t)ulation as to payment of the monthly 
rent of Rs. 100 is intended only to force 
them to take a fresh settlement At least, 
if his contention is that the defendants 
have a right to renew the lease on the same 
terms, if they do not want afresh settle- 
ment, it is difficult to understand what ac- 
tion the penalty would be attached to unless 
it is a failure to take a fresh settlement. 
He relies on the cases of Guru Prosanna 
Bhattacharjee v Madhusudan Chowdhury (1), 

(1) 61 Tna. Caa 824; 23 Q, W. N. 901; 35 C. L. J. 
87. 
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Secretary of State for India v. Forbes (2) 
and Lani Mia v. Muhammad Basin Mia (3) 
with regard to the question of renewal. In 
my opinion, none- of these three decisions 
altogether meets this case. 

In the first one the real question at issue 
was with regard to the meaning of the 
words dosra bundhust, that is to say, whether 
they meant a second settlement on the 
same terms or a different settlement. The 
words in the lease were; “ On the expiry 
of the term I shall take a dosra bundbustf' 
the lease was in Bengali. It was held that 
where there is a covenant for renewal, if 
the option does not state the terms of the 
renewal the new lease would be for the 
same period and on the same terms as the 
original lease in respect of all the essential 
conditions thereof except as to the covenant 
for renewal itself. 

In the second case the lease provided 
that after the expiry of the term the lessor 
would have power to re-settle the land with 
the lessee on a fair rent. It was held that 
the last clause was intended to be a cove- 
nant for renewal and that the Govern- 
ment was entitled only to alter the rent on 
renewal. 

In the third case the lease contained a 
covenant that upon the expiry of the term 
the tenant would take a fresh settlement 
and that the landlord would grant him such 
settlement. 

None of these cases, as I have said, meets 
the present case. It is clear from the 
clauses I have cited that the lessee was 
given three options, he could either leave 
the premises at the end of the term, or he 
could take a fresh settlement, meaning 
thereby a settlement on fresh terms as to 
rent, or he could hold on at a rent which 
was arranged to be at the rate of Rs. 100 
a month. 

The decree and the compromise were 
drafted in English and the meaning of a 
fresh settlement is clear. It meant that the 
parties would meet and agree to the terms 
on which the lease was to be renewed. The 
clauses taken as a whole show that the 
plaintiffs were indifferent whether the 
defendants left at the end of the 11 years 
or stayed on. It was agreed that if they 
did want to stay, they must either take a 
fresh settlemnet or remain on paying a rent 
which the parties evidently agreed v.ould 

(2) 17 Ind. Cas. 180; 16 0. L. J. 217. 

(3) 33 Ind. Gas, 448; 20 Q, W, N. 948, 
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he a fair one after the lapse of 11 years, at 
the rate of Rs. 100 per month. 

The case is almost exactly similar to the 
case of Gunpat Singh v. Josodhur Singh (4). 
There the kahuliyaU stated that after the 
expiry of a term of five years the defendant 
would cease to have any right to retain 
possession, but in case he failed to execute 
a fresh kabuliyat, the landlords should 
have power to realise rent at Rs. 5 per bigha 
on the strength of the said kahuhyats and 
the defendants would have no objection 
to that. It was held that the plaintiffs were 
entitled to demand rent at the rate of Rs 5 
a bigha and the stipulation of payment of 
rent at that rate was not a penalty by reason 
of the non* execution of fresh fcabwhyats. It 
has been sought to compare this last cited 
case with the case of Abdul Aziz v. Kara 
(5), but the latter is quite a different case. 
It was there provided that the tenant should 
give up the land on the expiry of the term 
and, if upon the expiry of the term, he 
claimed a right of occupancy or caused a 
claim to be put up by any other person, he 
would be liable whilst holding over to pay 
a higher rent. It was held that the clause 
as regards the payment of higher rent being 
in the nature of a penalty was not enforces 
able. The penalty m that case was for the 
tenant’s action in setting up a right of occu- 
pancy and claiming to be not liable to 
ejectment. That case too does not affect 
the question of renewal but only that of 
penalty. In my mind it is quite clear that 
what the parties intended was that if the 
defendants wanted to occupy the premises 
after the expiry of 1917 they could either 
take a fresh settlement or remain in occu- 
pation without a fresh settlement on a rent 
of Rs. 100 per month which the parties at 
that time thought would be a fair rent after 
the lapse of 11 years. 

With regard to the question of penalty, 
it is hard to understand how the clause as 
it is framed could be construed to intend a 
penalty. There was no obligation on the 
defendants to occupy the house or to take 
a fresh settlement and a penalty under s. 
74 of the Contract Act will only follow some 
breach of contract or obligation. There is 
no obligation in the present case. Mr 
Hasan Imam has relied on the case of J ohn 
Pierpont Morgan v, Ramjee Ram (6), where 

(4) 50 Ind Cas. 516, 17 0 L. J 590. 

(5) 21 Ind Oas. 443; 18 0. L J 95 

(6) 56 Ind Oas. 366, 5 P b. J, 302; (1920) Pat. 168; 
I P. L. T. 310, 


it was held that where a lease contains a 
stipulation that the lessee shall pay mesne 
profits at an unduly high rate on failure to 
give up the land, which formed the sub- 
ject-matter of the lease on the expiry of the 
term, the Court has power to alter the rate 
agreed upon as being in the nature of a 
penalty, but in that case there was an obli- 
gation for the tenant to leaye at the end 
of the term and the penalty was to cover 
any action of the raiyat in refusing to give 
up the land on the ground that he had an 
occupancy right. 

However, in the present case it has to be 
remembered that cl. (5) forms part of a dec- 
ree, and I need only refer to the case of 
Shirekuli Timapa Hegda v. Mahablya (7). 
It was there held that the doctrine of penal- 
ties was not applicable to stipulations con- 
tained in decrees In that judgment Bird- 
wood, J , cited the following remarks made 
by West, J., in the case of Balprasad v. 
Dhamidhar Sakharam (8): — The princi- 
ples which govern the enforcement of con- 
tracts and their modification, when justice 
requires it, do not apply to decrees which, 
as they are framed, embody and express 
such justice as the Court is capable of con- 
ceiving and administering. The admission 
of a power to vary the requirements of a 
decree once passed would introduce uncer- 
tainty and confusion. No one’s rights 
would, at any stage, be so established that 
they could be depended on, and the Courts 
would be overwhelmed with applications 
for the modification, on equitable principles, 
of orders made on a full consideration of 
the cases which they were meant to termi- 
nate It is obvious that such a state of 
things would not be far removed from a 
judicial chaos; and as ordinary decrees are 
thus unchangeable, so we think are those 
in which through a special provision for 
the convenience of parties, their own dis- 
posals of their disputes are embodied. The 
doctrine of penalties is not applicable 
to such a class of cases, and those who, 
with their eyes open have made alternative 
engagements and invited alternative orders 
of the Court, must, if they fail to perform 
the one, perform the other, however great- 
ly severe its terms may be.'’ 

The defendants, therefore, cannot but 
forward the doctrine of penalties in the 
present case considering that they held 

(7) 10 B. 435, 5 Tnd Dec (v 8 ) 678 

(8) 10 B 437/1, Unrep J* J B H. C. R, (1874-7) 

668, 5 Ind Dec. (n. a ) 679n. ^ 
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their premises under the terms of the com- 
promise embodied in the decree. 

With regard to the question of interest 
which forms the subject of the cross-ap- 
peal, in my opinion, the learned District 
Judge was quite correct in disallowing in- 
terest previous to the 27th December 19:i0 
not because the interest should be reckon- 
ed only from the date of notice but because 
the increase in the rent is so large that I 
think it is only fair that the defendants 
should not be called upon to pay more by 
way of interest. 

I would dismiss the appeal and cross-ap- 
peal with costs. 

Sen, J*— I agree. 

Z . K. Appeal dismissed. 


MADRAS HIGH COURT. 

Ordinary Original Civil Jurisdiction 
Application in Civil Suit No. 827 of 1922. 

September 11, 1924. 

Present — Mr. Justice Devadoss. 

R. K. ABDUL RAHIMAN SAHIB & 
CO.— Plaintiffs 
versus 

Messrs. SHAW WALLACE & CO.— 
Defendants 

Insolvency Suit by insolvent continued by Official 
Assignee — Dismissal of suit—Costs^ whether payable 
personally by Official Assignee 

Where during the pendency of a suit the plaintiff 
becomes an insolvent and the Official Assignee con- 
tinues the action knowing that it is wholly unsus- 
tainable, or where in the conduct of the action he is 
guilty of any conduct, which a prudent man would 
not be a party to, it would be open to the Court to 
direct the Official Assignee, to pay the costs of the 
action personally But where there is a bona fide 
dispute and the facts are such that it would not be 
easy to decide, whether the bankrupt has a good case 
or not, the Official Assignee should not be made to 
pay the costs personally out of his pocket, [p. 620, 
col 2] 

In re Williams & Co , Ex parte Official Receiver, 
( 1911 ) 2KB 88; 82 L J K B.459; 108 L T. 585; 20 
Manson 21, 57 S. J 285, 29 T L. R 243, followed. ^ 

Mr. G. Krishnaswami Iyer, for the Plaint- 
iffs. 

Mr. N, Rajagopalan, for the Defendants. 

JUDGMENT. — This is an application 
by the defendants, for bringing the decree 
into conformity with the judgment and for 
making the Official Assignee pay the costs 
of the action personally and for other relief. 
In my judgment ♦ I held that the defendants 
were entitled to the costs of the action. 
Mr Rajagopalan, who appears for the de- 
'"*lSee 84 Ind. Ca8.-[,i?d.J 


fendants, contends that the decjj^e is not 
in conformity with the judgment, inasmuch 
as the decree contains the words, “ from 
and out of the estate of the first plaintiffs, 
adjudicated insolvents in his hands.” It is 
urged that when the Official Assignee is a 
party to a suit, the proper order to make is 
to make him pay the costs personally. Mr 
Rajagopalan relies upon Borneman v, 
Wilson (l), London School Board v. Wall {2)^ 
Hill V. Cooke Hill (3) and also In re Suresh 
Cliunder Gooyee (4). These cases do not 
support the contention of the defendants. 
It is in the discretion of the Court, which 
decides the case, to direct the Official 
Assignee, or the trustee in bankruptcy, to 
pay the costs personally. If the action is 
by the insolvents and the Official Assignee 
continues the action, knowing that the ac- 
tion is wholly unsustainable, or that in the 
conduct of the action he is guilty of any 
conduct, which a prudent man would not 
be a party to, then it would be open to 
the Court, to direct the Official Assignee, 
to pay the costs of the action personally. 
But where there is a bona fide dispute and 
where the facts are such that it would not 
be easy to decide, whether the bankrupt 
has a good case or not, the Official Assignee 
if he acts bona fide^ should not be made to 
pay the costs personally, that is, out of his 
pocket ; but he is entitled to have an order 
made, to pay the costs out of the estate. In 
this case, there was a bona fide dispute and 
the question was not free from difficulty. 
After a protracted argument, I came to the 
conclusion that the plaintiffs were not en- 
titled to succeed in the action. That being 
so, I think the Official Assignee was well 
advised in continuing the suit, after the 
plaintiffs became insolvent; and this is not 
a fit case in which the Official Assignee 
should be directed to pay the costs of the 
action personally. In this connection, I 
may refer to a case reported in In re 
Williams & Co., Ex parte Official Receiver 
(5). When I delivered my judgment, I did 
not intend that the Official Assignee should 
pay the costs personally. The decree, as 
drawn up, is correct ; but the costs of the 
defendants should be paid, out of the estate 
and they should not be asked to rank aa 

(1) (1885) 28 Ch D. 53; 51 L. J. Ch 631; 51 L. T. 
728; 33 W. R. 141. 

(2) (1891) 8 Morrell 202. 

(3) (1916) W. N. 61. 

(4; 51 Ind Cas 654; 23 0. W. N. 431 

(5) (1913) 2 KB. 88; 82 L. J. K B. 459; 103 L. T, 
585; 20 Manson 21; 57 S. J. 285; 29 T. U R. 843. 



KALIBA 8AH1B V. SUBBARAYA AYVAR. 


L^2 L 0. 1926] 

creditors ia respect of the costs they have 
incurred in the suit. This application is 
dismissed, but without costs. 

V, N V. Application dismissed. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

Foreign Court Decree No 58 of 1922 

Execution Miscellaneous Application 
No. 464 op 1924. 

April 8, 1925. 

Present . — Mr Rupchand Bilaram, A J. C. 

Messrs. LANGLEY BILLIMORIA 

AND Co — Decree-holders— Plaintiffs 
versus 

Firm of LAKHMICHAND-GOPALDAS 

Qi — JuuaMENT-DEBTORS — DEFENDANTS. 

Civil Procedure Code (Act V of 1908) ^ as 39, 1^2, 
Transfer of deo ee for execution — Court to which 
decree transferred, whether can issue precept 

A Court to which a decree has been transferred for 
execution is not competent to issue a precept under 
s 46 of the CPC 

Mr. Pahlajsing B. Advani, for the Appli- 
cant 

ORDER. — This decree has been trans- 
lerred by the Bombay High Court to this 
Court for execution. The judgment credi- 
tors have obtained attachment of certain 
debts and certain moveable property 
■within the ordinary jurisdiction of this 
Court. They have upto now realized 
nothing. On November 27, 1924, they 
obtained a precept from this Court for 
attachment of certain immoveable proper- 
ties at Shikarpur outside the ordinary 
jurisdiction of this Court. This order was 
passed under a misapprehension as to the 
nature of the decree and the effect of s. 46, 
0 P. C. The period for which the precept 
was in force has expired. The judgment- 
creditors have repeated their application 
lor a fresh precept. 

Section 46, C. P. 0., enables a judgment- 
creditor to apply for a precept to “the 
Court which passed the decree ’’ Admit- 
tedly this Court has not passed the decree. 
It is urged that this section is to be read 
with 8. 42 of the Code which confers on 
this Court in executing this decree the 
same powers as the original Court and the 
issue of a precept is only a step in execu- 
tion of thd decree. I am not prepared to 
Jiold that s. 42 of the Code is intended to 
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enlarge the scope of s. 46 or that sufficient 
reasons exist for deviating from the ordinary 
rules of construction of interpreting this 
section literally. The provisions ot e. 46 
have for the first time been introduced in 
the Code of 1908, and are intended to 
provide for interim attachment of the 
property of the judgment-debtor pending 
the transfer of the decree to the Court 
within whose jurisdiction such property is. 
The Bombay High Court which passed the 
decree and not this Court, is competent to 
order this decree to be transferred to the 
Shikarpur Court for execution. The fact 
that the decree has been transferred to 
this Court for execution has not deprived 
the Bombay High Court of its powers 
either to act under a. 46, C. P C., or to 
issue simultaneous execution within its 
own j urisdiction or even to order the trans- 
fer of this decree to the Shikarpur Court 
for simultaneous execution. There is no 
prejudice to the judgment- creditors in 
being required to apply for a precept to 
the High Court of Bombay, 

The literal meaning to be attached to 
the words “the Court which passed the 
decree” is not repugnant to the geneial 
purview of the Act and there is nothing to 
show that it was intended to be enlarged 
by reading into the section the words “or 
the Court to which the decree has been 
transferred for execution.” I must, there- 
fore, reject this application as incompetent, 
p. B. A. Application rejected. 


MADRAS HIGH COURT. 

Referred Case No. 12 of 1924. 

September 1, 1925. 

Present — Mr. Justice Uevadoss and 
Mr. Justice Waller. 

K. KALIBA SAHIB and others — 
Plaintiffs 
versus 

SUBBARAYA AYYAR — Defendant. 

Provincial Small Cause Courts Act {IX of 1SS7), 
s 28—Civil Procedure Code (Act V of 1908), 0 VIl\ 
r 10— District Munsif exercising small cause jurisdic- 
tion, whether hound by judicial order of District Judge 
on appeal from Revenue Court-Order of District 
Judge holding suit as cognisable by Civil Court, effect 
of 

A District Munsif acting as a Small Cause Court 
Judge is subject to the administrative control of the 
District Court under s 28 of the Provincial Small 
Cause Courts Act, but he is not bound by an order 



622 CHANDRABAAN PRAKASHNAta V. a. 1. R, C30. [92 I. 0, 1926] 


of the District Judge passed in his judicial capacity- 
on an appeal from a Revenue Court. 

Where, therefore, a District Judge on appeal from 
a Revenue Court holds that a suit is cognisable by 
the Civil Court, and m pursuance of such order the 
plaint 18 presented m the Coui t of a District Miinsif 
on the small cause side, the latter is not bound by 
the order of the District Judge, and is at liberty to 
hold that the suit is not cognisable by a Civil Court 
[p. 622, col 2.] 

Case stated under rr. 1 and 6 of 0. XLVI 
of Act V of 1908 by the District Munsif, 
Negapatam, in 8. 0. No. 159 of 1924 on his 
file for the orders of the High Court on the 
point whether said Small Cause Suit No. 109 
of 1924 is triable by the District Munsif in 
pursuance of the order of the District 
Court, East Tanjore, at Negapatam, when 
that District Munsif S‘ Court had already 
held that it had no jurisdiction to try the 
said suit. 

Mr. R. Kuppusami Aiyar, for Plaintiffs 
Nos. 1, 3 and 7. 

Mr. T. K. Srinivasa Aiyangar, for the 
Defendant. 

JUDGMENT. — This is a reference by 
the District Munsif of Negapatam under 
0, XLVI, rr. land 6 of the 0. P. C.,and the 
question referred is in these terms: — 

‘Ts not this Court competent to proceed 
with the trial of this suit in pursuance of 
the order of the District Court in C, M. A. 
No. 101 of 1923 preferred against the 
order of the Revenue Divisional Officer 
when this Court on its small cause side 
had already held that it had no jurisdiction 
to try this suit.” 

The suit was brought in the District 
Munsifs Court on its small cause side by 
the trustees of Nagore Durga for rent. The 
defendant contended that the property in 
his possession formed part of ‘an estate 
and that a Civil Court had no jurisdiction 
to try the case. The District Munsif held 
that he had no jurisdiction to try the case 
and directed that the plaint be returned to 
the plaintiffs for presentation to the pro- 
per Court. The plaint was presented to the 
Revenue Divisional Officer and he held that 
the defendant was not a raiyat under Act 
1 of 1908 and directed the return of the 
plaint to the plaintiffs. Against this order 
of the Revenue Divisional Officer, the plaint- 
iffs appealed to the District Court of 
Negapatam and the District Judge held 
that the Revenue Court had no jurisdiction 
and that the Civil Court had jurisdiction 
to try the case. The plaint was again 
presented to the District Munsif. The Dis- 
trict Munsif was confronted with his pre- 


vious order that the Civil Court had no 
juiisdiction and the order of the District 
Judge that the Revenue Court had no 
juiisdiction and that the Civil Court had 
jurisdiction to try the case. The order of 
the District Court on appeal from the 
Revenue Divisional Officer is not binding 
on the District Munsif. The District Munsif 
evidently was under the impression that he 
being subordinate to the District Judge 
was bound by his order. The District 
Munsif acting as a Small Cause Judge is 
subject to the administrative control of the 
District Court under s. 28 of the Provincial 
Small Cause Courts Act, but he is not bound 
by an order of the District Judge passed in 
his judicial capacity on an appeal from 
the Revenue Court As we are of opinion 
that the order of the District J udge in 0. 
M. A. No. ]01 of 1923 is not binding upon 
the District Munsif he is at liberty to pass 
any order he likes, either party will be 
entitled to move this High Court against 
the order of the District Munsif and the de- 
cision of the High Court in revision against 
the order of the District Munsif will bind 
the District Munsif as well as the District 
Court. It is not necessary that the question 
referred to us should be answered at this 
stage. The papers will be returned to the 
District Munsif. 

V. N. V. 

z. K. Papers returned. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 109 of 1925. 

December 2, 1925. 

Present: — Mr, Justice Mukerji. 

Firm CHANDRABHAN PRAKASHNATH 
—Plaintiff— Applicant 
versus 

EAST INDIAN RAILWAY COMPANY 

— Defendant— Opposite Party. 

Railways Act {IX of 18V0), ss 76, SO—Goods re- 
quiring to be insured consigned for carriage over 
two Railways— Non-dtlivery * Suit for compensation 
against Railway other than that to which goods con-- 
signed — Insurance, absence of — Loss, proof of — Liahil- 
ity of Railway Company 

In a suit to recover compensation from a Railway 
Company for the non-delivery of articles of special 
value, consi^ed to the Company for carriage the 
latter can claim protection under s. 75 of the Railways 
Act only if it is proved that the articles have been 
lost If the articles are still in the possession of the 
Railway Administration and it fails to deliver the 
articles, it cannot take advantage of the provisions of 
8.75. [p.623,ool8.l&2.3 
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Where, however, the suit is brought not against the 
Railway to which the goods were delivered, but against 
a Railway over whose system they had subsequently 
to be carried, the suit is maintainable, under s 80 
of the Railways Act, only on the assumption that the 
goods have been lost while m the custody of such 
Railway, and the latter is, therefore, entitled to claim 
the protection of s. 75 of the Act, without any further 
proof of the loss of the goods [p 623, coL 2, p. 624, 
col 1] 

When goods delivered to a Railway Company for 
carriage are not forthcoming for delivery at the desti- 
nation and their whereabouts are not known, it 
must be assumed that they have been lost [p 624, coL 

Civil revision from an order of the 
Judge, Small Cause Court, Agra, dated 
the l4th of March 19i!5. 

Dr. K. N. Kat]u, for the Applicant. 

Mr. Ladli Prasad Zutshi, for the Opposite 
Party. 

JUDGMENT.— This is an application 
in revision by a plaintiff firm whose suit 
against the East Indian Railway Company 
has been dismissed by a learned Judge of 
the Small Cause Court. 

It appears that a consignment of glass 
bangles consisting of six bundles was sent 
to the address of the plaintiff from Wadi 
Bander in Bombay for delivery at Feroza- 
bad. Out of the six bundles only fourwere 
delivered. It was with respect to the two 
bundles not delivered that the suit was 
brought for compensation. 

The learned Judge found that) at the 
Tundla Railway Station, the goods had 
been handed over to the East Indian Rail- 
way Company and that, therefore, the 
East Indian Railway Company would be 
responsible for the compensation. He, how- 
ever, held that glass bangles of the value 
consigned were, under the law liable to be 
insured for their safe conveyance and that 
there being no insurance and there being 
no declaration of the value and the con- 
tents of the bundles the defendants were 
not liable. 

No evidence has been adduced by the 
respondents to prove that the two bundles 
out of six were actually lost by them. That 
being the case, the learned Counsel for the 
applicants contends that it is quite possible 
that the two bundles are still in the 
custody and possession of the respondents 
and that unless and until they prove that 
the bundles have been lost, they cannot 
take advantage of the rule that they are 
not responsible for the loss of those articles 
which should have been insured, but which 
have not been insured. There can be no 
doubt that if the articles be still in the 


possession of the Railway Administration 
and if they have failed to deliver the arti- 
cles in their possession they cannot take 
advantage of s. 75 of the Railways Act. It 
is only when the articles have been lost 
by them that the respondents can claim 
protection under s. 75 of the Railv/ays Act, 

In answer to this contention the learned 
Counsel for the respondents has pointed 
out that it must be taken that the goods 
have been lost w^hile in transit on the 
Railway of the defendants as otherwise he 
contends, the suit would not at all be 
maintainable against the respondents. It 
is conceded on behalf of the applicant 
that the plaint was wrong in the statements 
it contained, viz., the goods had been hand- 
ed over to the East Indian Railway Ad- 
ministration at Bombay. As a matter of 
fact, the Railway Administration to whom 
the goods were handed over was the Great 
Indian Peninsula Railway. East Indian 
Railway were, therefore, not a contracting 
party with the plaintiff firm. Under s. 80 
of the Railways Act a suit can be brought 
for compensation fpr loss of goods against 
either the party to whom they were deliver- 
ed for conveyance or the party on whose 
Railway the loss occurred. East Indian 
Railway not being the contracting party 
can be held responsible only on the ground 
that it was on their Railway that the loss 
of the goods occurred. It is urged that if 
the respondents are to be held liable they 
can be held liable only on the assumption 
that the goods were lost while on their 
Railway. The case of G. /. P. Railway v. 
Sham Manohar (1) has been cited in sup- 
port of this view. 

In my opinion, the contention of the 
learned Counsel for the respondents is 
sound. On behalf of the applicants it has 
been urged that supposing there was a 
misdelivery of ihe goods by the East 
Indian Railway at Ferozahad, that Adminis- 
tration could be held liable under s. 80 of 
the Railways Act. I am not prepared to 
express any opinion on the hypothetical 
case put before me by the learned Counsel 
for the applicants. It may be that mis- 
delivery of property by East Indian Rail- 
way would make them liable under s. 80 
of the Railways Act. But even then the 
loss would be loss by the Railway Com- 
pany although it would also be a loss to 
the owner. To give the word “loss" its 
plain meaning, when a certain article de- 
(1) 14 lud. Gas. 603; 34 A. 422; 9 A, L, J, 492^ 
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Kvered to the Railway Company is not forth- 
coming for delivery at the destination and 
its whereabouts are not known one would 
say that the article has been lost. In order to 
make East Indian Railway Company liable 
the plaintiffs must allege that the goods 
were lost by something done by or by some 
neglect of the East Indian Railway Ad- 
ministration. If that be so, the loss is 
equally a loss within the meaning of s. 75 
of the Railways Act. The loss was of a 
part of goods of the value of over Rs. 100 
and of a kind which was liable to be in- 
sured. The result is that non-insurance 
makes the claim unmaintainable. 

I hold that the revision has no substance 
and must fail and is hereby dismissed with 
costs which will include Counsel’s fees in 
this Court on the higher scale. 

z. K. 

Revision dismissed. 


MADRAS HIGH COURT. 

Stamp Register No. 14383 of 1924. 
August 18, 1925. 

Present: — Mr. Justice Phillips and 
Mr. Justice Ramesam. 

In re TIRUVANGALATH NBLLYOTON 
PAIDAL NAYAR and others — Plaintiffs 
Appellants 

Court Fees Act (VII of 1870), s. 7, (ix), Sch. I, 
Art 1 — Suit for redemption of kanom — Decree for pos-' 
session on payment of mortgage amount and value of 
improvements — Appeal re value of improvements — 
Court-fee payable 

The principle of the Court Fees Act is that the 
plamtift should pay a Coui t-f ee in proportion to the 
value of the relief he seeks That value if jiossible, 
is determined in money but where there is no money 
value or the money value is uncertain, the Act pro- 
vides rules according to which the valuation shall be 
made. [p. 625, col.lj 

The value of an appeal is not m all cases the value 
of the suit as originally filed, but may be the value 
of the relief granted by the decree which the appellant 
T^^ishes to get rid of [p 625, col 2.J 
, Where in a suit for redemption of a kanom, a 
decree for possession was passed on payment of the 
amount of mortgage and the value ot improvements 
and an appeal was filed which related only to the 
value of improvements payable: 

Held, that s. 7, ix of the Court Fees Act was 
inapplicable and that Court-fee was payable on the 
memorandum of appeal not on the mortgage amount 
but ad valorem on the amount m dispute in appeal 
under Art. 1 of Sch. I to the Court Fees Act. ! p. 625, 
9ol8. 1 & 2.] 

Reference under Court Fees Act, 29 M. 367; 16 M. 
L. J. 287, Nepal Rai v. Debt Prasad, ^27 A. 147; 2 A. 
L. J* 105; A. W. N. (1905) 40, In re Parkodx Achi. 66 

Cas. 444; 45 M. 246; 14 L. W. 624; 41 M. L J 


587, (1921) M. W. N 854; 30 M. L. T. 88; (1922) A. L 
K (M ) 211 and Lekk Ram v Rafnji Das, 57 Ind Cas. 
215, 1 h 234, followed. 

Stamp reference on the question which 
is the subject-matter in dispute in the second 
appeal sought to be preferred against the 
decree of the District Court, North 
Malabar, in A. 8. No 135 of 1923, preferred 
against a decree of the Court of the Ad- 
ditional District Munsif, Tellicherry in 
O. 8. No. 324 of 1921 whether the enhanced 
amount of compensation to which alone 
the appeal relates or the right to redeem, 
which was the subject-matter of the suit. 

Mr. K. P. Ramakrishna Iyer, for the Ap- 
pellant. 

Mr. C. V. Anantakrishna lyeVy for the 
Government. 

JUDGMENT. 

Phillips, J .—This is a reference under 
8. 5 of the Court Fees Act. The plaintiff filed 
a suit for redemption of a kanom. He 
obtained a decree for recovery of possession 
of property, subject to payment of the 
kanom amount and the value of improve- 
ments. In appeal, there is no dispute as 
to plaintiff’s right to redeem but he appeals 
against the value allowed for improve- 
ments. The question is: — What is the pro- 
per Court-fee payable on the memorandum 
of appeal ? 

The reference has been made, because as 
a matter of practice, the Taxing Officer 
has been following the decision in Reference 
under Court Fees Act s. 5, (l) where it was 
held that the claim for improvements being 
merely incidental to the decree for posses- 
sion, the Court-fees payable was that pre- 
scribed by 8. 7, cl. ix of the Court Fees Act, 
viz., on the principal amount of the mort- 
gage. It appears, on a reference to the 
papers in that case, which was an ejectment 
suit that the right to eject was in dispute 
in appeal as well as the claim for improve- 
ments; but in answering the reference, this 
Court held that even where the question 
raised is as to the value of the improve- 
ments, the appellant should not be called 
upon to pay any fee other than that pay- 
able in a suit for possession of land. This 
dictum is obiter and has not been followed 
in later cases. We have now to determine 
whether the practice in accordance with 
this dictum is correct. The payment of 
compensation for improvements under the 
Malabar Tenants ’ Compensation Act is 
similar in nature to the payment of money 

(1) 23 M. 84; 8 lad, Dec. (n, o.) 453, 
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due under a mortgage, for, until such a 
payment is made, the landlord or moit- 
gagor, as the case may be, cannot recover 
possession. This case, therefore, is similar 
to a redemption suit where the amount of 
mortgage money payable is in dispute. The 
principle of the Court Fees Act is that the 
plaintiff should pay a Court- fee in propor- 
tion to the value oO the relief he seeks 
That value, if possible, is determined in 
money but where there is no money value 
or the money value is uncertain, the Act 
provides rules according to which the 
valuation shall be made. Section 7 deals 
With the valuation of suits only, except m 
cl. (iv) where the valuation of an appeal is 
also provided for, that clause deals with 
cases where the money value of the relief 
cannot be ascertained. 

The general provision in respect of ap- 
peals IS Art. 1, Sch I which provides that 
the fee shall be paid in accordance with the 
amount or value of the subject-matter m 
dispute and it is clear from the language 
that the words *‘in dispute” must relate to 
the dispute in appeal and not in the origi- 
nal suit. It would thus appear that the 
word “suits” mentioned in s. 7 does not 
include appeals and this was pointed out 
in Reference under Court Fees Act, 1870 (2), 
w'here a case similar to the present one was 
considered. It was there held that, when 
an appeal in a redemption suit related 
only to the amount of mortgage money pay- 
able, the fee must be calculated with re- 
ference to the amount in dispute in appeal. 
This case exactly covers the present refer- 
ence and it is not quite clear why it has 
not been followed by the Taxing Officer 
It purports to follow a case in Nepal Rai 
V. Debi Prasad (3) and dissents from a con- 
trary decision in Pirbhu Narain Singh v. 
Sita Ram (4) The view in Nepal Rat v. 
Devi Prasad (3j was also followed in Baji Lai 
v. Gobardhan Singh (5) and Raghbir Piasad 
V. Shanker Bux Singh (0). There are cases 
in this Court which seem to support Refer- 
ence under Court Fees Act, s 5 (1), Zamorin 
of Calicut V. Surya Narayana Bhatta (7), 
fieference under Court Fees Act, s 5 (8) and 

(2) 29 M. 367, 16 M. L J 287. 

( 3 ) 27 A. 447, 2 A L, J 105, A. W N. (1905) 40 

(4) 13 A. 94, A. W. N (1890) 231, 7 Ind Dec. (n b) 
59. 

(5) 1 Ind Oas 1000, 31 A 265, 6 A L J 155. 

(6) 21 Ind. Cas. 723, 36 A. 40, 11 A L. J. 1016 
(F. B.), 

(7) 5 M 284, 2 Ind Dec (n. s) 198 

(8) U M. 480; 5 Ind. Dec. (n, b.) 335. 


Sekharan Nair v Kongot Eachoran Nair(9). 

In all these eases as well as in Reference 
under Court Fees Act, s 5(1), the question 
of the iig])t to redeem or the right to eject 
was in issue. The decision in Zamorin of 
Calicut V Narayana Bhatta (7) has reference 
to a suit and not to an appeal and conse- 
quently s 7, cl (^ix)is directly applicable. In 
Reference under Court Fees Act s. 5 (8) the 
leferenee was made in connection with an 
appeal but the judgment deals only with 
the question of suits luSekhai^an Nair v, 
Kongot Echaian Nair (9) the right to 
redeem was m issue and it was held that, 
where the only question laised in appeal is 
as to the amount payable, the memorandum 
of appeal would come under Art 1 of Sch. 
I for the purpose of computing the Court- 
fee. In in re Garapati Butchi Seethayamma, 

(10) the right to recover land was in issue 
in the suit but the learned Judge m his 
judgment recognised that the current of 
authority is clearly in favour of the view 
that the value of an appeal is not in all 
cases the value of the suit as originally 
filed, but the value of the relief granted by 
the decree which the party wishes to get 
lid of. That this is the correct view is 
clear from the frame of the Court Pees 
Act which provides means for determin- 
ing the value of the relief sought, such 
value cannot always be accurately deter- 
mined by the plaintiff, w^hen he files the 
suit, but can in many cases be definitely 
fixed in appeal, after the decree has been 
passed, the value being the difference bet- 
ween the amount stated in the decree and 
the amount sought by the plaintiff. It is 
only in veiy rare cases that an appeal can- 
not be definitely valued and such cases are 
provided for in s, 7 cl. (iv). There may be 
other instances and then,onewould natural- 
13" look to the provisions of the Act relat- 
ing to suits in order to ascertain the value 
of the appeal. 

The principle laid down in Reference 
under Court Fees Act 1870 (2) has been 
adopted in In re Porkodi Achi (ll) and also 
by the Allahabad High Court as mentioned 
above, and by the Lahore High Court in 
Lekh Ram v. Ramji Das (12). 

(9) 3 Iiid Cas 459, 20 M L. J 121, 6 M L T 245. 

(10/ 85 lad Cas 405, 21 L W 15, 47 M L J 919; 
(1925) A I R (M ) 323, 48 M 652 

(11) 08 Ind Cas 444, 45 M 246, 14 L W 624. 41 
M L. J. 587; (1921) M W N 854; 30 M. L. T. 88, 
(1922) A I R. (M) 211. 

(12) 57 lad. Cas. 215; 1 U 234. 
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We, therefore, accept the ruling in Re- 
ference under Court Fees Act, 1870 (2) and 
find that the Court-fee payable in the pre- 
sent instance must be determined in ac- 


cordance with the value of improvements 
which the appellant seeks to avoid. Time 
for paying the additional Couit-fee is ex- 
tended to 2^3th August, 1925. 

Ramesam, J.— I agree. 

V. N. V. Reference answered 

z. K. 
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PATNA HIGH COURT. 

First Civil Appeal No. 206 of 1920. 
June 10, 1925 

Present: — Mr. Justice Adami and 
Mr. Justice Sen. 

HITENDRA SINGH anp others-- 
Petitionees 
versus 

MAHARAJADHIRAJ of DARBHANGA— 
Opposite Party. 

Court Fees Act {VII of 1870), s$ 5, 12— Court-fce 
payable on memorandum of appeal— Taxing Officer, 
order of — High Court, interference by — Refund of 
excess fee levied 

The High Court has no power or jurisdiction to 
inteifero with an order passed by the Taxing OHicer 
settling the amount of Court-fee payable on a monio- 
randum of appeal, which older is final and against 
which there is no power of a^ipeal, review oi revision 
Even if the Court is of opinion that the- Court-fee 
levied 18 111 excess of that payable under the law, it 
has no power to order a lefuiid of the excess amount 
levied 

Application for refund of excess Court- 
fees paid on the memorandum of appeal in 
Appeal No. 206 of 1920. 

Messrs. S. M. Mullick and L. K, Jha^ for 
the Petitioners. 

Mr. Sultan Ahmed, Government Advocate, 
for the Opposite Party. 

JUDGMENT. — This is a petition for 
the issue of a certificate by the Court 
for the refund of Rs. 2,427-8, paid as 
Court-fee on a memorandum of appeal filed 
before this Court. 

The petitioners filed a suit on the 24th 
July 1918 paying a Court-fee of Rs. 572-8. 
They lost the case in the Trial Court and 
appealed to this Court, paying again the 
same Court-fee as had been paid on the 
plaint. The matter was reported by the 
Stamp Reporter to the Taxing Officer and 
the Taxing Officer decided that the Court- 
iee due on the memorandum of appeal was 


Rs 3,000 and the petitioners accordingly paid 
the deficit. 

When the appeal came before a Bench 
of this Court the matter of the Court-fee 
payable on the plaint was considered and 
it was decided that the Court-fee of 
Rs. t/72-8 was sufficient. 

It is now claimed that by reason of the 
decision of a Bench of the Court the peti- 
tioners are entitled to a refund of 
Rs 2,427-8. 

It has been settled by this Court in a 
series of decisions, namely, Ram Sekhar 
Prasad Singh v. Sheonandan Dubey (1) and 
Shenpujan Rai v. Kesho Prasad Singh (2) as 
well as in the case of Ram Sumran Prasad v. 
Gobind Das (3) that in a case like this, this 
Court has no power or jurisdiction to inter- 
fere with the order passed by the Taxing 
Officer which is final and against which 
theie is no power of appeal, review or revi- 
sion. These cases conclude the matter 
and prevent us from interfering or in any 
way holding that the decision of the Tax- 
ing Officer was incorrect, and his decision 
must stand. We have, therefore, no power 
to order a refund of the Rs. 2,427-8. 

The petitioners are entitled to some sym- 
pathy o^iiig to the difference in the deci- 
sion between the two authorities and the 
best that they can do is to move the Board 
of Revenue to grant a refund or some 
alleviation in the matter. 

The application is rejected. 

z. K. Application rejected. 

(1) 68 Ind Cas 316, 2 Pat 198, (1922) Pat 337, 4 

P L T 71, 1 Pat L R. 25, (1923) A I K. Pat 137 

(2) 76 Ind Cas 347, 2 Pat 919 at p. 924, 5 P L. 

T 315, (1924) A 1. R (Pat) 310. 

(3) 68 Ind Caa 700, (1922) Pat. 291, 4 U. P. L R. 
(Pat ) 75, 3 W L T. 701, (1922; A. 1. R. (Pat.) 615, 1 
Pat L R. 1; 2 Pat. 125 


MADRAS HIGH COURT. 

Second Civil Afpeal No. 1356 of 1919. 
September ], 1925. 

Present'— Mr Justice Devadoss and 
Mr. Justice Waller. 

ALELLA KESAVARAMAYYA and 
others— Plaintiffs— Appellants 
versus 

VlSAMSETTl VENKATANARA- 
SIMHA and OTHERS— Defen DANTS— 
Respondents 

Limitation Act {IX of 1908), s. 19--Pro-noU, invalidi 
whether can he used as acknowledgment. 
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When a peison borrows a certain sum of money and 
executes a piomiss )iy-nota ho executes it foi thetou- 
sideiation leceiveJ by him and when it is executed in 
respect of a eonaideiation ah e.idy passed it is an 
acknowledgment of tho liability to pay the amount 
mentioned in the note [p 627, col 2 ] 

Though a xnomissoiy-notc made pavahle to beaiei 
cannot be enforced as being invalid, it can neveithe- 
less fie used as evidence of an acknowledgment of 
liability undei s It) of the Limitation Act so as to 
save the bar of limitation [ihid ] 

NachimiUhu Chettii v Andiappa Pdlaiy 42 Ind Cas 
700, 6 L W 6.10, (1917) M W N 778 and Naiarajida 
Naickei'v Subiamanian Chettya7, 69 Ind Cas 939, 
45 M 778, (1922) M W N 450, (1922) A 1 K (M ) 
181, 16 L. W 705, 43 M L J 69.), followed 

Second appeal against a decree of the 
District Court, Kistna at Masulipatam, in 
A 8. No. 122 of 1918, preferred against a 
decree of the Court of the Subordinate 
Judge, Bezwada, in O 8 No 83 of 1916 
Mr. K, KrishnamachariaVy for the Appel- 
lants 

Mr. K, Venkataswami Naidu^ for the Re- 
spondents 

JUDGMENT.— The only question in 
this second appeal is whether the suit is 
barred by limitation. The plaintiffs are the 
sons of Venkayya Garu and sue the defend- 
ants who are the members of the Commit- 
tee called Sri KannikaParameswari Visyani 
Chetty Venkataratnam Hindu High School 
Committee for a certain sum alleged to be 
due to the plaintiffs. The Subordinate 
Judge gave a decree in favoui of the plaint- 
iffs. On ap[)eal the Distiict Judge at 
Masulipatam dismissed the suit on the 
ground that it was barred by limitation 
The defendants who aie the members of 
the Sri Kannika Parameswari Visyain 
Chetty Venkataratnam Hindu High School 
Committee, took over the management of 
the Hindu High School at Bezwada with 
all its assets and liabilities from another 
Committee called Sri Kannika Parames- 
wari Hindu High School Committee in 
November 1915. Both the Committees 
were registered under the Registration of 
Societies Act, 1860 Venkayya advanced 
considerable sums of money for the upkeep 
of the school and for certain buildings 
connected with the school and the com- 
mittee of the school authorised two of its 
members to execute a promissory-note in 
his favour for the amount due. Exhibit E 
was executed on 18th November 1913 The 
suit was filed on 14th November 1916. The 
promissory note was found to be invalid as 
it was made payable to bearer. The plaint- 
iffs rely upon s. 19 of the Limitation Act 
and wish to treat Ex, E as an acknowledg- 
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ment in writing and signed by the agent 
of the debtors duly authorised in their 
behalf The contention of Mr Varada- 
chaiuir for the respondents is that the 
execAitants of Ex E were not authorised 
to make an acknowledgment under s. 19 of 
the Limitation Act Exhibit D-S which 
IS dated 17th November 1917, he contends 
IS not an acknowledgment, for it only 
nuthouses two members of the Committee 
to execute a promissory-note. I)-3 is the 
resolution of the Committee authorising 
the President and the Secretary and a 
member of the Committee (Gopal Rao) to 
execute a promissory-note for the sum 
of Rs 3,500 to Venkayya Pantulu. 
I) 3 IS not an acknowledgment of liabili- 
ty In pursuance of the authority Ex. E 
was executed on 18th November 1913 
l^xhibit E, therefore, is an acknowledg- 
ment of liability of the Committee to the 
extent of Rs 3,500 to Venkayya It is 
not necessary that in the promissory-note 
Itself the fact that it is an acknowledgment 
should be recited, the execution of the 
note itself is in acknowledgment of the 
liability. When a person borrows a cer- 
tain sum of money and executes a promis- 
sory-note he executes it for the consider- 
aUon leceived by him and when it is ex- 
ecuted in respect of a consideration already 
passed it is an acknowledgment of the 
liability to pay the amount mentioned in 
the note It was held in Nachimuthu 
Chetty V Andiappa Pillai (1) that though 
a promissory note cannot be enforced as 
ofiendiiig against s 26 of the Paper Cur- 
rency Act, It can nevertheless be used as 
evidence of an acknowledgment of liability. 
This case was followed in Natarajulu 
Naicker v. Suhramaiiiain Chettyar (2). 
Exhibit E mentions the proceedings of 
the Committee and recites the fact that it 
is executed on behalf of the Committee. 
Exhibit E, therefore, is an acknowledgment 
of liability within the meaning of s. 19 of 
the Limitation Act and the suit filed with- 
in 3 years of it is not barred by limita- 
tion 

The appeal is allowed and the lower 
Court will try the other issues in the case. 
The appellants will be entitled to the costa 
of the second appeal. 

V. N. V. Appeal allowed. 

z. K. 

(1) 42 706, 6L W. 630, (1917) M W N 778. 

(2) 69 Ind Gas 939, 45 M 778, (1922) M W. N. 450, 
(1922) A. I. R. (M.) 181, 16 L, W. 705, 43 M, L, J. 
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BOMBAY HIGH COURT. 

Second Civil Appeal No. 220 of 1924. 

June 19, 1925. 

Present.'—Sir Norman Macleod, Kt., 

Chief Justice, and Mr. Justice Coyajee. 

V18HVANATHBHAT ANNABHAT 
PU J ARI—Plaintj ff— Appellant 
versus 

MALLAPPA NINGAPPA and another — 
Defendants—Respondents. 

Uegistration Act {XVI of 1908), s, 28 — Place of 
registration— Portion of property included in deed 
within jurisdiction of Suh-Registrar — Intention to re- 
convey such portion, effect of— Registration, validity 
of — Dekkhan Agriculturists' Relief Act {XVII of 
1879), s 3 — Suit to set aside sale- -Relief, whether can 
he granted. 

Where a portion of the property compiised m a 
deed of transfer is within the jurisdiction of a suli- 
Registrar, lie has jurisdiction to regisL^r the deed, and 
evidence cannot subsequently be led to sliow that 
the intention of the xiarties was to ie*convey such 
portion to the tiansferor after legistration of the 
deed had been effected. Even on proof of such inten- 
tion the registration of the deed would not be rendeied 
invalid [p G28, col. 2, p 629, col 1 1 

The Dekkhan Agriculturists’ Relief Act gives extra- 
ordinary reliefs in certain cases which are sxiecificd in 
the Act These include a suit for redemption but not 
a suit to act aside a sale-deed In a suit of the latter 
kind, therefore, the plaintiff is not entitled to take 
advantage of the provisions of the Act [p 629, col 2 ] 

Second appeal from the decision of the 
Assistant Judge at Dharwar, in Appeal 
No. 71 of 1921, reversing that of the Sub- 
ordinate Judge, at Hubli, in Suit No. 117 
of 1919. 

Mr. S, R. Parulekar^ for the Appellant. 

Mr. Nilkant Atmaram^ for the Respond- 
ents. 

JUDGMENT. — This is an appeal from 
the decision of the Assistant Judge of 
Dharwar, who, reversing the decree of the 
Trial Court, dismissed the plaintifi’s suit 
with costs throughout. The suit was one 
to recover possession of the plaint land with 
costs and future mesne profits, on the 
ground that the plaint land belonged to the 
plaintiff. His mother during his minority 
purporting to act as his guaidian had sold 
the land to one Ningappa, the deceased 
father of defendants, on August 2, 1905. 
The sale was sought to be set aside on three 
grounds: (1) that the sale-deed was a fraud 
on registration ; (2) that the sale was not 
for the benefit of the plaintiff; and (5) that 
the sale was of the nature of a mortgage and 
the amount of consideration had already 
been paid off from the profits of the land. 

The fraud on registration set up by the 
plaintiff is based on the fact that only a 
jportiQU of the land in the sale^deed was 


within the jurisdiction of the Sub Registrar 
of Navalgund, who registered the sale* deed, 
and it is alleged that that land was inserted 
in the deed merely for the purpose of giving 
juiisdiction to the Sub* Registrar, the in- 
tention of the [parties being that it should 
be re-conveyed to the vendor. The Judge 
in the Trial Court said : 

“The circumstances in which the two 
sale-deeds seem to have been passed lend 
support to the allegation that the insertion 
of the plot of ground in the sale-deed now 
in suit was merely with a view to give juris- 
diction to the Sub-Registrar of Navalgund 
to legister the deed. Besides Chidambar- 
bhat, who is examined by the defendants, 
swears that the object of the insertion of the 
plot in the deed w^as merely to give jurisdic- 
tion to the Sub- Registrar of Navalgund, and 
that the parties to the sale-deed in suit had 
no intention to alienate the said plot by the 
deed, and that the sale to him by Ningappa 
of the plot was benami for Bhagirthibai.“ 

Exhibit 84 is the deed which transferred 
the plot to Chidambarbhat, the beuamidar 
for plaintiff 8 mother 

The appellant relies for his argument 
that (here was a fraud on registration on two 
cases tlarendra Lai Roij Chowdhri y.Hari- 
dasi Debt (1) in which it was held that none 
of the properties appearing in the docu- 
ment to be registered was within the 
jurisdiction of the Registrar, and, there- 
fore, registration was invalid ; and Bis- 
wanath Prasad v. Chandra Narayan 
Chowdhuri (2), in which it was proved that 
the transferor had no title to the property 
mentioned in the transfer-deed which would 
bring it within the jurisdiction of the Regis- 
trar. Neither of those cases is applicable to the 
facts in tlie present case. But the appellant 
wishes us to extend those decisions to the 
facts before us. We are concerned at present 
with the registration of the sale-deed. The 
Registrar had jurisdiction to register that 
document, because a portion of the property 
mentioned in the deed was within his juris- 
diction. Cleaily, if no property belonging 
to the transferor appealing in the document 
to be registered is within the jurisdiction of 
the Registrar, registration by such Regis- 
trar of that document would be invalid. But 
we are not prepared to go further and say 

(1) n Ind. Cas 637, 41 C. 972, 27 M. L. J. 80; 
(1914) M. W. N 462, 16 M L. T. 6, 18 0. W. N. 817; 
19 C. L. J. 484; 16 Bom. L K. 400; 12 A. L. J. 774, 1 
L. \V. 1050, 41 1. A. no (P. C ). 

(2) 63 Ind. Cae. 770, 48 1. A. 127; 48 C. 609 (P. 0.), 
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that evidence can be led with regard to the 
intention of the parties at the time the princi- 
pal document was registered, to deal again 
with the portion of the property which was 
within the jurisdiction of the Registrar and 
which rendered its registration valid. 

The next question is whether the sale 
was for the benefit of the plaintiff. It has 
been found that the plaintiff’s mother sold 
the property in order to pay off a mortgage 
and, from the facts found, it was certainly 
desirable in the interests of the plaintiff 
that the mortgage should be paid off, as 
the profits of the land mortgaged were 
more than the interest on the mortgage, 
provided they could be realized 

The appellant, however, objects to the 
payment made by his mother as being 
excessive. There is no evidence that it was 
excessive, as the appellant took no steps to 
prove that on a proper mortgage account 
being taken the amount paid by the 
plaintiff’s mother was too much. Evi- 
dence was called to show that certain 
tenants had paid full rent to the mortgagee 
between 1902 and 1905. As the Judge re- 
marks, they could not produce the receipts 
of such payment. However, that may be, 
the onus would certainly lie on the appel- 
lant, if he seeks to dispute his mother’s 
action to prove that she had over-paid the 
mortgagee. But even then that would not 
affect the position of a buna fide purchaser 
for value It would be sufficient for him to 
inquire whether there was, as a matter of 
fact a mortgage to be paid off. He would 
not be bound to follow the purchase money, 
and ascertain that it was properly disposed 
of by the plaintiff s guardian 

The last point urged by the plaintiff was 
that the sale by his mother was of the nature 
of a mortgage That question was ruled out 
by the TrialJudge on the ground that the 
Dekkhan Agriculturists’ Relief Act did not 
apply at the date of the sale-deed, relying 
on the decision in Chanbasayya v Chennap- 
gravda (3). Since the decision of the Appellate 
Court in this case, the decision in Ghanbas- 
agya v. Ghennapganda (3) was overruled by 
a decision of the Full Bench. Therefore, 
there was no objection to the plaintiff’s con- 
tention that he should be allowed to prove 
that the sale was in reality a mortgage 
transaction between his mother and the 
purchaser if the suit \vas one in wdiich the 
question could be raised. But this is not 

(3) 51 lad, Oaa. ^93, B. 217, 22 Bom. L. R, 44. 
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a suit for redemption. This is a suit to set 
aside a sale-deed. Therefore, this is not 
a suit falling within the class of suits 
specified in the Dekkhan Agriculturists’ 
Relief Act, and the plaintiff is not entitled 
to take advantage of its provisions As 
pointed out in Bachi v. BickhhandJiomal (4) 
the Dekkhan Agriculturists’ Relief Act 
gives extraordinary reliefs in certain ca^es 
which are specified in the Act. These 
include a suit for redemption. As this is 
not a suit for redemption, any relief granted 
by the Act is not open to the plaintiff The 
appeal, therefore, fails and must be dis- 
missed with costs. 

z K Appeal dismissed. 

(4) 9 Ind Cas 393, 13 Bom L R 56, 13 G L J, 
69, 8 A L J 105, 9 M L T 199, 15 C W N 297. 
21 M L J 89, (1911) 2 M W N 59 (P. C) 


PATNA HIGH COURT. 

Appbll from Original Dbcrbb No. 98 
OF 1922. 

November 3, 1923. 

Present: — Mr. Justice Das and j| 118; 

Mr Justice Adami, 

BHATU RAM MODI and another— 
Defendants —Appellants 
versus 

POGAL RAM — Plaintiff— Respondent. 

Mesne profits, decree for — Ascertainment of mesne 
profits, application for, nature of — Dismissal of appli- 
cation, legality of — Limitation 

An application for the ascertainment of mesne profits 
18 an application in the suit itself and the law of 
limitation has no application to it, so long as the suit 
18 a pending suit [p 631, col. 1 ] 

Where a claim for mesne profits has been decreed, 
an application for ascertainment of mesne profits 
cannot be dismissed, inasmuch as the dismissal of 
the application would amount to a dismissal of the 
suit which has already been decreed [ibid ] 

Appeal against a decision of the Sub- 
ordinate Judge, Hazaribagh, dated the 
21st January 1922. 

Messrs. Sultan Ahmed and S. N. Dutt, for 
the Appellants. 

Messrs S. M. Mullick and B G. De, for the 
Respondent. 

JUDGMENT. 

Das. J. — On the 25th August 1915 the 
Ramgarh Raj obtained a decree for posses- 
sion of certain properties, for mesne profits 
up to the date of the decree “at the rate 
of the rent fixed in the lease with interest 
thereon at the rate specified in the said 
lease” and for aubsequent profits “at the 
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full rate recoverable under the law." The 
Ramgarh Raj obtained possession of the 
properties on the 22ad February 1^16 audit, 
therefore, became entitled to mesne profits 
at the rate of rent up to the 25th August 
1915 and at the full rate from the 25th 
August 1915 to the 22nd February 191p. 

On the ?3rd December 1915 the Rajjpre- 
sented an application for execution dom- 
ing Rs. 2,860 14-U mesne profits l^for eleven 
years up to the date of the decree and 
Rs. 1,069-11-9 as mesne profits from .|the 
date of the decree up the 23rd December, 
ltfl5. The application was presented as a 
simple application for execution of the 
decree, the Raj and its legal advisers hav- 
ing overlooked the fact that under the C. 
P. 0. of 1908 ascertainment of mesne profits 
was a proceeding in the suit itself Certain 
proceedings were taken and certain pro- 
perties of the judgment-debtors were sold 
in this execution, but an objection having 
been taken the sale was set aside on the 
8th December 1917 and the decree-holder 
was directed to file fresh execution. On 
the 13th August 1919 another execution 
case was started by the Raj. On the 11th 
November 1919 this was rejected as in- 
fructuous, because certain substitutions 
had not been effected. On the 7th March 
1920 the third execution case was started. 
The judgment-debtors now for the first time 
raised the objection that mesne profits 
could not be ascertained in execution and 
that there was no application for as- 
certainment of mesne profits and that the 
application for execution could not be con- 
verted into an application for ascertain- 
ment of mesne profits. On the 17th April 
1920 the Court dismissed this application 
as barred by limitation. The Court also held 
that the proceeding could not continue, as 
mesne profits had not been ascertained 
which must be ascertained in a proceeding 
in the suit itself. The decision of the Court, 
on the question of limitation, was sub- 
sequently set aside by that Court on review 
and that decision was upheld by this Court 
Having regard to this decision Fogal Ram 
who meanwhile had purchased the decree 
from the Raj instituted the present pro- 
ceedings on the l9th April 1920 for the as- 


1920 the present application was not main- 
tainable. The matter was heard before my 
learned brother and myself on the 5th May 
2^}25 when we delivered judgment agree- 
ing with the contention of the appellants. 
Mr. B. G. De thereafter appeared before us 
before we had signed the judgment and he 
asked for permission to argue the matter 
again before us. We acceded to the request 
and we have heard the parties fully to-day. 
In my opinion having regard to the argu- 
ments which have been advanced before us 
to-day, we must affirm the decision of the 
low^er Court and dismiss this appeal 

The short point which ^ falls to be con- 
sidered is whether there is any power in a 
Court to dismiss an application for ascer- 
tainment of mesne profits. It is contended 
before us by Mr. Susil Madhab Mullick 
that a decree having been passed for as- 
certainment of mesne profits it was not 
competent to the Court at any stage to 
dismiss those proceedings, it being beyond 
the power of a Court to dismiss a claim 
which had already been decreed, and it 
was contended that if the previous apph- 
cations be regarded as applications for the 
ascertainment of mesne profits, then the 
dismissal of those applications were from 
one x)oint of view illegal and thatin any case 
they could not prevent the decree-holder 
from inviting the Court to carry into effect 
the decree of the High Court dated the 
25th August 1915 This view is supported 
by the decision of the J udicial Committee 
in Lachmi Narayan Marwavy ^ y. Rni- 
mukund Marioary (i). That decision was 
pronounced in suit for partition. A pre- 
liminary decree for partition was made and 
all that remained to be done was to carry 
the partition into effect. The Subordinate 
Judge accordingly fixed a date for 
hearing the parties as to how the parti- 
tion was to be effected and gave them 
notice , but the plaintiff did not appear on 
the date fixed and thereupon^ the Subordi- 
nate Judge dismissed the suit for want of 
further proceedings. With reference to 
what was done by the Subordinate Judge 
their Lordships said as follows ‘.—"After 
a decree has once been made in a suit, the 
suit cannot be dismissed unless the decree 


certainment of mesne profits. His applica- 
tion has succeeded and the jugment-debtors 
appeal to this Court and they contend that 
having regard to the previous orders, name- 
ly, those passed on the 8th December 1917, 
11th. November 1919 and the 17th April 


(1) SI Ind Cas 747, 5 P. L T w 

P (]) 198, 3.5 M L T 143, 47 M. L J 441, 20 L W. 
t91, (1924) M W N 707; 10 O & A b H 1033, 
^oni. U K 1129, 22 A. L. J. 990, 40 C b J . 439 ol 
: A 321, b R 5 A (PC) 171, 29 0. W. N. 391, 1 
). W. N. 629, 4 Pat. 61 (P. 0.). 
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is reversed on appeal. The parties have, 
on the making of the decree, acquired 
rights or incurred liabilities which are 
fixed, unless or until the decree is varied 
or set aside. After a decree any party can 
apply to have it enforced,” and then their 
Lordships said this- — “If, for instance, the 
Subordinate Judge had made an order 
adjourning the proceedings sine die^ with 
liberty to the plaintiff to restore the suit 
to the list on payment of all costs and 
Court-fees thrown away, it would have 
been a perfectly proper order.” 

Now it seems to me that this case de- 
cides the present controversy between the 
parties The decree of the 2.5th August 
1915 in terms gave a decree to the plaint- 
iff for mesne profits There was, there- 
fore, a valid decree which was operative 
and which the Court had to carry into 
effect. That decree was not set aside and 
it seems to me that the proceedings for the 
ascertainment of mesne profits could not 
be dismissed, for the dismissal of those 
proceedings would operate as a dismissal 
of the suit which had already been decreed 
by the Calcutta High Court. 

The question only arises as it is contend- 
ed before us that although in form the 
previous applications may have been ap- 
plications for execution of the decree, in 
substance they were applications for as- 
certainment of mesne profits I hold that 
if they were applications for the ascertain- 
ment of mesne profits, their dismissal was 
ultra vires and that it was open to the 
pliintiff to ask the Court to ascertain the 
mesne profits It is w^ell-established that 
an application for mesne profits is an 
application in the suit itself and that the 
law of limitation has no application to it so 
long as the suit IS a pending suit. 

Mr. Sultan Ahmed ingeniously argued 
before us that a distinction should be 
drawn between a suit and a claim which 
may be involved in the suit He admits 
that the suit having been decreed it was 
not in the power of the learned Subordi- 
nate Judge to dismiss the suit , but he 
contended before us that the claim for 
mesne profits stood on a different footing. 
I am unable to agree with this contention. 
The only part of the suit that remained 
was that dealing with the question of 
mesne profits payable to the plaintiff ; and 
in any view the claim for mesne yjrofits 
had in distinct terms been decreed by the 
Calcutta High Court and that being so, that 


claim could not be dismissed by the learned 
Subordinate Judge, 

I would accordingly dismiss this appeal. 
Thera will be no order as to costs. 

It was brought to our notice that the 
lease does not provide for the payment of 
any interest. That being so, the plaint- 
iff will be only entitled to mesne profits 
at the rate of rent fixed in the lease up to 
the date of the decree 
Adaml, J. —I agree, 
z. K. Appeal dismissed. 


RANGOON HIGH COURT. 

Civil Misbllaneous Appeal No. 112 oe 1924. 

March 30. 1925 

Present * — Mr Justice Heald and 
Mr. Justice Chari. 

L. A. R. ARUNCHELLAM CHETTIAR— 
Appellant 
versus 

U PO LU— Respondent. 

Civil Procedure Code (Act V of 1908), 0 XL, r If, 
0 XLIII,r 1 {&) — Receiver '-Oi der determining liabil- 
ity of Receiver on accounts and directing payment — 
Appeal, whether lies 

An appeal is a creature of Statute and unless the 
right of appeal is specially conferred hy some law, 
no one has a right to appeal [p 632, col 1 j 

The operative part of r 4 of O XL, C P 0 , is the 
part which enables the Court to attach and sell the 
Receiver’s pi operty, els (a), (6) and (c) of the rule give 
only the grounds on which such an order can be 
made Unless, therefore, an order is made under the 
operative part of the rule, no appeal would he under 
r 1 (‘fjofO XLIII of the Code \ihid'] 

An order determining the liability of the Receiver 
and directing liim to pay a certain sum of money into 
Court IS not open to appeal either at the instance of 
the Receiver or at the instance of any other party, 
[p 632, col 2 ] 

Appeal against an order of the District 
Court, Myaungmya, in C. M No 79 of 1916. 

Mr. Anklesaria, for the Appellant. 

Mr Oehmty for the Respondent. 

JUDGMENT.— One P V. D.V.Muthiah 
Chetty filed a mortgage suit against L. A. 
R Arunachellam Chetty. He applied for 
and obtained an order for the appointment 
of a Receiver of the mortgaged properties. 
U Po Lu, a Pleader, was appointed Receiver. 
A mortgage-decree was passed by the Dis- 
trict Court, but that decree was set aside in 
appeal by the Chief Court, which dismiss- 
ed plaintiff’s suit The mortgagor applied 
for and obtained, by way of restitution, de- 
livery of eome of the properties but be could 
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not, naturally, obtain delivery of a launch 
which had punk. Another launch was de- 
livered to him in such a condition that 
it was of little value. On the 16th of No- 
vember, 1922, the Receiver was asked to 
file a full report He took time to file his 
report and when he did file it, his report 
was found unsatisfactory. On the 15th of 
December, 1922, he was asked to file full ac- 
counts. He filed his accounts on the 5th of 
January 1923, and after many adjournments, 
Mr. Ghose, on behalf of the mortgagor on 
the 9th of June 1923, filed his written objec- 
tions to the Receiver’s accounts. In that 
statement of objections, he drew attention 
to various items in respect of which the 
Receiver was liable to him and also chal- 
lenged his accounts He ended up his 
statement with a prayer that either the 
Receiver be ordered to pay all losses or 
sanction be granted to the objector to sue 
the Receiver for damages. The learned 
District Judge held an enquiry and on the 
26th April 1924, he passed an order direct- 
ing the Receiver to pay within a month 
the sum of Rs. 4,760. 

Against this order the mortgagor, L A. 
R. Arunachallem appeals. The Receiver has 
also filed a memorandum of objections. 
The question to consider is whether 
such an appeal lies. An appeal is a crea- 
ture of Statute and unless specially given 
by some law no one has a right to appeal. 
Order XLIII, r. 1, deals with appeals from 
orders and cl. (s) makes orders under r. I 
or r. 4 of O. XL appealable. Thus all 
orders passed in respect of the appoint- 
ment of a Receiver would be appealable 
and also orders under r. 4 of 0. XL. Rule 4 
of O. XL, provides that when a Receiver 
fails to submit his accounts or fails to 
pay an amount ordered or causes loss to 
the property, the Court may direct his 
property to be attached and sold. No such 
order for the attachment of the Receiver s 
property has been made in this case. Mr. 
Anklesaria for the appellant argues that 
on default being made in any of the 
acts enumerated as (a), (6) and (c) of r. 4 
of O. XL there is a default within the 
meaning of that rule and an appeal lies. 
This argument is obviously unsound. The 
operative part of r. 4 is the part which 
enables the Court to attach and sell the 
Receiver’s property and els. (a), (6) and (c) 
give only the ground on which such an 
order can be made. It is, therefore, idle 
to argue that an appeal would lie when 
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no order is made under the operative part 
of the section. 

It is not necessary to deal with the 
authorities on this point at length and we 
will draw attention only to the recent 
cases. In Ganesh Lai v. Kumar Satya 
Narayan Singh (1), a Receiver was found 
liable for a certain amount and he filed an 
appeal against the order containing that 
finding. The learned Judges held that no 
appeal lay since the finding was not ac- 
companied by an order under r. 4 of 
O. XL. This, it is true, was an appeal by 
the Receiver, but in a later case of the 
same High Court, Samhautta v. Bhagwati 
Singh (2), the appeal was instituted by the 
party seeking to hold the Receiver liable. 
The Court of the District Mimsif had held 
that the Receiver was liable only to account 
for the year 1916 but in appeal the Sub- 
ordinate Court enlarged the o^’der by 
directing that the Receiver shoul<?^furnish 
accounts for 1917 and 1918 also. The Patna 
High Court in revision set aside the order 
of the lower Appellate Court on the ground 
that no appeal lay to it. In a recent case, 
Palaniappa Chetty v. Palaniappa Chetty (3) 
a Bench of the Madras High Court took 
the same view as the Patna High Court 
following the two cases above cited. In 
the Madras case, also, the Receiver was 
ordered to pay a certain sum of money into 
Court and he api)ealed against that order. 
The appeal was an appeal by the Receiver 
but the reasoning in the case shows that 
no appeal would lie even when the party 
challenging the Receiver’s account is the 
appellant. In Shriniwaa Kuppuswami Mu~ 
daliar v. Waz (4) the facts of the case are 
different. There are some passages in it 
which may be used as supporting the 
position that an appeal would lie when 
relief is refused against the Receiver, but 
these remarks are obiter and were merely 
what the learned Judges thought to be 
an application of the principle in the de- 
cision of Zipru V. Hari (5) which deals, 
however, with an entirely different point. 

It is not for us to speculate as to the 
reason why the Legislature has thought 
fit not to give a right of appeal in such 
cases. Possibly it is because the aggrieved 

Cl) 54 Ind Cas 207, 4 P. L J. 636, (1920) Pat 35. 

(2; 55 Ind Cas 15; 5 P L J. 97, (1920) Pat. 121. 

(3) 65 Ind Cas. 403; (1921) M. W. N 806; (1922) A. 
IK (M ) 234 

4) 59 Ind. Gas. 421; 45 B. 99, 22 Bom. L. R. 1126. 

5) 42 Ind. Cas. 73; 42 B. 10; 19 Bom. L. R. 774. 
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party has a remedy by suit after obtaining 
the leave of the Court. It is enough for 
our purpose that no appeal is, as a matter 
of fact, given, and the appeal must, therefore, 
fail and is dismissed with costs, five gold 
mohurs. As the substantial appeal has 
failed, the memorandum of objections must 
also fail and is dismissed, 
z. K. Appeal dismissed. 


PRIVY COUNCIL. 

Appeal prom the Calcutta Htoh Court 
October 20, 1925 

Present : — Lord Blanesburgh, Lord Darling 
and Sir John Edge 

RAM PROTAP CHAMRIA— Plaintiff- 
Appellant 
versus 

DURQA PROSAD CHAMRIA and others 
— Defendants — Respondenti. 

Civil Procedure Code {Act V of 1908) ^ Sch /I, paras, 
J, 15 — Reference to arbitiation in pending suit — 
Matters outside scope of suit, whether can he leferred - 
Award in excess of matteis referred, validity of — 
Conclusions influenced by extraneous matters, effect or 

In a pending suit a Com t has no power to refer to 
arbitration any questions between the parties to the 
suit other than those in question in the suit, or any 
questions in which any one not a paity to the suit is 
concerned, [p 635, col 2 ] 

It IS incumbent upon aibitratois acting under an 
order of reference made under paras 1 and 2 of Sch 
II, 0 P 0 , to comply strictly with its terms The 
Court does not by making the order of leference, part 
with its duty to supeivise the pioceedings of the 
arbitrators acting undei the older [p 636, col 1 ] 

An award made under such an ordei otherwise 
than in accordance with the authority conferred upon 
the arbitratois by the order, is “otherwise invalid” 
and may be set aside by the Court under para 15 of 
Sch II, CPC [ibid] 

An award made in pursuance of an order of 
reference made m a pending suit, the conclusions of 
which are dictated or coloured by the view taken Vjy 
the arbitrators of other questions between the parties 
or some of them to which tho suit had no reference 
cannot be upheld [p 636, col 2, p 637, col 1 ] 

Appeal from an ordei of the Calcutta High 
Court (Mukerjee and Rankin, JJ.), dated the 
19th July 1923, and printed as 83 Ind. Oas, 
300, affirming an order of the same Court, 
Original Civil Jurisdiction (^Greaves, J ), 
dated the 24th July 1922 

Messrs. L. De Gruyther, K. C , and W, 
Wallach, for the Appellant. 

Mr. W. H, Upjohn, K, C, Sir George 
Lowndes^ K, C., and Mr. K, V, L. Narasim- 
ham, for the Respondents. 

JUDGMENT. 

Lord Blanesburgh.— This appeal is 


from an order of the High Court of Judica- 
ture at Fort William in Bengal, exercising 
appellate jurisdiction and in effect affirm- 
ing an order made by Mr Justice Greaves, 
sitting in the exercise of the ordinaiy 
original civil jurisdiction of the Court 
Both were orders propounded in a suit for 
the dissolution of a partnership, and their 
result was to set aside an award of arbitra- 
tors so far as that award affected to deal 
with matters in question in the suit The 
appellant upholds the award and asks that 
the orders setting it aside be discharged 
The circumstances are somewhat involv- 
ed and, m detail, elaborate It will be 
possible, however, as their Lordships hope, 
to state the facts in a summary form with- 
out endangering such accuracy as is re- 
quisite for the purposes of their judgment. 

The disputants are descendants of one 
Nandram Chamria, and their disputes are 
to a large extent, although not altogether, 
traceable to questions concerning the 
division of the estate of one of his sons — 
Hardatroy Chamria — whose position in the 
family with his relationship to the parties 
before the Board appears in the following 
pedigree, taken from the judgment of Mr, 
Justice Mookerjee in the Appeal Court. 

NANDRAM CHAMRIA 

f ^ 

Gorakhiam Haidalroy Chamria 

I Musammat Annardeyi 


Ram Protap Amlokchand 

(plaintill ) Musammat Surji 

(adopts Keshabdeo) 

r ~ 

f ^ 

Durga Piosad Radhakissen. Motilal 

Keshabdeo 

The suit, No. 120 of 1922, related to a 
business of brokers and bankers carried on 
undei the style of Hardatroy Chamria and 
Company. The business originally had 
been started by Hardatroy alone Some 
years later he took into it, first as an assist- 
ant, then as a partnei, his nephew, the 
plaintiff and present appellant. Ram Protab 
Chamria. The appellant’s share as a part- 
ner was, in its origin, two annas , subse- 
quently, it became one of five annas Later 
still, the appellant’s brother, Amlokchand, 
was admitted a partner with a two annas 
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share. ^ He died, however, in 1911, and 
after his death the business was carried on 
by Hardatroy and the appellant together, 
Hardatroy being treated as possessed of an 
eleven annas' share and the appellant of 
the remaining share of five annas. By an 
indenture, dated the Ist October 1916, and 
made between Hardatroy and the appellant, 
it was agreed that this partnership should 
continue for 20 years. There is no further 
reference in the appellant’s plaint to the 
two annas' share which belonged to 
Amlokchand at the time of his death. The 
appellant appears to treat it as merged in 
the shares of himself and Hardatroy. This 
position, however, is not accepted by the 
representative of Amlokchand’s^ estate, as 
will later appear. 

Amlokchand left no issue but he was 
survived by his wife the respondent, Musam- 
mat Surji, and on her expressing a desire to 
adopt as a son to her deceased husband, 
Hardatroy's youngest son Motilal, Hardat* 
roy, so it was alleged by the appellant, 
agreed, with the appellant's consent, to 
admit Motilal to the firm setting aside for 
his benefit a two annas' shaie out of his 
own share of eleven annas. This arrange- 
ment, however, if it became effective at all, 
w’as almost immediately superseded by an 
agreement in writing, dated the 16th No- 
vember, 1916, to which Hardatroy, his three 
sons, the appellant and Musammat Surji 
were privy or parties and under which in 
efiect Hardatroy letired from the firm and 
it was agreed that the business should, as 
from 1st January, 1917, belong in stated 
shares to the appellant, to the son to be 
taken in adoption by Mvsammat Surji, and 
to the three sons of Hardatroy, viz , Durga 
Prosad, Radhakissen and Motilal — with a 
variation in interest as between these three, 
if Motilal proved to be the son to be taken 
in adoption to Amlokchand as contemplat- 
ed 

By an agreement of even date entered 
into by Musammat Annardeyi, Hardatroy’s 
wife, and his three sons, but which the 
appellant was not a party, an arrangement 
was embodied with reference to the division 
of his property on the death of Hardatroy, 
an event then apparently regarded as im- 
minent. The property dealt with by this 
agreement in terms extends to Hardatroy’s 
interest in the partnership^ although that 
interest appears to have been disposed of, 
and differently, by the agreement already 
set forth. It is stated in this second agree 
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ment that it had become necessary in older 
to settle the disputes which had arisen 
regarding the rights of Durga Prosad who, 
unlike each of his younger brothers, was 
an adopted son and not a natural son of 
Hardatroy. 

In the following month Hardatroy died. 
The appellant's case, as set forth in his 
plaint, then was that the business since 
the date when the first agreement of the 
16th November, 1916, became operative, 
had been carried on upon the basis of that 
agreement but that Musammat Surji had 
not adopted Motilal. On the contrary, she 
had put forward Keshabdeo, a son of Durga 
Prosad, as the son whom she had adopted 
to her late husband. The appellant disput- 
ed both the factum and the validity of such 
adoption, further alleging that Durga Prosad 
had drawn out of the firm about twenty- 
one lacs without the knowledge of any of 
the parties, that he had taken forcible pos- 
session and refused inspection of the part- 
nership books, that he was making un- 
authorised entries therein to suit his own 
purposes and that he had been guilty of 
gross misconduct in the affairs of the part- 
nership and towards the partners. Accord- 
ingly, the appellant claimed dissolution of 
the partnership, accounts and a Receiver. 
He cited as defendants to the suit, Durga 
Prosad, Radhakissen and Motilal, Musam- 
mat Burji and Keshabdeo. It will be noted 
that Annardeyi, Hardatroy's widow, is not 
a party to the proceedings. 

The plaint was filed on 12th January 
1922. No written statements have ever 
been put in, but it may, their Lordships 
think, be fairly gathered from his plaint 
that the only questions which the appel- 
lant, at all events, ^desired to raise in the 
suit were, first : whether the adoption of 
the infant defendant Keshabdeo had ever 
taken place ; whether it was valid if it had; 
and who, on either view, were the persons 
interested and in what shares in the partner- 
ship, which was treated as one constitut- 
ed by the agreement of the 16th November 
1916 ; and secondly : whether the allega- 
tions made by the appellant against Durga 
Prosad were, if established, sufficient to 
entitle the appellant to the decree of dissolu- 
tion uhich ho sought, 

But these did not comprise all the matters 
of difference then existent in the family of 
Nan rl ram Ohamria. First of all, in the ap- 
pellant's own immediate branch of it, there 
was apparently a serious dispute between 
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him and Mu^ammat Surji upon the ques- 
tion whether the appellant and Amlokchand 
were joint or separate in estate , there was 
another as to the rights of each brother in 
the ancestral or self- acquired property of 
their father Gorakhram ; there was a third 
as to the claim of Musammat Surji to certain 
Company shares standing in the name of 
the appellant. Next there was a question 
with Amlokchand s representatives in 
which not only the appellant but the estate 
of Ilardatroy was concerned namely, whe- 
ther Amlokchand’s estate was entitled to 
his two annas or some other share in the 
partnership as carried on prior to the 1st 
January 1917, and at whose expense In 
Hardatroy's branch of the family again there 
were further serious questions, as to the 
validity of the second agreement of the 16th 
November 1916, as to the extent of his 
widow Annardeyi's property, and as to the 
rights and interests in the property of 
Hardatroy, both of his widow and his three 
sons respectively 

The most striking feature of this second 
and third sets of disputes in relation to the 
question now before the Board is the in- 
terest in them of Annardeyi who, as has 
been pointed out, was not a party to the 
suit at all. Nor can it fairly be gathered 
fiom its terms, as their Loidships think, 
that any of these questions are either 
raised or foreshadowed in the appellant's 
plaint It may well be that some of them 
would have been mooted in one or other 
of the written statements of the defendants 
when put in. But this must still remain 
in the region of conjecture It suffices to 
say that none of them have so far become 
matters in question in the suit. 

After the plaint was filed the adult 
members of the family appear to have 
come to the conclusion that all the questions 
in difference amongst them should be re- 
ferred to arbitration, and on the Illh May 
1922, Annardeyi, Ram Protab, Durga Prosad, 
Radhsikissen, Motilal, together with Keshab- 
deo, by Musammat Surji on his behalf, 
executed a document addressed to Rai Sew 
Prosad li Toolsan Bahadur, Rai Narang 
Raiji Khaitan Bahadur, Bansidharji Khai- 
tan, Jugal Kissoreji Birla and Sew Prosadji 
Gorodiya, appointing them arbitrators “ for 
the settlement of all matters in dispute 
amongst ourselves” agreeing to accept 
whatever the arbitrators might decide with 
reference to the said disputes and in 

respect of the proceedings taken in Court 


with regard to this matter before this day ” 
agreeing that the "proper parties would 
make m accordance with the directions of 
the arbitrators such applications as the 
arbitrators might think necessary 
The terms m which this document is 
couched suggest veiy cogently to their 
Lordships' rnmds that it was so far, at all 
events, the intention of all the paities to it 
that the proceedings in the suit should 
become merely ancillary to the arbitration, 
if indeed they were not thereby to be 
entirely superseded. And if the applica- 
tion made to the Court had been that all 
proceedings in the suit should be stayed 
and an order in these terms had been made 
tliereon, that doubtless would have been 
the result But the application actually 
made to the Couit was not of that nature 
It took the form of a petition presented in 
the suit by the appellant purporting to act 
with the approval of all parties and referr- 
ing to the agreement of the 1 1th May 1922, 
as “an agreement to refer all matters in 
dispute between them”, and it piayed, in 
effect, that the matters alluded to in the 
agreement should all be remitted to arbitra- 
tion in accordance with its terms 
But whatever may have then been the 
desire of the parties, including it may well 
be even Annardeyi, and whatever may 
have been the belief of the arbitrators as 
to the teims of the order actually made, 
the Court had on that application no power 
to lefei to arbitration any questions bet- 
ween the parties to the suit other than those 
in question in the suit or any questions m 
which was concerned any one not a party 
to the suit Nor did it exceed its powers 
in this matter for by its order made on the 
23rd May 19 j 2, although not actually drawn 
up until the following month, what the 
Court did was to refer all matters m 
difference 'in the suit between the parties to 
the suit to the final decision of the arbitra- 
tors named in the agreement of the Ilth 
May, i\)z2, in terms of that agreement, 
with consequential directions applicable to 
such a refeience, the minor defendant, 
Keshabdeo, being given liberty to appear 
in the proceedings through his attorney 
In their Lordships’ judgment the decision 
of tins appeal really turns upon the effect 
of that order properly interpreted. It was 
an order made in pursuance of paras 1 and 
3 of the Second Schedule to the C. P C , 
and in the exercise of a power thereby 
given to the Court to refer to arbitration 
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matters in difference in a suit defined by 
itself in the order of reference. It is 
incumbent upon arbitrators acting under 
such an order strictly to comply with its 
terms The Court does not thereby part 
with its duty to supervise the nroceedings 
of the arbitrators acting under the order. 
An award made otherwise than in accord- 
ance with the authority by the order confer- 
red upon them is, their Lordships cannot 
doubt, an award whi:jh is “otherwise invalid” 
and which may accordingly be set aside 
by the Court under para. 15 of the same 
Schedule. 

The difficulties in this case have all arisen 
from the fact that the arbitrators (misled 
it may well be by the attitude of the 
parties at the time of their appointment) 
have not fully appreciated the importance 
of the fact that some of the questions con- 
sensually submitted to them were already 
the subject-matter of a pending suit to which 
one of the persons appointing them was not 
even a party. 

The arbitrators did not wait for the 
Court's formal order on the application of 
the 23rd May. They proceeded at once 
with the arbitration, and on the 27th May 
1922, they published their award. That 
award not only dealt with all the disputes 
above detailed but it is clear on its face 
that the arbitrators in no way discriminated 
between those disputes which were at 
issue in the suit and those which were not. 
The order of the 23rd May is recited as 
one: — 

“ By which all matters in dispute between 
the parties were referred to our arbitration 
provided that the arbitration is to be in 
terms of the said agreement, dated the 11th 
May 1922, and that the attorney for the 
guardian ad litem of the infant defendant 
be allowed to represent him.” 

And it is clear to their Lordships from 
the terms of the award itself— and there is 
extrinsic evidence to the same effect— that 
in reaching their conclusions the arbitrators 
took a comprehensive view of the family 
situation and made an award which doubt- 
less they regarded as just on the whole 
and as a whole, but which probably they 
would not, in any of its parts, have them- 
selves made precisely in the same terms, 
if the dispute thereby dealt with had alone 
©r separately been submitted to them for 
adjudication. 

To illustrate by a striking example what 
their Lordships mean, they would point to 
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the shares to be taken in the new partner^ 
ship provided for by the award. These 
precise shares have apparently no counter- 
part in the shares taken in the dissolved 
partnership according to either of the agree- 
ments with reference thereto which the 
arbitrators themselves find to be binding on 
the parties. 

The award, an elaborate document, has 
been carefully analysed by the learned 
Judges in the Courts in India. It is not 
necessary that their Lordships shdtlld again 
go through it in detail. It finds both of 
the agreements of the 16th November 1916 
to be binding: it declares that the appellant 
and Amlokchand were not joint but sepa- 
rate in estate and— a finding which vitally 
concerns the estate of Hardatroy — that they 
are respectively entitled to a five-annas 
and a two-annas share in the partnership 
business up to the .‘list December 1916: 
that the adoption of Keshabdeo was valid : 
while, with special reference to the partner- 
ship business, the award declares that the 
partnership is to be dissolved with effect 
from the 30th June 1922: it provides for a 
new firm being constituted as from the 1st 
July, 1922: it prescribes the shares in 
which the old partners are to be interested 
therein, and with reference to that partner- 
ship declares that in case any of the partners 
do not agree to the prescribed conditions 
he shall inform the firm in writing, where- 
upon his capital will be returned to him 
and his connection with the firm shall 
cease and his share be taken up equally by 
the remaining partners. This last is the 
only provision in the award for the satisfac- 
tion of the claims against the property and 
assets of the dissolved partnership of any 
partner who does not choose to come into 
the new partnership. The award contains 
elaborate further provisions for the ad- 
justment of the other disputes above refer- 
red to. ' 

In their Lordships’ judgment sitch an 
award is in no true sense one made in 
obedience to the order of the 23rd May, 
1922 While it would not be easy to segregate 
the findings with reference to the matters 
in question in the suit from those not so in 
question — the findings in which Annardeyi 
was interested from those in which she was 
not— it is, their Lordships think, impossible 
to uphold an award in relation to a suit the 
conclusions of which were plainly coloured, 
if not dictated, by the view taken by the 
arbitrators of other questions between the 
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parties or some of them to which the suit 
had no reference. 

Taking even a nariower view of the 
matter the award so far as it purported 
to constitute anew partnership, giving to a 
party vho refused to come into it only rights 
which were far below those to which as a 
member of a dissolved partnership he w^as 
entitled was notin their Lordship’s judg- 
ntent an aw^ard in any way contemplated 
or authorised by the order of reference. 

To the award when published Musammat 
Surji as guardian ad htem of Keshabdeo, 
took strong exception, and on the ^th July 
1922, gave notice to the other parties to the 
suit of an application by hei for an order 
that the award should be set aside or modi- 
fied or corrected by expunging therefrom all 
passages relating to matters that w^ere not in 
question in the suit. On that application 
Mr Justice Greaves by order, dated the 
24th July 1922, set aside the award m so 
far as it purported to deal with matters 
referred to in the suit His order, as above 
stated, was affirmed by the Appellate Court 
by an order, dated the l9th of July 1923. 
Mr. Justice Greaves based his decision 
primarily upon the view that the provisions 
of the award relating to the new partnership 
were quite unauthorised and invalid. The 
Appellate Court based their decision upon 
the ground that it was really impossible 
according to the Statute Law of India 
that one and the same arbitration should 
be held as Rankin, J , expresses it . — 

“As to the matters within the jurisdiction 
of the Court and matters wdthout the 
jurisdiction of the Couit' between the 
parties to the suit and between them and 
other persons under the Code provided 
by the Indian Arbitration Act and under 
the Code provided by the Second Schedule 
under the superintendence and control of 
the Judge who has seizen of the suit and of 
the Judge disposing of business under the 
Indian Arbitration Act . partly upon an 
order of reference and partly under an 
agreement.” 

Their Lordships desire to reserve their 
opinion upon the question whether there 
may not be exceptions to that comprehen- 
sive statement. 

They are satisfied, however, for the rea- 
sons they have given, that the order 
actually made by one Court and affirmed by 
the other was, in this case, the proper order 
to be made. 

They will accordingly humbly advise His 
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Majesty that this appeal therefrom should 
be dismissed and with costs. 

z K. Appeal dismissed 

ISohcitors for the Appellant. — Messrs W 
W Box dc Co, 

Solicitors for the Respondents* — Mr. U S. 
L. Polak. 


OUDH CHIEF COURT. 

Second Civil Appeal No. 443 of 1924. 

Decembei 14, 1925. 

Present:-~MT Justice Ashworth and 
Mr. Justice Misra. 

RAM SHANKAR SINGH and others— 
Plaintiffs— Appellants 
versus 

LAL BAHADUR SINGH and others— 
Defendants — Respondents, 

^ Ihndu Law — W idow— Accretio7i<?~~ Jji7nited title of 
husband -Acquisition of fuller title- Admission hq 
widow- Eeversioneis, whether bound — Decree on ad- 
mission, effect of — Maiwiit grants nature of 

Aocietions made bv a Hindu widow to her husband's 
estate partake of the nature of th^t estate It is of 
little moment whethei tins rule of law is one of Hindu 
Law 01 is based on s 90 of the Trusts Act The rule 
has been asonbed to the doctrine of graft fp 639, col 
1 ] 

Keech v Sandfoid, (1726) 2 \V & T* (7th Kd ) 693, 
25 E R 223, Sel Cas T King 61 and Kashi Piasad v. 
Inda Kunwar, 30 A 490 at p 495, 5 A L J 590, A, 
W N (1908) 222, referred to 

Wheie a Hindu widow in possession of hei husband's 
property, in which the latter had an estate of a 
limited natuic, obtains a fuller estate in the property, 
the fullei title is an accietion to her estate as a widow 
and cannot be regarded as her stridhan [p 6.38, col 2 ] 

Tlieie IS a piesumptiou in law that a person takcb 
possession undei title rather than as a trespasser and, 
on the death of her husband, a Hindu widow taking 
possession of hei husband's property must be held to 
do so as a Hindu widow [ibid ] 

A Hindu widow cannot make an admission in 
deiogation of the lights of the leveisioners which has 
or may have tlic ellect of destroying the estate of the 
reversioners This is governed by the same rule as 
applies to wrongful alienation A deciee of a Court 
based (without contest) on such an admission is as 
void 01 voidable as the admission [p 639, col 1 J 

A maiivat giant m Oudh is heiitable, but not 
transferable [p, 639, col 2 ] 

Second appeal against a decree of the 
District Judge, Fyzabad, dated the 16th 
August 1924, confirming that of the Sub- 
Judge, Sultanpur, dated the 16th January 
1924. 

Messrs. Ryder Husain and B. N. Srivas- 
tavaJoT the Appellants. 

Messrs. A. P. Sen and H. K. Ghosh, for 
the Respondents. 
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JUDGMENT. 

‘ Ashworth, J. — This seconvl appeal 
arises out of a suit brought by the plaint- 
iffs-appellants against the defendanls-res- 
pendents for possession of, and mesne profits 
in respect of, certain property. The plaint- 
iffs have been unsuccessful in both the lower 
Courts. 

The origin of the estate in question was 
a grant by the Maharaja of Ajudhia on the 
22nd January lci64 of the land in question 
to one Halbal Singh. The grant was in 
consideration of the death of the father 
of the grantee in the service of the Maha- 
raja, and is called.a marwat grant. Such a 
grant has been held to be hereditary (i. e., 
not resumable) but non-transferable : see 
KalkaBukhsh Singh v Sheo Ratan (1) and 
SiyaRamy, Salik(2). On the death of Halbal 
Singh his widow Musammat Baijnath 
Kuer obtained possession of the property. 
The Ajudhia estate on the llth April 1913 
sued the widow for resumption but com- 
promised the suit after the present defend- 
ants, Lai Bahadur Hingh and Eampal 
Singh, had, at their own request and with 
the consent of the widow, been joined as 
defendants on the allegation that their 
father Balkaran Singh had been adopted 
as a son by Halbal Singh. The compromise 
was that the widow and these alleged sons 
of the adopted son of Halbal Singh should 
hold the property in under-proprietary right 
in consideration of a rent. It was dated 
28th August 1913. A decree was passed in 
accordance withlthe compromise. It declared, 
(in virtue of the power to do so, conferred 
on the Court in a resumption suit of this 
nature by 8. 107-H of the Oudh Kent Act 
XXII of 1886) the title of the widow and of 
these two persons to hold the land as under- 
proprietors on a stated rent. On the 20th 
July 1914 the widow and th^se two per- 
sons (as they were minors they were repre- 
sented by their natural mother as guardian) 
executed a usufructuary mortgage of the 
property in favour of one Jagatpal Singh, 
a real brother of the widow. He has died 
issueless and the two male defendants 
claim to have succeeded to his mortgagee 
rights as his nearest relations. The lower 
Courts have held that by virtue of the com- 
promise decree dated the 28th August 
1913 the widow Musammat Baijnath Kuer 

(1) Sel Dec No 18 of 1910 

(2) 77 Ind. Caa. 352, 10 O. L. J. 335; 10 0. & A. L 
E, 172; (1924) A. I. K. (0.) 124; L. R, 5 A. (0.) 13 
Eev. 
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and the two defendants acquired a new 
and independent title to the property 
which could not be held to be an accretion 
to the original estate of Halbal Singh. For 
the appellants it was contended, and is 
contended in this appeal, that the effect 
of that compromise decree was merely to 
enlarge the estate left by Halbal Singh 
which was held at the time by Musammat 
Baijnath Kuer as his widow, that in the 
circumstance that there was no adoption 
of the father of the defendants Balkaran 
Singh by Halbal Singh, the defendants 
can get no advantage from the compromise 
decree, and that the plaintiffs as reversioners 
of Halbal Singh were entitled to succeed 
to his estate on the death of the widow, 
whose mortgage to her brother was invalid 
for want of proof of necessity. In this 
appeal we are bound by the finding of 
fact that the plaintiffs are reversioners of 
Halbal Singh. No attempt also having been 
made to prove that the mortgage hy Musam- 
mat Baijnath Kuer to her brother was for 
necessity, we must hold that mortgage in- 
valid so far as it was one made by the 
widow. Only two questions arise. The first 
is whether the compromise deciee gave the 
lady Baijnath Kuer a new and independent 
title in the property. I hold that it rlid 
not do so. On the death of Halbal Singh 
the widow must be held to have obtained 
or retained possession of the property as 
his widow. There is a presumption in law 
that a person takes possession under title 
rather than as a trespasser. Here it w’ould 
appear that she had a title to retain the 
property of the grant on the ground that 
it was a heritable grant. Even if the 
heritability of the grant to Halbal Singh 
could be called in question, it is clear from 
Musammat Baijnath Kuer’s pleadings in 
the resumption case brought by the Ajudhia 
estate that she set up a title derived from 
her deceased husband. Her possession (and 
possession alone is a title available against 
all but the rightful owner) was possession 
as a Hindu widow. It was only by reason 
of her title to the property as Hindu widow 
that she obtained the fuller estate of an 
under-proprietor under the compromise 
decree of the 28th August 1913. This 
fuller title was clearly an accretion to her 
estate as widow and cannot be regarded 
as her stridhan. We may note that even 
if it were her stridhan the plaintiffs might 
have claimed that it devolved on her hus- 
band’s heirs, but they have not claimed on 
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this ground It is established by law that 
accretions made by a Hindu widow to her 
husband’s estate partake of the nature of 
that estate. It is of little moment whether 
this rule of law is one of Hindu Law (see 
para. 1:^67 of Gour’s Hindu Code, ^nd 
Edition) or is based on s. 90 of the Indian 
Trusts Act. The rule has been ascribed to 
the doctrine of graft as enunciated in the 
leading English case of Keech v. Sandj'ord 
(3) and in the case of Kashi Prasad v. Inda 
Kunwar (4). 1 hold, therefore, that the 
lower Courts were wrong in their decision 
of this question which must be answered in 
the negative. 

The second question is whether the in- 
clusion of the two defendants as parties to 
the compromise decree vested in them a 
title independent of the widow. They 
were made parties to that suit and decree 
on the allegation that by reason of the 
adoption of their father by Halbal Singh 
they w^ere grandsons of Halbal Singh and 
his reversioners. The present plaintifts weie 
no parties to the suit and the decree. As 
against them the defendants have failed 
to prove the adoption oi; their position as 
successois of the estate of Halbal Singh 
This being so, the plaintiffs can treat the 
joinder of the defendants as parties to the 
resumption suit and to the compromise 
decree as an unlawful and voidable act on 
the part of the widow designed to alter 
the succession. It was only owing to the 
consent and admission of widow that the de- 
fendants were so joined as parties A Hindu 
widow cannot make an admission in dero- 
gation of the rights of the reversioners which 
has or may have the effect of destroying 
the estate of the reversioners This is 
governed by the same rule as applies to 
wrongful alienation. A decree of a Court 
based (without contest) on such an admis- 
sion is as void or voidable as the admission. 
A title decree resulting in these circum- 
stances from an illegal admission of a Hindu 
widow can obviously possess no higher 
validity than a sale by a Cburt in execution 
of a decree procured by an illegal confes- 
sion of judgment on the part of a Hindu 
widow, where the purchaser is aware of 
the illegality of the confession of judgment 
It could not be maintained that the latter 
could be upheld , nor can the former. The 

(3) (1726J 2W. & T (7th Ed) 693, 25 E. R 227, 
8el Cas T King 61. 

(4) 30 A, 490 at p. 495; 5 A. L. J. 590; A, W. N. 
(1908) 222. 
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second question is, therefore, also decided 
against the respondents. 

I, therefore, hold that the suit of the 
plamtiffs-appellants should have been 
decreed 

Misra, J. — I agree with the order lYhich 
my learned brother proposes to pass in the 
case. I wish to add a few lemarks It was 
contended on behalf of the lespondents that 
the deed of grant (Ex. 2) did not confer 
heritable rights on the grantee and if the 
widow, Baijnath Kuei, took possession of 
the property after the death of her husband 
Halbal Singh she cannot be deemed to have 
succeeded to the grant by right of inherit- 
ance The argument was to the effect that 
if the lady took possession adveisely and 
not by right of inheritance she could not 
be considered to have taken it for the bene- 
fit of the reversioners The words used 
in the grant were relied upon to show that 
the rights conferred under it were not herit- 
able If the lights conferred under it 
were not heritable and if the widow did 
not succeed by virtue of inlieiitance and if 
she could not in that case be considered to 
have taken the piopeity for the benefit of 
the reversioners, any interest that she ac- 
quired must be deemed to have been ac- 
quired for her own benefit and could not 
be considered to be an accretion to the 
estate available to the reversioners I have 
consideied this argument but it appears to 
me that there is no substance in it The 
marwat grant in Oudh always implies 
the idea of its being a heritable grant Mr. 
Sykes in his mtioduction, appended to his 
learned work The compendium of Oudh 
Taluqdaii Law, states on page 186 that at 
the time of the regular settlement in the 
Province *'marwaC grant was always under- 
stood to be a grant which could not be 
resumed and was always to be inherited by 
the heirs of the grantee That such a 
grant is heritable was held in a decision of 
the Board of Revenue in Kalka Bakhsh 
Singh v Shea Ratan (l)and in a decision of 
the late Court of the Judicial Commissioner 
of Oudh reported as Siya Ram v. Salik 
( 2 ). 

The deed of grant specifies the nature 
of that grant by calling it expressly by the 
name of marwat It, therefore, appears to 
me to be clear that the marwat grant 
which was in possession of her husband, 
Halbal Singh, by right of inheritance after 
his death 'and it is not correct to say that 
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she succeeded to the property iu any other 
capacity than that of a Hindu widow. It 
is also clear from the written statement 
filed by her in the redemption suit wherein 
she definitely stated that she had succeeded 
to the property in suit in the capacity 
of the widow of Halbal Singh after his 
death. If, therefore, Musammat Baijnath 
Kuer succeeded to the grant by right of 
inheritance and if by virtue of her being in 
possession of that grant as a Hindu widow 
she acquired by compromise with the Ajudhia 
estate complete under^ proprietary rights, 
those rights must be deemed to have been 
acquired by her for the benefit of the rever- 
sioners of her husband. 

This is founded on the principle enun- 
ciated in the English cases, Keeeh v. Sand- 
ford (3) and Yem v. Edwards (5). x\part 
from the decision of the Allahabad High 
Court reported as Kashi Prasad v, Inda 
Kunwar (4) quoted in the judgment of my 
learned brother, there are a number of deci- 
sions of the Madras High Court on this point 
in which the same view of law has been 
taken, I would only mention a few of them, 
Narasimha Charlu v. Srinivasa Charlu (6), 
Gannaiyanr, Kamakchi Ayyar (7), Vangala 
Dikshatulu v, Vangala Gavaramma (8) and 
Subbaraya Chetty v. Aiyaswami Aiyar (9). 

It was also contended that because the 
respondents were impleaded in the resump- 
tion suit and because they were parties to 
the compromise by virtue of w^hich under- 
proprietary rights were conferred by the 
Ajudhia estate it should not be held that 
those rights were acquired by the defend- 
ants for the benefit of the reversioners. I 
examined this point carefully and on doing 
so I find that the contention has no force as 
will appear from the facts which I proceed 
to give 

On the 11th of April 1913, the Ajudhia 
estate brought a suit for resumption (vide 
Ex. 7) against Baijnath Kuer. On the 30th 
of Mav 1913, she filed a written statement 
{vide Ex. 8), On the 12th July she filed 
an application alleging that the father of 
the defendants-respondents had been adopt- 
ed by her husband Halbal Singh and on the 
same date the Court passed an order 
impleading the present defendants as par- 
rs) (1857) 44 E. R. 855; 1 De G. & J. 598, 27 L J. 
Cli 23; 4 Jur. (n. s.) 647, 6 W. R. 20; 118 R. R. 
249 

(6) 6 M. L. J. 119. 

(7) 26 M. S39. 

(8) 29 M. 13. 

(9) 1 lad. Gas. 749; 32 M. 86; 5 M. L. T. 80. 
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ties in that case (vide Exs. 14 and 9). On 
the 28th August 1913 a compromise was 
arrived at between all the defendants in- 
cluding Baijnath Kuer on one side and the 
Ajudhia estate on the other (vide Ex. 12) 
and the Court then passed a decree 
granting under-proprietary rights to the 
defendants {vide Ex. 11). In all these 
proceedings Musammat Baijnath Kuer con- 
tinued to remain a party in the case Her 
name was never struck out from the record. 
If, therefore, by her allegations the defend- 
ants were added as a party and if any 
benefit accrued by virtue of a compromise 
entered into by them with the Ajudhia 
estate, Musammat Baijnath Kuer continu- 
ing a party to the suit, the benefit must be 
deemed to have accrued for the benefit of 
the estate represented at the time by Baij- 
nath Kuer and the defendants. The defend- 
ants were not impleaded in an any other 
capacity but as representing the adopted son 
of Halbal Singh and if they acquired any 
benefit by virtue of such a possession they 
must be prepared to give up that benefit 
to the reversioners of Halbal Singh who 
have now been found entitled to this estate, 
the defendants Saving failed to establish 
the title of their father an adopted son of 
Halbal Singh. I am, therefore, of opinion 
that the under- proprietary rights acquired 
by the defendant must inure to the benefit 
of the reversioners of Halbal Singh and the 
plaintiffs having now established the said 
title are now entitled to that benefit. 

I, therefore, agree that this appeal should 
be decreed and the decree of the Courts 
below dismissing the suit should be set 
aside and that the plaintiffs* suit decreed 
with costs in all the Courts. 

By the Court. — The appeal is allowed 
and the suit of the plaintiffs is decreed with 
costs throughout. 

N. H. Appeal allowed. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 

Second Civil Appeal No. 312-B op 1924. 
November 26, 1925. 

Present:— Mr. Findlay, Officiating J. C. 
GOPILAL BHAWANIRAM— Plaintiff 
— Appellant 
versus 

PANDURANG and others— Defendants 
— Respondents. 

Contract Act {IX of 1872), 88. 28, 65-^Company 
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prohibited by laW'—Dmolutionf $uit for^ whether m%in- 
tamable — V^oid contract — Consideration, recovery of, 
suit for — Limitation, operatvtn of. 

A Company whose formation is prohibited without 
registration under the Companies Act, cannot, if un- 
registered, be recognised by the Courts as having any 
legal existence, and no suit is maintainable for its 
dissolution at the instance of any partner entering 
into the same with his eyes open. [p. 613, col. 1.] 

The time at which an agreement is discovered to 
be void, so that the cause of action to recover the 
consideration may arise under a 65 of the Contract 
Act, in the absence of special circumstances, is the 
date of the agreeaient. [ibid 1 
Bai Diwali V (Jmedbhai Bfiulabhai PaCeZ, 36 Ind 
Cas 561; 40 B 614, 18 Bom. L R 773 and Javerbliai 
Jorabhai v Gordhan Narsi, 28 Ind Cas 442, 17 Bom. 
L. R 259 at pp. 265, 266, 39 B. 358, relied on 

Appeal against the decision of the District 
Judge, Amraoti, dated the 8th July 1924, in 
Oivil Appeal No. 23 of 1024. 

Sir Dr. H. S, Gour and Mr. V. R, Brahma, 
R. 8 , for the Appellant. 

Sir B. K, Bose, Messrs. R. N. Riidra, A. 
V. Khare and W. B. Pendharkar, for the 
Respondents. 

J U DGMENT* — The plaintiff-appellant 
Qopilal Bhawaniram sued some 31 defend- 
ants including the present defendants-re- 
spondents Pandurang Govind and Bapu 
Lingappa in the Court of the Subordinate 
Judge, Darwha, under the following cir- 
cumstances. 

In 1903, the plaintiff and 29 other persons 
mentioned in schedule A attached to the 
plaint had formed themselves into a Com- 
pany or Association for the purpose of carry- 
ing on a cotton ginning business and had 
established a factory for the fjurpose. The 
shares of the Company were of Rs. 250 each, 
and plaintiff held four such shares. The 
Company was not duly registered, but, 
inspite of this, it carried on its business fbr 
some time. In schedule C attached to the 
plaint, the alleged assets of the business 
were stated. The present suit was brought 
for dissolution of the partnership and for 
recovery by the plaintiff of his proportionate 
share from the assets of the business. The 
4th, 5th and 6bh defendants stated that they 
also wanted dissolution, but other contest- 
ing defendants raised a preliminary objec- 
tion that as the Company was not register- 
ed the suit was not maintainable at law. 
The J udge of the first Court accordingly 
framed two issues dealing with the pre- 
Uoainary objection. These were as fol- 
follows: — 

(1) Whether the suit was or was not 
maintainable under s. 4 of the Indian Com- 
j^anies Act, 1913? 

41 
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(2) Whether para. 4-D (2) of the plaint 
entitled the plaintiff to sue for the re- 
liefs mentioned in para. 10 thereof in- 
spite of the above specified section of the 
Companies Act. 

Paragraph 4-D (2) of the plaint may be 
stated as follows: — 

“Besides this the plaintiff begs to state 
as follows, even if the Court holds, for any 
reasons whatsoever, that the partnership 
having been found to be illegal, cannot be 
dissolved:— The plaintiff and the other part- 
ners have engaged their moneys in the 
partnership, and the partners have trans- 
formed the said moneys into the moveable 
and immoveable property mentioned in 
schedule C, and the estate thus transform- 
ed belongs to the partners, and it was on 
behalf of the partners that the defendants 
Nos. 1 and 2 took the same into their posses- 
sion in their capacity as managers on 25th 
September 1919. It is the right of the 
plaintiff to get the partnership business 
discontinued and to recover the amount 
invested by him in the partnership from 
the sale-proceeds of the property mentioned 
in schedule C, pioporti-onately to his share* 
On 26bh August 1922 the plaintiff asked the 
defendants Nos. 1 and 2, by a written 
notice, to act accordingly, but as they gave 
no reply, the plaintiff has brought this 
suit praying that the property, mentioned 
in schedule C be sold, and that the amount 
of his share be given to him, or that the 
partnership be dissolved in the aforesaid 
manner. The cause of action arose at place 
Darwha, on 26th August 1922 and often 
subsequently.” 

The Subordinate Judge held that the 
Indian Companies Act of 1882 was appli- 
cable to Berar in 19U3, and that an associa- 
tion like the one we are concerned with was 
compulsorily registrable with the Registrar 
of the Joint Stock Companies at Amraoti, 
as the said association consisted of more 
than 20 persons. He accordingly held that 
8. 23 of the Contract Act applied to the 
case, the initial contract bringing the as- 
sociation into existance being illegal and 
opposed to public policy. Relying on the 
decision of Stanyon, A. J. C., in Akola Gin, 
Combimtion v. Nortlicote Ginning Factory 
(1), he held that, whether the suit was re- 
garded as one for dissolution of partnership 
or for a proportionate part of the profits 
and assets of the association corresponding 
to plaintiff’s interest therein, it did not 

(1) 26 lad. Oas. 013; 10 N, L. R, 98, 
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therefore, lie as the partnership was ab 
initio illegal. He further held that the 
present suit could not be regarded as one 
for contribution or for the recovery of sub- 
scription for a common fund. In any event 
as regards this latter point be held that the 
fact of plaintiff having delayed bringing 
this suit forsome twenty years deprived him 
both in law and equity of any claim to 
relief. The plaintiff’s suit was accordingly 
dismissed on these preliminary points. 

The plaintiff appealed to the Court of the 
District Judge, East Berar. The Judge of 
the lower Appellate Court relying on a de- 
cision of the Allahabad High Court in Ram 
Kumar v. Nem Chand (2) reported in an 
unauthorised publication, confirmed the 
decision of the first Court and dismissed 
the appeal. The plaintiff has now come up 
on second appeal to this Court. 

It has been candidly admitted by the 
learned Counsel for the appellant that the 
present association became illegal in con- 
sequence of its nonregistration under the 
Indian Companies Act. What has been 
urged, however, on behalf of the appellant 
is that w’hat the law prohibits is the carry- 
ing on of the business but that it is never- 
theless open to the plaintiff to press for 
liquidation and re-distribution of funds. I 
have been referred in this connection by 
Counsel for the appellant to remarks which 
appear in the 9th Edition of Lindley on 
Partnership at pages 144-145. These remarks 
are as follows: — 

“If money is paid by A to B to be ap- 
plied by him for some illegal purpose, it 
is competent for A to require B to hand 
back the money if he, B, has not already 
parted with it and the illegal purpose has 
not been carried out either wholly or in 
part. Although, therefore, the subscribers 
to an illegal Company have not a right to 
^n account of the dealings and transactions 
of the Company and of the profits made 
thereby, they have a right to have their 
subscriptions returned; and even though 
the moneys subscribed have been laid out 
in the purchase of land and other things 
for the purpose of the Company the sub- 
scribers are entitled to have that land and 
those things re-converted into money, and 
to have it applied as far as it will go in 
payment of the debts and liabilities of the 
concern, and then in re-payment of the sub- 
scriptions In such cases no illegal con- 
tract is sought to be enforced; on the con-* 

(2) 61 Ind. Gas, 447; 19 A U J. 636. 


trary the continuance of what is illegal is 
sought to be prevented.” 

It is urged that on the remarks stated 
in the passage quoted, the present suit is 
maintainable and there should be a remand 
of the case. In this connection I have also 
been referred to the following statement 
made by plaintiff’s Pleader on 20th August 
1923, which is as follows: — 

“The plaintiff maintains that s. 4 of the 
Companies Act is no bar to the present suit. 
Even if it is held to be barred under s. 4 of 
the Act plaintiff has stated in the plaint 
that his money has been converted into 
moveable and immoveable property now in 
possession of defendants Nos. 1 and 2 on 
behalf of other partners. The plaintiff 
claims that he is entitled to the proceeds of 
the properties according to his share.” 

It has also been suggested that the prin- 
ciple underlying the decision of Prideaux, 
A. J. C., in Narayan v. Motisa (3) is appli- 
cable to the present case. It has been alleg- 
ed that the plaintiff should not be penalised 
because the managers of the Company had 
failed to do their duty in having the Com- 
pany registered, c/., Hamath Kuar v. 
Indar Bahadur Singh (4). 

As regards the time from which limita- 
tion would run in the event of the suit 
being maintainable, it has been contended 
on behalf of the appellant that time would 
run from when the contract was discovered 
to be void, c/., Srinivasa Aiyar v. Seshv 
Iyer (5) and Mathura Mohan Saha v. Ram 
Kumar Saha and Chittagang District Board 
( 6 ). 

On behalf of the respondents it has been 
urged that the present association must be 
deemed to have had no existence in the eye 
of the law. The various members of the 
association, it is said, combined together 
and formed the so-called Company with 
their eyes open contributed money, bought 
land and set up a factory in which a cotton 
ginning business was carried on for some 
time. It is suggested that the members of 
the association did this with their eyes 

(3) 78 Ind. Gas. 343; 20 N. L. R. 87, (1924) A. I. R 
(N ) 132 

(4) 71 Ind Gas 629, 45 A. 179, (1922) A. I. R (P. G.) 
403, 9 O & A. L R. 270; 9 0 L J. 652, 44 M L. J. 
489: 37 0 L J. 346; 27 C. W. N. 949, 501 A. 69, 18 L. 
W 383, 26 0 G. 223; 33 M L. T. 216, 5 P. L. T. 281; 2 
Pat L R 237 (P. G ) 

(5) 41 Ind. Gas 783; .41 M. 197; 6 L. W. 42; 34 M. L. 
J. 282. 

^^(6^35^Iad, Cas. 305; 43 C. 790; 23 C. L. J. 26; 20 C 
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open and yet failed to register the Com- 
pany. By so doing the menibeis of the 
assoeiation as a whole deliberately disobeyed 
or ignored the law and in these circum- 
stances no relief can be granted. In support 
of this position a decision in hi re Pahtow 
Total Loss and Collusion Assurance Associa- 
tion (7) is relied on. That decision was to 
the effect that where an association of more 
than twenty persons had been formed and 
was not registered, its formation was for- 
bidden by the Companies Act, 1862, and 
that the Courts, therefore, could not re- 
cognise it as having any legal existence and 
the order for winding it up must be dis- 
charged. 

For my own part I am unable to see that 
the remarks quoted above in Lindley on 
Partnership, supported as they are by the 
English cases quoted therein, can give any 
help to the present appellant In the pre- 
sent instance the partnership was for a 
considerable time carried on in defiance of 
the law. The money subscribed was utiliz- 
ed for the purposes of the factory and the 
objects of the Company were fulfilled to 
the utmost. It seems to me utterly im- 
possible in the circumstances of the pre- 
sent case to assume that the plaintiff was, 
as he now alleges, in utter ignorance of 
the illegality of the association upto the 
25th August 1922 when he gave formal 
notice for the winding up of the Company. 
The plaintiff cannot be presumed to be 
ignorant of the law and he is as much res- 
ponsible as the respondents for the breach 
of the law which has occurred In Ananda 
Mohan Roy v Gour Mohan Mullick (8) their 
Lordships of the Privy Council laid down 
that the time at which an agreement is dis- 
covered to be void so that a cause of action 
to recover the consideration may aiise 
under s 65 of the Indian Contract Act, in 
the absence of special circumstances, is the 
date of the agreement, cf , Bai Diwali v. 
Umedbhai Bhulabhai Patel {9)aadJaverbhai 
Jorabhai v Gordhan Narsi (10). From 
this point of view also the plaintiff’s suit 
which at the best would have lain under 


m 

Art. 62 of First Schedule of the Limitation 
Act, is, in my opinion, long since barred. 
There can be no question but that the pre- 
sent association it regarded as a Company 
was illegal from the first and that the 
contract was, therefore, ab initio void It 
is utterly impossible in the circumstances 
of the present case to attempt to saddle the 
responsibility for the illegality only on the 
managers of the Company. All the so- 
called partners must be considered as res- 
ponsible therefor. 

Nor can I see that the attempt to disguise 
the relief which the plaintiff really claims 
by calling it instead of a suit for dissolu- 
tion of partnership one for return of sub- 
scriptions, for contiibiition, can possibly 
make any difference in the legal aspect of 
the case This different description of the 
relief claimed is only a different way of 
asking for what is m effect a dissolution of 
partnership. It has been suggested that 
Art 96, Limitation Act, applies to the case, 
and that the present suit even if regarded 
as one for contribution or the like would 
still be within time as the plaintiff only 
came to know of the mistake in 1922. In 
my opinion the plaintiff must be presumed 
to have had actuil or constructive notice of 
the illegality from the first and there can 
be no question of holding that the plgiint- 
iff as against the present respondents or any 
of them is innocent in this matter. From 
both points of view, therefore, the present 
suit cannot be maintained. As a suit for 
dissolution of partnership it was clearly 
bound to fail, because of the illegal nature 
of the association If the suit could be 
regarded as one for contribution and for 
return of subscription, plaintiff’s remedy is 
long since barred by limitation. The judg- 
ment and decree of the lower Appellate 
Court are, therefore, correct and the present 
appeal is dismissed. Appellant must bear 
the respondents' costs. Costs in the lower 
Courts as already ordered. 

N. H. Appeal dismissed. 
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(7) (1882; 20 Oh D 137, 51 L J Oh 341, 45 L T, 
774, 30 W R 326 

(8) 74 Ind Gas 499, 50 C 929, 21 A L J 718, 4 P. 
L T.609, (1923} A I R (P G) 189, a923) M W N. 
803, 45 M L J 617, 25 Born L R 1269, 33 M L T 
365, 50 I A 239, 28 C W. N 713, 40 C L J 10 
(P 0). 

(9) 36 Ind Oas 561, 40 B 614, 18 Bom. L R. 773. 

(10) 28 Ind Gas. 442, 17 Bom, L, R. 259 at pp. 255. 

8e6;39B.358. ' 
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ALLAHABAD HIGH COURT. 

Exgoution First Civil Appeal No. 315 
OF 192S. 

November 17, 1925. 

Present: — Mr. Justice Sulaiman and 
Mr. Justice Mukerji. 

Mirza MUHAMMAD ZAKARIA— 

J udombnt-Dbbtob — Appellant 
versus 

B. KISHUN NARAIN-Deckeb- Holder 
AND MUHAMMAD HAFIZ and others — 
Judg-ment-Dedtors— Respondents. 

Civil Procedure Code {Act V of lOOS), ss 2 47, 

i/5, 0 XXI, r 66 — Execution of decree — Sale 
proclamation — Notification of incumbrance — Appeal, 
Vihether lies — Revision 

Undej 0. XXI, r. 60, C. P. C., an Executing Court 
Inbound to notify in the sale proclamation all incum- 
brances which prima facie exist on the property which 
la ordered to be sold M’here a person claiming to be 
a mortgagee of such property intimates his claim to 
the Court and the Court directs that the claim should 
be notified in the sale proclamation, the order is not 
open to appeal and cannot be challenged in revision. 

[p 644, coL 2; p. 645, col 1 J 
An order passed by an Execution Court under O 
XXI, r 66, C. F C., prescribing the manner in which a 
proclamation of sale should be drawn up on appli- 
cation made, is not open to appeal under the provisions 
of 0 XLIII of the Code [p 644, col 2 ] 

Section 47, 0 P C., must be read with s 2 of the 
Code and the effect of reading both the sections 
together is not to make every order passed by the 
Execution Court appealable but only such orders 
appealable as determine the rights of the parties to 
the execution with regard to all or any of the matters 
in controversy in suit, [p 645, col 1 ] 

Execution first appeal from a decree of the 
Subordinate Judge, Agra, dated the 6th of 
July 1925. 

Mr, G. N. Kunzru, for the Appellant. 
Messrs. S, K. Dar and N, P, Asthana, 
for the Respondents. 

JUDGMENT, 

Sulaiman^ J.— This purports to be an 
execution first appeal from an order dated 
the 6th of July 1925 passed by the Execution 
Court. It appears that a mortgage-decree 
for sale was in execution and. a procla^ 
mation of sale was prepared and issued in 
the first instance under O. XXI, r. 66. 
The date for the sale was fixed as the 9th 
of July 19r5. Three days before this date 
the respondent Muhammad Hafiz who was 
till then no party to the execution proceed- 
ings filed an application in the Execution 
Court praying that a certain mortgage- 
deed dated the 14th of September l9l0 in 
his favour be notified. In his application 
he set forth the fact that on a previous 
occasion he had instituted a suit for the 
recovery of the principal amount due on 
ibis deed but that suit was ultimately dis- 
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missed. He then recited a passage from 
the judgment of Mr. Justice Walsh who 
w’as one of the learned Judges who dis- 
posed of the appeal in the High Court, to 
the effect that ‘it by no means follows from 
the decision (dismissing the suit) that 
there is no subsidiary liability from the 
defendant to the plaintiff to pay interest 
so long as the principal is outstanding’, 
and then after referring to the judgment 
passed by their Lordships of the Privy 
Council referred to the covenant in the 
mortgage^deed under which there was a 
liability on the mortgagor to pay interest. 
He then prayed ‘as ordered by the Hon- 
ble High Court the condition mentioned 
above may be notified at the time of the 
sale’. An objection was raised on behalf 
of the judgment-debtor but the learned 
Subordinate Judge without deciding as to 
whether there was or was not any existing 
liability ordered that ‘the notification asked 
for be allowed subject to the amendment 
that the claim for principal under the bond 
of the 14th of September 1910 is no longer 
recoverable by suit’. 

The report of the amin does not express- 
ly mention in what language he made the 
notification, but it may be assumed for the 
purpose of this revision that the notice was 
given as ordered by the learned Subordi- 
nate Judge. 

The judgment-debtor has appealed from 
this order. 

A preliminary objection has been taken 
that no appeal lies. I am of opinion that 
this objection is well-founded. Muham- 
mad Hafiz was not a party to the execution 
proceedings. Neither the decree^holder 
nor the judgment-debtor admitted the vali- 
dity of this prior mortgage. The con- 
testing respondent intimated totheCmn't 
that his mortgage should be notified. The 
order passed by the Court was obviously 
under 0 XXI, r. 66 with a view to in- 
clude in the proclamation sale an incum- 
brance to the property. The validity of the 
mortgage was not considered by the Court 
or decided by it. Any order passed by 
the Court under r. 66 directing the way 
in which a proclamation of sale should be 
drawn up on application, made, is not -made 
appealable under 0. XLIII of the Codei 
Prima facie, therefore, no appeal would lie. 
The learned Vakil for the appellant, how- 
ever, has urged before u$ that inasmuchiagr 
this order was passed by an Execution 
Court and related to the execution of « 



fiS 1. U. 1936j UDHAMMAD ZAKRIA V. KISIIUN {^ARAtN. 64S 


decree it is appealable within the mean- 
ing of 8 47. Section 47 must be read 

with 3. 2 and the effect of reading both 
the sections is not to make every order 
passed by the Execution Court appealable 
but only such orders appealable as deter- 
mine the rights of the parties to the execu- 
tion with regard to all or any of the matters 
in controversy in suit. By this order 
neither the rights of the judgment-debtor 
nor of the decree-holder were determined 
by the Execution Court. No appeal, there- 
fore, lies. 

The learned Vakil for the appellant has 
asked us to treat this appeal as an appli- 
cation in revision and interfere with the 
order. 

Two objections have been raised. The 
first is that the Court below should not 
have entertained an application from a 
person who was no party to the execution 
proceedings, and the second is that it was 
entertained at such a late stage as to pre- 
judice the judgment-debtor. The appli- 
cation of the contesting respondent was 
made by way of an intimation to the Court 
and the Court was under O XXI, r 66 
bound to show all incumbrances which 
prima faice existed on the property which 
was ordered to be sold. It is, therefore, 
impossible to hold that the Court liad no 
jurisdiction to take note of an alleged 
claim. If the notification merely informed 
the auction-purchasers that there was a 
claim being put forward on behalf of Mu- 
<hammad Hafiz on the basis of this old 
mortgage, which claim, however, was not 
admitted by the decree- holder or the judg- 
ment-debtor then there was no harm m 
the notification. On the other hand if the 
notification amounted to any mis-statement 
or mis representation, that may be a good 
ground for setting aside the sale, under 
O. XXI, r. 90, as it would then amount 
to an irregularity. 

Similarly the fact that this amendment 
was made only a few days before the sale 
may be a ground for setting aside the sale 
if the judgment-debtor succeeds in estab- 
lishing that substantial injury has been 
caused in consequence of the lateness of 
the order. That too is a matter which 
can be disposed of in the proceedings 
under O. XXI, r. 90. 

It is to be noted that pending this ap- 
peal the sale has actually taken place and 
any directions now made with regard to 
nwlufig 'ths notification clear would be al- 


together useless and futile. I am, there* 
fore, of opinion that it is impossible to 
interfere in revision at this stage. 

I would, therefore, dismiss this appeal. 

Mukerjl* J.— I entirely agree that no 
appeal lies and that in the circumstances 
of this case I am not prepared to entertain 
the appeal as a revision from the order of 
the learned Subordinate Judge dated the 
6th of July 1925. 

Briefly, the matter stands thus. Kishun 
Narain held a mortgage- decree against 
Zakaria and others. In execution of the 
decree a sale notification was issued fixing 
the 9th of July 1925 for sale • On the 
25th of May 1925, certain persons Muham- 
mad Hafiz and others, came in with a pe- 
tition that certain terms contained in a 
prior mortgage held by them should be 
notified. The decree-holder and the judg- 
ment-debtor both objected but the learned 
Judge allowed the application subject to 
a certain modification It appears that 
Muhammad Hafiz and others held a prior 
mortgage dated the 14th of September 1910 
over some at least of the properties which 
were going to be sold at the instance of 
Kishun Narain. They had obtained a de- 
cree for interest which had accrued under 
the mortgage. Subsequently they brought 
a suit for the recovery of the principal 
amount and the interest which subse- 
quently accrued This second suit of theirs 
failed in this Court and also in the Privy 
Council on the ground that O. II, r. 2 of 
the C. P. C. barred the suit. Certain ob- 
servations had been made by one of the 
learned Judges who heard the appeal in 
this Court indicating that Muhammad 
Hafiz and others might still have some 
remedy. The Privy Council expressed no 
opinion. Muhammad Hafiz and others, 
however, still entertain a hope to recover 
something on foot of the mortgage and 
they accordingly made their prayer. The 
learned Subordinate Judge, after hearing 
the parties, made the order as already 

indicated . , , , 

Now the question is whether an appeal 
is entertainable. As pointed out by my 
learned brother, it is not every question 
that arises between a decree-holder and a 
judgment-debtor that is appealable. In 
order that it may be appealable, it must 
be a decree and must come in s. 2 of 
the 0 P. C. Be that, however, as it may 
in this particular case, the decree-holder 
and the judgment-debtor were atone iq 
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attempting to defeat the claim of Muham- 
mad Hafiz and others. It is clear, there- 
fore that, by no stretch of imagination, can 
the case be brought within the purview of 
8. 2 and s. 47 of the C. P. 0. No appeal, 
therefore, lies. 

Coming to the question of revision I fail 
to see what irregularity has the Judge com- 
mitted. The Judge was bound, in the inter- 
est of intending purchasers, to give them 
as much information as possible about the 
property which he was going to sell. If 
Muhammad Hafiz and others had a bona 
fide claim, it did not matter whether it 
was going to succeed or going to fail. 
-The Judge could not enter into that intri- 
cate question. He was, in my opinion, 
bound to tell the intending purchasers, that 
there was such a claim and that they might 
beware of it. The order, therefore, was 
perfectly correct and it is not open to ques- 
tion by way of revision. 

It has been urged upon us that the order 
was passed very late and that it was likely 
do frighten the intending purchasers. As 
may be guessed, the sale proclamation was 
issued long before the 6th of July, lor the 
9th of July had already been fixed for sale. 
If it be a fact that owing to the late noti- 
fication of the claim, any intending pur- 
chaser has been frightened, not knowing 
clearly what was the matter, it would be a 
matter for the Subordinate Judge to en- 
quire in a proceeding, if any, has been 
taken, under O. XXI, r. 90 of the C. P. 
C. That has nothing to ^do with the case 
before us, at present. 

I agree, therefore, that the appeal should 
be dismissed and theie is no good ground 
for treating the appeal as a petition of re- 
vision. 

By the Court.-— The appeal is dismiss- 
ed with costs. We allow Ks. 50 as Coun- 
sel’s fees for the respondents Muhammad 
Hafiz and others. 

z. K. Appeal dismissed. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

First Civil Appeal No. 10 of 1924. 

November 24, 1925.^ 

Present: • Mr Findlay, Officiating J. C., 
and Mr. Prideaux, A J. C. 
SHANKAR AND ANOTHER— Defendants— 
Appellants 
versus 

PANDURANG and others— Plaintiffs— 
Respondeni s 

Hindu Law— Widow, alienation by— Suit to 
challenge alienation brought after lapse of many year^t 
effect of — Necessity — Ilona iidG enquiry 

In a suit by the leversioneis of a deceased Hindu 
to challenge an alienation made by the widow of the 
deceased, brought after the lapse of many years from 
the date of the alienation, it is incumbent on the 
Couit, in weighing the evidence on either side, to 
lemombei the difficulty under which the respective 
parties laboui , particularly as legards the ascertain- 
ment and production of evidence on the matters dealt 
with in the case, fp 64S, col 2 ] . 

If an alienee fioin a Hindu wudow before embarking 
on the tiansaction has made reasonable and bona fide 
enquiry and has satisfied himself to the best of his 
knowledge and belief that legal necessity exists, thp 
real existence of such legal necessity in point of laqt 
IS not a condition precedent to his success in a suit 
brought by the reversioners of the widow s deceased 
husband to challenge the alienation [p 649, ^ J , 

Appeal against the decision of the Addi- 
tional District Judge, Nagpur, dated the i 0th 
October 1923, in Civil Appeal No. 20 of 1923. 
Sir Dr. IL S Gout and Mr. Bohde, for the 

Appellants . t 

Messrs. M. Gupta and T^. D. Kale^ for the 

Respondents , . 

JUDGMENT.— The twelve plaintilTB- 
respondents filed the present suit in the 
Court of the Additional District Judge, 
Nagpur, under the following circumstances. 
They claimed to be the nearest reversioners 
of one Sakhnram Kolte who died in 18/3. 
Sakharam left no issue, his widow Radhabai 
alone surviving him. She inherited from 
her husband a 16 annas share in Mavzas 
Deoli and Khapri (Nagpur). On 30th March 
'lt<92, she sold S-annas share in each of 
these villages to the defendant-appellant 
No. Fs elder brother. ^ A fortnight later, 
she mortgagedthe remaining 8-annas share 
in both the villages for Rs. 700 to the same 
vendee, and eventually sold him the latter 
shares also on 30th September 1895 for 
Rs. 1,435. Under a private arrangement 1- 
anna share of the second 8 annas share 
was taken back by Radhabai nearly a year 
after the sale of 1895. The plaintiffs thus 
sued for possession of 15-annas share in. 
two villages named, both novr having been 
amalgamated into a single village^ named 
Mauza Deoli Peth. 
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The plaintiffs* allegations were that the 
above mentioned sale and transaction were 
executed without legal necessity and were 
not binding on them as nearest rever- 
sioners. At a partition between defendant 
No. 1 and his elder brother, the property 
fell to the formers share; hence the de- 
fendant No. 1 and his minor son were sued 
as being in joint possession of the property. 
Apart from preliminary objections about 
the value of the Court-fee payable and the 
like, the defendants* position was that the 
plaintiffs were not the nearest reversioners. 
They further pleaded that both the sale and 
mortgage of 1892 and the sale of 1895 were 
for legal necessity, and further that the 
sale and mortgage transactions of 1892 
were consented to by one Gopal Govind 
Koltewho represented himself then as being 
the nearest reversioner. Other incidental 
pleadings were raised on behalf of the 
defendants, and these will be referred to 
later as far as may be necessary. 

On the issues which arise on these plead- 
ings the Additional District Judge came to 
the following findings: — 

(a) that the plaintiffs were the nearest 
reversioners of Sakharam ; 

(b) that neither the sale or mortgage of 
1892 were for legal necessity , 

(c) that Gopal Goviud Kolte had con- 
sented to the two transactions of 1892, but 
he was not then the nearest reversioner 
and his consent is not binding on the pre- 
sent plaintiffs-respondents ; 

{d) that the sale of 1895 was not for legal 
necessity ; 

(e) that the plaint was properly stamped; 

(/) that tne plaintiffs can only claim an 
account of the profits for the period follow- 
ing the date of the suit being filed ; 

(g) that the defendants have not been 
proved to have made any improvements in 
the property. 

A decree was accordingly passed in 
favour of the plaintiffs subject to their pay- 
ing Rs. 160-1-4 to the defendants in respect 
of the alleged losses incurred by defendant 
, No. 1*8 brother during three years he had 
managed the villages on Radhabai's behalf. 

The defendants have now appealed to 
this Court. On the appeal coming on for 
hearing, ground No. 7 which was to the 
effect that the consent of Gopal Govind to 
the sale and mortgage of 1892 was effectual 
wis not pressed. Similarly also as regards 
the 9fch ground, in which it was urged that, 
evQU if the two sales and mortgage attack- 
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ed in this suit were held not to be binding 
on the plaintiffs, they were entitled to a 
refund of the amount of the consideration 
paid by them in the transactions mention- 
ed. There thus in effect remain four points 
for consideration in this appeal. The four 
positions taken upon on the appellants’ 
part may be summarised as follows: — 

(1) that the plaintiffs have failed to prove 
that they are the nearest reversioners of 
Sakharam ; 

(2) that for some 30 years the plaintiffs 
have lain low and taken no action in the 
present matter; although this may not 
amount to technical acquiescence on their 
part, a le^s rigid standard of proof should 
be demanded of the defendants in view of 
the time which elapsed, and the difficulty 
of now procuring apposite evidence in sup- 
port of their defence ; 

(3) that even if legal necessity has not 
been categorically proved, there has been 
ample proof that the defendants* predeces- 
sors in-title, before embarking on the trans- 
actions now sought to be attacked, made 
reasonable bona fide enquiry and that this 
was in the circumstances sufficient , 

(4) that there was legal necessity for the 
transactions in question. 

We will deal first with the allegations 
that the plaintiffs have failed to establish 
that they are Sakharam’s nearest rever- 
sioners It has been urged on behalf of 
the appellants that, as the plaintiffs claim 
as collateral heirs, it was incumbent on 
them to show who the common ancestor was, 
c/., Kedarnaiith Doss v. Protab Chunder 
Doss (l). In the present case Keshao is 
alleged to be the common ancestor, and it 
has been urged that the plaintiffs have 
failed to prove their relationship to him. 
The relevant evidence in this connection 
is that of the first four witnesses for the 
plaintiffs, while the connected genealogical 
table is given in para. 2 of the plaint. 
As regards P. W. No. 1 Sitaram, our atten- 
tion has been drawn to the fact that he 
described Sakharam as the son of Keshao, 
whereas he was really his grandson, Jagan- 
nath his father having intervened. That 
the witness erred in this respect is per- 
fectlv clear and he very naturally mido the 
c^usequent mistake that Oiiimnaji and 
Sikharam were real brothers, whereas the 
real fact was that Ohimnaji and Jagannath 
were real brothers. The witness appar- 
el) 6 0. 626, 8 0. U K. 238; 3 lad. Dec. (n. s.) 407. ' 
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ently erred also in showing Damodar as 
the descendant of Ramchand. On the 
whole we are of opinion that s ?ps of the 
kind mentioned made by a man oi.BO years, 
who is talking to events and circuustances 
which for the most part he must have 
learnt from his father or others when 
he was a very young man, cannot be 
too seriously regarded when made in ' an 
exhaustive examination such as this witness 
underwent. The main point urged against 
P. W, No. 2 Yado is that, being a plaintiff, 
his evidence should be regarded as inter- 
ested. For our own part, we consider that 
his explanation of how he knew that 
Chimnaji and Jagannath were brothers, viz., 
from the fact that his father used to offer 
pindas and oblations to them, makes his 
evidence particularly cogent. We cannot 
regard his explanation of how he prepared 
the genealogical tree partly from informa- 
tion which came to him from Bapurao and 
partly from his own knowledge as unsatis- 
factory. It is particularly significant that 
in cross-examination he definitely averred 
that his father Balaji used to take the names 
of his father, grandfather and great-grand- 
father, while offering pmdas. As regards 
P. W. No. 3, Bapurao, he says he had pre- 
pared a genealogical table in about 1903 
or 1904, as it was required for the purposes 
of a suit he was engaged in, and he gives a 
plausible and satisfactory explanation 
that he had been able to find a helpful 
genealogical tree bearing on the matter in 
question in a revenue case relating to Mauza 
Takarghat. We look on the evidence of 
this witness as particularly valuable and 
we see no reason why he should be dis- 
believed, The 4th witness on the point is 
Balkrishna (P W. No 4} who is the priest 
of the Kolte family. The father of the 
witness also before him occupied a similar 
position. It is suggested that, because the 
witness says that in Hindu marriages only 
the names of three immediate ancestors of 
each party to the marriage are recited, his 
personal knowledge cannot carry the genea- 
Ibgical tree back to Kesha. But if his evi- 
dence be read as a whole, it is clear that he 
htis had an intimate knowledge of the 
greater number of persons in the family 
tree for many years back. When the evi- 
dence of these four witnesses is read as a 
\^hole, it seems to us that the lower Court, 
for the reasons given by it, was amply 
justified in holding that the plaintiffs have 
established that they are the nearest rever- 
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sioners of Sakharam. It is notable that 
the appellants have not only not given any 
rebutting evidence, but they have not 
offered even any definite allegation as to 
any other particular person being the 
nearest reversioner rather than the plaintiffs. 
So far as this ground of appeal is concern- 
ed, therefore, we see no reason for inter- 
ference. 

We now pass to the next point which has 
been urged on behalf of the appellants, viz., 
that although there may be no question of 
technical acquiescence in the present suit, 
the fact that the plaintiffs have delayed so 
long in filing it should have considerable 
weight attached to it in weighing the evi- 
dence on record because of the great 
difficulties the defendants now labour under 
in proving legal necessity and the like. 
Their Lordships of the Privy Council in 
Hunoomanpersaud Panday v. Babooee 
Munraj Koonwerte (2) alluded to a similar 
matter. It seems to us, however, that this 
consideration cuts both ways. Just as it 
may be comparatively difficult for the de- 
fendants now to procure convincing and 
specific evidence on a question like that of 
legal necessity or enquiry, so also the 
plaintiffs labour under a similar difficulty. 
We are quite willing, however, to admit 
that, in a case like the present, in weighing 
the evidence on either side, it is incumbent 
on us to remember the difficulty under 
which the respective parties labour par- 
ticularly as regards ascertainment and pro- 
duction of evidence on the matters dealt 
with in the case. Beyond this, we do not 
find it possible to go. There is admittedly 
no question of estoppel in the present case 
nor even of technical acquiescence. The 
plaintiffs were in the line of reversioners, 
but had only a spes successionis. Musam- 
mat Radhabai died on 2 1st October 1920 
and the present suit was filed within some 
15 months of that date. It was clearly not 
incumbent on them to file the suit during 
Mtisammat Radhabai’s lifetime and, from 
their point of view, there might have been 
great difficulties and disadvantages in 
doing so. 

We pass, therefore, to the next position 
taken up on appeal, that it would be 
sufficient for the defendants to sh^w that 
they have made reasonable enquiries as to 
the existence df the legal necessity, and 
that if this were established that they were 

i{2) 6 M. L A m, 18 W R 81w: Sevestre 253n; 2 Suth. 
P, 0. J. 29 , 1 P. Q. J. 552; 19 E. R. 147 (P. 0.); 
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entitled to be absolved, even if, it should 
afterwards be ascertained that the result of 
the reasonable and bona fide enquiry was a 
mistaken one. We accept the principle that 
if a creditor, before embarking on transac- 
tions such as we are concerned with here, 
has made reasonable and bona fide enquiry 
and has satisfied himself to the best of his 
knowledge and belief that legal necessity 
exists, the real existence of such legal 
necessity in point of fact is not a condition 
precedent to the success of the defendants. 
That principle is clearly laid down in s, 38 
of the Transfer of Property Act and the 
illustration thereto. 

We proceed, therefore, to discuss whe- 
ther there has been proof of such reasonable 
bona fide and thorough enquiry as the cir- 
cumstances of this case would have de- 
manded of D W. No 7 Sir Gangadar Rao 
Chitnavis We may say at once that the 
high position and attainments of this gentle- 
man as revealed in his evidence would 
not make us regard the evidence as any- 
thing but unimpeachable It is happily, 
however, not necessary for us to have to 
offer any criticism of his evidence in this 
connection Not unnaturally a gentleman 
like D. W No 7 cannot remember all the 
details connected with the transactions. 
He says when he was approached by 
Radhabai and others, he had enquiries made 
by some of three persons, I'lz ^ Annaji 
-Chitnavis, Vasudeopant both his seivants 
and one Narayanrao Vele, a head clerk of 
'Deosthan estate which was in his charge, 
'According to the witness the enquiry was 
to be on three points, the condition of 
the villages, their price and the necessity 
of selling the property As regards the 
last point it was reported to the witness 
that the sale had to take place to satisfy a 
debt due to Hajarin. As regards the latter 
purchase the witness says that Radhabai 
had herself told him that she was indebted 
to Kukday and others and had also incur- 
red losses in managing the villages. In 
cross-examination, however, the witness 
candidly admitted that he could give little 
or no details of the result of the enquiries 
made. He could not say whether any 
written report was submitted or not, and he 
seems to have no correct recollection of the 
amount of debt in which Radhabai was in- 
volved. The evidence of D. W. No. 8 
(Harba) the kamdarot the last witness does 
ndt seem to us to carry the question of 
®a^uiry much further. According to him 
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Anna Sahib had made notes of the enquiries, 
but none such were produced. Indeed the 
evidence of this witness strongly suggests 
that at that time he was a mere underling 
and cannot have taken a leading part in 
the enquiry Taking the evidence of these 
witnesses as a whole, there is an irresisti- 
ble conclusion we are led to, viz , that only 
a cursory and superficial enquiry was made 
both as to Radhabai’s debt and the neces- 
sity for alienation and also as to who the 
nearest reversioners were. The enquiring 
parties seem to have stumbled early upon 
Gopal Qovind Kolte, and to have assumed 
that he was the nearest reversioner, w^here- 
as we feel convinced that a more thorough 
and searching enquiry would have shown 
that there were others still nearer. We 
may point also an all important point in the 
evidence of D. W. No. 7 Sir Qangadhar 
Rao Chitnavis He seems to have been 
under the impression that the debt due to 
Hajarin dated from her (Radhabai’sl 
husband s time That was not so. The 
mortgage-deed (Ex. 1 D-3) shoNvs that 
the debt was *a fresh one and D. 
W. No. 1 (Bajirao) so far confirms this 
view. This only goes to show the 
superficiality of the enquiries made both 
on the question of legal necessity and 
as to who the nearest reversioners were. 
Our own belief is that the central point of 
the enquiry was as to the value of the villages 
and the likelihood of the transactions being 
a profitable one or not from the point of 
view of the future creditor, and we are 
convinced that the lower Court’s finding 
in this connection is a correct one. We do 
not think there is any proof whatever of 
such reasonable and bona fide enquiry as 
would discharge the burden of proof which 
rested on the defendants in this connection. 

We now pass to the next point for deci- 
sion in this appeal, viz., as to whether there 
was actual legal necessity for the transac- 
tions in suit or not. It has been urged in 
this connection on behalf of the appellants 
that there are indications on record ^hat 
Sakharam was not too well off himself. 
We have been referred to the fact that D. 
W. No 2 Madho says that Sakharam work- 
ed as Dewanji of Rajaram thekadar of 
Wardgaon Again D. W. No. 4 Balaji says 
that Sakharam, while he was on Rajaram's 
properties, acquired village Deori and had 
asked this wirness to lend him Rs. 50U or 
Rs. 600 for the said purchase. We think 
pieces of evidence like this are not neces- 
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earily indicative of a theory that Sakharam 
was badly off. On the contrary, his taking 
up work as Dewanji and his acquiring 
Mouza Deori would be equally consistent 
with the theory that he was a pushing 
business-man anxious to make money in as 
many ways as he could. It has been suggest- 
ed that the villages in suit were petty 
ones and were a losing concern ; that they 
have proved a losing concern since Sakha- 
ram's death is sufficiently obvious. But we 
are far from being convinced that this was 
the case in Sakharam’s lifetime. It has 
been suggested that Ex. P«5 the Jamahandi 
for Mouza Khapri for 1893 only shows some 
21 acres of and khudkaslit, but if Ex. P-7 
be examined, it would be seen that the actual 
area of sir and khudkasht was very much 
more. A glance at the totals given in Ex. 1- 
D-1, the sale-deed, of 30th March 1892 
leads to the same conclusion. There are 
other indications that Miisammat Radhabai, 
aher her husband s death, was comfortably 
off at first for sometime. The evidence of 
P. W. No. 6 Lahanu suggests that he used 
to lend money and had acquired two fields 
in another village (Takalghat). P. W. No. 7 
Sitaram’s evidence is to the same effect, viz,, 
that Sakharam had a grain pit and was ap- 
parently fairly well-to-do. Even, therefore, 
if the property in suit were not very large 
or a profitable one, the indications all are 
that during Sakharam’s lifetime, things 
went well and probably continued to go 
well for some little time after his death. In 
this connection, it is pertinent to observe 
that, even if the property did not yield a 
large income, Musammat Radhabai had 
only herself to maintain. She seems there- 
after to have brought in both her brothers 
to manage the property — a somewhat extra- 
vagant measure— it would appear in view of 
its comparative smallness. It is not paitof 
our business to trace out the precise reason 
why Radhabai went down into the morass 
of financial difficulties. But apart from 
the very common circumstances that a pro- 
perty like the present deteriorates when, 
under the circumstance prevailing in this 
country it is managed by a woman, we 
opine to the view that one specific cause 
for embarrassment was that she incurred a 
lot of expense in connection with the marri- 
age of her brother. This was needless, and 
was utterly an unjustifiable expense. The 
sale deei (Ex. 1-D-l) of 1892 contains no 
recital whatever as to for what the con- 
sideration of Rs, 1,200 was recj^uired for. 


[92 I. 0. 1926] 

We have already said that there is no 
])roof that Sakharam left any debt at his 
oeath in 1873. It is in 1888 for the first time 
that we find Musammat Radhabai executing 
the possessory mortgage-deed in favour of 
Musammat Krishnabai for Rs 900 cash 
borrowed. There is not a bit of evidence to 
show that this amount was borrowed for 
legal necessity, and we may remark here 
incidentally that we would have expected 
Sir Gangadhar Rao Chitnavis or his agents 
to have carefully examined this transaction 
and the necessity therefor. On the con- 
trary they do not seem even to have de- 
manded a sight of the mortgage-deed of 
1888. So far as the mortgage-deed of 1888 
is concerned, there is a total absence of 
evidence as to the purpose for which the 
money was borrowed, or to which it wa^ 
applied. The evidence of D, W. No 2 
Madho far from proving legal necessity 
in this connection, rather goes to show 
that Sakharam died well off. For 15 years 
after Sakharam’s death there is no evidence 
that the widow was involved in financial 
difficulties, but the indications all are that 
owing to unwise or unscrupulous manage- 
ment as well as to extravagance she gradu- 
ally went down the hill, and the J888 mort- 
gage-deed marks the first prominent mile 
stone in this connection. We find ourselves 
in complete agreement with the finding of 
the Additional District Judge that no legal 
necessity for the sale deed of 1892 has been 
made out. 

There is another aspect of this matter 
which demands consideration. As soon as 
the sale-deed of 1892 had been executed, the 
vendee paid up the Rs. 1,450 due on Krish- 
nabai’s mortgage-deed of 1888 Even had 
this debt been regarded as falling within 
the category of legal necessity, is it 
possible for one moment to regard the 
method of satisfying the debt as a prudent 
one on the part of a widow like Radhabai ? 
If she had sold a 10 annas share out and 
out, it would have been possible to satisfy 
the debt wholly. Instead of this what was 
done was that on 30th March 1892 a 8 annas 
share was sold out and out. Only a fortnight 
later, the remainder of the property was mort- 
gaged, and three years later as a result of 
this mortgage Radhabai lost everything 
except the 1-anna share already referred 
to which was returned to her. Mja.i while 
it is significant to observe that the defend- 
ants’ predecessors-in-title for 3 years after 
1893 managed the property. la those cir^f 
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cumstances, we find it difficult to imagine 
that the sale of 30th March 1892 and the 
mortgage of 13th April 1892 only afornight 
later were isolated transactions We do 
not regard this case as one of a prudent and 
careful woman who mortgaged only a half 
first and was driven by force of circum- 
stances to encumber the balance a few days 
later and eventually to sell the balance 

The sale-deed of 1895 was made up of the 
following items 

Rupees 1,055 7 9 due on the 1892 mort- 
gage; 

„ 180 0 0 cash of Vishnu Daji , 

„ 160 1 4 lost in managing the 

villages duiing three 
years; and 

M 40 0 0 expenses of the stamp 

and registration, etc. 

The great part of it went to the old mort- 
gage and, as we have already seen, legal 
necessity has not been established with 
reference thereof. No copy of the decree 
of \ ishnu Daji has been filed, and it is 
impossible to say what its nature was. 
From this point of view, therefore, we are un- 
able to distuib the findings arrived at by the 
lower Court on the questinof legal necessity. 
The weight of the evidence and all the prob- 
abilities of the case go to show that Miisam- 
mat Radhabai sometime after her husband’s 
death either mismanaged the estate or 
allowed it to be mismanaged by others and 
probably also fell into extravagant ways and 
incurred expenditure which was in the 
circumstances not permissible. It is equally 
clear that the defendants’ predecessors- in- 
title made no proper enquiry into the ex- 
istence of legal necessity for the transac- 
tions entered into with Musammat Radha- 
bai The plaintiffs are, in our opinion, 
entitled to succeed in the suit and the lower 
Court’s judgment is confirmed in this con- 
nection ^ The appeal accordingly fails and 
13 dismissed with coats. Appellants must 
bear respondents’ costs. 

A cross-objection has been filed by the 
respondents to the effect that they should 
not have been ordered to pay, as a condi- 
tion precedent to their acquiring possession 
of the subject in suit, Rs 160 1-4 said to 
have been lost during Sir Gangadhar Rao 
Ohitnavis’s management of the village from 
1892 to 1895. We are not satisfied that 
there has been any sufficient proof with 
regard to this item. Apparently fora good 
many years aftfer Sakharatn’s death, the 


widow and her brothers between them man- 
aged to carry on the management of the 
villages with comparative success. From 
the account entries we have no sufficient 
details regarding this alleged item of loss 
and it must be remembered that the village 
was managed, as it was, apparently as a 
result of a private understanding. The 
mortgage of 1892 was not a possessory one. 
In those circumstances we do not think 
the defendants are entitled to a refund of 
Rs. 160-1-4 m question and the following 
phrase will be deleted from the judgment 
of the lower Court — 

“ The possession of 7-annas share in Monza 
Deoli 18 subject to payment by the plaint- 
iffs ito the defendants of Rs. 160-1-4 with 
interest thereon at Rs. 12 per cent, per 
annum from the date of suit till jiay- 
ment " 

The cross- objection filed by the respond- 
ents will succeed m appeal, and the appel- 
lants will also bear the costa of the re- 
spondents’ cross-objection 

z K Appeal dismissed. 


LAHORE HIGH COURT* 

First Civil Appeal No 95 of 1921. 

November 25, 1925. 

Present:— Ml Justice Martmeau 
and Mr. Justice Fforde 
Lala LAL CHAND and others — 
Defendants — Appellants 
versus 

HANS KUMAR and others—Plaintiff^ 
and Defendants— Respondent* 

Prc’emption—Custom - Instances in neighbouring 
mohallas, value o/--Mohalla Serai Mangal Sam, 
Jhelum City 

Instances of the exercise of the right of pre-emptioa 
m neighbouring mohallas are not sufficient to prove 
that the custom of pie-emption exists m the locality 
m which the property in suit is situate [p fi52, col 2] 

The custom of pie-emption does not exist generally 
throughout the town of Jhelum, nor does it exist in 
the block known as Mohalla Serai Mangal Sam which 
IS a pait of the old Ohakla Mohalla [p 653, col 1 J 

First appeal from the decree of the Senior 
Sub-Judge, Jhelum, dated the 25th OctoW 
1920. 

Ur Nand Lai, and Messrs. A. R Kapur 
and [Itmi J. Rustomji, for the Appellants. 

Mr Mukand Lai Pun and Lala Amar 
Nath Chona, for the Respondents. 

JUDGMENT.— The plaintiffs in this 
case sued for possession, by right of pre- 
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emption, of a bouse in the town of Jhelum 
which was sold in 1919 by defendant No. 1 
and the husband of defendant No. 2 to 
defendant No. 3 and the predecessor-in-title 
of defendants Nos. 4 to 7. They claim pre- 
emption by virtue of their ownership of 
a serai called Serai Mangal Sainj which is 
contiguous to the house sold and allege 
that the custom of pre-emption prevails 
throughout the town. The defendants con- 
tend that there is a sub-division of the town 
called Mohalla Serai Mangal Sain in which 
the house in suit is situate and they deny that 
the custom of pre-emption exists therein or 
in any part of the town. The Subordinate 
Judge has found that the town is not sub- 
divided and that the custom of pre-emption 
exists generally in the town, including the 
locality in which the house is situate and 
he has accordingly given the plaintiffs a 
decree. The vendees have appealed and 
there are cross-objections by the plaintiffs 
in regard to the amount of the Pleader’s fee 
awarded to them. 

There is no force in an argument which has 
been put forward as to the plaint not hav-' 
ing been properly presented. The import- 
ant ouestion is whether the custom of pre- 
emption has been proved to exist in the 
locality in which the house is situate. 

We cannot accept the statements of some 
of the plaintiffs’ witnesses as to the house in 
suit, being in the Bagh Mohalla. This 
house, the plaintiffs’ serai, and a few other 
houses and shops form a block which is 
bounded on all sides by roads. There is a 
road between this block and the Bagh 
Mohalla on the north, and we think that the 
learned Subordinate Judge is right in re- 
garding the serai block as a portion sepa- 
rate from the Bagh Mohalla. The evidence 
of the special Kanungo shows that it is a 
part, not of the Bagh Mohalla, but of an area 
which was known in 1860 as the Chakla Mo- 
haUa. That areais no longer known as a sepa- 
rate mohalln, but now comprises, in addition 
to Serai Mangal Sain, several bazars with dis- 
tinctive names, and according to the defend- 
adts’ witnesses the serai block alone is 
mow called the Ohakla Mohalla. The serai 
block appears to be too small an area to 
constitute asub-divisionof the town, although 
it is not really material for the decision of 
the case whether it is a sub-division or 
not. Jhelum is, as the learned Subordi- 
nate Judge has observed, a town of 
recent growth There has not been a 
fiagla iiwtahce Qf exercise of the right 


of pre-etaption in the particular block in 
vihich the house is situate, nor is there 
even an,y evidence to show that the custom 
existed in any part of the old Chakla 
Mohalla in which this block was included. 
The plaintiffs must, therefore, in order to 
succeed, prove that the custom prevails 
generally throughout the town, for instpces 
which have been adduced of the exeicise of 
the right of pre-emption in the neighbour- 
ing Bagh Mohalla and Naya Bazar are not 
sufficient to prove that the custom exist in 
the locality in which the house in suit is 
situate We proceed then to examine the 
judicial decisions relied upon as proof of 
the generality of the custom. These are 
mentioned as Nos. 20, 24, 25, 27, 28, 30, 
31 and 33 in the lower Court’s judgment 
No. 20. The Munsif who decided this case 
said in his judgment (page 46, line 3 of 
the paper-hook) that the custom of pre- 
emption generally obtained in Jhelum City, 
but the point was not in issue, as the exist- 
ence of the custom in the locality in which 
the house in suit was situate was not denied, 
and the dispute was whether the plaintiffs’ 
right was superior to that of the vendee. 
The Munsif 8 expression of opinion that the 
custom prevailed generally in the city does 
not appear to have been based on any 
evidence and was superfluous. 

No. 24. — In this case, although reference 
was made to certain judgments which the 
Munsif said (pages 62 and 63 of the paper- 
book) disclosed that the custom of pre- 
emption prevailed generally in Jhelum 
City, the finding was merely that the cus- 
tom was proved to exist iu the mohalla 
(Mohalla Ramzan Bakhsb) in which the 
house in suit was situate, and this was 
really the point in issue, and not , whether 
the custom prevailed throughout the town. 

No. 25.— Here also the issue was whether 
the custom prevailed in the Mohalla^ Mad- 
rassawala in which the house was situate, 
and the finding (page 59) was that it pre- 
vailed“in” the town andiu the Madrassawala 
Mohalla. There was no finding that the 
custom prevailed ‘ throughout” the town, 
and that point did not *rise. The evidence 
given also appears to have been of instances 
in only three mokallas in the town. 

No. 27. — This is similar to No. 26. The 
issue was merely whether the custom 
existed in the Naya Bazar, and the finding 
(page 71) was that the custom existed in 
‘Jhelum City and, therefore, could be pre- 
sumed to exist in the Naya Bazar, 
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No. 28. — This case related to a house 
which was in either Ramzan Mohalla or 
the Madrassa Mohalla The First (Jourt had 
decided that no custom of pre-emption 
existed in the sub-division in which the 
house was situate. In the appeal Mr. 
Prenter held (page 85) that there were no 
recognised sub-divisions in Jhelum City at 
all, and said that he was inclined to think 
that the rulings of the Courts during the 
last 50 or 60 years made it almost impossible 
for the custom now to be denied in any 
quarter of the city. We cannot attach 
weight to that observation, as Mr. Prenter 
did not refer specifically to any particular 
rulings, and the question whether the cus- 
tom of pre-emption existed in all parts of 
the city did not arise for decision. 

No. 30. — It was decided in this case that 
the custom of pre-emption existed in the 
Naya Mohalla which was an extension of 
the city of Jhelum on the north. The Sub- 
ordinate Judge said in his judgment (page 
90) that the existence of the custom in the 
city of Jhelum was an uncontested fact, 
but this cannot be taken to mean that the 
existence of the custom in all parts of the 
city was admitted. 

No. 3l. — In this case, as in Nos. 25 and 
26, the Court found (page 80) that the 
right of pre-emption existed “in’' Jhelum, 
but not that it existed in every part of the 
town, and the instances of which evidence 
was given all related to Mohalla Mallahan, 
in which the house in suit was situate. 

No. 33.— The judgment of the first Court 
in this case is printed at page 66 of the 
paper-book and that of the Appellate Court 
on page 73. Here again there was no 
finding that the custom existed throughout 
the town and the question in dispute was 
Only whether it prevailed in the Toya 
Mohalla, 

There are, on the other hand, certain 
decisions against the existence of the cus- 
tom. In one (page 99) it was found by the 
Additional Divisional Judge that there was 
no proof of the existence of the custom in 
Jhelum City, and in another (page 96) 
the Divisional Judge found that the custom 
was not proved to exist in the Naya Bazar, 

Our conclusion is that the plaintiffs have 
failed to prove that the custom of pre- 
emption exists either throughout the town 
of Jhelum or in the particular locality in 
which the house in suit is situate. We 
ficcordingly accept the appeal, reverse the 


decree of the lower Court and dismiss the 
suit with costs throughout. 

The cross-objections are dismissed, 
z. K. Appeal accepted. 


MADRAS HIGH COURT. 

Appeal Suit No. 90 of 1922. 

February 27, 1925. 

Present — Justice Sir Charles Gordon 

Spencer, Kt , and Mr Justice Odgers. 

B. 8. MAHADEVA IYER and others 
—Defendants Nos. 10, 6 and 7 — 
Appellants 
re rsxis 

RAMAKRISHNA RJ3DDIAR and others 

— Plaiktiffs Nos. 1 TO 4 — Defendants 

—Respondents. 

Contract Act (IX of 187:^), ss 263, 26U— Limitation 
Act (IX of 1008), s 20 —Partnership, dissolution of 
— Authority of one paitner to pay debts — Ngtice of 
dissolution to strangers, want of, effect of 

So long as a partnership continues, it is a part of 
the ordinary course of partnership business to pay 
partnership debts, and, therefore, it would ordinarily 
be sufficient to prove that a debt paid was a partner- 
ship debt and that the person who paid the interest 
on it or part of the principal was a partner, m order 
to give an extended period of limitation under s 20 
of the Limitation Act [p 655, ool. 1,J 

But even after a partnership has become dissolved, 
80 far as strangers are concerned a partnership dis- 
solved is a partnership in being, unless and until 
they receive notice of dissolution, and, in the case of 
old customers with the partnership, express notice of 
the same is necessary and in the absence of it an 
acknowledgment by one paitner is binding on the 
other X)artnei s [ibid ] 

Chundtechurn Dutt v. Eduljee Cowasjee Bijnee, 8 C. 
678, 11 C L. K 225, 4 Ind Dec (ns) 437, relied on. 

Appeal against the decree of the Court of 
the Subordinate Judge, Ramnad at Madura, 
in O. S. No. 38 of 1920. 

Messrs. A. Krishnaawami Iyer and K. 
Krishnaswami Iyengar, for the Appellants! 

The Advocate- General and Mr. A. N. 
Krishna Iyengar, for the Respondents. 

JUDGMENT. 

Odgers, J.— In this case the plaintiffs 
are the sons of one 8. V. Manavala Reddiar 
who died about 1915 and they sue the de- 
fendants who are, as to defendants Nos. 2 
to 4, the undivided sons of defendant No. 1 
and as to defendants Nos. 6 and 7, the 
undivided sons of defendant No. 5 Defend- 
ant No. 1 and defendant No. 5 carried on 
business in partnership in cotton and money- 
lending under the style of “ P. K. N.” Firm. 
Defendant No. 1 borrowed from Manavala 
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Redd3^ Rs. 10,000 from his family funds, 
in hia (defendant No. I’s) capacity as 
managing partner on 2()th August 1914. 
The suit is brought on the promissory note 
executed thereupon (Ex. A).j Defendant 
No 1 is also alleged to have made and 
endorsed a payment of Rs. 1,000 for interest 
on lUth August 1917 thus saving limita- 
tion. The defence is that the partnership 
between defendant No. 1 and defendant 
No. 5 had Pleased to the knowledge of 
plaintiffs long before 16th August 1917 and 
had been dissolved by a decree in a suit 
for dissolution (0. S. No. 7 of 1918) brought 
by defendant No. 5, the capitalist partner, 
against defendant No 1. The decree de- 
cided that the partnership was dissolved 
as from 11th March ,1915. Consequently 
defendant No. 1 had no authority to bind 
his former partner in 1917 by an endorse- 
ment of part payment in order to save 
limitation. It is, no doubt, clear law that 
after dissolution no ex-partner has power 
to do any act to bind another ex-partner, 
c/., Watson v,\Woodman (1), where the Vice- 
Chancellor held that it was not there proved 
that the two parties concerned had so 
intended that they should for the purposes 
of that suit be deemed to have continued 
partners. In Rajagopala Pillai v. Krishna- 
sami Clietti (2) it was held that the fact 
that a partnership is being wound up is by 
itself insufficient to authorise a surviving 
partner to bind the representatives of a 
deceased partner. But in the present case 
it is clear that as regards third parties (in 
the position of the plaintiffs) there was no 
notice, express or constructive, given of 
dissolution and a. 264 of the Contract Act 
is clear that in the absence of such notice, 
persons dealing with a firm are entitled 
to assume that the partnership still con- 
tinues [Chundee Churn Diitt v. Eduljee Co- 
wasjee Bijnee (3), Giovani Gorio & Co. 
V. Vallabh Das Kalianji (4).] Therefore 
plaintiffs were still entitled even after 1915 
to regard the partnership between defend- 
ant No. 1 and defendant No. 5 with whom 
they have dealt for 15 years as subsisting. 
The question then arises, had defend- 
ant No. 1 authority to bind his firm 
by making this payment. My own opinion 
is that as, in the case of a mercantile firm 
as here, each partner is entrusted by his 

(1) (1875) 20 Eq 721, 45 L J Cli 57; 24 W. K. 47. 

(2) S M L J 261 

(3) 8 C 678, 11 C. L R 225; 4 Ind Dec. (n. s) 
437. 

30 iTxi Cas. 864; 17 Bom. L. R. 762. 


[^2 I, 0. 1926] 

co-partners with a general authority to do 
any act necessary for or usually done in 
carrying on the business of such partner- 
ship, a partner s authority extends to mak- 
ing an acknowledgment by part-payment 
so as to bind his partners. I am fortified 
in this opinion by that of Kumaraswami 
Sastri, J., in his referring judgment in 
Pandiri Veeranna v, Grandhi Veerabhadra- 
swami (5). However a question has been 
raised on limitation with regard to the pro- 
visions of s. 21 (2) of the Limitation Act 
which runs as follows . — 

“Nothing in the said sections renders 
one of several joint contractors, partners, 
executors or mortgagees chargeable by 
reason only of a written acknowledgment 
signed or of a payment made by, or by 
the agent of, any other or others of them.” 

These words have been construed in Pan- 
diri Veer anna V. Grandhi V eerabhodraswami 
(5) by the Full Bench of this Court There 
the learned Judges say “It is important 
to notice the exact wording of s. 21 (2) of 
the Limitation Act The section does not 
say that a person shall not be liable on an 
acknowledgment signed by the partner by 
reason only of his being a partner but by 
reason only of a written acknowledgment 
signed by his partner ; and it amounts to 
saying that if you have no more than, 
written acknowledgment signed by one 
defendant the fact that the other defend- 
ant is his partner cannot affect the latter’s 
liability. You would obviously have a 
case where one partner signed an acknow- 
ledgment in respect of a gambling debt 
of his own ; but for the sub- section, proof 
of the acknowledgment would be sufficient 
to fix the other partner with liability, a 
conclusion manifestly repugnant both to 
sense and justice.” (Page 434*) Here 
there is no question that the part payment 
was in respect of a partnership debt (Ex. A). 
There is also ample evidence from the 
surrounding circumstances which we are 
entitled to look at [Pandiri Veeranna v. 
Grandhi V eerabhadraswami (5)] for the 
conclusion that there was express authority 
for defendant No. 1 to make the acknow- 
ledgment to rebut the possible validity of 
the contention that from the wording of 
8. 2 1 (2), Limitation Act, there is no pre- 
sumption in India, that a partner has 

rS) 45 Ind. Gas. 18; 41 M 427 at p. 431; 34 M. L. J. 
373, 23 M L T. 261, (1918) M. W. N. 285; 7 L. W, 
552 

“•Page oi 


) 
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power to acknowledge, though the validity 
of this contention is at least doubtful after 
the exposition of the sub section by the 
Full Bench Plaintiff witness No. 3 a 
clerk of appellants’ (defendants’) firm swears 
that the entry in Ex. E (1; showing the 
payment of Rs 1,000 on 16th August lfil7 
was made under the orders of defendants 
Nos. 1 and 5, he also states that the paitner- 
ship has not been wound up or the account 
settled. Defendant No. 5 himself applied 
for a loan to the South Indian Bank in 
1015 (Ex. G) in which he sets out the 
present loan. Exhibit ' H is the defend'- 
ant No. 5’s plaint in the dissolution suit 
against respondent No. 1. He says that 
since his (defendant No. 5’s) father’s death 
in 1907, defendant No. 1 and another assist- 
ant partner, conducted the entire business. 
Defendant No. 5 was obliged to rely on 
defendant No. 1 for the conduct by him of 
all matters connected with the partnership 
and all such things as the collection of 
outstandings, etc. In Ex. F dated 6th 
February 1918 the present appellant ad- 
mits that defendant No 1 has to pay a 
share of the debt due to Manavala Reddi. 
There is also a correspondence between 
the Receiver in the dissolution suit and 
the Vakil of Manavala Reddi’s sons which 
shows that at first at any rate the appel- 
lants were willing to discharge their half 
of the suit debt and did not question 
their liability to do so. There is no doubt 
on the evidence, which there is no reason 
to discredit, that never until this suit was 
brought did ^appellants dispute their liabi- 
lity nor suggest that defendant No. 1 was 
not authorised to make the acknowledg- 
ment. The proviso of s. 21 (2) of the 
Limitation Act as construed by the Pull 
Bench can, therefore, have no application 
to the present case. I am, therefore, of 
opinion, that the Subordinate Judge was 
correct in the conclusion he came to and 
I would dismiss this appeal with costs of 
plaintiffs (respondents Nos. 1 to 3). Costa 
not to come out of partnership assets. 

Spencer, J. — I agree that the appeal 
must be dismissed with costs and I will 
give my reasons in my own language. 
Defendants Nos. 6 and 7 sons of 5th de- 
fendant, who died during the suit, appeal 
and 10th defendant is the Receiver in O. 8. 
No. 7 of 1918. 

From the terms of the reference in Pan- 
diri Veerannav. Grandhi Veerabhadraswami 
^5) it appears that the Full Bench had 


not to consider the effect of s. 21 (2) of the 
Limitation Act upon acknowledgments of 
de})ts and payments saving limitation by 
partners with express reference to the cir- 
cumstance of the partnership being a con- 
tinuing one or one that had been dissolved 
at the time of acknowledgment or payment. 
The learned J udges observed that they saw 
nothing in the sub-section to make it neces- 
sary to suppose that it was intended to apply 
to transactions conducted in the ordinary 
course of partnership. They overruled 
Valasuhramania Pillai r. Ramanathan 
Chettiar (6). So long as a partnership 
continues, it is a part of the ordinary course 
of partnership business to pay partnership 
debts, and, therefore, it would ordinarily 
be sufficient to prove that the debt in ques- 
tion was a partnership debt and that the 
person who paid the interest on it or part 
of the principal was a partner in order to 
give an extended period of limitation cal- 
culated from the date of payment as against 
all the other partners. Even after dissolu- 
tion, 8. 263 of the Contract Act provides 
that the rights and obligations of the part- 
ners continue in all things necessary for 
winding up the business, and from s. 265 
it appears that payment of the firm’s debts 
is part of the business of winding up. But 
after a partnership has become dissolved, 
it may not be the particular duty of every 
person who has been a partner to pay and 
acknowledge debts of the firm, as by 
arrangement that may be done by the Court, 
or by a Receiver or by one of the ex-partners 
acting as agent for the others. So far as 
strangers aie concerned, a partnership dis- 
solved is a partnership in being, unless 
and until they receive notice of dissolution. 
In the case of old customers, like the 
plaintiffs in this case, express notice is 
necessary [vide Chundee Churn Dutt v. 
Eduljee Cowasjee Bijnee (3) and Pollock 
and Mulla’s Commentary on s. 264J. It 
has not been proved by the evidence in 
this case that the plaintiffs received any 
notice of the partnership of defendants 
Nos. 1 and 5 having become dissolved on 
11th March 1915 or indeed on any date 
before 16th August 1917 when the payment 
of Rs. 1,000 was made by Jst defendant to 
2tid plaintiff according to hia evidence as 
P. W. No. 4 and the ledger Ex. E (1). For 
some unaccountable reason no issile as to 
limitation was directly raised in the lower 


(6) 2 Ind, Ous, 300, 32 M, 421, 3 M. L, T, 1024 
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Court. Plaintifl witness No. 3 who 
was clerk of the firm, says that the firm’s 
business was closed on 14th Thai, Rak- 
shasa, corresponding to January 27th 1916, 
but the defendant who as authorised agent 
of his father, 5th defendant, brought O. S. 
No. 7 of 1918 on the file of the Sub-Court 
of Ramnad against Ist defendant to obtain 
a declaration that the partnership terminat- 
ed on 11th March 1915 did not present 
the plaint in that suit to the Court before 
1st February 1918 (see Ex. H). In para. 11 
of the plaint the 5th defendant states that 
he was dependent ®n the Ist defendant 
for all matters connected with the business 
of the firm such as the collection of out- 
standings even after 10th March 1925 pend- 
ing the settlement of the accounts. 

Fifth defendant in Ex. G a loan applica- 
tion made to the South Indian Bank, and 
7th defendant in his affidavit (Ex. F) and 
in his letter (Ex. D-2) to the Receiver ad- 
mitted that the debt due to the plaintiffs 
was a partnership debt of the P. K. N. 
firm, and P. Ws. Nos. 3 and 4 deposed, 
without being contradicted or shaken in 
cross-examination, that the payment of 
Rs. 1,00(J was a joint payment by both 1st 
and 5th defendants and that the entry in 
the accounts was made under the authority 
of both of them. This is quite enough 
to fix all the appellants with liability and 
to save limitation. I agree in the proposed 
order for costs. 

v. N. V. Appeal dismissed. 

N H. 


GURDAi RAM. [92 I. 0, 1926] 

Appeal from a decree of the Senior Sub- 
J udge, Shahpur at Sargodha, dated the 31st 
May 1921. 

Mr. Zafrulla Khan, for the Appel- 
lants. 

Messrs. Nanak Chand and C. L. Mathur, 
for the Respondent. 

JUDGMENT.~The ancestor of the 
defendants in this case charged the land in 
suit by several mortgage-deeds. The de- 
fendants made an application under the 
Redemption of Mortgages Act and obtained 
an order for possession on payment of 
Rs. 700 only, this being the principal sum 
charged by the first mortgage. The plaint- 
iff-mortgagee thereupon brought this suit 
for a declaration that the amount payable 
under the various deeds was Rs. 13,620 and 
the land could only be redeemed on pay- 
ment of this amount. The decree given 
by the Sub-Judge was that the total 
charges amounted to Rs. 12,235, two small 
items having been disallowed on account of 
improvements to a well and a third so 
called mortgage. 

The defendants appeal, urging that the 
whole of the suit except so far as it relates 
to the first mortgage is barred by time. 
The first mortgage is usufructuary, or 
almost entirely usufrnctuary, that is to say, 
the amount secured was Rs. 700 ; out of 
this interest was payable on Rs. 50, and 
the rent and profits of the land were to bo 
taken as equivalent to the interest on the 
balance of Rs 650. Counsel for the appel- 
lant now admits that the whole of the 


LAHORE HIGH COURT* 

First Civil Appeal No. 2304 ov 1921. 

December 23, 1924 
Present: — Mr. Justice Harrison and 
Mr. Justice Zafar Ali. 

ZIADA AND OTHERS — DEFENDANTS 
— Appellants 
versus 

GURDA8 RAM— Plaintiff — 
Respondent. 

Limitation Act {IX of 1908), Sch. J, Art. 182 — 

Mortgage-deed- -Mortgagor at Liberty to pay at any 
Piffle — Commencement of limitation for mortgagee 
Where .according to the terms of the mortgage-deed 
the mortgagor is at liberty to pay at any time, the 
Qiortgagee is equally at liberty to foreclose and his 
limitation under Art. 132 of Sch^. I to the Limitation 
begins to run at once. (p. 657, col. l.J 


interest claimed as well as the principal is 
due on this mortgage, or a total of Rs. 1,873 
and urges that nothing should have been 
allowed on the second mortgage, the date 
of which was the 11th of August 1894, the 
first mortgage having been executed in 
May 1892 and the period therein fixed being 
10 years, that is to say, up till 1902. 

On the first mortgage limitation has 
been saved at regular intervals by the 
appropriation of the profits and rents to- 
wards the greater part of the interest, and 
the contention of Counsel for the respond- 
ent is that the words all the conditions 
laid down in the previous mortgage- deed 
shall also apply to the present mortgage- 
deed" — saved limitation in the second also 
The clause in the second mortgage runs 
follows: — “All the conditions laid down 
in the previous mortgage-deed shall also 
apply to the present mortgage- deed. The 
mortgaged property shall be redeemed oigily 
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when I pay up to the mortgagees the 
present mortgage-money with inteiest 
along with the mortgage charges due under 
the previous deeds as stipulated therein. 
I' shall have no authority whatsoever to 
redeem the mortgaged property or to alien- 
ate it in any way without paying up the 
mortgage-deed along with those of the pre- 
vious ones. I shall be at liberty to pay at 
any time the money due under the present 
mortgage-deed. I shall have no authority 
to transfer in any way, the mortgaged pro- 
perty to any other person unless the money 
due under the present mortgage- deed is 
paid. The mortgagees-shall also be compe- 
tent to realise the mortgage-money due 
under the present deed along with those 
of the previous ones recited therein from 
the mortgaged property, other property of 
mine ffom my person.” 

Had the deed concluded with the first 
sentence of this clause, or even with the 
first three sentences, there would have been 
great force in the respondent’s contention. 
This portion of the deed, however, is wholly 
negatived* by what follows “I shall be at 
liberty to pay at any time the money due 
under the present mortgage-deed,” But 
Counsel contends, the concluding portion 
which runs : ” The mortgagees shall also 

be competent to realise the mortgage- 
money due under the present mortgage- 
deed along with those of the previous ones 
recited therein from the mortgaged pro- 
perty, etc.,” restores the status quo ante and 
rnakes the first portion of the clause opera- 
tive and conclusive. In our opinion, the 
words ” along with those of the previous 
ones” are only used to indicate that the 
money reliable on the second mortgage is 
a charge on the property just as much as 
the money secured by the first mortgage, 
and the words do not mean that the mort- 
gagee is debarred from realising his money 
on the second mortgage unless he sues 
at the same time to realise on the first. 

The all important words are to the effect 
that the mortgagor is at liberty to pay at 
any time. The mortgagee was also, there- 
fore. equally at liberty to foreclose and his 
limitation under Art. 132 began to run at 
oace. Counsers argument that inasmuch 
as, he was forced to bring this suit by the 
proceedings before the Kevenue Officer he 
should be treated as a defendant while he 
is a plaintiff has no force in our opinion. 

‘ The total charge, therefore, amounts to 
IXs, 1,873 and we accept the appeal in so 
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far as to give the plaintiff a decree to the 
effect that the mortgage charges on the 
land in suit amount to this sum. Under 
the circumstances of the case we leave the 
parties to bear their own costs. 

The cross-objections have not been press- 
ed and are dismissed. 

R. L. Appeal partly accepied. 


OUDH CHIEF COURT. 

First Civil Appeal No. 73 of ly24. 

December 15, 1325. 

Present: — Mr. Justice Stuart and 
Mr Justice Hafean. 

Musammat SARTAJ KOER — Plaintiff 
— Appellant 
versus 

MAHADEO BUX alias CHUTAl— 
Defendant-— Respondent. 

Custom^ proof o/— Wajib-uLarz, entry in, value of 
— Succession — “Malik.”, meaning of — Widow , estate 
taken by — Kayasthaa of village Khanpur Khahura^ 
District Rai Bareli 

A Settlement Officer in recording custom in a 
wajib-ul-arz has to perform duties which the Govern- 
ment orders him to perform One of these duties is 
to record customs as the Settlement Officer finds them 
and not as he might think they ought to be W^hen, 
therefore, it is not shown by reliable evidence that 
the Settlement Officer neglected to perform his duty 
or was misled in recording a custom, and it does not 
appear that the statement of the custom is ambiguous, 
the lecord in a wajib-ul-arz of a custom is most 
valuable evidence of the custom, much more reliable 
evidence than subsequent oral evidence given after 
a dispute as to the custom has arisen, [p 659, cols. 1 <Sc 
2] 

Where a devisee or a donee la described as a 
he has a full nght of alienation unless there 
IS something in the context or m the surrounding 
ciicumstances to indicate that such full proprietary 
rights weie not intended to be conferred, [p bfiO, cqI» 

2J 

A clause in a wajib-ul~arz relating to the success 
Sion to the estate of a deceased proprietor ran aS 
follows — “If included amongst the wives one wife 
has sons and the others liave none then such wives a$ 
have no sons shall take shares for the period of their 
lives, and after the deaths of such wives the sons of 
the other wives shall be malxk of such shares and if 
there be no wife with sons, then the wives of the 
deceased shall become nialik over the inheritance of 
the deceased in equal shares''* . 

Held, that the meaning of the concluding portion of 
the clause was that where a proprietol* had left only one 
wife without a son, that wife would become absolute 
owner with nght of transfer over the whole of Jbiie 
property [p 661, col. 1 ] 

Among Kayastkas of village Khanpur Khabi^rh, in 
the Kae Bareli District, a widow, m the absence of" 
sous, succeeds to the estate of her deceased husbkid-as 
an absolute owner with full powders of alieuatioUi 
[i5id.l 
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First appeal against the judgment and 
decree of the Subordinate Judge, Rae 
Bareli, dated the Isl September 1924. 

Messrs, M Wasim and liajeswari Prasad^ 
for the Appellant. 

Messrs A, P. SeUy Bishambhar Nath Siri- 
vdstava and Har Gobind Dayal^ for the Re- 
spondent. 

JUDGMENT* — This is a plaintiff's 
appeal. The plaintiff Sartaj Kuar is the 
daughter of a certain Gurprasad Kayastha 
who died in 189rf in proprietary possession 
of the whole of the village of Mubarakpur 
and Khandepur and a 1 anna 4 pies share 
in the village of Khanpur Kliabura. He 
died without male issue leaving a widow 
Batasa Kuar and two daughters, the 
plaintiff-appellant Sartaj Kuar and Sukh- 
dei. Sukhdei who was married to a man 
called Debi Bakhsh had four sons one of 
whom was Mahadeo Bakhsh. Batasa Kuar 
succeeded to her husband’s interests. 
Under a compromise made by her prior to 
1905 she gave up a full proprietary share of 
2-anna8 in Mubarakpur and Khandepur to 
a certain Mahu Narain a collateral relative 
of her deceased husband. This left her 
with a 14-anna8 share in Mubarakpur and 
a 14-anna8 share in Khandepur. On the 
13th October 1905 she executed a deed of 
gift of the 14* annas share in Mubarakpur 
and H-annas share in Khandepur, the 
1 anna 4 pies share in Khanpur Khabura 
and a house in Mubarakpur in favour of 
her grandson Mahadeo Bakhsh. Batasa 
Kuar died on the 23rd April 192 J. Mahadeo 
Bakhsh obtained possession over the pro- 
perty the subject of the deed of gift (accord- 
ing to his assertion) prior to the death of his 
grand-mother. In 1923 Sartaj Kuar institut- 
ed the suit out of which the present appeal 
arises for possession of the property which 
was the subject of the deed of gift. The 
suit was against Mahadeo Bakhsh. Her 
suit was dismissed by the Subordinate 
Judge of Rae Bareli on the 27th August 
1924 upon two main findings. The first was 
that Batasa Kuar had executed the deed of 
gift in question fully understanding what 
she was doing. The second finding was 
that under a family custom Batasa Kuar 
had full proprietary title to the property 
transferred. The appeal contests the validity 
of these two findings. 

In respect of the first finding we have it 
astablishad upon the evidence that the deed 
of gift of the 13th October 1905 was execut- 
ed by Batasa Kuar. The deed is on the 


record as defendant's Ex. A 23. Its trans- 
lation is printed on Part III, page 78, of the 
Printed Book. It was properly stamped 
and registered. The evidence in support 
of its execution is the evidence of Mahadeo 
Bakhsh defendant respondent which is con- 
tained in Part I, page 27, of the Printed Book. 
His evidence is as follows: — 

^^Musammat Batasa Kuar executed the 
deed of gift in my favour. I was present 
at the time of execution of the deed. Ram 
Adhin, Sheo Sakat Rai and Randhir Singh 
attested the deed. Girja Prasad was the 
scribe of the deed. Musammat Batasa put 
her mark on the deed in the presence of 
myself, the scribe and the attesting witnesses* 
The three attesting witnesses signed the 
deed in my presence and in the presence 
of Batasa Kuar. The three attesting wit- 
nesses and the scribe are dead. The deed 
was registered in my presence, and she said 
to Sub-Registrar in my presence that she 
had executed the deed Ganga Prasad 
Brahman was the Mukhtiar of Batasa Kuar. 
He wrote Batasa Kuar’s name on the deed 
of gift with her permission. The -deed Was 
read out to Batasa Kuar by Girja Prasad 
who explained it to her before she was 
asked to sign the deed. Sheikh Shahabud- 
din Sahib, the late Pleader of this Court, 
prepared the draft of the deed of gift. 

•'(Exhibit A-23 shown). This is the deed 
executed by Batasa Kuar. She put her mark 
on the deed at two places (witness points 
them out). The three attesting witnesses 
signed it in my presence. (Witness identi- 
fies them). 

“I got this deed of gift back from the 
Registration Office for Batasa Kuar said 
that the deed should be returned to me. 
I have been in possession of the property 
from the time of gift.” 

Musammat Batasa Kuar gave evidence in 
a suit on the 5th of August 1909, Her depo- 
sition is defendant’s Ex. A- 11 and will be 
found on Part III, pages 88 and 89, of the 
Printed Book. While this deposition con- 
tains some slight divergences from the con- 
ditions of the deed of gift it supports abso- 
lutely the contention of the defendant-res- 
pondent that the lady had with full know- 
ledge of what she was doing made a deed 
of gift in his favour and put him in posses- 
sion. We accept the finding of the learned 
Subordinate Judge as correct to the effect 
that Musammat Batasa Kuar executed the 
deed of gift and executed it with full 
knowledge as to what she was doing. Ws 
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farther find that Mahadeo Bakhsh was put 
in possession during the lady's life time 

We now come to the contention which is 
to the effect that Batasa Kuar had no power 
of transfer and that the deed of gift is ac- 
cordingly now invalid. In the absence of 
the custom set forward by the defendant- 
respondent Batasa Kuar as a widow of a 
Hindu governed by the Mitakshara Law 
would not ordinarily have had the power of 
transferring the property by gift for a period 
beyond her life time. The defendant-re- 
spondent has met this plea by asserting the 
family custom and in the opinion of the 
learned Subordinate Judge he has estab- 
lisbed its existence The first point that 
we have to consider is whether the evidence 
established the existence of any custom in 
derogation of the ordinary Hindu Law and 
the next point which we have to consider 
is even if a custom is established whether 
it justifies the transfer by gift. In respect 
of the question as to proof of custom the 
evidence is contained almost entirely m the 
wajib-ul-arz of the village of Khanpur 
Khabura (plaintiff’s Ex. 5) a translation of 
which will be found at Part III, pages 23 
and 24, ofthePiinted Book The learned 
Counsel for the appellant has argued that 
the Court would not be justified in finding 
upon the basis of this xvajib'ul~arz alone that 
a ' eastern exists The principles which 
should guide us in arriving at decision on 
this point have been laid down very clearly 
by their Lordships of the Privy Council m 
Balgobindv. Badii Prasad (1), This is a deci- 
sion of the 10th May 1923, and it, in our 
opinion, gives a final pronouncement upon 
the point, on which there was formeily some 
difference of opinion, as to the method by 
wTiich the value of the evidence afforded by 
an entry as to custom in a wajib-ul-arz in 
Oudh should be determined. This appeal 
related to an alleged custom in a village in 
Gondain the Province of Oudh. Its existence 
depended upon an entry in one wa]ib-ul- 
arz- At page 201* their Lordships stated : — 

“ It is quite true that a custom is not 
established by an ambiguous statement of 
it in a wajib-ul-arz'' They.continued later ; 

Settlement Officers in recording customs 
irx wajib’Ul-araiz have to perform duties 
which the Government orders them to per- 
form. 

'^^One of these duties was to record 
customs as the Settlement Officer found them, 

^ (1) 74 liid. Gas 440, 50 I A 196. 

* oi 50 1.' A,— ’ 


and not as he might think they ought to 
be. When It is not shown by reliable evi- 
dence that the Settlement Officer neglected t6 
perform his duty or was misled in recording 
a custom, and it does not appear that the 
statement of the custom is ambiguous, the 
record in a icapb-ul-arz of a custom is most 
valuable evidence of the custom, much more 
reliable evidence than subsequent oral 
evidence given after a dispute as to the 
custom has arisen. 

“ There was no evidence to prove or even 
to suggest that the Settlement Officer in 
stating the custom as he did in the wanb- 
id arz had in any way neglected his duty 
in ascertaining what the custom was, or 
was misled as to the custom ; nor was there 
any evidence given in this suit in denial of 
or at variance with the custom. 

‘‘ Their Lordships find that the custom 
excluding daughters and their issue from 
inheritance was proved.” 

We now proceed to examine the 
wajib-ularz which has relation to the 
matter before us It was drawn up on 
the 19th July 1865 at the time of Settle- 
ment. The first paragiaph gives the 
history of the village. Khanpur Khabura 
which was the principal village of the fami- 
ly, to which Gur Prasad belonged, had been 
in the possession of this family from the 
beginning of the 17 th century. This family 
held the hereditary office of qanungo. The 
family had leceived certain special privi-* 
leges in holding the village revenue free. 
The first paragraph states these privileges 
and states how the village had remained 
with the family for 250 years The wajib\ 
ul-arz was verified by 20 members of tha" 
family mcluding Gur Prasad himself It’, 
continued to lay down in the fourth para-' 
graph a custom of succession. We shalb 
interpret the custom of succession later buV 
we find here that there is nothing to show 
that the Settlement Officer neglected to 
perform his duty in recording the custom 
as he found it. There is nothing to show 
that he recorded what he thought ought ta 
be the custom instead of what was the^ 
custom There is nothing to show that he 
was misled in recording the custom. We 
shall consider later whether the custom vvas 
or was not ambiguous 
The words which we haVe to interpret 
have been translated in part by the learhe^ 
Subordinate Judge and translated com^ 
pletely by a translator of this Oourt. The 
translator’s translation is inaccurate. The 
translation of the Subordinate Judge in 
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f Airl}(. aocui:4te but only gives a portion of 
t!be relevant, matter. We prefer to translate 
these words ourselves. This is our tranala- 
tioi^ : 

If there are in existence several wedded 
^yivea of the deceased co-sharer and. there 
hav^i been sons from each wife in varying 
n|tfnbejs then the inheritance shall be 
d|,yidqd. with reference to the number of 
^rves on the principle of jurabant as fol- 
lows : — 

“ Where there is in existence a wife with 
only one son and where the remaining wife 
h^ nipre than one son the sons of the first 
n^^d, and the sons of the second named 
fi^all. severally take possession of one moie- 
ty . of t!he estate of the deceased” (a more 
liberal translation of the last passage would 
be where a wife has only one son he will 
ta^e^ possession of one-half share of the 
deceased's inheritance and where the re- 
inaining wife has more than one son all such 
will, take possession of the remaining 
li^f of tfie inheritance of the deceased ” 
“ if included amongst the wives one wife. 
haPK^ons^ and the others have none then 
sjucli wives as have no sons shall take shares 
fpr .thj^, period of their lives, and after the 
c(e#kth(8.bf such wives the sons of the other 
shall be malik of such shares and if 
tl\ar^,,bevno,wife with sons, then the wives 
ot-tbo. deceased shall become malik over 
tl^ inheritance of the deceased in equal 
sba^s^'’ 

We have advisedly left the word malik 
for . the present in vernacular as the most 
important question for decision in this 
appeal isits interpretation. The interpreta- 
tion of this .word has been before the Courts 
on many occasions. We consider, however, 
th^J, thp.meaning .which should be given- 
to ,xtiu. judicial proceedings has now been 
established beyond doubt by two decisions 
o^* thpir.Lorjdships of the Privy Council of 
tnp year dOM. The first of these will be 
foqp4; in the report of Bhaidas Shivdas v. 
Bm.Q'ulab There the wordwaZife was 
usediu,?^ Will made in the Gujrati language. 
There wouldiappear to be no difference in 
thp meaning of the words as used in Gujrati 
and used in the wajib-ul-arz under con- 
eWeration. Lord Buckmaster on page 6* 
of the ' decision said : — 

“ Thera is no dispute that the word that 
waei used in cL 3 as the original word of 
g^ft,was the word ‘ malik ' which could be 


appropriately used to constitute the wife 
absolute owner. It is not tha^ the word is 
a ‘ term of art’, it does nob necessarily de- 
fine the quality of the estate taken but^ 
the ownership of whatever that estate may 
be ; and in the context of the present Wilt 
their Lordships think the estate was 
absolute.” 

In the subsequent decision of Sasimon 
Chowdurain v. Shib Narayan Chowdkury 
(3) their Lordships were interpreting a Will^ 
made by a Hindu of Behar in Urdu, The 
Urdu used in the Will was Urd 2 i similar \d 
that used in the wajib-ul-arz under* con-^ 
sideration. This decision reviewed all the 
most important decisions in which the word 
* malik ’ had been interpreted, commencing 
with the decision of their Lordships them- 
selves in Moulvie Mahomed Shumsool Hoodit 
V. Shawukram (4). At page 35* the decision 
states: — 

It appears from some of the decisions^ 
to which their Lordships have referred and 
from the judgment of tMfe Board in Bhaidaa 
Shit^das v. Bai Gulah (2) that the tw^m 
‘ malik\ when used in a Will or other 
document as descriptive of the position 
which a devisee or donee is intended tcv 
hold, has been held apt to describe an 
owner possessed of full proprietpy rights, 
including a full right of alienation,* unless 
there is something in the context or in the^ 
surrounding circumstances to indicate thAt' 
such full proprietary rights were not 
intended to be conferred, but the meaning 
of every word in an Indian Will must alwaS^H 
depend upon the setting in which it is 
placed, the subject to which it is relaledv 
and the locality of the testator, from* whifeb* 
it may^ receive its true* shade of inean« 
ing, and their Lordships can find nothihg 
in the quoted decisions contrary to this' 
view”' 

According to this decision, whibh, settfeir 
the matter finally, a devisee or d.oi^ de? 
scribed as a ** maZifc ” has a full ’Hght 'or' 
alienation unless there is something in 
context or in the surroundidgtntKiumiertapces 
to indicate that such full proprietary:Tighls 
ware not intended to be confbfred. 
learned Counsel for the appellant has. argu- 
ed that nowhere , have their Lordships ot 
the P^ivy Council, considered, the meaning 
of the word malik in a wajib-ul-arz in Qndta ‘ 
That is so, but the portion of a wajilMihufz 


(3) 66 Ind. Oas. 193; 49 I. A. 25. 

(2)i65 lad. eas. 974; 49 I. A 1; 26 0. W. N 129; 15 (4) 2 I. A. 7; 14 B. L. B. 226; 22 W. R. .409;. 3 Bar. 

U W. 41.% 20 A^L, J^889, 42 L. J._385 (R. 0.). P. 0, J, 405 (P. 0.). 
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in Oadh which contains a custom of suc- 
cession is clearly a document of the same 
nature as the documents to which their 
Lordships were referring. There is much 
force in the remark of the learned Sub- 
qrdmate Judge that the parties who dictat- 
ed the custom were literary Kayasthaa and 
it was not likely that the words were used 
loosely. He has further rightly laid great 
stress upon the fact that the position of 
the sons of a'deceased co-sharer is described 
as that of “ malik ” and that the position of 
the widows of a deceased co-sharer who has 
no sons is also described as that of “mahk." 
We agree with him that it is impossible to 
construe the wajib-ul-arz in such a manner 
as to make the position of the sons other 
than that of the position of absolute owners 
with a right to transfer, and this being the 
case, it seems to us impossible to hold 
that the position of widows, when there are 
no sons, is other than the positionof absolute 
owners with a right of transfer. The learn- 
ed Counsel for the appellant has further 
argued that, even if this view be accepted, 
there is nothing in the wajib ul-arz which 
would give to the widow of a deceased co- 
sharer in a case, such as the present, in 
which he left only one widow an absolute 
estate. Here we are against him. We can 
only interpret the words which we translate 
if there be no wife with sons then the 
“ wives of the deceased shall become abso- 
lute owners with a right of transfer over the 
inheritance of the deceased in equal shares” 
as containing a statement that where the 
deceased co- sharer has left only one wife 
witiiont a son, that wife became an absolute 
owner with right of transfer over the whole 
property. This is not an inference. The 
plural iuoludes the singular, and it would 
bo contrary to all right rules of iuterpreta- 
t^n, in our opinion, to bold that the custom 
did not aSect a single wife without a son. 

We ore now in a position to consider the 
point which we have left over. Is the 
custom so asserted ambiguous ? We do not 
^d My ambiguity. The custom contained 
in this wajib-ul-arz is a custom which lays 
down a succession which in many ways is 
not the succession provided by the Mitak- 
shara Law. The principle of jurabant is 
contrary to the principle of succession under 
the iffitakshara Law. The creation of an 
absolute estate in the widow is also con- 
trary to the Mitakshara Law. But there is 
no ambiguity. The meaning is perfectly 
deaf, we can now conclude our decision. 


V. K0Tl%I,4UnX>I MANSAUtf A. 39-1 

We find that the custom asserted by the 
defendant-respondent was recorded by tlie 
Settlement Officer, there being no reliable 
evidence in fact there being no evidence of 
any kind-that the Settlement Officernegleot- 
ed to perform his duty or recorded what he 
thought ought to be the custom or 'was 
misled in recording the custom, that there 
is no evidence in rebuttal of the custoib 
so recorded, and that the words not beSbg 
ambiguous the evidence in the wajib-ul arz 
alone is sufficient to establish the custom. 
This custom governed not only the pro- 
perty of the family in the village of Khan- 
pur Khabura but the property of the fami- 
ly situated in other villages. Under this 
custom Batasa Kuar had the right to 
transfer by deed of gift the property which 
she did so transfer by the deed of 13th 
October 1905 The appeal, therefore, fails 
and is dismissed with costs. 

z K. Appeal diamiasetl. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1686 op 1922. 

July Jf8, 1924. 

Present: — Mr. Justice Jackson. 

KOYYALAMUDI CHINNAYYA 
AND ANOTHER— Defendants Nos. 1 and 2— 
Appellants 

'O&VSltS 

KOYYALAMUDI MANGAMMA, 

MINOR, REPRESENTED BY NANDIGAM 

VEERAYYA— Plaintiff No. 1— 
Respondent. 

Civil Procedure Code (Act V of 1908)^ 0. XLlt r. 

— 4ppeZZate Court— Additional eoidence, admission of 
--^Finding of fact— Appeal, second— Interference by 
High Court 

Where an Appellate Court has relied for its decision 
upon a document which is inadmissible in evidence, 
a Court of second appeal would be justified m remand-^ 
ing the case for decision to the Appellate Court 
with a direction to exclude that document from itS 
consideration But where an Appellate Court although 
it admitted as additional evidence certain documents 
in appeal did not base its findmg upon them^ ^ 
finding of fact arrived at by that Court will not be 
interfered with by the Hign Court in second appeal, 
[p. 662, col 2, p 663, col 1.] 

Second appeal against a dfecree of the 
Court of the Additional Subordinate Judgre; 
Ellore, in A. 8. No. 181 of 1921. preferred 
against a decree of the Court of the Ad- 
ditional District Munsif, Ellore, in 0* S, 
No. 362 of 1920. 
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Mr. P.Bapuraju, for the Appellants. 

Mr. V. Suryanarayana, for the Respond- 
epts. 

JUDGMENT.— This is a second ap- 
peal from the decree of the Court of the 
Additional Subordinate Judge of Ellore in 
A, 8. No. 181 of 1921 preferred against the 
decree in O. 8. No. 262 of 1920 on the file' 
of the Additional District Munsif of Ellore. 

The lower Appellate Court decreed the 
suit and defendants Nos. 1 and 2 appeal. 

The plaintiffs sue for recovery of posses- 
sion of certain properties and for mesne 
profits alleging that the properties fell to 
the share of the 1st plaintiff s husband in a 
partition held in 1911, and the question 
whether there was such a partition (Issue 
No. 1) has been decided in the affirmative by 
the lower Appellate Court. It is a question 
of fact which ordinal ily cannot be raised 
in second appeal but the appellants con- 
tend that the lower Appellate Court wrong- 
fully admitted as evidence the documents 
Exs. P, P (1) and P (2) and was influenced 
by these documents without giving the ap- 
pellants an opportunity of showing that 
they were forged. The District Munsif in 
his 4th paragraph rejected these documents 
with the following remarks: “It is said that 
subsequent to his death partition lists were 
drawn up setting forth the properties which 
had been allptted to each of the brothers. 
These partition lists were sought to be 
exhibited in the case but as they purport- 
ed to be deeds of partition and not mere 
partition lists and as they were unstamped 
and unregistered they were not allowed to 
be, filed in the case”. In his 7th paragraph 
the learned Subordinate Judge settles the 
question of rejection of these lists thus: 
“On going through the lists, I find that the 
language used does not amount to a deed 
of partition declaring a divided status and 
allotting properties to the several co-parce- 
ners. And the evidence shows that the 
actual partition took place a year before the 
lists were prepared and these lists w’ere 
simply notes as regards the property that 
fell to each shaie. I do not think the lower 
Court is right in rejecting these documents”. 
Accordingly he admitted them as being 
simply notes asregards the properties which 
fell to each share. If they are nothing more 
than that, the documenis can have no 
evidentiary value. Prosecution Witness 
Nd.. -1st plaintiffs next friend, merely 
jilaUs that partition lists were prepared 
^pd there is no evidence as to who wrote 


or signed Ex-P series. I am asked to find 
that the learned Subordinate Judge as- 
sumed, when he admitted these docu- 
ments that they were signed by the 
persons by whom they purported to be’ 
signed and treated them as important ad- 
missions by the defendants that there had 
been a partition. Of course, if he had made 
any such assumption without taking any 
evidence in the matter, this case would ob- 
viously have to be remanded. But I do not 
think that he did anything of the sort. I 
gather that he said the documents might 
be filed as mere notes arid then considered 
whether apart from these documents there 
was sufficient evidence of partition. He 
refers to the evidence of P. Ws. Nos. 1 and 
2 and Exs. A and A (1). He considers the 
discrepancies in the evidence of P. Ws. Nos^ 
1 and 2 but notes that the kist has been paid 
separately as appears from Exs. C and D 
series, lie finds ample evidence as regards 
the separate enjoyment of the property and' 
he observes that the evidence of defendants' 
was discredited by the lower Court. 

In his summary of the evidence he makes 
no mention of Exs. P, P (1) and P (2} or of 
any admission contained therein. I find 
that he admitted them for what they are 
worth and as in that stage of the proceedings- 
they were worth nothing at all he dismiesed, 
them from his mind. Therefore, I do not; 
find that the lower Court considered Exs. P,^ 
P(l) and P (2) or was in any way influenced 
by them. The finding of fact cannot be^ 
assailed on that ground. 

The cases cited by the appellants are dis- 
tinguishable. In Govindan Nair v. Govin- 
dan Nmr (1) it was held that the Judge did" 
not refer to two documents of importance 
and, therefore, the case was returned for a 
flesh finding; but in the present case the^ 
Judge referred, if at all, to documents of no' 
importance. In SumitraKuer v. Ram Kair' 
Chowbey (2) it was held that “Where an 
Appellate Court has relied for its decision 
upon a document which is inadmissible in 
evidence, a Court of second appeal would 
be justified in lemanding the case for deci- 
sion to the Appellate Court with a direction 
to exclude that document from its considera- 
tion”. But here the Ex. P seiies are clearly 
admissible in evidence if they are treated 

(1) 15 Ind. Cas 103; (1912) M W. N 821 

(2) 57 Ind Cas 561, 5 P L J 410; 1 P, L. T. 702; 
(I921)Pnt. 17. 

(3) 28 Ind. Cas. U; (1914) M. W, N, 795; 1 L, W, 

771, ' 
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simply as notes and as I have observed above 
the Court, as a matter of fact, did not rely 
upon them in coming to the decison. Anya 
Muthu Pillai v. Sennaya Pillai (3). Here 
the Court had proceeded very largely on a 
consideration of evidence admitted during 
the hearing of the appeal in contravention 
of O. XLI, r. 27, of the C. P. C., which again 
has no application to a case where the 
Court has properly admitted evidence, and 
as a matter of fact, has not proceeded on 
the consideration of it. 

In Ujir Ali Sirdar v. Shadhai Behara (i) 
it is laid down “The High Court cannot, on 
second appeal, look at the evidence to 
decide if the remaining evidence in a case 
after that which has been improperly ad- 
mitted, is rejected, is sufficient to warrant 
the finding of the Court below”. 

This principle will apply if agreed with 
the appellant’s assumption that the Court 
below had been materially influenced by 
Ex P series and had regarded them as con- 
taining important admissions by the defend- 
ants. But since I hold that the Court below 
paid no attention to Ex. P series and 
certainly did not regard them as containing 
admissions, there is no need to decide whe- 
ther the remaining evidence is sufficient to 
warrant the finding of the Court 

On all the questions raised the second 
appeal fails and is dismissed with costs, 

V. N. V. Appeal dismissed, 

M) 68 Ini. Cas. 10D3, ,35 C L J. 182, (1022) A. I. R, 
(0 ) 185 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT, 

Fifisr Civil Appeal No. 28-B op 1923 
September 30, 1924. 

Present: — Mr. Baker, J. 0. 

NARAYAN and others— Defendants 
— Appellants 
versus 

DHUDABAI — Plaintiff— Respondent. 

Civil Procedure Code (Act V of 1908), 0 XXI I ^ r, 
4 — Mortgage suit -Joint mortgagors— Death of one 
mortgagor — Legal representatives not brought on record 
— Abatement, extent of— Hindu Law — Joint family — 
Mortgage by co-parcener — Foreclosure decree —Birth of 
son to mortgagor, effect of— Partition suit by purchaser 
— Procedure. 

" The failure in a mortgage suit to bring on record 
the heirs of one of the joint executants of the mort- 
gage-deed, who has died during the pendency of the 


suit, docs not result in the abatement of the suit as 
a whole, but only as legards the shaie of the deceased 
whose heirs would not be bound by the decree i:)a83e4 
in the suit [p, 661, col 2] 

Where a Hindu co-parcener has mortgaged his 
share m the family property the birth of a son to hup 
after a final foreclosure decree has been passed 
against him at the suit of the mortgagee does not 
operate retrospectively and cannot i educe the share 
of the co-ijaicener, the whole of which would pass to 
the mortgagee-decree-holder [p 665, col 1 ] 

The purchasei of an unasoei tamed shaie of joint 
family property must bring a suit for partition in 
which the whole of the joint family proi>eity should 
be included and all necessary pai ties joined In a 
suit of that nature, the Couit in making the partition 
would eiideavoiu to give effect to the alienation and 
60 to marshal the family property among the cor 
parceners as to allot that poition of the family pro'-* 
perty oi so much of it ns may he lust to the puichasei, 
[p 665, col 2 J 

Ishrappa (hinap llerjde v Krishna Putta Shankar 
Jfegde,mind Oas 83.3, 2 1 Bom L K 428, 46 B 925; 
(1922) AIR (B) 41.3 and Dhnlabhai Dabhm v Lala 
Dhula,M Ind Oas 115, 46 B 28, 2,1 Bom L R 777, 
(1922) A 1 R (B ) 137, relied on 

Appeal against a decree of the Sub-^ 
Judge, Yeotmal, dated the 31st October 
1923, in Civil Suit No 22 of 1922. 

Mr. M. B. Niyogi, for the Appellants. 

Mr. B R Pendharkar and R R Jaywant^ 
for the Respondent 

JUDGMENT*— This appeal raises 
several points of law. Defendants Nos. 4 
and 5, Tukaram and Govind, are brothers* 
Defendants Nos 1 and 2 are sons of defend- 
ant No 4 and defendants Nos. 3 and 6 arQ 
eons of defendant No 5. 

Defendants Nos. 4 and 5 and Laxman,soi ;4 
of defendant No. 4, mortgaged their shaTe^ 
of the joint family property to plaintiff’^ 
father Hiralal in 1912. Hiralal brought a 
suit on the mortgage and obtained a pre- 
liminary decree on 11th November 1915. 
Two days before the passing of this decree, 
defendant Laxman died and no application 
was made for bringing his heirs on record. 
Subsequently Hiralal died and the plaintiff, 
who is his heir, was brought on record. A 
final decree for foreclosure was passed on 
6th August 1918. , ^ ^ ^ 

Defendants Nos. 1 and 2, who are sons of, 
defendant No. 4, and defendant No. 3, who, 
is son of defendant No. 5, filed Suit No. 16 
of 1918 against plaintiff on the allegation, 
that the decree in the mortgage suit was^ 
obtained by fraud and was not binding on 
them, and were successful, their shares in 
the property being held not subject to the, 
decree in the mortgage suit. 

The plaintiff being obstructed in getting 
possession of the property foreclosed, 
brought the present suit for partition and 
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possession of the property mortgaged by the 
original mortgagors* 

It was contended on behalf of the defend- 
ants that the heirs of Laxman not having 
been brought on record within time in the 
mortgage suit, the whole suit should have 
abated and must in any case abate as regards 
Laxman's share which was 2 annas, and 
that the share of defendant No. 5 Qovind 
was lessened by the birth of a son to him on 
l6th November 1919. This son is Wasudeo, 
defendant No. 6 in the suit. 

Xlefendants admitted the plaintiff’s claim 
to the extent of the share of Tukaram which 
is 2 annas and of Qovind which is 2 annas 
8 pies, 

The First Class Subordinate Judge, Yeotmal, 
held that the decree in the mortgage suit 
No. 14 of 1915 was not a nullity because 
Laxman’s heirs were not brought on record 
and that it abated to the extent of Laxman’s 
share only, and that plaintiff got 6 annas 
share by the said decree, viz. 4 annas in the 
share of defendant No. 5 Qovind and 2 annas 
in the share of defendant No. 4 Tukaram, 
and that she should be put in possession of 
her share, preferably out of the property 
mentioned in Sch. A, by partition. 

Defendants appeal against this decree. 

ThS' principal contention raised by the 
appellants is that the whole mortgage suit 
should have abated as Laxman’s heirs were 
not brought on record. 

They rely on Subramania Aiyar v. Vaithi- 
natha Aiyar (i). That is a case of a sole 
defendant and will not apply to the present 
case. ' 

- It is contended that when the rights of 
parties are joint and indivisible, the absence 
of one of such parties will vitiate the whole 
trial. When a defendant dies and his 
rights survive to his legal representative 
tne^ absence of his legal representative 
wfli vitiate the suit, 

1 *^ Reference is made to Raj Chunder Sen v, 
Ganga Das Seal (2), this was a partnership 
suit and so the cause of action did not 
mittiyB against the remaining respondents 
atone, and tp Imam-ttd-Din v. Sadarat Rai 
- - In that case it was admitted that the 
c^iuse of action did not survive against the 
oth'Cr respondents. 

On behalf of respondent it is contended 
that iitoiaail's father Tukaram was already 
record as executant and was represent- 

(l)3llnd Ca3 198,-38M 682. 

m H Q- 4,1^7, 1 A L. J., 445, 8 C \V N 442, 31 1. A. 
71; U L Ja 17; 8 Sar P. 0, J. 623 (P OJ. 

( 3 ] 5 W, Cas. 897j 32 A. 301; 7 A. L. J 928, 


ing the joint family and that it was held 
in Rameshwar v. Bhangilal (4), that the 
result of a current of decisions is that when 
a Hindu father, a member of a joint family, 
sues or is sued, it is to be presumed that he 
sues or is sued in a representative capacity^. 
I may remark that this presumption does 
not seem to me to arise here. Laxman; the 
son, was one of the executants of the mort- 
gage and was made a defendant. The other 
sons, defendants Nos. 1 and 2, were not 
joined and have subsequently succeeded in 
getting their shares released from the mort- 
gage. It is not stated in the plaint in Suit 
No. 14 of 1915 that Tukaram was sued as 
manager. 

The respondent further relies on Moti v. 
Kanhya (5), Sheo Shankar Ram v. Jaddo 
Kunwav f6) and Kvishnanand Nath Khare 
V. Raja Ram Singh (7)^ 

These are all cases in which admittedly 
the manager was sued, and I am doubtful 
if they will apply to a case where Laxman 
was himself an executant of the bond and 
was made a party to the suit. 

Assuming however that Laxman’s heirs 
were necessary parties, the failure to join 
them as defendants would not result in the 
dismissal of the whole suit. 

I have referred to Gour’s Transfer of 
Property Act, Vol II, paras. 2151-2, on 
this question and the conclusion arrived at 
is that the effect of non- joinder is to leave 
the interests of the party omitted unaffected. 

This is the view in Madras: c/, Sivathi 
Odayan v. Ramasubbayyar (8), and is sup- 
ported by the Privy Council, cf. Umes 
Chunder Sircar v. Zahur Fatima (9) and 
Hari Kissen Bhagat v. Veliat Hossein (10). 

In these circumstances I agree with the 
finding of the lower Court that the suit on 
the mortgage would not abate as a whole, 
but only as regards the share of Laxtnan, 
whose heirs are not bound by the decree 
against him. It is true that one of the 
heirs was his father defendant No. 4, but 
his brothers defendants Nos. 1 and 2 were 
not on record. The share of Laxman has, as 


(i) 32 Ind Cas 996; 12 N. L R 45 

(5) 4 Ind, Cas 797, 5 N. L R. 181 at p. 187. 

(6) 24 Ind. Cas 504, 36 A 383; 18 C W N. 968; 16 
M. L T. 175, (1914) M. W. N. 593; 1 L W. 645; 20 C. L 
J 282, 12 A. L. J. 1173; 16 Bom. L. R 810, 41 I A 216 
iP C ) 

(7) & Ind Cas. 150, 44 A. 393; 20 A L. J. 233; (1922) 

A. I. R (A) 116 , , 

(8) 21 M 64, 8 M L. J. 21; 7 Ind. Deo (n, e ) 402 

(9) 18 0 161, 17 1. A 201; 5 Sar. P, 0 J. 9 lad, Pec. 
(N. 8 ) 110 (P, 0.). ' 

(10) 30 O. 755; 7 0, W. N. 723. 
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a matter of fact, been excluded from the 
mortgage. 

The next point raised on behalf of the 
appellants is that the share of defend- 
ant No. 5 must be diminished by the birth 
of a son to him (defendant No. 6). He was 
not born at the date of the mortgage- decree, 
but he was alive at the date of the present 
suit for partition. 

The learned Pleader for appellants relies 
on lic^mnath v. Sitaram (11) and Nanjaya 
Mudali V. Shanmuga Mudali (12), and it is 
contended that the alienor’s share fluctuates 
by birth and death. 

In Civil Suit No. 16 of 1918 it has been 
held that what was passed by the mortgage 
was the right, title and interest of the exe- 
cutants, and the shares must be determin- 
ed at the date of partition. The effect of 
the birth of Wasudeo defendant No 6 is to 
reduce the share of his father by Re 0 2 8 

It is also contended that in any case at 
the date of the alienation the wives of both 
Tukaratn and Govind (defendants Nos 4 
and 5) were living, and would have been 
entitled to a share on partition. 

It is not necessary to go into this last 
question which raises a difficult point of 
law as to the light of a wife to get a share 
on partition during the life of her husband, 
because this point was never raised in the 
pleadings and we do not know whether at 
the date of the mortgage defendants Nos. 4 
and 5 had wives living. 

With regard to the first point, the birth 
of defendant No. 6 as affecting his father’s 
6hare, it is to be noted that the foreclosure 
decree was passed in 1918 and possession was 
actually given to plaintiff in July 1919. 
Wasudeo de‘'endant No. 6 was born in No- 
vember 1919 after his father’s right in the 
property had already passed. He cannot, 
therefore, question it: c/. Sardar Singh v. 
Ajit (13) and Jairam v Vmkat rao (14). 

The subsequent birth of Wasudeo does 
not operate retrospectively. It is contend- 
ed on behalf of the appellants that they do 
not wish to challenge the alienation and 
they lely on the observations in Nanjaya 
Mudali V Shanmuga Mudali (11). But in 
that case there had been no decree. In the 
present case the interests of defendant No. 5 

(11) 74 Ind Cas. 81, 19 N. L R 147; (1923) A I. R. 
(11) 288. 

. (12) 22 Ind. Cas 555, 28 M L. J. 576, 15 M. L. T 
186; (1914) M W. N 356; 3 M. 8684 
*ri3) 2 0 P. R. 141. 

(14) 65 Ind. Cas 658; (1922) A. I R (N.) 101; 5 L. 
J, 66, 


'. kanohia bux. 665 

had passed to the plaintiff before the birth 
of Wasudeo, who therefore acquired only 
an interest in the family property as it 
stood at the date of his birth. 

I do not, therefore, see any reason to differ 
from the finding of the lower Court on this 
point. 

The next point raised is that plaintiff 
is not entitled to get anything out of tl^e 
property which was not mortgaged, that is 
out of the property mentioned in 8ch. 0. 

It was contended by the defendants th^t 
in a partition suit all the property must 
be brought into hotch-pot and, theiefore, 
the. property mentioned in Sch. A was 
added The course adopted by the lower 
Court is precisely that laid down in 
Ishrappa Ganap Hegde v. Krishna Putta 
Shankar Hegde (15), which IB a case relied 
on by the appellants, viz., that the pur- 
chaser of an unascertained share of joint 
family property must bring a suit for par- 
tition in which the whole of the joint 
family property should be included and all 
necessary parties joined. In a suit of that 
nature the Court in making the partition 
would endeavour to give effect to the alieniR- 
tion and so to marshal the family property 
among the co parceners as to allot that 
portion of the family estate, or so much 
of it as may be just, to the purchaser- ef, 
also Dhulabhat Dahhai v. Lala Dhula (16). 
This is what has been done in the present 
case. 

The result is that the appeal fails and is 
dismissed with costs. 

z K. Appeal dismissed.. 

(15) 67 Ind Cas S33, 24 Bom L R. 428, 46 R 925; 
(1922) A I R (B ) 413 

(16) 64 Ind Cas 115,46 B 28, 23 Bom. L. R. 777, 
(1922; AIK (B ) 137. 


OUDH CHIEF COURT. 

Second Civil Appeal No. 25 of 1925. 

November 25, 1925. 

Present-. — Mr. Justice Raza. 

SARDA BUX SINGH— Dbpendant — 
Appellant 
versus 

KANDHIA BUX — Plaintiff — Respondent. 

Mcn-tgmge — Redemption — Amount in dispute— A‘l>senee 
of tender- Dismmot of suit, whether justified— Interest 
— Contract rate excessive—Court, whether can reduce 
%TlXC>7‘€.St 

Where the amount to be tendered for redemption ia 
in dispute the mortgagor's suit for redemption cannot 
be dismissed on the ground that no tender was macje^ 
fp 686, col 11 ^ ^ 

^tBarma Bakhskv Suraj Singh 5 0. 0. 127, referred 
to 
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Karim Bcbkhsh V. I du Shah, 40 Tnd Caa 381, 4 O 
1/ J 334, distinguished. 

A Court has no power to reduce the contractual 
rate ^of interest solely on tlic ground that it is 
excessive, [p 660, col 2.] 

'.FazalAzimv Girdhari Lai, 69 Ind Gas G57, 9 0. 
1^. J 442, (1923) A. I. R. (0 ) 8, referred to. 

Mata Din v, Ahmad Ah, 24 Ind Gas. 874, 1 D. L. J. 
363, distinguished. 

Second appeal against a decree and 
judgment of the Sub- Judge, Partabgarh, 
dated the 26th September 1924, setting aside 
that of the Munsif, Partabgarh, dated the 
13bh May 1924. 

■ Mr. Radha Krishna, for the Appellant. 

Mr. Ganga Dayal Khan^ for the Respond- 
ent. 

JUDGMENT*— This appeal arises out 
of a redemption suit. The plaintiff execut- 
ed a possessory mortgage in favour of the 
defendant’s ancestor in respect of some trees 
for Rs, 10 bearing interest at Rs. 6 4-0 per 
cent, per mensem, on the 7th July 1897. The 
plaintiff sued to redeem the mortgage 
without payment of any sum on the allega- 
tion that" the mortgage money which 
amounted to Rs 10 only was paid off by the 
appropriation of five mango trees which 
had been cut by the mortgagee. The 
defence was that no trees were cut, that 
Rs, 210 5-0 were due to the defendants on ac- 
count of principal and interest and that the 
suit was not maintainable as no tender was 
made in the khali fasl. The first Court 
dismissed the suit on the ground that no 
tender was made in the khali fasl. The 
learned Subordinate Judge decreed the 
plaintiff’s claim for redemption on payment 
of Rs. 5 only. The defendant has appealed 
challenging the findings on the points de- 
cided against him. I am not prepared to 
accept the contention that no cause of ac- 
tion for redemption arose in the favour of 
the respondent because the mortgage-money 
was not tendered in khali fasl, as point- 
ed out in the case of Barma Bakhsh v. 
Suraj Singh (l): “Where there is a real 
dispute as to the amount due and the mort- 
gagor tenders what turns out to be an 
insufficient amount or makes no tender at 
all, his suit for redemption should not be 
dismissed on the ground that no tender 
was made." In this case no tender could 
have been made for the amount of the 
mortgage-money was in dispute. The 
amount of interest was in dispute and 
the appropriation and cutting of five trees 
was also in dispute. The ruling in Karim 

(1) 3 V. C. 127, 


Bakhsh v. Idu Shah (2) cannotr help the 
defendant in this case. The mortgaged 
property in that case consisted of certain 
agricultural plots. The mortgage in the 
present suit is a mortgage of trees only. 

The learned Subordinate Judge has found 
that the mortgagee cut down some trees 
of the value of Rs. ^ (so far as the plaintiff’^ 
share is concerned) and should account for 
the sum. The finding on that point has 
not been questioned in this appeal. The 
appellant contends however that he is en- 
titled to the interest claimed, under the 
terms of the mortgage deed ifi suit. I have 
read the deed in suit, Ext A-1, carefully. In 
my opinion the defendant’s contention 
must be accepted. The deed shows clearly 
that the mortgage was executed for Rs. 10 
bearing interest at Rs. 6-4 per cent, per 
mensem. The mortgagee was allowed to 
take the produce of the grove and it was 
further provided by the deed that the mort- 
gage would be redeemed on payment of the 
principal money together with interest at 
the stipulated rate mentioned above in any 
khali fasl, I do not agree with the learned 
Subordinate Judge that interest at the rate 
stipulated in the deed was to be charged 
only when the mortgagee lost the usufruct 
of the trees mortgaged. The rate of in- 
terest is of course excessive but. the Court 
cannot help the plaintiff when the deed 
clearly provides for payment of interest at 
the rate in question, at the time of redemp- 
tion. As pointed out in Fazal Azim v. 
Girdhari Lai (3; a Court has no power to 
reduce the contract rate of interest solely 
on the ground that it is excessive. 

The respondent’s learned Counsel ha^ 
referred to the ruling in Mata Din v. Ahmad 
All (4) but that ruling is inapplicable to 
this case. The mortgagee is in possession 
of the mortgaged property and he claims 
interest under the terms of the deed. I see' 
no reason why the deed should not be 
enforced. The plaintiff should have to pay 
Rs.'^2l5-5-0 if he wants to redeem the pro- 
perty in suit. 

I allow the appeal and setting aside the 
decree of the lower Appellate Court decree 
the plaintiff’s claim for redemption on pay- 
ment of Rs 215 5 0. The amount should 
be paid within six months from this date. 
i e., onor before the 25th May 1926. If 

(2) 40 Ind Gas 381,4 0 L J.334, 

(3) 60 Ind Gas. 657; 9 0 L J. 442 (1923' A. 1. R. 

to.) 8 

(1)24 Tnd. Gas 874; 1 0 L J 263. 
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such payment is not made on or befoie the 
above mentioned date the mortgaged pro- 
perty shall be sold Parties will bear their 
own costs m this Court and also in the lower 
Courts. 

G. H, Appeal allowed ^ 


RANGOON HIGH COURT. 

Civil REViaiON No 201 op 1924. 

May 14, 1925 

Present : — Mr. Justice Das 
MAUNG PO SEIK and another— 
Appellants 
versus 

TJ NANDIYA and another— Respondents 

Civ'll Procedure Code {Act V of 1008) ^ 0 XXI, r 
97— Execution of decree— P jsse^sioriy deliver ij oi-~ln~ 
vesti gallon in anticipation of ohshvction, legality of 
Rule 1)7 of 0 XX T, 0 V 0 , contemplates the Cuuit 
ordeiin^ mvoBligatJun aflei tlm Bnilift lias hetu ob- 
structed in giving popec&5>ion in teims of the donee 
Where, houever, a person from whom obstiuction is 
apprehended puts in an application to the Court 
claiming that the properly, wIkjso pobscssion has been 
ordered lobe delivered to the deciec-holdci , is his 
property and that he is not bound by the denee, 
there is nothing wiong in the Couit anticipating the 
obstruction and ordeimg an investigation undei r 
97ofO XXI 

Civil revision against an order of the 
Township Court, Maubin, m C. E. No 293 
of 1924 

Mr. The Tnn^ for the Appellants, 

Mr. Them Mann g, for the Respondents 
JUDGMENT. — In this case the peti- 
tioner obtained a decree for possession of a 
piece of land and of a kyannej standing on 
the same land The deciee was by consent, 
and the defendant in that suit consent- 
ed to the Court ordeiing the demolition 
of this kyaunghy a Court Official The 
plaintiff then applied for execution of 
the decree and fora direction ordering the 
Bailiff to demolish the kyanng. The Court 
issued an ordinary delivery order. After 
that the Court was informed that the 
kyanvg in question was in possession of 
certain pongyis and that the said pongyis 
would shortly put in an application con- 
testing the plaintiff’s right to take posses- 
sion and demolish this kyaung. On that 
application the Court stayed the execution 
of the order passed by it and subsequently 
the respondents put in an application 
claiming the kyaung to be their property 
and stating that they are not parties to 
that suit and that the decree in that case 
was not binding on them. 

The Court thereupon held that this is a 
proper case for investigation under O. XXI, 
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r. 97. It is true that Order contemplates 
the Court ordering the investigation after 
the Bailiff has been obstructed to giving 
possession in terms of the decree. But I 
do not think, under the circumstances of 
this case, that the Court was wrong in 
anticipating the obstruction and ordering 
an investigation under 0. XXI, r. 97 

1, therefore, dismiss the application with 
costs. 

z. K. Application dismissed. 

SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

Miscellaneous Appeal No 2 op 1925. 

November 6, 1925. 

Present —Mr Riipchand Bilaram, A. J C 

MOOLJI MURAKJI SUNDERJI— 
Appellant 
versus 

M C PINTO AND ANOTHER— Respondents. 

Cohtiact Act {IX of 1871), s ISI Evidence Act (I 
of JS72), s 02- Co-eciecutants of negotiable instru- 
vient — Parol eiidence to proie that one of them uas 
surety, admissibility of > 

VVheie two peisons join togetlier m executing a 
bill 01 a promissory-note making themselves jointly 
and severally liable therefor, there la nothing to 
prevent one of them from proving by parol evidence 
that lie IS the surety and the other the principal 
debtor, provided that he does not thereby intend to 
affect the right of the creditor to demand immediate 
payment fxom eithei or both of the co-obhgors or joint 
prom ISO I vS [p 668, col 2 ] 

Pooley V i/arradirie, (1857) 110 R R 666, 7 Pb <S: B, 
431, 20 L J. Q B 156, 3 Jur (m a) 488, 5 W R 405; 
119 E R 1307 and GenU at Bank of India v Nadir^ 
shaha Mehta, 79 Ind. Cds 445, (1924) A I R (8)13. 
relied upon. 

Appeal against an order of the Official 
Receiver, dated the 7th January 1925. 

Mr Nadirshah Naoroji, for the Appellant 

Mr Fatehchand Assudamal^ for Re- 
spondent No. 1. 

JUDGMENT. —This is an appal 
against the order of the Official Receiver 
rejecting the claim of the appellant Mcolji 
Morarji as secured creditor over a sum of 
Es 2,532-1-7 It arises out of the following 
facts: — 

The Firm of Haribhoy Oodowji now insol- 
vent had an account with Messrs Cox& Co., 
Bankers, for discounting their bills, and as 
security for the due payment of the amount 
standing to their debit in the said account, 
they deposited the title-deeds of one of 
their immoveable properties by way of 
equitable mortgage with Messrs. Cox 
Co , who in their turn agreed to accommo- 
date them to the extent of Rs 1,20,000. 

The appellant had also an account with 
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Mesai's. Cox & Co. and had likewise de- 
posited title-deeds of his propeities to 
secure the due payment of the amounts 
debited to his account. 

Messrs, Haribhoy Oodowji and the appel- 
lant both joined together in borrowing a 
sum of Rs. 30,000 from Messrs. Cox and Co., 
on two bills executed by them jointly and 
each of them appropriated to his own use 
the sum of Rs. 15,000. Messrs. Haribhoy 
Oodowji became insolvent before the due 
date of the payment of the two bills. The 
appellant retired one of the two bills and 
requested Messrs. Cox & Co. to recover 
the amoupt of the other bill in the first 
instance from the property of the insol- 
vent contending that he was only a surety 
for the amount. This Messrs. Cox & Oo. 
declined to do. They recovered the 
amount of the 2nd bill also from him and 
in reply to the protest of the appellants’ 
Pleaders they said as follows: 

“With regard to the last part of your 
letter ail we can say is that if your client 
is entitled in law to, the benefit of the 
security held by us, W will continue to 
hold the same and to have recourse to it 
after our entire indebtedness is satisfied.” 

The property was subsequently sold by 
Messrs. Cox & Co. as secured creditors, 
and after the rest of their claim against 
the insolvent was satisfied, there was a 
s.urplua of Rs. 2,532-1-7 in their hands; 
Whicl^ they handed over to the Official 
Receiver duly intimating to him that the 
appellant claimed a preferential right over 
it, as surety and as such entitled to the 
benefits of the security held by them. 

ThjO Official Receiver has declined to re- 
cognize the claim of the appellant as a 
secured creditor and has retaiped the 
money with himself for the benefit of the 
general bpdy of the creditors of the insol v- 
elnts.' On the evidence apd the inferences 
to be drawn therefrom, there can be no 
doubt, that the appellant and the insolvents 
■^ere each of them a surety for the other 
teethe extent of a moiety of the amount 
boflpwed qn the two bills e^d that they had 
joined together as co-executants to afford 
a greater ^ecurjty to Messrs. Cox ^ Co., 
whd were at liberty to ^11 back on either 
of them for payment of the whole amount 
on the due date. It is equally clear on the 
eyidefice of Mr. Leslie Smith, the Manager 
of' Hessrsi Cox & Co., that the equitable 
rdortgage created by the insolvents extend- 
ed to ail' bills discounted by them, whether 


such bills were executed by the insolvents 
alone or jointly Avith others and that the 
whole sum of Rs. 30,0i)0 was debited to the 
insolvents as a contingent liability in the 
account, Ex. 10, which was the subject of 
the equitable mortgage. It would, there- 
fore, appear that the whole sum of Rs. 30,000 
and a portion of a moiety thereof appropri- 
ated by the insolvents to their own use, was 
inte7' alia secured by the eq.uitable mort- 
gage of their property. 

It is urged on behalf of the Official Re- 
ceiver that it is not open to the appellant 
to give oral evidence to v&xy the terms of 
the dishonoured bill, which terms are in 
writing, and to prove that the appellaat 
joined in the bill as a surety only. .This 
argument is based on a misconception of 
facts. The bill contains a joint promise by 
the two executants to pay to their credi- 
tors the amount of the bill jointly and 
severally and so far as the express promise 
goes it may not be varied by parol evi- 
dence. The bill does not declare in express 
terms the rights of the co-obligors inter ee, 
and there is nothing in law to prevent one 
of them to prove such terms by parol evi- 
dence, provided that he does not thereby 
intend to affect the rights of the creditor to 
demand immediate payment from either or 
both of the co-obligors or joint promissors. 
Pooley V. Harradine (1) and Central Bank 
of India v. Nadirshaha Mehta (2). 

The joining together of two persons in 
executing a bill or a promissory-note in 
favour of the person who advances money 
on such bill or cote, though one of them 
is the principal debtor and the other is 
surety, is one of the common cases con- 
templated by s. 132, Indian Contract Act, 
and m referred to in the illustration to that 
section. Section 132 and the illustration 
read as follows:— 

“8e,ciion 132— Where two persona con- 
tract with a tbifd person to undertake a 
certain liability and also contracts with each 
other that ope of them shall be liabje only 
on the default of the other, the third person 
not being a party to sjich contract, the 
liability of each of such two persons to the 
third person under the first contract not 
affected by the existence of the 2od’ con> 
tract, although sqch third person, may hav-e 
been aware of its existence. 

(1) (1857) 110 R H. 666; 7 E. H 431; 26 L. J'. Q; 
B 156, 3Jur. (n. b) 408; 5 W. K. 40i| 110' K. ». 
1307 

(2) 79 Ind. Cm. 445; (1924) A. I R. (S.) .ia, 
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Illustration. 

A and B make a joint and several promis- 
sory-note to 0. A makes it, in fad, as 
surety for B and C knows this at the time 
the note is made. The fact that A to the 
knowledge of C, made the note as surety 
for B, is no answer to a suit by C against 
A upon the note " 

The section prevents the co-obligor to 
qualify hi? immediate liability to the 
creditor but goes no further and does not 
debar him from claiming his rights as a 
surety under the subsidiary contract refer- 
red to in the section and declared by the 
Legislature in the subsequent sections 
■which follows including s. 141 of the Act. 
If' Messrs. Cox A Co. had acceded to the 
request of the appellant they were in- 
dubitably entitled to retain the surplus 
sale-proceeds in part-payment of the dis- 
honoured bill as secured creditors. The 
appellant has paid the amount and is, there 
fore, entitled to the same lien which Messrs. 
GOx &■ Co. , had over the surplus sale- 
pfoceeds. 

I km of opinion that the Official Receiver 
was in error in rejecting the appellant’s 
claim. I allow the appeal with costs and 
order- that the costs of the appellant do 
come'out of the estate of the insolvents. 

P. B. A. Appeal allowed. 


LA»OB& HIGH court; 

SfioOND UtviL Appbal No. 1947 op 1924. 
January 28, 1925. 

Present: — Mr. Justice Campbell. 

R08HAN LAL minor through his 
MOTHER Musammat DURGA DEVI— 
Plaintiff — Appellant 
versus 

Seth RUSTOMJI and oi hers — Defendants 
— Respondents. 

Hindu law^ Joint family -Alienation — Manager's 
powers — Benefit of estate — Necessity 

The manager of a joint Hindu family has an 
implied authority to do whatever is best for all 
concerned, the test being whether the transaction is 
one into which a prudent owner will enter in order 
to benefit the estate, [p. 67Q, col. 1.] 

Tlje terin necessity not only covers a case of actual 
pressure on an estate or a danger to be averted by 
piompt discharge of liabilities but an act benefitting 
the estate as well [p 670, qoI 2 ] 

Brij Narain Rai v Mangla Prasad Rai, 77 Ind Cas. 
689; 46 A. 95; 21 A. L J. 934; 46 M. L J, 23; 5 P L 
T. 1; 2« 0, W, N..253; (1924) M. W. N. 68; 19 L W. 72; 
2 Pat. L. R. 41; 10 0. <& A L. R. 82, (1924) A I R. 
(P, 0.) 50; 33 M L. T. 457; 26 Bom. L R. 500, 11 0 L. 
J. 107; 51 1. A. 129; 1 0. N 48: 41 0 L. J. 232 
(P. 0.), ■ Nagindcu Maneklcd v. Mahomed Yunif Mit- 
ckela, 64 Ind. Gas. 023-, 46 B. 312; 23 Bom. L. R. 109 1; 
(t99S> A. I. R. (U.)' 122, Hmoomanpersaud Panday v. 


Babooee Munraj Koonweree^ 6 M. 1. A. 393; 18 W R. 
81n, Sevestre 253n; 2Suth. P. 0. J. 29; 1 Sar P 0 J. 
552, 19 E R. 147, Sheotahal Singh v. Arjun Das^ 56 
Ind Cas 870, IP H T 136„ (1920) Pat 155, and 
Ram Chandra v Bhup Singhs 39 Ind Cas 280, 39 A 
437, 21 C W. N. G98, 1 P. L. W. 557; 15 A L J 437, 
19 Bom L. R. 498, 26 0. L. J 1, 33 M. L. J. 14, (1917) 
M W. N. 439, 22 M. h T. 22, 6 L. W. 213, 44 L A 126 
(P C ), referred to. 

Appeal from a decree of the District 
Judge, Lahore, dated the 14th April 1924, 
reversing that of the Senior Sub-Judge, 
Lahore, dated the 25th August 1922. 

Diwan Mehr Chand and Lala Kahan 
Chand, for the Appellant. 

Lala Durga Das, for the Respondents. 

JUDGMENT. — This second appeal 
arises out of a suit by a son to challenge 
a sale of 2 kanals 9 marlas of land by his 
father at the rate of Rs. 1,000 per kanal. 
The findings of the lower Appellate Court 
are that the plaintiff and the vendor formed 
a joint Hindu family at the time of the 
sale and that the transaction was for the 
benefit of the estate. The suit was dis- 
missed on these findings. 

In second appeal two arguments have 
been addressed to me. The first is based on 
the summary set forth by their Lordships 
of the Privy Council in Brij Narain Rai v. 
Mangla Prasad Rai (1) of the circumstances 
in which the managing member of a joint 
undivided family can alienate or burden 
the estate. The first of these is stated to 
be that he cannot alienate or burden the 
estate except for purposes of necessity and 
it is contended that the term “necessity’^ 
represents actual pressure On an estate or 
danger to be averted by prompt discharge 
of liabilities, elc , and that an act of im- 
provement of the estate cannot come within 
its scope. Against this view the lower 
Appellate Court has cited two rulings 
both of which are apposite. The first is 
Nagindas Maneklal v. Mahomed Yusuf 
Mitehela (2) where adult co-parceners haa 
sold a dilapidated house. The family was 
in fairly good circumstances and it wa^ 
not hecessary to sell the house but the 
house yielded no income. It was held that 
the agreement of sale was binding bn the 
minor co-parcenera and that there was no 
reason to put a restricted interpretation 

(1) 77 Ind. Cas 689, 46 A. 95; 21 A.L. J. ,931; 46 M- 
L. J 23; 5 P L. T. 1; 28 C W. N. 253; (1924) Ml W. N. 
68; 19 h W. 72, 2 Pat. L R. 41; 10 O. & A. L. R. 82, 
(1924) A. I R. (P. O.) 50; 33 M. L. T 457; 26 Bom. L. 
k. 500; 11 0. L. J. 107; 51 1. A. 129; 1 0. AV. N. 48; 41 
0. L. J, 232 (P. 0 ). 

(2) 64 Ind. Oas. 923; 46 B, 312; 23 Bot». L. R.l094i' 
(1922)A. l.R.(B.)122. 
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upon the -^ord “necessity” so as to exclude 
a case like that before the Judges. Mr. 
Justice Fawcett expressed the opinion that 
there was no authority for holding that 
legal necessity was confined entirely to 
cases where debts are to be paid or there 
is other financial pressure, and he cited in 
support of this view the observations of 
their Lordships of the Privy Council in 
Hanoomanpersaud Pandey v. Babooea Miin- 
raj Kooyiweree (3) which recognized the 
power of the manager for an infant heir 
to charge an estate not his own “in case of 
need or for the benefit of the estate.” The 
second case was a decision by the Patna 
High Court printed as Sheotahal Singh v. 
Arjun Das (4) and dated the 10th of March 
1920. There joint family property had 
been mortgaged in order to pay the pre- 
mium for a 7 years’ lease which was held 
to have resulted in considerable benefit to 
the joint family. It was argued before the 
learned Judges that later decisions of the 
Judicial Committee had modified the rule 
laid down in Hanoomanpersaud Pandey v. 
Babooee Munraj Koonweree (3) and that the 
present rule requires a calamity affecting 
the whole family or necessity for its actual 
support or indispensable religious duties 
to justify an alienation. A large number 
of authorities was examined in connection 
with this argument and the conclusion, 
reached was that there had been no modi- 
fication of the previous rule and that the 
manager of a joint family has an implied 
authority to do whatever is best for all 
concerned, the test being whether the 
transaction was one into which a prudent 
owner would enter in order to benefit the 
estate. 

The learned Vakil for the appellant 
before me has urged that in Sahu 
Ram's case (5) the rule had been stated 
in the restricted form which he put 
forward. This is not so, for on page 
444* the correct and general principle is 
said to be that if the debt was not “for. the 
benefit of an estate” then the manager 
should have no power either of mortgage 
or sale of that estate in order to meet such 
a debt, and elsewhere allusion is made to 

(3) 6 M. I A. 393: 18 W R Slw; Sevestre 253n; 2 Suth 
P, C. J. 29, 1 Sar. P. C. J. 552, 19 U R 147. 

(4) 56 Ind Gas. 879; 1 P L T 136, (1920) Pat 155 

(5) 39 Ind. Cas. 280, 39 A 437, 21 0. W N 698; 1 P. 
L W 557; 15 A L. J 437; 19 Bom L R 498; 26 0 L. 
J.1;33M. L. J.14; (1917) M W. N.439; 22 M L. T. 
22, 6 L W 213, 44 1. A 126 fP. C ) 
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“estate or family necessity,” and in explain- 
ing the term “necessary purposes” the 
following passage occurs* — “The principles 
in legard to this is analogous to that of’ 
the power vested in the head of a religious^ 
endowment or muth or of the guardian of 
an infant family. In all of the cases where 
it can be established that the estate, 
itself that is under administration demand- 
ed, or the family interests justified, the^ 
expenditure, then those entitled to the' 
estate are bound by transaction.” This 
definition certainly does not exclude what 
might be described as benefit to the estate.* 

The second argument is that there was 
no benefit to the estate in the present case 
but the findings of fact of the lower Appel- 
late Court are against this contention, 
They are that a fancy price was obtained 
for the land, that the land was yielding 
no income to the joint Hindu family and 
that the sale proceeds were invested in five 
years’ cash certificates bringing in interest 
at the rate ot Ks. 150 per annum. The sale' 
was effected in May 1920. The lower Ap-; 
pellate Court took notice of the fact that* 
the actual cash certificates had not been- 
produced in the Trial Court, but it held' 
that this was not necessary as there was no> 
reason to disbelieve the statement of the;> 
witness Bhagwan Das who said that the 
investment had actually been made. An 
attempt has been made to re-agitate this 
point and the statement has been made to 
me that the cash certificates were actually 
called for by the plaintiff in the Trial Court. 
This statement, however, is proved from 
the record to be incorrect. 

Neither finding of the learned District 
Judge that the transaction was for the 
benefit of the estate, and that under Hindu 
Law it binds the plaintiff can be interfered 
with, and I dismiss the appeal with costs. 

R. h. Appeal dismissed. 


OUDH CHIEF COURT. 

Second Civil Appeal No. 324 of 1925. 
December 14, 1925. 

Present Justice Ashworth and 
Mr. Justice Misra. 

INDARPAL SINGH -Plaintiff- 
Appellant 
versus 

KALLOO AND ANOTHER — DEFENDANTS -- 
Respondents. 

Pre-emption^Pric^ fixed in good ^ faith-- Pinding 
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of fact — Appeal, second — Finding, whethei can he 
challenged. 

Wheje a Court of first appeal disbelie\oa the 
witnesses produced by a pre-emptoi in support of 
his allegation that the price mentioned m the sale- 
deed was not fixed in good faith, its finding that the 
price was fixed in good faith cannot be challenged iii 
second appeal, [p 672, col 1 ] 

Second appeal against a decree and 
judgment of the District Judge, Rai 
Bareli, dated the 4th April 1925, modifying 
that of the Additional Subordinate Judge, 
Partabgarh, dated the Slst July 1924, 

Mr. H. D. Chandra, for the Appellant. 

Mr. Bishambhar Nath Khanna, for the 
Respondents. 

JUDGMENT.— This appeal arises out 
of a suit for pre-emption brought by the 
plaintiff-appellant, Indarpal Singh, on the 
basis of a sale deed dated 2nd June 1922, 
executed by one Naghai Singh and another 
in favour of the respondents. The sale- 
deed related to a share m village (^handar- 
bhan, Patti Gokul Sah, District Partapgarh, 
and was for a sum of Rs. 2,400 The 
plaintiff alleged that the consideration 
stated in the sale-deed was fictitious, and 
that the price actually agreed upon between 
the parties' to the sale was Rs l,b00. He, 
therefore, claimed pre-emption of the pro- 
perty sold on payment of the said sum of 
Rs. 1,800. In defence, the title of the 
plaintiff to pre-empt was denied, and it 
was contended that the price entered in 
the sale-deed was fixed in good faith, and 
that the plaintiff could not be allowed to 
pre-empt on payment of any sum less than 
Rs, 2,400, the price entered in the sale-deed. 
The Trial Court, the Additional Subordi- 
nate Judge of Partabgarh, by his judgment 
dated the Slst July 19.i;4, held that the 
plain tiff was entitled to pre-empt and decreed 
the suit on payment of Rs. 1,800 being of 
opinion that the price entered in the sale- 
deed had not been fixed in good faith and 
that the sum of Rs. 1,800 was the price 
which had actually been agreed upon and 
which was the fair market value of the 
property sold. Against this decree the 
defendants-respondents appealed to the 
Court of the District Judge of Rae Bareli, 
who, by his decree dated 4th April 1925, 
set aside the judgment of the Trial Court, 
and held that the price mentioned in the 
sale-deed was the actual price which had 
been agreed upon between the parties, and 
on that finding, he varied the decree of the 
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Trial Court by passing a decree for pre- 
emption on payment of Rs. 2,400. 

The plaintiff now comes up in second 
appeal to this Court, and on his behalf it 
is contended that the finding of the lower 
Appellate Court should not be accepted, 
inasmuch as the appellant in this Court had 
produced evidence sufficient to discharge 
the burden of proof that lay upon him. 
It is contended that, in accordance with the 
ruling laid down in a decision of the late 
Judicial Commissioner's Court of Oudh, 
Dwarka v. Ludar (1), in a suit for pre- 
emption only very slight evidence is requir- 
ed of the plaintiff to support his allegation, 
that the price entered in the sale- deed was 
not the true price, in order to shift the 
burden of proof on the vendee. We have 
to examine how far that contention, pressed 
on behalf of the appellant, can be enter- 
tained in second appeal. 

There were three witnesses produced by 
the appellant in the Trial Court, namely, 
Mata Bhik and Sita Ram, the two attesting 
witnesses to the sale-deed in suit, and 
Naghai Singh, one of the vendors. The 
story narrated by the two marginal witnesses 
above mentioned was disbelieved by the 
Trial Court. That Court, however, believed 
the evidence of the vendor, Nagahi Singh, 
and, taking other facts into consideration, 
came to the conclusion that the considera- 
tion stated in the sale-deed was a fictitious 
consideration. In appeal the learned Dis- 
trict Judge agreed with the Trial Court in 
its view that the evidence of the two 
marginal witnesses was untrustworthy and 
could not be relied upon. He went a step 
further, however, and disbelieved the evi- 
dence of the vendor, Naghai, also. He 
stated in his judgment : 

“ Naghai Singh also has not spoken the 
truth and is not worthy of credit." 

The result at which the learned District 
Judge arrived was, that he disbelieved all 
the witnesses produced in the case by the 
plaintiff-appellant, and was of opinion that' 
the plaintiff had altogether failed to prove 
that he had given even the slight evi-. 
deuce of want of good faith in the statement 
of the price entered in the sale-deed, as 
laid down in the ruling quoted above. In 
these circumstances, there is no point of 
law left in the appeal. It was for the 
lower Appellate Court to have accepted or. 
not the evidence of Naghai Singh, the 

( 1 ) 4 0 , 0 . 217 , 
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vendor. It' could not see its way to accept 
that evidence, and came to a finding of 
fact that there was no evidence which had 
been produced in the case by the plaintiff 
sufficient to justify him in shifting the 
burden of proof on to the other side. 1 1, 
therefore, appears to ua to be clear that 
the finding of fact arrived at in this case by 
tho lower Appellate Court cannot be disturb- 
ed in second appeal. 

We, therefore, direct that the appeal 
sHbuld stand dismissed with costs. 

z. K. Appeal dismissed. 


MADRAS HiaEf COURT, 

Second Civil Appeal No. 532 of 1922. 

October 7, 1924. 
present:— Mr. Justice Jackson. 

ADDEPALLI KONDAYYA— Plaintiff— 

APPELIiANT 
, . versus 

YANDRt) VEERANNA— Defendant— 
Respondent. 

Transfer of Property Act (IV of 18Si), 118 — 
Transfer of piece of land in heu of grant of right 
of easement — Registered deed, whether necessary. 

A trAUsaction by which a person agrees to permit 
auot^r to rest the beams of a structure on his wall 
and to open cupboards therein in exchange for a 
pteca of land _ of the value of less than Ks. 100 need 
not be in writing registered, where each party has 
delivered possession to the other 

The grant of an easement is not a transfer of 
ownership of immoveable property. 

Bhagwan Sahai v. Narstngh Sahai, 3 Ind. Gas. 615, 
SI A. 612; 6 A. h. J. 871, relied on, 

Second appeal against a decree of the 
Court of the Subordinate Judge, Cocanada, 
in A. S. No, 45 of 1921, preferred against 
a decree of the Court of the Additional 
District Munsif, Cocanada, in O. S. No. 105 
of 1919. 

Mr. C. Rama Rao, for the Appellant. 

Mr.. P. Somasundaram, for the Respond- 
ent. 

JUD.Q,WfiNT.— -Appeal from the decree 
of 'the Subordinate Judge of Cocanada in 
A.'S,'No.'45 of 1921. 

The plaintiff and defendant entered 
into • an Oral agreement whereby the de- 
fendant wab permitted to rest the beams of 
a stritcture' upon plaintiff’s wall, and to 
open certain cupboards in the said wall, 
in isxoharige for land which plaintiff added 
to his property. Plaintiff alleges that the 
full amount of land has not been made over 


to him, and sues to have the cupboarijs and 
beams removed. The lower Appellate 
Oouit has found that less land than what 
is alleged by plaintiff Avas agreed to be ex- 
changed, and that defendant has fulfilled 
his part of the agreement. Accordingly it 
has dismissed plaintiff's suit and plaintiff 
appeals. 

Two points have been* argued. 

(1) . The lower Appellate Court’s finding 
on the facts is not based upon any evidence 
(10th ground of appeal). 

(2) . The exchange pleaded by defendant 
is not valid since there was no registered 
document and no delivery (2nd ground). 

I do not find that the lower Appellate 
Court proceeded without regard to the 
evidence. Appalaswami (D. W. No. 3) says 
that the land given in exchange extended 
to the west as far as the line in continua- 
tion of the western boundary of the western 
verandah of plaintiff’s house and to the 
north of the red line in Ex. “B.” That is 
the triangular section south of the new 
wall and north of the red boundary line 
which the Subordinate Judge finds to have 
been the portion surrendered by defendant 
and this finding on the evidence cannot be 
traversed in second appeal. 

It is a very small trip of land ad- 
mittedly below Rs, 100 in value (District 
Munsif’s judgment, para. 7). Therefore, 
there is no question of the necessity of a 
registered document. Each party has de- 
livered possession to the other, the defend- 
ant by allowing plaintiff to wall off the 
triangle of land, and the plaintiff by con- 
structing the cupboards on defendant’s 
side of the wall and having them available 
for his use. Therefore, the exchange is 
valid, and plaintiff has no right to oust the 
defendant. As regards the other grounds 
of appeal, (grounds Nos. 2 and 3), if an ex- 
change for defendant’s land plaintiff baa 
only obtained an easement (and the transfer 
of the portion of his wall occupied by the 
cupboards is not a transfer of tangible pro- 
perty), then there is no question of plaint- 
iff’s transferring (apart from creating) any 
immoveable property either tangible or 
intangible. The only transfer would be the 
transfer of defendant’s triangle, and the 
transaction is on the same footing as it 
would be if plaintiff had given cash instead 
of an easement in exchange for this land. 
This point, that the grant of an easement 
is not a transfer of ownership, is laid down 
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ia Bhagwan Sahai v. Narsingh Sahai (1), 
the ruling quoted by the lower Appellate 
Court. The Subordinate Judge may have 
overlooked that the other side of the bar- 
gain, the transfer of defendant’s land, is a 
transfer of ownership, but to establish that 
transaction proof of delivery is sufficient 
because, as I showed above, its value is well 
below Ks. 100. 

Ground No 4 — And if plaintifPhas transfer- 
red tangible property by the transfer of the 
cupboard space, then again, its value is so 
small that proof of delivery is sufficient 

Ground No 5 — There is no such finding. 
The site “all along the northern side” 
which the Subordinate Judge finds was 
intended to be given is just that triangle 
which I have explained above and that has 
been given. 

Grounds No^ 7 and 8 d© not arise and 
there is no question of onus. 

The appeal fails on all grounds and is 
dismissed with costs. 

V. N. V. Appeal dismissed 

(13) 3 lad Gas 615, 31 A 612, G A L J 871 


GUDH CHIEF COURT. 

First Miscbllinbous Appeal No 11 of 1925. 
December 15, 1925 
Present • — Mr. J ustice Ashworth and 
Mr, J ustice Misra 

Lala GAURI SHANKAR-CrboItor— 
Appellant 
versus 

R. J. DbCRUZE — Insolvent -Respondent. 

Provincial Insolvencij Act (V of liUO)^ s — 
--'Civil Procedure Code (Act V of iUOS), s CO - 
Provident Funds Act (IX of 1897), s J {If ) ~ Com- 
pulsory deposit", meaning of —Deposit paid out to 
insolvent — Attachment 

A “compulaory deposit” withia the meaning of s 3 
(4), Provident Funis Aet, is such deposit only so long 
as it remains in the fund, and not aftei it has been 
paid over to the person to whoso ciedit it had hitherto 
stood Lp 671, col 1 ] 

Therefore, a compulsory deposit under the Pro- 
vident Funds Act, after it has been paid out of the 
funds to an insolvent, is not exempt fiom attachment. 
[ibid ] 

Nagindas Bhukandis v Ghelabhai Gulahdas, 5G Ind 
Oas. 449 & 450, 44 B 673, 22 Bom L. H. 322, dis- 
eeixted from 

Appeal against an order of the Fourth 
Additional District Judge, Lucknow, dated 
the 5th March 1925. 

jMr. M. Wasivi, for the Appellant. 

Mh Bam Shankar^ for the Respondent. 
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JUDGMENT* — This is an appeal from 
an order of the Fourth Additional Judge of 
Lucknow in insolvency proceedings. The 
insolvent, R J De Cruze, resigned his 
position as an employee in the Oudh & 
Rohilkhund Railway. A sum of Ra. 4,800 
standing to his credit in the provident fund 
was then returned to him He had at an 
earlier date been made an insolvent, but 
had not been discharged A creditor, the 
appellent, asked (no Receiver having been 
appointed) to be allowed to attach this 
sum. The lower Court, relying on the case 
of Nagindas Bkukandas v Ghelabhai Gulab^ 
das (1), upheld this contention. The 
question in this appeal is whether the 
lower Court was right in doing so. 

The decision relied upon appears to us to 
be on all fours with the present case, but 
we regret that we are not disposed to 
follow it. It was admitted in the judgment 
of the Bombay Court that, under s. 16 (4) of 
the Provincial Insolvency Act III of 1907* 
which is identical with s. 28 (4) of the 
present Act, V of 1920, all property acquired 
by an insolvent after the date of adjudica-* 
tion and before his discharge, shall forth- 
with vest in the Court or Receiver, and it 
was remarked that, at first sight, it would 
appear that these words in their literal con- 
struction are free from any doubt But the 
Bombay High Court refused to adopt a 
literal construction on two grounds The 
first ground was that in the English case^ 
Cohen v Mitchell (2), the English Court 
had declined to follow the literal construc- 
tion of ss 41 and 54 of the English Bank- 
rupty Act on the ground of inconvenience 
and the Bombay High Court pointed out, 
that in a previous case decided by the 
Bombay High Court, Ahmahamad v. Vadi- 
lal Deichand (3), the Court had allowed 
itself the same measure of freedom. It 
suffices to say that the earlier Bombay case 
was distinguishable both from the later 
Bombay case and from the present case, 
inasmuch as in that case the insolvent had 
transferred property in good faith acquired 
by him after the adjudication order to a 
third party for value. It was not pleaded in 
this case that the provident fund money 
had passed out of the control of the insol- 
vent. In the later Bombay case, however, 

(1) 56 Ind. Gas. 449 & 450; 14 B 673, 22 Bom. L. R. 
322 

(2) (1890) 25 Q B D 262, 59 L J. Q. B. 409, 65 L. 
T 206. 38 \y R 351, 7 Morrell 207 

(3) 53 Ind. Oas. 197; 21 Bom, L, R, 849, 43 B, 890, 
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it has been held, that neither the Official 
Assignee nor the Official Receiver (and 
similarly the Court) has any claim to money 
drav^n by an insolvent as his provident fund 
from a Railway Company. The English 
ruling Cohen v. Mitchell (2) the decision in 
Nagindas Bhukandas v. Ghelabhat Gulahdas 
(1), was based on other considerations. It 
invoked 8. 4 of the Provident Funds Act, 
1897, which is still in force. This section 
I)rovides that neither the Official Assignee 
nor Receiver, appointed under Ch. XX of 
the C. P. 0, shall be entitled to or have any 
claim on a compulsory deposit. The pre- 
sent s. 57of the Provincial Insolvency Act 
V of 1920, takes the place of s. 351 of the 
C. P, 0. of 1882 as regards the appointment 
of Receivers. The Bombay High Court 
expressed the opinion that the words “shall 
be entitled to or have any claim on any 
such compulsory deposit,” would bar a 
claim to a compulsory deposit, even after it 
had been paid over to the insolvent. In 
so doing we consider that the Bombay High 
Court ignored the definition of “compulsoiy 
deposit” contained in s. 2 (4) of the Pro- 
vident Funds Act, IX of 1897. The defini- 
tion runs as follows : — 

** ‘Compulsory deposit’ means a subscription 
or deposit which is not repayable on demand, 
or at the option of the subscriber or deposit- 
or, etc.” Inour opinion the words ‘‘repayable 
on demand” clearly show that a compulsoiy 
deposit is only a deposit so long as it 
remains in the fund, and not after it has 
been paid over to the person to whose credit 
it had hitherto stood. 

The respondent’s Counsel invoked sub-s. 
(5) of 8. 28 of the Provincial Insolvency 
Act, V of 1920. This provision excludes 
from attachment of property which is ex- 
empted by the C. P. C., 1908. Turning to 
the C. P. C., 1908, we find that s. 60 (1), 
proviso {k), exempts from attachment all 
compulsory deposits and other sums in or 
derived from any fund to which the 
Provident Funds Act, 1897, for the time 
being applies, in so far as they are declared 
by the said Act not to be liable to attach- 
ment, but we have already stated that the 
Provident Funds Act, 1897, only exempts 
compulsory deposits, and that the definition 
of compulsory deposit will not include 
money after it has been paid out of the 
funds to an insolvent. The C. P. 0., does 
not, therefore, carry us any further or 
ftsaiet the insolvent. 


We are not concerned here with deciding 
whether the Bombay High Court in its 
eailier decision, quoted above, was right 
in holding that the Receiver could not 
interfere with property once it was tranfer- 
ed to a third party in good faith for con- 
sideration by the insolvent after an order 
of adjudication. It is obvious that money 
paid over by an insolvent to his wife, as 
is alleged to have been the case in respect 
of this money by appellant’s Counsel, can- 
not come under this description of property. 
For the above reasons, dissenting from the 
decision in Nagindas Bhukandas v. Gela-‘ 
bhai Gulahdas (1), we allow this appeal with 
costs, and direct the low^er Court to take 
into consideration the appellant’s applica- 
tion on Its merits. 

N. n. Appeal allowed. 


LAHORE HIGH COURT- 

Civil Revision No. 224 of 1923. 

January 7, 1925. 

Present: — Mr. Justice Harrison. 

Firw BIHAR! LAL- JAl NARAIN— 
Plaintiff- -Petitioner 
uersus 

IIAR NARAIN DAS and others — 
Defendants — Respondents. 

Limitation Act {IX of 1908), Sch I, Art, 85— 
Principal and commission agent — Account, mutual, 
open and current 

A suit on an account by a commission agent, who 
received goods from the defendant and also discount- 
ed his hundis, showing a shifting balance sometimes 
HI favour of one and sometimes in favour of the other 
IS a suit on a mutual, open and current account, and 
is governed by Art. 85 of Sch I to the Limitation 
Art Ip 675, col 1 ] 

Ratan Chand-J awala Das v Asa Sing/i-Bagha 
Singh, 62 Ind Cas 898, 4 L L J 2l7, (1922) AIR. 
(L ) 188, Ratan Chand-J wala Das v Asa Singh-Bagha 
Singh, 59 Ind. Cas 669, 3 U. P L R (L.) 3, 26 P. W. 
R 1921, 31 P L R 1919 and Namberumal Chatty v. 
Kotayya, 21 liid Cas 773, 14 M L T 498, relied 
on 

Manght Ram v Firm, of Ram Saran Das Maman 
Chand, 26 Ind. Cas 415, 23 P R 1915, 35 P. W. R. 
1915, 100 P L R 1915, distinguished 

Revision from an order of the Judge, 
Small Cause Court, Dellii, dated the 23rd 
Januarj’ 1923. 

Bakhshi Tek Chand, for the Petitioner. 

JUDGMENT. — In this case the plaint- 
iff’s suit has been dismissed as barred by 
limitation under Art. 83 and a revision from 
that order is before me. 

The fads are briefly that the plaintiff 
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sued on a lengthy account showing a 
shifting balance, sometimes in favour of the 
petitioner and sometimes in favour of the 
othei. He was a commission agent and 
as such received goods from the defendants 
and also discounted the defendants' hundis, 
and he claimed on these facts that his suit 
was governed by Art 85 The Trial Court 
has relied on Manghi Ram v Firm of Ram 
Saran Das-Maman Ghand (1), in which the 
facts are not identical, for apparently there 
was no mutual, open and current account in 
that case and the transactions between the 
parties were confined to certain hundi trans- 
actions. Counsel for the petitioner has relied 
on Ratan Chavd-Jwala Das v Asa Singh- 
Bagha Singh (2), Ratan Chand-Jwala Das v. 
Asa Singh- Bagha Singh (3) and Namberumal 
Chettf/ v. Kotayya (4), the last of which is 
exactly in point and indeed the facts aie 
identical with the small distinction that in 
that case the plaintiff advanced monies to 
defendant out and out whereas in this case 
he merely discounted the hnndis^ the result 
being the same. 

Following these authorities I find that 
although the parties have had dealings as 
commission agent and principal in virtue 
of the mutual open and cuirent account 
which relates both to these dealings and to 
the hundi transactions the suit is governed 
by Art. 85, and, therefore, is within time. 

1 accept the revision, set aside the finding 
of the Trial Court and return the case for 
decision on the merits. Costs of the peti- 
tioner wdll be paid by respondents 

N. II. Revision accepted. 

Case returned. 

(1) 23lnd Cas 415, 23 P R 1915, 35 P W R 1915, 
loop L R 1915 

(2) 62 Ind Cds 898, 4 L. L J 217, (1922; A I R 
(L) 18S 

(3) 59 Ind Caa 669, 3 P P L R (L ) 3, 26 P W 
R 1921, 31P L R 1919 

(4j 21 Ind. Cas 773, 14 M h T 498 


OUDH CHIEF COURT. 

Second Civil Appeal No 275 of 1925. 
November 9, 1925. 

Present'— Mr. Justice Stuait, Chief Judge, 
and Mr. Justice Misra. 

Masammat RAISUNNISA wifuof 
ABDUL MAJID— Plaintiff-Appellant 
ve vsu s 

ZORAWAR SAH— Defendant- 
Respondent. 

Mortgagor and mortgagee - Deed, aimpU, executed by 
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mortgagor tn favour of mortgagee — Mortgagor, heirs oft 
whether bound Limitation—Claim by way of defence 
- Limitation, whethei can he pleaded 

A simple do 2 (i executed by the moitgagor m favour 
of th? mortgage 3 and containing the stipulation that 
the money taken under it shall be paid at the tune of 
the redemption of the mortgage can be enforced 
against the heirs of the mortgagor 

Ham Adhxn Misra v Sitla Bakh'ih Singh, 25 Ind 
C.is 903, 17 O C .101, liar Pershad v Ram Chander, 
63 Ind Cas 750, 41 A .37. 19 A L J 807, 3 U P L 
R, (A) 139, (1922) A I R (A ) 174, Allu Khan v 
Roshan Khan, 4 A 85, AWN (1885) 133, 2 Ind 
Dec (n s ) G74, Han Mahadaji Savarkar y Balamhhat 
Raghunath Kharc, 9 B 233, 5 Ind Dec (ns) 155 and 
Gaya Piasadv Rjtchpal, 70 Ind Cas 66, 9 0 L J 
484, 4 U P L R (0) 110, (1923) A I R (0)24, re- 
fen ed to 

It 13 a settled rule of law that no limitation can b© 
pleaded against a claim made by way of defence [p. 
677, col 1] 

Navnidh Lai v Mahadeo Singh, 65 Ind Cas 401, 25 
O C 134, 8 O L J 640, (1922) A I R (0 ) 58, refer- 
red to 

Second appeal against the judgment 
and decree of the Subordinate Judge, 
Bara Banki, dated the lOfch February 1925, 
upholding that of the Munsif, Patehpur^ 
dated the 1st September 1924. 

Mr. 7/asan for Mr. A. Rauf, for 

the Appellant 

Mr Bisheshar Nath, for the Respondent, 

JUDGMENT. 

Misra, J.— -This is a second appeal 
arising out of a suit for redemption brought 
by the plaintiff-appellant against the de- 
fendant-respondent and certain other per- 
sons. The facts so far as they are material 
for purposes of this appeal are as follows — 

One Jam Ali executed, on the 17th June 
1865, a usufructuary mortgage for Rs. 50 
in respect of certain lands, situate in village' 
Karmulapur, District Bara Banki, in favour 
of one Lodhey, the father of defendants 
Nos. 2 and 3 It was stipulated in the 
deed that the profits of the property mort- 
gaged were to be appropriated by the 
mortgagee m lieu of interest. Subsequently, 
under a deed executed on the 17th January 
1870, the said Jam Ali borrowed a sum of 
Ks. 150 from the same Lodhey agreeing to 
pay the said amount by instalments and in 
case the money was not paid at the stipu- 
lated time it was to be paid with interest 
at 2 per cent, per mensem at the time of 
redemption. It was also stipulated in this 
deed that without the payment of the 
money borrowed thereunder the mortgagor 
would not be entitled to redeem the pro- 
perty mortgaged under the deed of 1865, 
The plaintiff* appellant, Musammat Raisun- 
nisa, who seeks redemption, ia one of the 
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heirs of Ja,ixi Ali, the original mortgagor, 
being one of his grand-daughters and who 
is admitted for the purposes of this litiga- 
tion, by the parties to be the sole heir and 
representative of Jam Ali, the mortgagor. 
The defendant-respondent, Zorawar Sah, is 
also admitted to be the sole representative 
of the mortgagee. 

The contest mainly centred round the 
deed of the 17tli January 1870. Its genuine- 
ness was denied by the appellant ; it 
was urged on her behalf that the deed, even 
if genuine, did not create any charge on 
the property in suit and she was not liable 
to pay the money *due under it. It was 
also contended that the deed being un- 
registered, could not operate as a charge 
on the property mortgaged and that, in 
any case, she was not bound to pay the 
amount of money due under it since the 
claim regarding that amount was barred by 
limitation. The last plea was not raised 
in either of the Courts below, but has been 
urged for the first time here. 

The Trial Court, the Munsif of Fatehpur, 
by his decree dated the Ist of September 
1924, decided that the deed of 1870 was 
genuine and that the plaintiff was bound 
to pay the money due under it. He accord- 
i-ngly decreed the plaintiff’s claim for 
redemption directing her to pay the princi- 
pal sum of Rs. 50 due under the deed of 
1865 and Rs. 1,878 due under the deed of 
1870. 

The plaintiff appealed against this decree 
to the Court of the Subordinate Judge of 
B^ra Banki and the learned Subordinate 
Judge V)y his decree dated the 10th Febru- 
ary 1925 has confirmed the decree of the 
Tjrial Court and dismissed the plaintiff's 
appeal. 

The plaintiff has again appealed to this 
Court and the contentions raised on her 
behalf are three- fold ; 

First, that the deed of the I7th January 
1870 cannot be construed as a deed of fur- 
ther charge; 

Secondly, that even if it be construed as a 
deed of further charge it cannot be opera- 
tive as such, being unregistered; and 

Thirdly, that the claim under the said 
deed is barred by limitation. 

In respect of the first contention reliance 
is placed on behalf of the appellant mainly 
on a ruling of the late Court of the Judicial 
Commissioner of Oudh reported in Ram 
4,dhin Misra v. Sitla Bakhsh Singh (1) in 

^1) 25 lad. Cas. 905; 17 0* 0. 303, 


w’hich it was held that because in the body 
of the deed in dispute in that case there 
was nothing to show that any interest in 
immoveable property was transferred it 
could not be considered as other than a 
simple bond for the payment of the money 
received and that the fact that the exe- 
cutant of the deed covenanted that he 
should not be allowed to redeem the mort- 
gage until he had satisfied the deed, did 
not render the deed a deed of mortgage 
or a deed of further charge, and the fact 
that the deed was described as a deed of 
further charge had not the effect of mak- 
ing it such a deed. This was the view 
promulgated by my learned brother, Mr. 
Justice Stuart, who decided that case. 
The view held in that case hae now to be 
accepted with caution in view of a later 
Full Bench decision of the Allahabad High 
Court in Har Pershad v. Ram Ghander (1). 
My learned brother was also a member of 
the Bench which decided that case and 
it appears that he has very much modified 
the view that was taken by him in^Ahe 
above Oudh case. It is, however, not 
necessary for me to com© to a definite deci-- 
sion on this matter in this case, since the 
learned Counsel for the respondent did not 
press the contention that the deed was a 
deed of further charge. 

It is also unnecessary to decide whether 
the deed can be considered to be a valid 
deed in spite of its not having been regis- 
tered, but I may point out that in the year 
1870 no Registration Act was in force in the^ 
Province of Oudh, the first Registration 
Act introduced in this Province being Act 
VIII of 1871. Till the introduction of the 
said Act registration in tfiis Province was 
governed by the registration rules pro- 
mulgated by the Judicial Commissioner of 
Oudh and under those rules it was not 
compulsory to register deeds like the one 
before us. 

The main point which has been argued 
on both sides in this Court is whether the 
deed, considering it to be a simple deed, 
can be enforced! against the appellant. I 
haven© doubt, in my mind, that the plaintiff- 
appellant being one of the heirs and re- 
presentatives of the original mortgagor, 
Jam Ali, cannot escape the liability of the 
payment under the deed in dispute* I 
am supported in this view by decisions of 
the various High Courts^ as well as by 


(2) 63 Ind. Cas. 750; 44 A, 37; 19 A. L. J. 807; 3 U, 
P. L. H. (A.) 139; (1922; A. 1. R. (A.) 171 ^F. B.). 
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those of the late Court of the Judicial 
Commissioner of Oudh, vide Allu Khan v. 
Roshan Khan (3), Rari Mahada]i Savarkar 
V. Balambhdt Raghunath Khare (4), Gaya 
Prasad v. Rachpal (5) and Naunidh Lai v. 
Mahadeo Singh (6) and also the Oudh case 
first quoted in the earlier part of this 
judgment 

It also appears to me that there is no 
force in the plea of limitation raised by 
the learned Counsel for the appellant. 
Turning to the deed in question I find 
that it provides that the money borrowed 
under it was to be paid in instalments 
and that in case the instalments provided 
for, were not paid on due dates specified 
therein, the mortgagor was to pay the sum 
due under the deed with interest at the 
time of redemption. It is. therefore, clear 
that the mortgagee w?^s clearly entitled to 
wait for the money due under this deed 
and is competent to demand it now when 
redemption is being sought for against 
him. It is not competent to the appellant 
to plead limitation in regard to a claim put 
forward by the defendant-respondent under 
this deed, because it is a settled rule of 
law that limitation cannot be pleaded 
against a claim made by way of defence. 
If any authority were needed in support of 
the point I would quote a case decided by 
a Bench of the late Court of the Judicial 
Commissioner of Oudh of which my learn- 
ed brother, Mr Justice Stuart, was a mem- 
ber. It is reported in Meharban Singh v. 
Raghunath Singh (7). 

I am of opinion that there is no force in 
this appeal. 

L therefor^ dismiss the appeal with costs. 

Stuart) O. J. — I agree with my learned 
brother as to the order passed in this appeal, 
atid add that my views as to the interpreta- 
tion and effect of deeds of this nature will 
be found in my decision in Har Pershad v. 
Ram Chander (2). 

N, H. Appeal dismissed 


(3) 4 A 85, A. W. N. (1885) 133, 2 Ind Dec, (n. s) 
674. 

(4) 9 B 233, 5 Itid Dec (n s ) 1.^5 

(5) 70 Ind Oas 66, 9 0 L J 484; 4 D P L R. (O ) 
110, (1923) A. I. R (O.) 24. 

(6) 05 Ind Caa 401, 25 0. 0 134, 8 0 L J. 640; 

(1922) A I R (0) 58 , , ,,, 

(7) 49 Ind Gas. 115, 5 0. L. J 708. 


RANGOON HIGH COURT. 

Special First Appeal No. 15 of 1925 
June 4, 1925. 

Present: — Mr. Justice Rutledge and 
Mr Justice Heald. 

M. S. S. OHETTYAR FIRM-AppeIllants 

versus 

MA TIN TIN— Respondent 

Civil Procedure Code (Act V of 1908), 0 XXI, r 2 
— Agreement not to execute decree- -Adjustment of 
decree -Certification, absence of, effect of 

An agreement by a decree-holder not to execute the 
decree amounts to an adjustment oi satisfaction of the 
decree and unless it is certified m accordance with 
the provisions of r 2 of O XXI, P C , it cannot bo 
recognised by the Executing Court as a bar to execu- 
tion 

Appeal against an order of the Small 
Cause Court, Rangoon, in C. E. No. 5166 of 
1924 

Mr B. K Naidu, for the Appellants, 

Mr. U Sein Tun Aung^ for the Respond- 
ent. 

JUDGMENT.— In Suit No 1268 of 
1921 in the Court of Small Causes, Rangoon, 
appellant obtained a decree against re- 
spondent and two others, namely, Po U and 
respondent’s husband V. Paul, for Rs 2,000 
(with interest) alleged to be due on a pro- 
missory note for Rs 5,000 executed by Po 
U and Paul, respondent having guaranteed 
payment of that amount. 

Recently appellant applied for execution 
against respondent by attachment and sale 
of certain furniture belonging to her in 
Rangoon, 

Re.'ipondent objected to his application 
on the ground that in consideration of her 
paying in full the amount of the decree 
which appellant had obtained against the 
same defendants in another suit, appellant 
had agreed not to take out execution of the 
decree in the present suit against either her 
or her husband. 

Appellant admitted that the decree in 
the other suit had been satisfied, but he 
said that the money was paid by one Po 
Hman and not by respondent and he denied 
that he entered into any such agreement as 
that alleged or that such agreement if made 
would be effective. 

The learned Judge of the Small Cause 
Court, after hearing the evidence called by 
the parties, held that the agreement was 
proved and dismissed appellant’s applica- 
tion for execution. 


Appellant appeals on the grounds that 
the agreement was not proved and that even 
if it was, it could not be recognized by the 
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Court*, executing the decree because, it had 
not been certified under O. XXT, r. 2. 

Respondent’s learned Advocate replies 
that the agreement did not amount to satis- 
faction or adjustment of the decree and 
that, therefore, there was no bar to its re- 
cognition. 

We have no doubt that such an agree- 
ment would amount to an adjustment or 
satisfaction of the decree as against res- 
pondent, and that as it was not certified 
it could not be recognized as a bar to exe- 
cution. 

We, therefore, set aside the lower Court’s 
order dismissing appellant’s application 
and direct the Court to deal with the ap- 
plication according to law. 

Respondent will pay appellant’s costs in 
this Court — Advocate’s fee to be two gold 
mohurs, 

z. K. Application dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal No. 232 op 1925. 

December 2, 1925. 

Present : — Mr. Findlay, Officiating J. C. 

GOPAL AND ANOTHER— 'Plaintiffs— 
Appellants 
versus 

KEISHNARAO — Dbfbndan t— 
Respondent. 

Nuisance -Latrine — Test. 

The question as to whether a latrine constitutes a 
nuisance from the legal point of view, must be judged 
by general standards on the principle enunciated in 
the legal maxim lex non favet vutis delicatoriim, and 
a particular latrine cannot be such a nuisance if 
latrines of the sort are common all over the city. Ip 
678, col 2.] 

Appeal against a decree of the Addi- 
tional District Judge, Nagpur, dated the 
24th January 1925, in Civil Appeal No. 86 
of 1924. 

Mr. M. R. Bobde, for the Appellants. 

JUDGMENT,— The facts of this case 
are sufficiently clear from the judgments 
of the lower Courts. What has been urged 
on behalf of the appellants is that on the 
facts proved in this case a legal inference 
of a private nuisance should have been 
drawn, and in this connection I have been 
referred to the decision in Bai Bhicaiji v. 
Perojshaw Jiwanji (1). I may say at once 

(1) 33 Ind. Cas. 192; 40 B. 401; 17 Bom. L. R. 
1040. 


that the facts of that case are very dis- 
similar from those of the present one. In 
the Bombay case a large set of stables for 
hackney carriages and their horses were put 
up close to the plaintiff’s residence. Here, 
on the other hand, we are dealing with a 
crowded portion of Nagpur City, in which 
the provision of a private latrine for most 
of the houses is practically a necessity. The 
previous latrine of Krishnarao was appa- 
rently built to the south of his house, 
whereas the present one is to the west. The 
latrine trap is only some 15 feet from the 
plaintiffs’ door, but, on the other hand, the 
evidence shows that it has been constructed 
on the latest principles and that the trap 
for removing sewage is concealed from any 
one standing at the plaintiffs’ door by a 
wall, and opens towards the north. 

It is true that the evidence of Dr. Sen 
shows that he had originally recommended 
the original site for the latrine but the 
Building Sub-Committee apparently sanc- 
tioned the present site. I have considered 
the evidence of the 3 expert witnesses and 
it does not seem to me to make out a case 
of a private nuisance. One has a certain 
amount of sympathy with a person of the 
plaintiffs' position, but in the present con- 
gested state of Nagpur City it seems to 
me that it would be a serious matter to pre- 
dicate of the present latrine that it con- 
stitutes a private nuisance. So far as one 
can judge from the map, the same pro- 
position might apply equally well to any 
and every other possible site for the latrine 
opening, as it must do, on to a public road 
for convenience of removal of the sewage 
by the Municipal sweepers. Happily, there- 
fore, it does not seem necessary for me, 
from the legal point of view, to hold that 
the latrine in question constitutes a nuis- 
ance of the kind the plaintiffs allege. Dr. 
Sen’s opinion is that it is not such a nuis- 
ance, and Dr. Paranjpe (D. W. No. 1) is also 
of the similar opinion. 

The question of whether a latrine like 
the present constitutes a nuisance from' 
the legal point of view, must be judged 
by general standards and, as 8tanyon,A. J. 
C., pointed out in Municipal Committee of 
Saugor v. Nilkanth (2) “/ex non favet votis 
delicatorumy Now, in the present instance 
the facts are that latrines of the sort are 
common all over Nagpur City. They are 
what may be termed an evil necessity. In 

(2) 31 Ind. Oa». 62, 11 N. L R. 132. 
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the congested state of Nagpur City it is 
almost inevitable that such latrines or their 
trap doors may be in close proximity^ or 
even in view of dwelling houses, although 
every endeavour is presumably made to 
avoid this In the present instance any 
site adopted for the latrine would probably 
cause annoyance to the occupant of some 
adjoining house were he as fastidious as the 
plaintiffs. It is further clear that the 
latrine constructed is of an improved type 
and that every effort has been made to 
reduce any nuisance caused thereby 

In the circumstances I think the lower 
Courts were correct in holding that a private 
nuisance has not been estal)lished and the 
appeal is dismissed without notice to the 
respondent 

G K. D. Appeal dismissed 


OUDH CHIEF COURT. 

Second Civic Appevl No 2Gfii of 1925. 

December 7, 1925 

Present: — Mr Justice Stuart, Chief Judge, 
and Mr. Justice Misra, 

KIDAR NATH — Plaintiff— Appellant 
ve7*$us 

BHIKHAM SINGH and others— 
Dbeendanth — Respondents 

Hindu Law Joint family Mortgage High rate of 
interest Legal necessity Burden of pi oof Second 
appeal Discretion of lower Court - Intel feience 
The burden of proving that the latc of interest 
provided foi in a murtgage-cleed executed by a 
member of a joint Hindu family is jiistUied by legal 
necessity lies on the moitgagee [p 080, col 1 ] 
Nawab Nazir Begam v Rao Raqhanath, 50 Ind Cas. 
434, 41 A 571, 36 M L J 521, 17 A L J 591, 23 O 
W N 700, 21 Bom L R 484, 26 M. L T 40, 30 C L. 
J 86, (1919) M VV. N 498, 1 U P L R (P 0 ) 49. 46 
I A 145 (P C ) and Dargahi v Rajcshwari Pershad, 
48 Ind Cas 753, 21 O C 265, referred to 
No interference is justified in second appeal with a 
discretion exercised by the lower Courts, unless it is 
shown that the discretion was exercised in an un^ 
reasonable manner [p 680, col. 2 ] 

Second appeal against the judgment 
and decree of the District Judge, Hardoi, 
dated the 11th February 1925, confirming 
those of the Sub- Judge, Hardoi, dated 
the 26th November 1924. 

Mr. Salig Ram, for the Appellant 
Mr. Motilal Saksena, for Respondents 
Nos. 2 and 3. 

JUDGMENT. 

Mlsra^ J. — This appeal arises out of a 
suit for possession brought by the plaintiff- 
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appellant, Kedar Nath in respect of a 
zemindari share mortgaged to him under 
a mortgage-deed dated 8th June 1909. 
The suit was decided by the Subordinate 
Judge of Hardoi on the 26th of November 
1924. The Subordinate Judge allowed the 
defendants to redeem and decreed the suit 
only in case the defendants did not choose 
to redeem the property. His decree has 
been confirmed by the District Judge of 
Hardoi by his decree dated the 11th Febru- 
ary 1925. 

The mortgage-deed on the basis of which 
possession was claimed by the plaintiff- 
appellant was executed by Bhikham Singh, 
defendant No 1, and his brother Sumer 
Singh, father of the defendants Nos. 2 and 3, 
for Rs 326 bearing interest at 12 per cent, 
per annum compoundable yearly in favour 
of the plaintiff s father since deceased. The 
mortgagee was entitled under the terms of 
the mortgage to take possession of the mort- 
gaged property in case that mortgage was 
not redeemed within the period of 3 years 
fixed in the mortgage-deed. Bhikham 
Singh alone executed two deeds of further 
charge each for Rs. 100 one on the 30th 
June, 1914, and the other on the 10th 
November 1917 

The defendants Nos. 4 to 8 were also made 
parties to the suit as subsequent trans- 
ferees. 

The defendant No. 1 Bhikham Singh did 
not contest the plaintiff’s claim and defend- 
ants Nos 2 and 3 claimed redemption in 
the present suit and the plaintiff did not 
dispute their right. The case was tried 
ex parte against defendants Nos. 4 and 5 
while defendants Nos 6 to 8 expressed 
their willingness to pay all? the money due 
on the mortgage-deed and the deed of fur- 
ther charge. The real contesting defend- 
ants in the case were defendants Nos. 2 and 
3 who claimed redemption in the case and 
contended that the rate of interest provided 
in the mortgage-deed could not be enforced 
as it was not justified by legal necessity. 
On the date the issues were framed in the 
case by the Trial Court the plaintiff’s 
Pleader expressly stated before the Court 
that the plaintiff had no objection to allow* 
the defendants to redeem the property 
mortgaged in this suit 

The point that remained for decision in 
the case was the rate of interest which the 
defendants should be asked to pay in case 
they chose to redeem the property. The 
learned Subordinate Judge came to the con* 
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tlusion tliat the rate of interest provided in 
the deed was not justified by legal necessity 
and so reduced it to 12 per cent, per annum 
simple. His decree was eonfiimed by the 
learned District Judge in appeal. 

Tn second appeal before us only two 
points are urged on behalf ot the appellant; 
the first was to the effect that it was not 
within the jurisdiction of the Courts below 
to pass a decree for redemption in a suit in 
which the appellant claimed possession of 
the property ; the second w^as to the effect 
that the rate of interest provided in the 
deed was a fair rate of interest and should 
not have been reduced by the Courts below. 
A subsidiary question regarding the costs 
of the suit was also raised which would be 
discussed at the end of our judgment 

On the first point we are clearly of 
opinion that the contention raised by the 
learned Pleader on behalf of the appellant 
cannot be sustained. We have indicated 
in the earliest portion of our judgment that 
the plaintiff’s Pleader expressed willingness 
on behalf of his client to allow the defend- 
ant to redeem the property and it was in 
these circumstances that the Trial Court 
passed a decree for redepiptiqn in favour 
of the defendant In fact of this clear 
attitude taken on behalf of the plaintiff- 
appellant we cannot now allow him in 
second appeal to raise the contention that 
the Courts below had no jurisdiction to 
decree redemption in the present suit. We, 
therefore, overrule that contention. 

On the second point the law as laid down 
by their Lordships of the Privy Council is 
quite clear. In Naivab Nazir Begum v. Rao 
Raghnnatk (1), quoted in his judgment by 
the learned District Judge, their Lordships 
of the Privy Coxincil laid it down that it 
was incumbent on those who supported the 
mortgage made by the manager of a joint 
Hindu family to show not only that there 
was necessity to borrow but it was not 
unreasonable to borrow at such a high rate 
and upon such terms and if it was not 
shown that there was any necessity to 
borrow at the rate and upon such terms 
as contained in the mortgage-deed that rate 
and those terms cannot stand. It is, there- 
fore, clear that the burden of proving that 
the rate of interest provided for in the deed 
was justified by legal necessity lay on the 

(X) 50 Xna. Cas 4X A 571; 36 M L J 521; 17 
A. b. .1 5<.0; 23 C. W N. 700, 21 Pom L 484; 26 
M. L T 40. 30 O L. J 86; (1919) M. W N 498, 1 U, 
b. P. (P 0) 49,461. A. 145(P C). 


plaintiff. There was no evidence given by 
him in proof of such necessity. The only 
evidence to which our attention was drawn 
by the learned Pleader on behajf of the 
plaintiff-appellant was that in a previous 
deed of mortgage executed by the grand- 
father of Bhikham Singh the same rate of 
interest was provided for as in the deed ip 
suit and that the said deed formed part of 
the consideration of the deed in question 
in the present suit. We, however, do pot 
consider that that could be considered i^s 
the evidence of the legal necessity regard- 
ing the rate of interest provided for in the 
deed in suit. There may be necessity for 
contracting a loan at a particular rate .of 
interest and at a certain time and ypt there 
may be no necessity for contracting a loan 
at the same rate at some other time sub- 
sequently. We, therefore, hold that the 
plaintiff-appellant failed to establish that 
the rate of interest stipulated in the mort- 
gage-deed in suit was justified by legal 
necessity Both the Courts below have ex- 
ercised their discretion by reducing the 
interest from 12 per cent, per annum com- 
poundable half yearly to 12 per cent, per 
annum simple and no argument has been 
addressed to us to justify us in holding 
that the discretion was exercised wrongly 
or in an unreasonable manner. Unless it 
can be shown that the discretion exercised 
by the Courts below was exercised in an 
unreasonable manner no case will have 
been made out for interference by us, in 
appeal [vide Dargahi v. Rajeshwari Pershad 

( 2 ) 3 - . . , 

VVe, therefore, maintain the decieion of 
the Courts Vielow on the point of legal 
necessity as well. 

Regarding the question of costs it wae 
urged before us that the Courts helow while 
allowing the defendants to redeem the pro- 
perty should have ordered them to pay costs 
of the suit as well, declaring them to be a 
charge on the property to be redeemed. The 
Trial Court ordered that the plaintiff’s costa 
in either case should be paid by the defend- 
ants Nos. 1 to 3. The defendants Nos. 4 to 8 
who are subsequent transferees were not 
ordered to pay costs of the suit We find 
that no separate coats were incurred hy the 
plaintiff owing to the defendants Nos. 4 to 
8 having been impleaded in the case. The 
trial against them was ex parte and no 
case has been made out for allowing costs 

(8) 48 Ind. Cas. 753; 81 0. C. 265. 
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to the plaintiff against those defendants 
We also find that the question of costs, in 
the form in which it has been raised before 
us, was not raised before the learned Dis- 
trict Judge m appeal. We, therefore, reject 
this contention relating to costs in second 
appeal. 

The appeal, therefore, fails and we dismiss 
it with costs. 

Stuart, C* J. — I concur. 

N. H, Appealtdismissed. 


PRIVY COUNCIL. 

Appeal from the Calootta High Court. 

June 19, 1925. 

Present — Lord Shaw, Lord Carson, 

Sir John Edge and Mr Ameer Ah 
Raja BHUPENDRA NARAYAN SINGH 
BAHAI) U R— Appellant 
verms 

MADAR BAKHSH sheikh, since 

DECEASED, AND OTHEkS — RESPONDENTS. 
Bengal Balm Taluks Regulation {VIII of IS 10), ss 8, 
20-~Vatm sale — Notice, service of -Failure to comply 
with requii ernents of sections -Sale, validity of 

Failure to comply strictly with the requiiements 
of ss 8 and 10 of the Bengal Patni Taluks Regula- 
tion 18 fatal to the validity of a patni sale 

Appeal from a decree and judgment of 
the Calcutta High Court, affirming that 
of the Court of the District Judge, Birbhum. 

Sir Lowndes, K. C, and Mi, B, Dube, for the 
Appellant 

Mr R. B, Raikes, for the Respondent. 

JUDGMENT. 

Lord Shaw.—Their Loidships have 
heard the argument of Sir George Lowndes 
in this case. He has traversed ground 
which has been for many years familiar in 
Bengal. The only question in the case is 
whether ss 8 and 10 of the Regulations re- 
ferred to were complied with 
The only point that now remains on the 
appeal is, there having been no general 
notice put up as the Act requires, whether 
the objection under s. 10 of the Regulations 
is not instantly fatal to the present appel- 
lant’s case. Their Lordships, having heard 
the argument, think that nothing has been 
pleaded which would induce them to vary 
the opipion which has been delivered by 
the Courts below, fn their Lordships’ opin- 
ion the appeal accordingly ought to be 


dismssed and they will humbly advise His 
Majesty accordingly. 
z, K * Appeal dismissed 

Solicitors for the Appellant. — Messrs. 
W. W. Box d Co, 

Solicitor for the Respondent.— Mr. R, 
Mackie, 


OUDH CHIEF COURT. 

Second Civil Appeal No. 322 of 1925. 

December 14, 1925 
Present: — Mr Justice Ashworth and 
Mr Justice Misra. 

CHANDRIKA PRASAD son of 

J AG AN NATH— Dbfen D ANT— Appellant 
versus 

NAZIR HUSAIN and another — Depend- 
ants— Respon dents. 

Hindu Law — Joint family — Charge, deed of — 
Excessive interest —Admission of propriety of in- 
teicbt 

A co-parcener of a Hindu joint family cannot be 
allowed to impugn the rate of interebt m any deed to 
which he hmiyeJf h a party, or where by his state- 
ments or conduct, he must be deemed to have ad- 
mitted the propiiety of the late [p 682, col 1 ] 

Where a co-paroener executes a deed of fuither 
charge, in which lie recites earlier deeds of further 
charge executed by other co-parceners, lie sliould be 
inferred to have admitted their validity in every 
respect, and cannot be allowed subsequently to set up 
that the earlier de-^ds were for an excessive rate of 
interest [ibid] 

Appeal against the judgment and decree 
of the Second Additional Sub-Judge, Luck- 
now, dated the 27th February 1925, confirm- 
ing those of the Munsif, District Lucknow 
dated the 23rd September 1924. ’ 

Messrs Ganga Dayal and Murari Lai, for 
the Appellant. 

Mr Bishehawar Dayal Srivastava, for 
Respondent No. 1. 

JUDGMENT.— This appeal arises out 
of a suit brought by the transferee of the 
interest of two mortgagors. The deed in 
question was dated the Ist of March 1909 
and was a usufructuary mortgage for Rs. 800 
re-payable in 12 years. It is not now in dis- 
pute that by four subsequent mortgages set 
forth in the judgment of the lower Appellate 
Court, the principal sum secured by the 
mortgage-deed was increased by Rs. 510 to- 
gether with interest It is, however, a ques- 
tion to be decided in this appeal whether 
the lower Courts were right in reducing the 
rate of interest secured by these four deeds 
of further charge The second point is wbe- 
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ther under the terms of the parent deed, 
the mortgagors were liable for a sum in 
respect of a certain area which had remain- 
ed in their possession. The third point is 
whether the lower Courts should have 
awarded interest from the date up to which 
its decree directed payment to be made to 
the date of actual realization of payment. 
The last point is whether the lower Courts 
were right in refusing to award the costs to 
the mortgagee. 

As to the first question Exs. A2 and A3 
are deeds of further charge executed by 
Subh Karan Singh, the elder mortgagor, 
on his own behalf and on behalf of his 
brother, Naurang Singh, who was then 
a minor. The rate of interest might have 
been challenged by Naurang Singh. So 
far from doing so we find that Exs. A4 and 
A5 which are by Naurang Singh on behalf 
of himself and his brother Subh Karan 
Singh (who was at the time in Jail) recite 
the fact of the execution of the deeds Exs. 
A2 and A3 and profess to be further charges 
in addition to the charges created by those 
first two deeds. We are of opinion that 
where a co-parcener executes a deed of 
further charge in which he recites earliest 
deeds of further charges by which act we 
hold that he should be inferred to have 
admitted their validity in every respect he 
cannot be allowed subsequently to set up 
that the earlier deeds were for an excessive 
rate of interest. Apart from this, it may be 
stated that the rate of interest in all the four 
deeds was the same. Neither brother could, 
therefore, have been allowed to contend that 
what he himself thought a proper rate was 
not a proper rate for his brother to fix. The 
transferees of the brother can be in no better 
position than the brother. The lower Appel- 
late Court appears to us to have gone wrong 
in ignoring the fact that the execution of 
these deeds of further charge at the same 
rate precludes a case being set up by the 
mortgagors that the rate was excessive. The 
decisions quoted by the lower Appellate 
Court refer, we understand, to cases where a 
co-parcener who is not a party to a deed 
by another co-parcener, would resist the rate 
agreed to by that other co-parcener as being 
unnecessary. They are no authority for 
allowing the rate of interest in any deed to 
be impugned by a co-parcener who was 
himself a party to that deed or must be 
deemed by his statements or conduct to have 
admitted the propriety of the rate. 

As to the second point, whether the mort- 


gagors were liable for use and occupation 
of the land reserved for their possession, 
the deed of mortgage of the Ist March 1909 
contains no provision for the mortgagors 
retaining possession of any land. It con- 
tains a provision that before redemption all 
claims against the mortgagors in favour of 
the mortgagee must be settled, but there is 
no evidence in this case to show what were 
the terms on which possession of this small 
area was retained by the mortgagor. The 
possession must have been retained with the 
assent of the mortgagee, but we cannot 
infer that any rent was payable, or, if so, 
what rent is payable. We, therefore, hold 
that no claim in respect of this land has 
been madeoutagainstthemortgagorsand the 
lower Courts were right in refusing to debit 
the mortgagor with any sum on this account. 

The third point raised is whether future 
interest should be allowed from the date on 
which by the decree of the lower Courts the 
mortgage-money was to be re paid and the 
date of actual realization thereof. We find 
nothing in 0. XXXIV, r. 7, or in the prescrib- 
ed form for a preliminary decree (given as 
No. 5 of Appendix D of the C. P. 0. ) that 
empowers a Court to award such interest. 
The appellant’s learned Pleader, however, in 
the course of his arguments abandoned con- 
test on the matter, and so without deciding 
the question from a legal point of view we 
reject this point taken in the grounds of 
appeal 

The last point to be decided is whether 
the lower Courts should have awarded the 
appellant mortgagee his costs. In the first 
appeal the appellant failed to raise a ques- 
tion of his costs in the first Court and he 
cannot, therefore, beallovved to claim them 
in second appeal. As to hiscosts in the lower 
Appellate Court and in this Court, we think 
that he should get them in proportion to 
his success, there being given no reason by 
the lower Appellate Court for withholding 
them. 

We note that the decree of the first Court 
does not agree with its judgment. The 
decree should have been one providing, in 
default of payment of the sum decreed oil 
the date fixed, for the property being sold 
inasmuch as the mortgage was a usufructu- 
ary one. This was ordered in the judgment. 
By some mistake the decree-writer has 
framed a decree directing that the plaintiff 
should be debarred from the right to 
redeem. 

Accordingly we allow this appeal in part 
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with costa to the appellant in both the lower 
Appellate Court and this Court in propor- 
tion to his success in this appeal. The 
plaintiff-respondent will also get his costs 
in the lower Appellate Court and in this 
Court in proportion to his success here. 
The order passed by the first Court as to 
costs will, however, stand. We extend the 
time for payment to six months from to 
day and direct the office to prepare now a 
decree under 0. XXXIV, r. 7, according to 
this judgment providing for redemption of 
the property by payment within the said 
time of the money due, and for sale thereof, 
in default. 

N. H. Appeal partly accepted. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Civil Revision No. 178 of 1925. 

October 27, 1925. 

Present: — Mr. Ilallifax, A. J. C. 

INDAL AND OTHERS— APPLICANTS 
versus 

DEBI AND another— Non- Applicants. 

Provincial Small Cause Courts Act {IX of 1887)^ 
Sch Ilf cl (8)- -Transfer of Property Act (IV of 
1882)f s 10^^ — Easements Act (F of J882)y s 60- 
Allowing cattle to pass through field on payment - 
License or lease --Suit for recovery of amount -Small 
Cause Courtf jurisdiction of. 

An agreement by a person to pay a certain quantity 
of grain every year to the cultivator of a field on 
account of the damage to be sustained by him owing 
to the cattle of the former passing over a strip of land 
in hia field, is not a license but a lease, as it creates 
a right in such person, which could be exercised by 
his transferees or his servants and could not be revok- 
ed by the grantor [p 683, col 2 ] 

A suit for recovery of value of such grain is, there- 
fore, a suit for the rent of a field and is not triable 
by a Small Cause Court li6id.J 

Application for revision of an order of 
the Small Cause Court Judge, Dhamtari, 
dated the 27th March 1925, passed in C. 8. 
No. 48 of la25. 

Mr. M. Y. Sharif, for the Applicants. 

Mr. P. C. Dutt, for the Non-Applicants. 

JUDGMENT.— It is alleged in the 
plaint that all the eight defendants agreed 
in December 1922 that they would pay the 
plaintiff a certain quantity of urad on the 
3rd of March every year on account of the 
damage to be sustained by him by his 
allowing them to take their cattle or carts 
over a strip of land one chain long and 
half a chain wide in one of his fields and 
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another strip six chains long and twenty 
links wide in the next field, which also 
belongs to him. Tn answer to the objec- 
tion that the suit was for rent and was not 
triable by a Small Cause Court the plaintiff’s 
Pleader re-stated the case in these words. 
“The defendants are given a license to pass 
over the plaintiff’s land. The claim is for 
license fee and not for rent. The suit is 
triable in this Court. The agreement w’as 
to pay 2\ khandies urad every year so 
long as the defendants took their cattle 
through the plaintiff’s land. During the 
last 3 years in suit the defendants have 
been taking the cattle through plaintiff’s 
land.” 

The agreement alleged satisfies the 
definition of a lease in s. 105 of the Transfer 
of Property Act and the payment alleged 
to have been promised that of rent in the 
same section. The definition of a license 
in 8. 52 of the Easements Act is a negative 
definition, and it is at times difficult to 
distinguish between a license and a lease 
or an easement. But this particular agree- 
ment created a right in the defendants 
which could be exercised by their trans- 
ferees or their servants or agents and could 
not be revoked by the grantor. It is ap- 
parent then from ss 56, 59 and 60 of the 
Easements Act that it cannot be a license. 
There is no suggestion that it is an ease- 
ment. It must, therefore, be held to be 
lease, and the payment claimed is rent. 

This stage of the case is slightly com- 
plicated by the fact that the eighth defend- 
ant Bhangi admitted the claim in the 
lower Court and that both he and the 
plaintiff Debi were represented by the same 
Counsel in this Court, a matter of which 
the learned Counsel himself was unaware 
till it was brought to his notice. He was 
aske<i to state the case for each of his 
clients separately, on the supposition that 
the decree against the applicants would be 
set aside for want of jurisdiction in the 
lower Court, and after consulting them 
urged on behalf of the plaintiff Debi that 
the whole decree ought to stand against 
Bhangi, and on behalf of Bhangi that he 
ought to be ordered to pay only one-eighth 
of the amount claimed, as he never meant 
to admit his liability for more than that. 
The position is ridiculous, and the whole 
decree must be set aside. If Bhangi de- 
sires to avoid further proceedings, he can 
easily do so by paying the share of the 
amount claimed which he admits is due by 
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him, and the suit can go on against the 
remaining defendants for the rest. 

The decree of the lower Court is set 
aside and it is ordered that the plaint shall 
be returned to the plaintiff for presentation 
in a Court having jurisdiction to try his 
suit. All the costs heretofore incurred by 
the applicants in both Courts will be paid 
by the plaintiff. The defendant Bhangi 
will pay his own costs. The Pleader's fee 
allowed in the lower Court is the grotesque 
sum of ten pies less than two rupees. In 
this Court it will be twenty five rupees, 
o. R. n. , Decide set aside. 


PATNA HIGH COURT. 

CiV^L Appeal No. 38 of 1923. 

July 24, 1925. 

Present : — Mr. Justice Ross. 

BALARAM MANJHl and others — 
Plaintiffs— Appellants 
versus 

JAGANNATH MANJHl and others — 

Defendants — Respondents 

Civil Procedure Code (Act V of 190S), ss 115, 151, 
0 XTjI, r. SS — Remand, order of, affecting decision 
of whole suit —Appeal, whether lies- Revision —Error 
of law -Partition, suit for -Property omitted by over- 
sight —Procedure 

An order of remand which is not confined to a 
prohmmary point but affects the decision of the 
whole suit, must be deemed to have been made m the 
exercise of the inherent powers of the Court and is 
not open to appeal, [p. 68i, col. 2 J 

An error of law does not affect the jurisdiction of 
the Court and does not furnish a ground for inter- 
ference in revision, [p. 685, col. 1 ] 

Where in a partition suit one of the properties 
which ought to be partitioned is, by oversight or for 
any other reason, left unpartitioned, it is open to the 
parties to draw the attention of the Court to the omis- 
sion and to get a direction from it in the matter [ibid,] 

Appeal from a decree of the Sub-Judge, 
Pdrulia, dated the 30th November 1922, 
reversing that of the Munsif, Raghunath- 
pur. 

Mr. Aehalendra Nath Das, for the Appel- 
lants. 

Mr. Subal Chandra Mazumdar, for the 
Respondents. 

JUDQMESNT. — This is an appeal 
against ah order of the Additional Sub- 
ordinate J udge of Purulia reversing a deci- 
sion of the Munsif of Raghuuathpur and 
remanding a partition suit for allotment of 
hasil land a.nd began according to the 
principles l^id (}own in the Judgment, 
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A preliminary objection is taken on 
behalf of the respondents that thi?- is hot 
a remand under 0. XLI, r. 23 nor tinder 
r, 25 : it is remand under the inherent 
power of the Court and no appeal lies ; 
Raghunandan Singh v. J adunandan Singh 
(1) On behalf of the appellants it is con- 
tended that the order is a remand under 
0. XLI, r. 23. It seems to me plain that 
this is not a case of a suit being disposed 
of upon a preliminary point. The order of 
remand goes on to the whole principle on 
which the partition is to be made and 
there is no question of any preliminary 
point ; it affects the whole decision of the 
whole suit. The remand must, therefore, be 
taken to have been made under the in- 
herent powers and no appeal lies. 

I am then asked by the appellants to 
treat the appeal as an application in revi- 
sion. The question then arises as to whether 
there is any point of jurisdiction. The 
contention on behalf of the appellants is 
that the parties having agreed to the allot- 
ment as made by the Commissioner, the 
Subordinate Judge had no jurisdiction to 
alter ; and, secondly, that the Subordinate 
Judge had no jurisdiction to lay down a 
principle of partition which is against the 
settled law. Reference was made to a pass- 
age in the Commissioner’s report where 
he says : “ Both the parties requested me 
to divide that chak according J,o their re- 
spective shares keeping them in possession 
of their lands as far as practicable and ac- 
cordingly 1 divide the chak keeping the 
parties in possession of their lands as far 
as possible.” Evidently the partition made 
by the Commissioner did not meet the wishes 
of the parties because it was objected to 
when the report came befoie the Munsif. 
The objection of the defendant was that as 
he had reclaimed more of the danga land he 
ought to be left in possession of it. It 
cannot be, therefore, said, with any show 
of reason, that the allotment made by the 
Commissioner was agreed to by the parties. 
All that the parties agreed to was that they 
should be left in possession as far as pos- 
sible, but from the manner in wh'oh this 
agreement was applied in practice there is 
no reason to suppose that the parties agre- 
ed to the allotment because in fact objec- 
tion was taken to the partition actually 
made. 


(1) 43 Ind. Ca8. 959; 3 P, L. J. J53, 4 P. L. W. 449. 
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With regard to the principle of law, re- 
ference was made on behalf of the appel- 
lants to the decision of the Judicial Com- 
mittee in Midnapur Zamindary Co. v. 
Naresh Narayan Roy (2) where it was laid 
down that if a co-sharer purchases any jote 
right in thi lands held in common by the 
co-sharers such a purchase will be held to 
have beep a purchase for the benefit of all 
the CQ-sharers, and it is contended that the 
view that the Munsif took was right, name- 
ly, that if the defendant expended money, 
on reclaiming the danga land which was 
held in common tenancy, he did so at his 
own risk and that the reclamation would 
be for the benefit of the joint property. 
On the other hand there is a decision re- 
orted as Kallian Bancrji v. Modhusudun 
aner^i (3) where, in precisely similar 
circumstances to the present, the principle 
adopted by the learned Subordinate Judge 
was laid down by the Calcutta High Court. 
Ip any case if the learned Siib^ordinate 
Jpdge^ was in error in this part of his judg- 
ment it IS merely an error of law and does 
not affect his jurisdiction 

It was further contended that he had 
acted without jurisdiction in directing a 
partition of the Bagan because the Bagan 
was not partitioned by the Commissioner 
and no objection was taken on this score 
before the Munsif. It seems true that this 
objection .was not taken before the Munsif; 
but the partition was to be a partition of 
the whole property and, if by oversight or 
fbr any other reason one of the properties 
was left unpartitioned I think that it was 
open to the parties to draw the attention 
of the learned Subordinate Judge to the 
oipission and to get a direction from him 
in the matter. 

In my opinion this appeal as a second 
appeal does not lie and must be dismissed 
with costs ; nor cap it- succeed as an applica- 
tion ip revision 

z. K. Appeal dismissed 

(2^,80 Ind Cas 827, (1924) A I R (A) 144, 51 C 
m\ 51 I. A 293; 47 M L J 23, 26 Bom L R 651, 

35 M. L, T 169, 23 A L J 76, 29 0. W N 34, 20 

U W, 770, (192i; M W. N 723, L R. 5 A (P C.) 137, 

3 Pat L. R, 193, 6 P L. T. 750 (P. C ). 

(3) 8 0. L. R. 259. 


OUDH CHIEF COURT. 

Second Civil Appeal No. 331 ofI&24. 

November 23, 1925. 

Present — Mr Justice Misia 
Lola MAHADEO PRA8HAD and others— 
Plaintiffs— Appellants 
versus 

RAM PHAL — Defendant — Respondent. 

A dvei'se posaess^on— Co-sharers— Ouster 

In the case of co-owners the possession of one co- 
owner IS m law the poaaesBion ot the other co-owners 
as well, and it is not possible for one co-owner to 
put an end to that possession by any secret intention 
in his mind. Nothing^ short of ouster or something 
equivalent to ouster can bring about that result [p 
686, col 2] 

The fact that a co-sharer has been in exclusive 
possession of the joint house and has been making 
repaiis to it, is not enough to constitute ouster [p 687, 
col 1.] 

A co-shaier has a nglit to repair the wholje of the 
house, and, if he docs so, his act cannot be considered 
to be an act of such an hostile character that it may 
be considered as equivalent to a denial on his part of 
the title of the other co-owner or co-owners [ibicL ] 

Second appeal against a decree of the 
Subordinate Judge, Fyzabad, dated the 
30th April 1924, setting aside that of the 
Munsif, Fyzabad, dated the 9th October 
1923. 

Mr. Naimidlah, for the Appellants. 

Mr. Wasim^ for the Respondent 

JUDGMENT. — Thia is a second appeal 
arising out of asuit brought by the plaintiffs- 
appellants for possession by partition 
of a half share in a house situated 
in Mohalla Rakabganj, Fyzabad. The 
plaintiffs alleged that 8heo &hulam, their 
predecessor-in-mterest, purchased the half 
share in the house in dispute at an auction^ 
sale in the year 1904, that they had obtained 
possession through Court and had been in 
possession of their half share since then. 
They now wanted their share to be parti- 
tioned. The defendants admitted the pur- 
chase made by 8heo Qhulam but pleaded 
that he never obtained possession over the 
share purchased by him and that they 
had throughout remained in possession of 
the said half share and thus had' acquired 
title to it by adverse possession. They 
also pleaded that they had spent R6. fiT5 
in rebuilding the house and in case the 
plaintiffs be held entitled to a decree for 
possessioniof thek' share they should bemade 
liable to pay half of this amount. 

The Trial Court, the Munsif of Fyzabad, 
found that Sheo Ghulam had obtained 
possession of the share purchased by him 
through Court and hdd also succeeded in 
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obtaining actual pospession thereof He, 
however, found that it Avas not eslablisJied 
that the plaintiffs liad remained in continu- 
ous possession of their share but that could 
not affect their title inasmuch as the pos- 
session of the defendants was that of co- 
owmers and as such could not be considered 
to be adverse to the plaintiffs. He, therefore, 
overruled the plea of adverse possession and 
gave the ^ plaintiffs a decree for possession 
^ paitition of their half share in the house. 
He, however, decreed possession subject to 
the payment of Rs. 194-0-7^ on account 
of their half share out of Rs. 388-1-3 which 
sum he held as proved to have been spent 
by the defendants on repairs and the new 
construction of the house in dispute. 

On appeal the learned Subordinate Judge 
of P yzabad came to a different conclusion. 
He held that the plaintiffs were never in 
actual possession of the share purchased 
by their predecessor-in-title Sheo Qhulam 
and thus the defendants had obtained title 
^ their half share by adverse possession. 
He consequently allowed the appeal and dis- 
missed the suit of the plaintiffs. 

In second appeal it is contended before 
me that the decision of the learned Sub- 
ordinate Judge on the question of adverse 
possession is wrong. It is contended on 
behalf of the plaintiffs that it having been 
established that Sheo Ghulam took posses- 
sion of the property through Court and 
that he had remained for sometime in 
actual possession over half the share pur- 
chased by him the finding as to adverse 
possession could not be sustained. In sup- 
port of this contention the learned Counsel 
for the appellants relied on Corea v, i4p- 
puhamy (1), Ahmad Raza Khan y, Ravi Lai 

(2) and Nadir Singh v. Anpurna Kunwar 

(3) . 

On behalf of the respondents it is contend- 
ed that under the circumstances established 
in the case adverse possession of the defen d- 
half share purchased by 
Wieo Ghulam, the predecessor-in-interest 
of the plaiiitiffs-appellants, had been estab- 
lished and reliance is placed on a deci- 
sion of the Calcutta High Court in Lofce- 
nath Singh v. Dhwakeshwar Prasad Narayan 
Singh (4). 

(1) (1912) A. C 230, 81 L. J P. C 151; 105 L. T. 
o3u. 

(2) 26 Ind. Cas 922; 13 A. L J. 204, 37 A 203. 

(3) 56 Ind. Cos. 759; 7 0 L J.282, 2 U P. L R (O) 

i.1 

(4) 27 Ind. Cas. 465; 21 0. L. J. 253; 20 0. W. N, 
51. 


I have taken time to consider my judg- 
ment. After considering the rulings cited 
on both sides I have come to the conclusion 
that this appeal must succeed and the 
plaintiffs appellants should be given a 
decree for possession of the half share in 
the house in dispute claimed by them. It 
isnow^ well settled by numerous authori- 
ties that in the case of co owners the pos- 
session of one co-owner is in law the posses- 
sion of the other co-owners as well, and 
that it is not possible for one co-owner to 
put an end to that possession by any secret 
intention in his mind. Nothing short of 
ouster or something equivalent to ouster 
can bring about that result. It was urged 
on behalf of the respondents that circum^ 
stances in this case established adverse 
possession and in this connection reference 
was made to the judgment of Mookerjee, 
J,, in the Calcutta case quoted above. In 
order to understand that the case actually 
decides, I will quote the following passage 
from the said judgment pages 257* and 258*: 

“Every co-tenant has the right to enter 
into and occupy the common property an<^ 
every part thereof, provided that in so 
doing he does not exclude his fellow-tenants 
or otherwise deny to them some right to 
whicli they are entitled as co-tenants ; and 
they, on their part, may safely assume, until 
something occurs of w^hich they must take 
notice and which indicates the contrary^ 
that the possession taken and held by him is 
held as a co-tenant, and is in law’ the posses^ 
sion of all the co tenants, and not adverse 
to any of them. It cannot be questioned, 
how'ever, that one co-tenant may oust the 
others and set up an exclusive right oi 
ownership in himself ; and an open, notori- 
ous, and hostile possession of this character 
for the statutoiy period will ripen into 
title as against the co-tenants who w^ere 
ousted. Thus, although, as a general rule,' 
the possession of one co-tenant is not deein-r 
ed adverse to the other co-tenants th4 
existence of the relation of co-tenancy does 
not preclude one co-tenant from establish-* 
ing an adverse possession in fact as against 
the other co-tenants; and though the co- 
tenant enters in the first instance without 
claiming adversely, his possession afterwards 
may become adverse. In order to render 
the possession of one co-tenant adverse 
to the others, not only must the occupancy 
be under an exclusive claim of ownership, 
in denial of the rights of the other co-ten- 
♦Pages of 21 C. L. J.-[AU1 
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ants, but such occupancy must have been 
made known to the other co-tenants, either 
by expiesB notice or by such open and 
notorious acts as must have brought home 
to the other co-tenants knowledge of the 
denial of their rights. The same piinciple is 
involved in the familiar statement that to en- 
able one of several cotenants to acquire title 
by adverse posses&ion as against the otheis, 
his possession miint be^ of such an actual, 
open, notorious, exclusive, and hostile cha- 
racter as to amount to an ouster or the 
other CO tenants, that is, must have been 
such as to render him liable to an action 
of ejectment at the suit of the co-tenants 
1 have, therefore, to decide in this case 
as to whether the possession of the defend- 
ants-respondents over the lialf share pui- 
chased by the predecessor- m-title of the 
appellants has been of such an open, 
notorious, exclusive and hostile character 
as to amount to an ouster of the plaintifts. 
Thus only facts which have been establish- 
ed in this case are that the defendants have 
been in actual possession of the house 
that they have been alone making repairs 
in it and that a short time before the^ in- 
stitution of the suit when certain portions 
of the house fell down they built them 
afresh In my opinion the acts enumerated 
above do not constitute act of adverse 
possession on the part of the defendants of 
a nature and for a period so as to extingu- 
ish the rights of the plaintiffs-appellaiits. 
If the defendants merely lemained in occu- 
pation of the whole house and wont on 
repairing it, that cannot be considered to 
be an action on their part which may be 
considered as tantamount to a denial of the 
title of the plamtiffs-appellants A co-sharer 
has a right to repair the whole of the 
house, and, if he does so, his act cannot 
be considered to be an act of such an 
hostile character that it may be considered 
as equivalent to a denial on his part of the 
title of the other co-owner or co owners. As 
to the new construction it is alleged that it 
was made only a short time before the 
institution of the suit. I am, theiefore, of 
opinion that according to the rule of law 
laid down in the above noted Calcutta 
case relied upon by the respondents ad- 
verse possession on their behalf has not 
been established. i . 

The learned Counsel for the plaintins- 
appellants has not denied his cliens’ liabil- 
ity to pay the amount decreed by the 
Trial Court aa payable by them to the 
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defendants in respect of their half share 
in the money spent by them on account of 
repaiisand fresh construction. 

1 accordingly allow the appeal set aside 
the decree of the learned Subordinate J udge 
and restore that of the learned Munsif with 
costs in this and the lower Courts 

N. H. Appeal allowed. 


MADRAS HIGH COURT. 

Appeal against Appellate OKDBfct No. Ill 
OF 1924. 

August 20, 1925 
Present —Mr Justice Jackson 
SUGOUSETTY SUBBAYYA— Petitioner 
— Appellant 
versus 

IRUGULAPATI GANGAYYA— Counter- 
Petitioner — Respondent. 

Evidence Act 11 of 187 J), s llJf — Limitation 
Act {IX of WOS), 6 20— 'Payment towards decree— 
Payment towards interest- -Denial of payment— Pre- 
sumption— Extension of limitation 
Oidmarily one does not split up the principal and in- 
terest m a dociee, and, where a judgment-debtor makes 
a payment towards the decree it is a fan presump- 
tion ' to make that the payment was made towards 
both principal and interest for purposes of s 20 of 
the Limitation Act Kach case, however, must be 
decided on itvS n facts 

Mohammad Abdullah Khan v Bank Instalment 
Company Ltd , 2 Jnd Gas 379, .U A 495, 6 A L J 
6H, distinguished 

Wlieie a judgnieiit-debtor, who has made a pay- 
ment towaids the decree, denies the fact of the pay- 
ment it may be presumed, that it w'as Ins knowledge 
that he i)aid oft principal and interest which drove 
him to falsehood 

Appeal against an order of the Court of 
the Additional Subordinate Judge, Bez- 
wada, in A S. No 34 of 1924, preferred 
against an order of the Court of the Dis- 
trict Munsif, Nuzvid at Bezwada, in 0. S. 
No. to of 19 i 6, of the file of the Court of the 
District Munsif, Bezwada 

Mr. Ch Raghava Rao, for the Appellant. 

Mr. r. Satyanarayana, for the Respond- 
ent. 

JUDGMENT. — The only question rais- 
ed in this appeal is really one of fact whe- 
ther the payment on which the respondent 
relies to save limitation was made on ac- 
count of interest. The best evidence in 
such a matter is the evidence of the payer 
himself and if he had gone into the box 
and explained how he came to pay the Rs. 25, 
for principal only, the task of judging 
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this question might have been considerably 
lightened. Unfortunately, he chose to deny 
payment altogether which the lower Appel- 
late Court finds to be untrue. It is then 
driven to presumptions and presumes from 
the evidence of the decree-holder’s clerk 
that the money was paid towards the dec- 
ree, and that that includes principal and 
interest. I think that is a fair presump- 
tion, because ordinarily one does not split 
up the principal and interest in a decree. 
Another presumption was open to the 
learned Subordinate Judge, that if peti- 
tioner lied, he had something to conceal; 
and possibly, it was his knowledge that he 
paid for principal and interest when he 
paid towards the decree which drove him 
to falsehood. Each case must be decided 
on its own facts ; and merely because a 
presumption has been unfounded in one 
case, as that which is discussed in Moham- 
m<xd Abdullah Khan v. Bank Instalment 
Company Ltd, (1), it does not follow that 
a presumption may not be made in another 
case. In the Allahabad case, the Judges 
say that the presumption will not enable 
them to hold that the payment was made for 
interest ; not, that in all cases it is invalid. 
The appeal is dismissed with costs. 

V. N. V. 

N, H. Appeal dismissed, 

(1) 2 Ind. Oas, 379; 31 A. 495; 6 A L. J. 611. 


RANGOON HIGH COURT. 

Second Civil Appeal No. 298 of 1924. 

June 5, 1925. 

Present: — Mr. Justice Das. 

MAUNG HAN and another — Appellants 
versus 

KO OH — Defendant No. 3 — Respondent. 

Transfer of Property Act {IV of 1882), s 100 — 
Landlord and tenant — Lien for rent over produce — 
Mortgage of crops—Mortgagee taking with notice, effect 
of. 

A person who accepts a mortgage over standing 
crops from a tenant with notice that the landlord has 
a lien over the crops for the payment of rent, takes 
subject to such lien. 

It* is the usual practice in Burma for landlords to 
have a lien over the paddy reaped by the tenants 
over their lands’. 

Second appeal against a decree of the 
District* Court, Bassein, in Civil Appeal 
No. 18 of 192^. 

Mr. Ba Thein^ for the Appellants. 

Mr. Leangi for the Respondent. 

J.UJ>GSd[KNT. — The appellant in this 
case rented out to the first and second 


defendants a piece of land at a rental of 260 
baskets of paddy, the condition being that 
their rental should be a first charge on the 
produce of the land This agreement was 
subsequently embodied in a document 
signed by the first and second defendants. 
The first and second defendants in con- 
sideration of the sum of Rs. 1,000 mortgaged 
by registered deed the crops of the land to 
the third defendant who is the respondent 
in this appeal. 

When the paddy was reaped both the 
plaintiff and the third defendant went to 
the place where paddy was stored and 
demanded their several claims from the 
first and second defendants. The first and 
second defendants asked the plaintiff to 
accept less than what was really due to him, 
and, on plaintiff’s refusal, made over all 
the paddy to the third defendant. The 
plaintiff then filed the present suit claiming 
that he was entitled to a lien over the 
paddy and that the third defendant was 
liable to pay him the value of 260 baskets 
of paddy due to the plaintiffs. 

The third defendant admitted that he 
knew that the land was rented from the 
plaintiff and also that he knew that the 
rental was 260 baskets of paddy. Before 
the paddy was delivered to him, he knew 
that the plaintiff claimed a lien over the 
paddy and that the first two defendants 
admitted the lien of the plaintiff. 

It is the usual practice in this country 
for landlords to have a lien over the paddy 
reaped by the tenants over their lands, and 
if the respondent had made the slightest 
enquiry, he would have discovered that, 
in this case, the tenants had agreed to 
give the lien to the landlords. He admits 
that before he took away the paddy he 
knew of the existence of this lien. That 
being so, I think the plaintiffs are entitled 
to a decree against the third defendant 
also. 

1 allow the appeal and set aside the 
decree of the lower Appellate Court and 
modify the decree of the Court of first 
instance by giving a decree against the 
third defendant also. The plaintiff- appel- 
lants will get their costs in all Courts. 

z. K. Appeal allowed. 
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BOMBAY HIGH COURT. 

Criminal Reference No 29 ok 1925. 

July 30, 1925 

Present : — Mr. Justice Fawcett and 
Mr. Justice Coyajee. 

EMPEROR — Prosecutor 
versus 

MANANT K, MEHTA— Accused 

Criminal Procedure Code (Act V of 1S9S), ss SSS, 
235, J,SS, m-Penal Code (Ad XLV of IShO), se 
ItOS,^77A — Cviniinal breach of tmist — Falsificatton of 
accounts — Separate t7 ansacttons — Mis]oinder oj charges 
—IllegalUy- Notice to enhance sentence— Objection as 
to legality of tJial, whether can be taken — Revision — 
Re-trial, whether can he ordered 

The language of siib-s (6) of s 43J1, Cr P C , is 
vei*y wide and it is open to an accused peison who 
has been called upon to show cause against an en- 
hancement of sentence to laise any point that might 
be urged against his conviction either to a Court of 
Appeal or to a Revisional Court It is, therefore, com- 
petent to an accused person in such a case lo uige 
that his trial was illegal owing to misjoinder of 
charges [p 689, col 2, p 091, col IJ 

Where a person is charged with committing one 
act of criminal breach of tr ust and also with falsify- 
ing ucjcounta with a view to conceal that particular 
defalcation, the two maybe said to fonn part of the 
same transaction Where, howevei , an accused per- 
son is charged with three separate acts of breach of 
trust and three separate acts of falsification of accounts, 
one in respect of each act of breach oC trust, the 
charges cannot be tiied together m one trial, as 
there are three separate transactions in lespeet of 
ekeh act of breach of tiust coupled with the coiie- 
sponding falsifying of accounts, and the two offences 
are not offences of the same kind [p 690, cols 1 <& 2 1 

Where the High Court sets aside a conviction m 
1 evisiori on the giound that the trial was illegal, it 
has power to direct a re-trial [p 692, col 2 ] 

Criminal reference made by the Addition- 
al Sessions Judge, Surat, in the matter of 
conviction and sentence passed by the City 
Magistrate, First Class, Surat. 

Mr. S Patkar, Government Pleader, 
for the Crown. 

Sir Chxmanlal Setalvad and Mir G, N, 
Tkakor (with him Mr.i^. J. Thakor), forth© 
Accused. 

JUDGMENT. 

Coyajee, J. — The accused, who, at the 
material time, was the Manager of the 
Surat Branch of the Industrial and Ji!x- 
changa Bank of India, was tried in the 
Court of the First Class Magistrate at Surat 
on a charge which alleged as follows .— 

“That you, on or about the period Decern* 
ber 1, 1921, to October 31, 1922, being the 
Manager of the Surat Branch of the In^ 
dustrial and Exchange Bank of India, 
wilfully and with intent to defraud the 
Bank, altered the entries in certain books 
OifaGCOunteofthe Bank and omitted to have 


certain entries made, and misappropriated 
the amounts as shown below, viz, — 

On December 1, 1921, .. Rs. 2,149-9-3 

On March 11, 1922, . Rs. 1,500-0-0 

On October 31, 1922, Rs. 2,400-0-0 
and thus committed criminal breach of 
trust in respect to the said amounts and 
thereby committed offences punishable 
under ss. 40S and 477-A of the Indian Penal 
Code, and within my cognrzance." 

The Magistrate convicted him under 
ss 408 and 477-A in respect of the first two 
items in the charge, and awarded punish- 
ment for each of the four offences. 

On appeal the Additional Sessions Judge 
reversed the conviction and sentence for the 
offence of criminal breach of trust in 
respect of the first item, but the rest of the 
appeal was disallowed. In the opinion of 
the learned Judge, however, the punish*^ 
merit was grossly inadequate , he according- 
ly made a reference his Court. Notice 
was then given tv the accused to show 
cause why his sentence should not be en- 
hanced, and it has now come before us for 
hearing In showing cause, Counsel for- 
th© accused contends that his client was 
charged and tried at one and the same trial 
for more than three distinct offences which, 
moreover, were not all of the same kind ; 
the trial was, therefore, illegal, as being iii 
contravention of the provisions of s 233, 
Cr P C , and the conviction was contrary 
to law. This question was not raised at the 
tiial, and the first question is whether the 
contention is now competent. In my 
opinion it is. The contention, if made good, 
vitiates the whole trial. 

Section 439 (6), Or, P. C , says . — ■ 
“Notwithstanding anything contained in 
this sectfon, any convicted person to whom 
an opportunity has been given under sub- 
s. (2) of showing cause why his sentence 
should not be enhanced shall, in showing 
cause, be entitled also to show cause 
against his conviction.” 

The language of the enactment is wide, 
and there is no justification for giving it a 
restricted meaning. 

The contention, then, is that the charge 
alleges more than three distinct offences ; it 
is not covered by s. 234 of the Code, inasmuch 
as the offences of criminal breach of trust 
and of falsification of accounts are not 
offences of the same kind ; and it cannot 
fall under s. 235, because there are three 
defalcations committed on different ooca^ 
sions, and the false entries connected with 
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one defalcation cannot be said to form part 
of the same transaction with the other de- 
falcations and falsifications In my opinion 
this objection is well founded and must 
prevail. In Emperor v. Nathalal (1) the 
accused was charged at one trial with 
criminal breach of trust in respect of seven- 
teen sums of money, and also with falsifying 
accounts with intent to defraud ; this Court 
set aside the conviction and sentence, and 
directed a new trial on the ground that 
there was a misjoinder of charges in con- 
travention of s. 234. The learned Judges 
say (page 434*): “In the present case two 
offences of distinct character have been 
joined in the same charge and the charge 
under s. 477-A includes a number of distinct 
offences in excess of three as provided by 
2li4.“ InKasi Viswanathan v. Emperor (2) 
a similar view was expressed, namely, that it 
is illegal to try a person on a charge which 
alleges three distinct acts of criminal breach 
of trust and three distinct acts of falsifica- 
tion of accounts. The authority of this 
case was followed in Raman Behary Das v. 
Emperor (3) where the learned Judge 
observes (page 7261): — “It is impossible to 
take a series of false entries referring to 
three different defalcations in the same trial 
although it might be possible to try three 
defalcations in one charge, or to try a 
whole series of falsified accounts in one 
charge. The two could not be combined in 
the manner in which they have been com- 
bined in this case.” 

The learned Government Pleader has 
sought to justify the trial on the ground 
that although the offence of criminal breach 
of trust is not of the same kind as the 
offence of falsification of accounts, here we 
have a series of acts so connected together 
as to form but one transaction; that ss. 234 
and 235 (1) which form exceptions to the 
general rule, affirmed in s. 233, are not 
mutually exclusive ; and that, therefore, 

B. 235 (1) must be lead with s. 234. I am 
unable to accept this contention. It may 
be conceded that where a person is charged 
with committing one act of criminal breach 
of trust and also with falsifying accounts 
with a view to conceal that particular defal- 
cation, the two may be said to form part of 
the same transaction. But the facts in 

(IJ 4 Bom. L R. 433. 

(2) 30 M. 328; 17 M. L. J. 141, 2 M. L. T. 177; 5 Cr. 
L. J. 341. 

(3) 22 Ind Cae. 729; 41 C. 722, 15 Cr. L. J. 153, 18 

C. W. N 1152. 

of 4 bom* L, ’\^Sige of 41 U.- 
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this case are different. They ^ would form 
at least three separate transactions, and, as 
pointed out in the Madras case above re- 
ferred to (page. 329*) “there is no provision 
of the Code which says that all offences com- 
mitted within one year in the course of 
three separate transactions may be tried at 
one trial.” Reliance is, however, placed on 
the decision of this Court in In re Bal 
Gangadhar Tilak (4). That case, however, 
is distinguishable. For there, the trial pro- 
ceeded on three charges, one under s. 124'A 
with respect to an article published by the 
accused on May 12, 1908, and one under s. 
124-A and another under s. 153-A as to an 
article published by him on June 9, 1908. 
The accused was convicted. He, thereupon, 
appealed to this Court for leave to appeal 
to the Privy Council on the ground among 
others, that (page 225t) : — 

“The learned Judge acted illegally in 
trying your petitioner at one and the same 
trial for at least three offences, not of the 
same kind and not committed in the same 
transaction, contrary to the express provi- 
sions of 8. 233 of the Cr. P. 0. and in 
opposition to your petitioner's objection, 
thereby vitiating the whole trial and render- 
ing it illegal, null and void a6 initio." 

The learned Judges held that the charges 
fell within the scope of s. 235 (1). They then 
proceeded to consider whether s. 235 (2) or 
s. 236 could not be made use of in co-opera- 
tion with 8. 234, and observed (page 238t):-— 
“We find it difficult to believe that the 
Legislature intended that a joint trial of 
three offences under s. 234 should prevent 
the prosecution from establishing at the 
same trial the minor or alternative degrees 
of criminality involved in the acts com- 
plained of. For these reasons we think 
that the exceptions are not necessarily 
exclusive; and that ss. 235 (2) and 236 may 
be resorted to in framing additional charges 
where the trial is of three offences of the 
same kind committed within the year.” 

It is clear then that the particular ques- 
tion now arising before us did not arise in 
that case. It is, however, discussed by 
this Court in the later case of Emperor v* 
Lalji Bhanji (5). There the accused had 
committed only one act of criminal breach 
of trust and the accounts alleged to have 
been falsified related to that particular 
(4) 2 Ind Cas. 277, 33 B. 221; 10 Bom. L. R. 973; 
9 Or. L. J. 22b, 4 M L. T. 45. 

V5) 15 Ind. Caa. 645; 14 Bom. L. R. 306; 13 Cr. U 

J. 501. 

♦Page of 30 M.— [iSdi] of 35 B.— 
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act. ^ The learned Judges explained and 
distinguished the decisions in Emperor v 
Nathalal (Ij and Kasi Ytswanathan v. 
Emperor (2) on that ground. 

The learned Government Pleader has also 
referred us to s. 222 (2) In this case, how- 
ever, the charge was in respect of three 
distinct acts of criminal breach of trust 
No charge was framed in accordance with 
the provisions of that section. Moi cover, 
the section refers only to oifences of crimi- 
nal breach of trust or dishonest misappro- 
priation of money, and has no application 
to the charge as framed in this case 

For these reasons, I hold that the error 
has wholly vitiated the trial; we set aside 
the conviction and sentence and direct a 
new trial. 

Fawcett, J, — In this easel agree with 
my learned brother that the point as to 
illegality of the trial in which the accused 
was convicted can be raised under sub- 
s (6) of s 439, as being “cause against his 
conviction.” Those are very wide words 
and there is nothing in the sub-section to 
limit their generality. We are sitting as a 
Court of Revision, and any point that the 
accused might urge against his conviction 
either to a Court of Appeal or to a Revisional 
Court is, I think, open to him. 

I’he learned Government Pleader submit- 
ted that in any case the embezzlements and 
falsifications of accounts charged against 
the accused were part of the same transac- 
tion, because the evidence shows that from 
the very commencement of his employment 
he had an intention to commit such offen- 
ces, and there was, therefore, a continuity 
of purpose, linking all the offences charged 
against him. I think that argument is 
clearly unsustainable. It was considered 
in a somewhat similar case by this Court 
in Ramnarayan Amarchand v. Emperor (6). 
There the accused were charged with 
preparing false balance-sheets of a certain 
Company for the years 1912 and 1913, and 
were tried at one trial on both the charges 
and convicted and sentenced. ^ On appeal 
it was held that there was a misjoinder of 
charges, for the preparation of the balance- 
sheets for the years 1912 and 1913 could not 
be regarded as forming the same transaction 
within the meaning of s. 235 of the Cr. P. 
0. A similar argument was put before the 
Court, and Heaton, J., on this point says as 
follows (page 736*): — 

(6) 52 Ind Caa 481, 21 Bom L R 732, 20 Cr L J 657. 
^*Page (3 2#i L, K.— '[ii'e/.j 
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“Now here there were jointly tried mat- 
ters relating to two totally distinct affairs, 
one being the balance-sheet for the year 
1912, the other the balance-sheet for the 
year 1913. It is said that both of them were 
piepaied in pursuance of a policy of decep- 
tion, that the Company was really insolvent 
as early as the year 1910 and that the 
subsequent balance-sheets were prepared 
falsely with the deliberate purpose of 
concealing this practical insolvency; and 
it is said that because this was so, the 
preparation of these two balance-sheets 
for successive years was in reality but 
one transaction. The word ‘transaction’ 
used in the Cr. P. C. is not defined. Its 
meaning has frequently been illustrated by 
cases which are in the books, but in the 
long run we have to deal with every case 
that arises on its own facts. Knowing the 
general idea of the words ‘the same trans- 
action,’ we have to determine Avhether these 
words do or do not apply to the particular 
facts of a paiticular case. Here it seems to 
me that to apply the words ‘the same trans- 
action,* to these two separate proceedings is 
to confuse the meaning of those words with 
the idea of things that are done in pursu- 
ance of a conspiracy. From the prosecu- 
tion point of view it is perfectly correct to 
say that both these balance sheets were pre- 
pared m pursuance of a conspiracy. One 
onl}" has to think over the matter, a little 
carefully, however, to see that this idea of 
a conspiracy covers a very great deal that 
cannot be included in the idea of ‘the same 
transaction.* If we were to take those 
words as covering a case of this kind, it 
would lead us to treat the same acta of 
misconduct or fraud, however, often re- 
peated, as constituting the same transac- 
tion, if there was the same general purpose 
underlying the repeated acts. But some- 
thing far more definite than that is 
required, before separate proceedings can 
be brought within the meaning of the 
words ‘the transaction.' *' 

I entirely endorse that reasoning. Simi- 
larly in a case dealt with by the Madras 
High Court, Choragadi Venkatadri v. 
Emperor (7), it was heid that. — 

“Where a Company is formed with the 
object of defrauding the public, it cannot 
be said that distinct acts of embezzlement 
committed in the course of several years 

(7) 5 Ind. Cas. 847, 33 M. 502; (1010) M W. N. 65; 
7 M. L. T. 209, 20 M. U J, 220, 11 Cr. h. J. 258. 
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form part of the same transaction by reason 
of fiimh general object.” 

Therefore that contention, in my opinion, 
entirely fails. 

in regard to the ruling of this Court in 
Inre hal Gavgaclhar Tahk (4) 1 agree 
with the remarks of my learned brother. 
The particular case which the Court had 
to deal with there was one where the same 
offence fell under two different sections of 
the Indian Penal Code, and the exact point 
now before us was not then under con- 
sideration. There obviously is a difference 
between the case of such alternative 
charges, which do not increase the number 
of acta underlying the charges, and 
the present case, where the acts are doubl- 
ed. The former case is analogous to that 
dealt with in s. 236, which allows any 
number of alternative charges in respect 
of a single act or aeries of acts to be made 
at one trial: c/., Begu v. Emperor (8), 
Therefore, I think, there is no sufficient 
ground for our taking a different view from 
that taken not only by the Calcutta, Madras 
and Allahabad High Courts, but also by 
this Court in Emperor v. Nathalal (1). No 
doubt this view provides rather a trap for 
Magistrates. In the case of alleged em- 
bezzlement, there is geneially evidence of 
falsification of accounts to conceal that 
embezzlement, and unless the Magistrate 
knows, or has his attention drawn to, the 
rulings of'the Courts about the illegality of 
joining three charges of embezzlement 
with three charges of connected falsifica- 
tion of accounts, be not unnaturally thinks, 
they can be the subject of one trial (which 
certainly is convenient) and is very likely 
to fall into the error that has occurred in 
this case. If the Magistrate had been aware 
of the danger and exercised a little more 
care? he might, I think, at any rate, accordr 
ing to the view adopted in Raman Behary 
Das V. Emperor (3), have legally framed his 
charge so as to comprise only one offence 
of criminal breach of trust for the aggre- 
gate amount alleged to have been embez- 
zled and one other offence for the entire 
falsification of the accounts in regard to 
that embezzlement It is rather absurd 
that we now have to hold that the trial is 
illegal on this objection which was never 

(8) 88 Ind. Cas. 3; 48 M. L. J. 643; 2 0. W. N. 447; 
41 C L. J. 437; 27 Bom. L. R. 707. 3 Pat. L. R 95 Cr ; 
(1925) A. LR. (P. 0.) 130, 6 L. 226; 23 A.L.J. 636; 
(1925) M,W.N. 418; Cr.L.J. 1059; 7 
(P. OA 


urged in the Trial Court or in the Court ^ 
Appeal, and where there is clearly no ground 
for saying that the accused has been, in 
any way prejudiced. However we have no 
option, and I agree with my learned brother 
that the conviction of the accused not 
only in the Magistrate's Court, but also as 
modified by the Sessions Judge, must he 
set aside Fine, if paid, to be refunded. 

We have heard the accused's Counsel on 
the further steps to be taken. He draws 
our attention to the remarks of Batty, J., in 
Emperor v. Jethalal (9). We are of opinion, 
however, that we clearly have power to 
direct a re*trial under s. 439, read with 
8. 423, Cr. P. C., and that, as the’ accused 
has chosen to raise this point of illegality, 
there are no sufficient grounds for holding 
that he should not sufler the ordinary con- 
sequences. We think that this is a case 
where the Court should direct a re-trial, 
and we leave it to the prosecution to say 
exactly on what particular charge or 
charges the re-trial should take place. But 
regard must, of course, be had to the neces- 
sity of having one trial either in regard to 
not more than three alleged offences of 
criminal breach of trust or one trial as to 
one alleged offence of criminal breach of 
trust and the alleged falsification of ac- 
counts in regard to that breach of trust. 

We wish to add that we think the atten- 
tion of Government should be drawn to 
this case, with a view to its being consider- 
ed whether the Government of India 
should not be moved to amend the Code, in 
the form of an illustration to s. 234 or 
otherwise so as to obviate difficulties of the 
kind. that have arisen in the present case. 
W e think that obviously in this case (and 
probably in all such cases) there is really 
no prejudice to an accused, if he is allowed 
to be tiied in one trial for three separate 
offences of criminal breach of trust com- 
mitted within one year and also three 
separate but connected offences of falsifica- 
tion of accounts in regard' to those breaches 
of trust. Regrettable delay and expendi- 
ture are entailed by the present law as 
interpreted by the Courts, which frequently 
necessitate the upsetting of trials and in 
consequence either the re- trial of the accus- 
ed or his getting off scot-free. 

A copy of our judgments should be sent 
to the Local Government accordingly, 

z K. Re-trial ordtre<L 

(9) 29 B. 449 at p. 467; 7 Bom. L. R. 527; 2 Or. b, 
J, 480. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

Criminal Rbfbrgncb No. 196 of 1925. 

September 21, 1925. 

Present Mr. Kennedy, J. 0., and 

Mr. Tyabji, A J. C. 
EMPEROR— Proseoutor 
versus 

MATHRO— Accused. 

Criminal Procedure Code (Act V of 1898)^ s. 562, 
object of — Discretion, exercise of, principles relating 
to. 

(The sole intention of s 562 of the Or P 0 is that 
an accused person who is convicted of a crime should 
be given a chance of reformation which he would lose 
by being incarcerated in prison, The powers con- 
ferred by this section should not be used for the 
purpose of showing favour to any particular class of 
persons and in the exercise of these powers a Magis- 
trate should see that the crime that th? accused 
person has committed does not indicate that ho is 
rather a fortunate habitual than a true In at offender 

Reference made by the District Judge, 
Sukkur, dated the 24th August 1925. 

Mr. C. M. Lobo, Acting Public Prosecutor^ 
for the Crown. 

Mr. Fartabrai D. Fiinwani^ for the 
Accused. 

JUDGMENT.— In this case the accus- 
ed Mathro wa^ convicted by the City 
Magistrate, Sukkur, of receiving stolen pro- 
perty and he was directed to enter into a 
bond under 8. 562, Cr. P. C. The District 
Magistrate thought this punishment in- 
sufficient and has referred the case here. 

We are reluctant to interfere with the 
discretion of the Trial Magistrate under 
8. .562. But this is a case in which we 
should have interfered had it not been 
for the fact that owing to the efforts of the 
.accused a great part of the stolen property 
has been recoverd. 

It is necessary, however, to point out to 
Magistrates who are given the powers of 
8. 562, that it is not conferred upon them 
for .the purpose of showing favour to any 
particular class of persons. The sole in- 
feation of the section is that the accused 
person now a convict should be given a 
.chance of reformation which he would 
lose being incarcerated in prison. The 
, exercise of this discretion does need a 
considerable sense of responsibility in the 
Magistrate. Should he make a bad use of 
this discretion far from reforming an 
offender he will be a cause of corruption of 
many. Punishment is not awarded to a 
criminal only for vindictive purposes. It 
is awarded to the criminal that the fate 


of ' the convict punished may be deterrent 
to others. If the Magistrate by a misuse 
of s. 562 causes to spring up in the minds 
of young people an impression that they can 
with impunity commit serious offences be- 
cause they will get off with no punishment 
then it is obvious that this misuse of bene- 
ficial power is a means on the-contrary of in- 
creasing crime. It may well be that many 
a young man who would have lived a vir- 
tuous life had he been certain that his first 
offence if serious would meet with duo 
punishment may be led by the exception 
that he will even if detected escape with 
no punishment into a criminal coarse of 
life. He has already the chance that his 
first efforts may . be undetected. It is, 
therefore, at least necessary in dealing 
with a so-called “first offender'’ to see thf.t 
tlie crime he has committed does not indicate 
that he is rather a fortunate habitual than 
a true first offender. Therefore Magistrates 
in applying s. 562 should be very careful to 
consider the wording of the section and 
should Hot allow themselves to be misled 
into the use of this section by misplaced 
leniency and sympathy. 

These remarks are general. We do not 
say that these considerations were not 
present to the mind of the Magistrate 
in this particular case. Indeed had it 
been the case that there had been this 
misuse of powers it certainly would have 
been our duty to rescind the order of the 
Magistrate and thereon to inflict punish- 
ment upon the accused. Certainly the 
accused in many ways does not seem to be 
a person worthy of much sympathy. It is, 
however, probable that the restoration of 
the property was due to a belief that the 
section would be applied. It is hoped that 
the present proceedings will be a lesson to 
him and he will hence forward tread the path 
of virtue and not of crime. On the whole, 
therefore, we refuse to interfere. 

z. K. Answer accordingly. 3 
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ALLAHABAD HIGH COURT. 

Criminal Revision No. 594 of 1925. 

November 6, 1925. 

Present .-—Mr. Justice Sulaiman. 

BENI RAM— Accused—Applicant 
versus 

EMPEROR THROUGH HIRA LAL — 
Opposite Party. 

Penal Code (Act XLV of 1S60), s, 500— Defamation 
^Ckallenged statement — Precedents -- Sithordinate 
Courts^ duty of. 

A person who maliciously makes a defamatory state- 
ment in respect of another, in tlie presence of .several 
ersons, is guilty of defamation, notwithstanding that 
e makes the statement on being challenged to do so 
by the person defamed, [p 695, coi 1 ] 

A Subordinate Coin t is bound liy the ruling of a 
superior Court, however unsound it may appear to it 
unless it is expressly contrary to any statutory pro- 
vision of law which was not brought to the notice of 
the superior Court, or unless it lias been overruled^ 
[p 694, col. 2.] 

Criminal revision from an order of the 
Sessions Judge, Agra, dated the 17th of 
July 1925. 

Sir C. Rosa Alston, for the Applicant. 

Mr. Nekal Chand, for the Opposite Party. 

JUDGMENT.— This is an application 
in revision from a conviction of the accus- 
ed under s. 500 of the Indian Penal Code 
and a sentence of fine. The facts are not 
now much disputed. The complainant 
has a nephew whose daughter is of mar- 
riageable age. The accused wanted his 
son to get married to this girl but the 
complainant refused to comply with his 
request. The Courts below have found 
that this refusal was the cause of a mali- 
cious feeling in the mind of the accused. 
That finding has to be accepted. The accus- 
ed arranged the betrothal of the girl with 
a relation of one Babu Lai and the marriage 
was about to take place. The complainant 
heard from various persons that the accus- 
ed had been defaming him and telling 
people that he was keeping a woman Brah- 
min by caste as his mistress and ivas a 
bad character and that if the marriage of 
his nephew’s daughter were to take place 
the members of his caste would not join. 
The complainant accordingly sent for the 
accused on the 16th of November 1924 in 
the presence of several persons who were 
sitting there and challenged him. The 
accused, in the presence of everyone, made 
the following statement : “Hira Lai is a 
bad character and keeps a woman as his 
mistress and if he will join in the marriage 
of the girl of his nephew the biradari 
will not join.” On this the complaint was 
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filed. The accused originally denied hav- 
ing made any such statement and the Trying 
Magistrate not only admitted evidence as 
to this statement having been made but 
also allowed evidence to come on the record 
as regards some previous defamatory state- 
ments made by the accused, though he 
was charged only with the statement made 
by him on the 16th of November 1924. 
The accused further led evidence to sub- 
stantiate the defamatory statement that the 
complainant was keeping a Brahmin woman. 
The Magistrate, however, found that 
though a woman was employed by the com- 
plainant she was employed as a maid serv- 
ant and that it was not proved that she 
was a kept woman of the complainant. 
He pointed out that the witnesses for the 
defence were making statements on pre- 
sumptions and that there was no direct 
evidence to prove the truth of the accused’s 
statement 

In appeal the position taken up by the 
accused that he had not made the defama- 
tory statement was abandoned, and the 
learned Vakil who appeared for him press- 
ed only the plea of justification and privi- 
leged occasion. With regard to this the 
learned Judge first remarked : “I am doubt- 
ful whether such a change can be sustained 
as a matter of law, in spite of the observa- 
tion of a Single Judge of the High Court in 
Umed Singh v. Emperor (Ij in which he did 
not purport to lay down any principle of 
law.” With regard to this passage in the 
judgment I must remark that a Subordinate 
Court is bound by the ruling of a superior 
Court, however unsound it may appear to 
it unless it is expressly contrary to any 
statutory provision of law which was not 
brought to the notice of the superior Court, 
or unless it has been overruled. It may, 
however, be pointed out that the plea of 
justification nirged by the accused was not 
altogether a new plea inasmuch as evidence 
had been led by him at the trial to sub- 
stantiate the statement allowed to have been 
made by him, but it may be that the 
learned Judge had in his mind the plea 
of a privileged occasion. 

I must accept the finding of the Appellate 
Court that the accused had a malice against 
the complainant and that he made the 
statement which he has not been able to 
substantiate. The accused cannot be pro- 
tected merely because he may imagine that 

(1) 77Ind Ois 421; 22 A. L J 79, 25 Or. L. J, 
472, (1924) A. I, R. (A.) 694; L. R. 5 A. 55 Or. 
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he had some ground for believing that his 
statement was justified 
The learned Counsel for the applicant has 
argued that inasmuch as the accused’s 
statement was made in answer to a question 
put to him by the complainant he cannot 
be held guilty This contention cannot be 
accepted. If the accused made the state- 
ment in the presence of a number of persons 
even if he had been challenged by the 
complainant he made that statement at 
his peril. 

Lastly it has been contended that the 
defence evidence which has not been reject- 
ed by the Courts below suggests that the 
statement might have been justified. I 
am, however, bound by the finding of the 
Appellate Court that the truth of the state- 
ment has not been substantiated. I accord- 
ingly dismiss this application, 

N. H, Application dismissed. 


MADRAS HIGH COURT. 

Referred Trial No 94 of 1924 

Criminal Appeal No 641 of 1924. 

January 14, 1925 

Present : — Sir Victor Murray Coutts 
Trotter, Kt , Chief Justice, and 
Mr. Justice Madhavan Nair 

In re KANNAMMAL alias MAUN- 
AMMAL— Prisoner 

Criminal Procedure Code (Act V of 1S9S), ? 8i2 — 
Examination of accused^ object of — Pi act ice— Warning 
to accused, desirability of 

The object of s 342 (1), Cr P 0 , is to give an 
opportunity to the accused, if he so desires, to tender 
any explanation he likes of hia part m the case that 
18 presented against him It is extremely desirable 
that Magistrates should follow the practice of English 
Courts of warning an accused person when they 
invite his explanation under s 342 of the Code that 
he 18 not obliged to say anything unless he desires to 
do so [p 696, col 2 ] 

Trial referred by the Court of Session 
of the Chingleput Division for confirmation 
of the sentence of death passed upon the 
said prisoner in Case No. 23 of the Calen- 
dar for 1924. 

Criminal Appeal No. 641 of 1924. 

Appeal by the prisoner against the said 
sentence, 

Mr. Sambasiva Rao, for the Defence. 

The Public Prosecutor, for the Crown. 

JUDGMENT.-[The accused was a 
widow some 29 years of age who was un- 
dergoing a course of training to fit her to 
be a teacher in the Government Training 
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School at Conjeevaram. She decoyed one 
of the pupils of the school about 9 or 10 
years of age, took her to a place 10 miles, 
had her ornaments taken off and afterwards 
sold them to two goldsmiths and received 
the sale-proceeds The next morning the 
child’s body was found floating in water 
some 4 miles from the place and was very 
much decomposed It was clear the child 
died of asphyxia and the balance of pro- 
bability was that the child was dead before 
the body was put into the tank The ac- 
cused while she admitted that she was a 
party to removing the ornaments denied 
the murder and stated that the removal 
was at the instance of a person to whom 
the child’s father o\ved money. On a con- 
sideration of the evidence, the Court came 
to the conclusion that the accused was re- 
sponsible for the murder of the child to 
hush up the robbery she committed by 
taking the ornaments The sentence of 
death was accordingly confirmed ] 

We should like to add a word on one 
matter which arose during the trial. 

By s. 342 (1) of the Cr P C. the Com- 
mitting Magistrate of the Court at the trial 
is entitled to put questions to the accused. 
Chief Justice Sir John Wallis and one of us 
have held in a decision which, so far as 
we know, is unreversed, In re Abihidla 
Kowthan (1) that the object of that section 
is to give opportunity to the accused if 
he so desires to tender any explanation 
he likes of his part in the case that is 
presented against him. Sub-section (2) of 
that section runs as follows . — 

‘The accused shall not render himself 
liable to punishment by refusing to answer 
such questions, or by giving false answers 
to them ; but the Court and the Jury (if 
any) may draw such inference from such 
refusal or answers as it thinks just ” 

In that state of things a Full Bench of 
this Court has held in In re Varisai Row- 
ther (2) in that particular case it was in 
the interests of the accused although we 
cannot think otherwise than that it will 
more often be greatly to his detriment, 
that the direction that the J udge shall ask 
the accused what he desires to say is man- 
datory and not discretionary 
There is no provision in the Code for the 

(DBOInd Cas 447, 39 M 770, (1915) M, W N.413, 2 
L VV 939; 16 Cr L J 623 
(2) 73 Tnd Oas 163,46 M 419, 44 M h J 507, 17 U 
W 722, 32 M L T 385, (1923) M. W N, 477, (1923) A, 
I. R(M.) 609, 24 Or.L. J. 547. 
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apcused being warned oi the consequence 
of the statement he makes. The main con- 
sequence, of couise, would he that the state- 
ment he makes must be given in evidence 
against him. 

We contrast with that the provision of 
11 & 12 Victoria, Ch. 42, s. 18 which 
runs as follows : — 

‘‘After the exanainationof all the Avitnesses 
on the part of the prosecution of a person 
brought before any Justice or Justices of 
the Peace, charged with any indictable 
ojfence, shall have been completed, the 
J uatice of the Peace, or one of the J ustices, 
by or before whom such examination shall 
have been so completed as aforesaid, shall, 
without requiring the attendance of the wit- 
nesses read or cause to be read to the accused 
the depositions taken against him, and shall 
say to him these words, or words to the 
like effect: ‘Having heard the evidence, do 
you wish to say anything in answer to the 
charge? You are not obliged to say any- 
thing unless you desire to do so, but what- 
ever you say will be taken down in writing, 
and may be given in evidence against you 
upon your trial,’ and whatever the prisoner 
shall then say in answer thereto shall be 
taken down in writing, and read over to 
him, and shall be signed by the said Jus- 
tice ,or Justices, and kept with the depo- 
sitions of the witnesses, and shall be trans- 
mitted with them as hereinafter mentioned; 
and afterwards upon the trial of the said 
accused person, the same may, if necessary, 
he given in evidence against him, without 
further proof thereof, unless it shall be 
proved that the Justice or Justices... before 
.such accused person shall make any state- 
ment, shall state to him and give him 
clearly to understand, that he has nothing 
to hope from any promise of favour, and 
nothing to fear from any threat which 
may have been holden out to induce him 
to make any admission or confession of 
his jgnilt, but that whatever he shall then 
say may be given in evidence .against him 
upon his tri^, notwithstanding such pro- 
mise or threat.” The first thing we desire 
to observe is that .the English Act saya 
that .the statement made by the prisoner 
in such circumstances may be given in 
.eyidenpe against him. It is within the 
experience of all Barristers who have prac- 
itised in the Eiigliah 'Criminal fOourts that 
the prosecution will always put in the state- 
. ment of a man as part of their case when 
it helps him or amounts to u denial of the 


charge. Buti there are cases in which .an 
accused person makes a foolish incrimina- 
tory statement, not understanding the po- 
sition he is in, where prosecuting ‘Oounsei, 
with that sense of fair play which, we may 
say, invariably characterises thorn, they 
think it is in the interests of the man him- 
self not to put in the statement. They 
always point out the statement to the pre- 
siding Judge and he understands why it 
is the prosecuting Counsel does not think 
it fair to let the statement of the prisoner 
go before the Jury. If the Judge thinks 
it ought to go in, he says so. 

It seems to us that it would be a salutory 
amendment of the Indian Law if it were 
not compulsory to put in such a statement. 
If there were any danger of prosecutors 
unfairly keeping back a statement that 
helped the accused, the Judge is there to 
insist on its being put in. Further, 
we think it is extremely desirable that 
some such form of caution as is prescribed 
by 11 & It Victoria should be intro- 

duced into the Or. P. G. The form in 
which this woman was invited to make a 
statement by the Committing Magistrate 
in this case was as follows : — 

“You have beard all the statements of 
the prosecution witnesses ; you have heard 
read all the records filed in Court on the 
side of the prosecution. What explanation 
do you offer for it.” 

That seems to us a most undesirable 
method of inviting the accused person to 
make a statement. He is not warned that 
it will be usable in evidence against him; 
he is not warned that, if be does .not wish, 
be need not offer any explanation whatever. 
We think it is extremely desirable that 
Magistrates should follow the praptice of 
warning accused persons when they inyite 
their explanation under s. 342 of the Code 
that they are not obliged to say anything 
unless they desire to. The ob}eot of the 
'Section should be to give them an oppor- 
tunity if they so desire, to explain their 
conduct and further warn them that any- 
thing they say will be put in evidence 
against them at their trial. 

The Local Government will necessarily 
have this judgment before -them when 'the 
question of.confirmation comes upland they 
paay possibly consider it advisable to ap- 
proach the Government of 4ndia to .amend 
the law in this respect and bring it into 
conformity with the very careful provisions 
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of the Indictable Offences Act intended to 
safeguard the liberty of the subject 
. V. N. V. Appeal dismissed, 

z. K, 


ALLAHABAD HIGH COURT. 

Criminal Refbrbncb No. 608 of 1925. 

November 30, 1925. 

Present '—Mr Justice Sulaiman 
BABU AND ANOTRER — ^APPLICANTS 
versus 

EMPEROR— Opposite Party 

Cattle Trespass Act (lofWl), s 2 Cattle pound 
— Illegal seizure of cattle- Rescue— Offence 

Before a conviction under s 24 of the Cattle 
Trespass Act can be sustained, it is necessary to 
prove that the cattle which has been rescued for the 
cattle pound Tvas liable to be seized under the Act 

Criminal Reference made by the Sessions 
Judge, Muttra, dated the liyth September 
1925. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT. — This is a Reference by 
the Sessions Judge of Muttra recommending 
that the conviction of the accused under 
8. 24 of the Cattle Trespass Act (I of 
1871) should be set aside. A report was 
made by the pound-keeper that the accused 
had removed a mare from the cattle pound 
10 minutes after it had been put into it. 
The pound- keeper did not make any entry 
in his register as regards this mare al- 
though before he put it into the pound he 
ought to have made such an entry. The 
accused was tried summarily and the evi- 
dence does not disclose on whose land it 
had trespassed and who had brought the 
mare to the pound. On the other hand the 
accused’s statement was that the two accus- 
ed themselves had brought this mare along 
with a horse because otherwise they would 
not have found it possible to bring the 
horse to the pound The learned Magis- 
trate in a summary trial has convicted the 
.accused on a finding that they removed the 
mare out of the cattle pound without a 
finding that it had been properly seized 
Before a conviction under s. 24 can he sus- 
tained it is necessary to prove that the 
cattle which has been rescued was liable 
to be seized under this Act. The circum- 
jBtances of the case are very curious and in 
Jibe absence of any statement by the pound- 
^jsieeper or any reference to it in the judg- 


ment that this mare had been rightly seized 
under the Act the conviction cannot be up- 
held. If the accused themselves had brought 
their own mare to the cattle pound and 
after the horse had gone inside they took 
the mare out no offence was committed. 
I accordingly accept the Reference and set- 
ting aside the convictions and sentences 
passed on the accused acquit them of the 
charge and direct that the fines, if paid, be 
refunded. 

M. H. Conviction set aside. 


PATNA HIGH COURT. 

Criminal Revision No 327 of 1925 
August 13, 1925 

Present' — Mr. Justice Maepherson. 

The BENGAL NAGPUR RAILWAY 
COMPANY, Ltd — Petitioner 
versus 

Shaikh MAKBUL— Opposite Party. 
Criminal Procedure Code {Act V o-f 1898), ss 209, 
211, m, 5S0— Railways Act {IX of 1890), s 11,5 

{2} -Crimmal iriaV-Public Prosecutor, right of pre- 
cedence of —Pleader authorised by Agent of Railway to 
conduct prosecution, position of- Case triable by Court 
of Session and Magistrate- Commitment, when justifi- 
ed — Affidavit sworn before Presidency Magistrate, 
Calcutta, whether admissible in Patna High Court 
Section 115 (2) of the Railways Act only entitles a 
person authorized by the Agent of a Railway to con- 
duct prosecution on behalf of the Railway Administra- 
tion, to do so without the permission of the Magistrate, 
which would, except for the provision, he required 
under a 495 of the Ci P C Prima facie, neither 
8 145 (2) of the Railways Act noi s 495 of the Or P 
C affects 8 493 of the latter enactment which deals 
with the light of appearance and precedence of the 
Public Prosecutor befoie any Court m which any 
case of which he has chaige is under trial [p 700, 
col 1] 

Where the Public Prosecutor has charge of a pro- 
secution, a Pleader instructed by a private person, 
including the Agent of a Railway Adminiatratum, 
must act under the directions of the Public Prosecutor 
[ibid.] 

Section 145 (2) of the Railways Act contemplates 
mainly, if not exclusively, prosecutions for offences 
under that enactment, that is to say, private prosecu- 
tions undertaken by the Railway Administration in 
which the Public Prosecutor does not appear as dis- 
tinguished fiom public prosecutions undertaken or 
taken over by the State and in particular prosecu- 
tions under the Penal Code [ibid ] 

Where a Magistrate is inquiring into a case which 
18 triable both by the Goqrt of Session and by himself, 
he has a discretion to commit the case to the Court 
of Session or to try it himself [p 701, col. 1 ] 

If the maximum sentence provided for the offence 
IS within the powers of the Magistrate, a commitment 
would only be justifiable on very special grounds [ibid ] 
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Affidavits sworn before a Presidency Alagistrate of 
Calcutta are not admissible in the Patna High Court. 

[p, 702, col. 1 ] 

Messrs. C. C, Das and *S. N. Chatter 
for the Petitioner, 

The Government Advocate, for the 
Crown. 

Messrs. Ali Imam and G. P. Das, for the 
Opposite Party. 

JUDGMENT. — This Rule was issued 
on an application in revision by the Bengal 
Nagpur Railway Company, Limited, that 
the Court should direct that the representa- 
tive of the applicant authorised by the 
Agent of the Railway under s. 145 (2) of the 
Indian Railways Act, 1890, has the right 
to conduct the prosecution in the case 
oE Crown v Sheikh Makhul under s. 304-A 
of the Indian Penal Code which is pend- 
ing in the Court of the Deputy Magistrate 
of Balasore and further should direct that 
the case be committed to the Sessions. At 
the hearing a further prayer has been 
made that if the case be not committed to 
the Sessions it be transferred to another 
district on the ground that the Magistrate 
is biassed against the applicant. All the 
prayers are opposed by the Crown and by 
the accused, but after perusing the report 
of the Deputy Magistrate and the affidavit 
on behalf of the accused and hearing the 
Government Advocate on behalf of the 
Crown I have found it unnecessary to call 
upon Sir Ali Imam for the accused. 

The circumstances are briefly these. 
About 5‘40 A. M. on the 9th November 1924, 
there was a collision at the southern level 
crossing of the Cuttack Railway Station, on 
the Bengal Nagpur Railway between the 
Madras mail and a motor lorry driven by 
the accused which resulted in the death of 
two and severe injuries to one or more 
passengers of the motor lorry. About 
6 A. M.a Head Constable gave information 
of the occurrence to the Sub-Inspector of 
Railway Police at Cuttack Railway Station 
and the latter proceeded under s. 174 (c) of 
the Cr. P. C., to hold an inquest on the 
persons killed and came to the conclusion 
that the gateman of the level crossing, a 
servant of the applicant, was responsible 
for the accident. While the Sub-Inspector 
was conducting this inquiry, the Station 
Master at Cuttack sent an all concerned ” 
message somewhere about 8 a. m. and the 
Superintendent of Police thereafter handed 
his copy to the Sub-Inspector who treated 
it as a first information under s. 154 of the 


Cr. P. C. Eventually the Police sent up 
the accused Sheikh Makbul, the driver of 
the lorry, and the trial began in the Court 
of a Deputy Magistrate of Cuttack. The 
prosecution case is that the accused forced 
his way on to the Railway by opening the 
western gate and injured the gateman, who 
opposed, while the defence is that the 
western gate was open and, therefore, the 
applicant is responsible for the accident. 
The applicant deputed a Vakil from Howrah 
to conduct the prosecution, but though 
it is alleged by the applicant that the 
Magistrate permitted the Vakil to conduct 
i)he prosecution, the allegation is incorrect, 
the fact being that the Public Prosecutor 
was in charge of the prosecution and con- 
ducted it, and under his direction the 
representative of the Railway took some 
part in examining witnesses in the absence 
of the Public Prosecutor. Exception was 
taken by the accused to the participation 
of the Railway Vakil on the score of unfair- 
ness in his methods. The Magistrate, how- 
ever, filed the petition of accused, framed 
a charge under s. 304-A, against him and 
called upon him to cross examine. The 
accused thereupon moved the Circuit Court 
then in Session at Cuttack for a transfer 
of the case to some other District and the 
applicant filed a similar petition on the 
ground that the master of accused holds a 
prominent position in Orissa. The applica- 
tions were heard by Ross, J., who transfer- 
red the case to Balasore and further made 
the following order : 

“It should be noted that the conduct of 
the prosecution should be in the hands of 
the Public Prosecutor. The petitioner has 
taken objection to the part taken in the trial 
by the Pleaders representing the Railway 
Company. The learned Government Plead- 
er, however, has explained this by saying 
that he was in charge of the case under 
the orders of the District Magistrate and 
that the Pleaders retained by the Railway 
Company were only acting under his in- 
structions and during his absence. So long 
as this is clearly understood there is no 
objection to this being done but the conduct 
of the prosecution should be in the hands 
of the Public Prosecutor.” 

The applicant makes it a grievance that 
this order was passed while the Vakil of the 
Railway was engaged in another Coir.t, but 
it is clear from the applicant’s petition 
that an attempt made on behalf of the 
applicant to induce the learned Judge in 
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Chambers to alter the order was unsuccess- 
ful. 

When the trial began at Balasore the 
Vakil for the applicant presented a formal 
authorization under s. 145 (2) of the Rail- 
ways Act from the Agent of the Railway to 
conduct the prosecution, but the Court 
refused to entertain his prayer to take 
the lead in view of the order of the High 
Court quoted above. Because of the re- 
presentation made by the applicant in his 
application for transfer of the trial from 
Cuttack, the Crown had in order to secure 
impartiality, specially introduced a Public 
Prosecutor from outside Orissa to conduct 
the prosecution of the accused. This special 
Public Prosecutor conducted the case in 
accordance with his own ideas of what is 
just and proper, and while taking full 
advantage of assistance pressed upon him 
by the representatives of the Railway refus- 
ed to place himself unreservedly in their 
hands In particular the Public Prosecu- 
tor opposed a commitment to the Sessions 
and declined to put questions which had 
only a bearing on the civil liability of the ap- 
plicant in suits instituted against the latier 
by passengers travelling in the lorry driven 
by accused, a state of affairs of which the 
applicant unjustifiably makes a grievance. 

The prosecution having examined thirty- 
one witnesses, the Trying Magistrate ex- 
pressed an intention of committing the 
case to the Sessions. The accused, however, 
claimed the right to cross-examine all the 
prosecution witnesses before commitment 
and thereupon the Magistrate, considering 
that, if crovSS-examination were to take place 
in his Court, it would be useless to commit, 
gave up the idea and framed a charge 
under s 304-A for trial in his own Court. 

He also declined to accede to a prayer 
on behalf of the applicant that an addi- 
tional charge he framed under s 124 of the 
Railways Act Obviously a charge under 
8 124, which punishes with fine up to 

Rs 50 for the opening of a Railway gate in 
certain circumstances was unnecessary in 
law so that the point has no significance 
and need not be further discussed At the 
stage at which applicant obtained the pre- 
sent rule the cross-examination which had 
extended to nine or ten full days had just 
been concluded and the defence having 
declined to adduce evidence the case had 
been fixed for argument prior to judg- 
ment. 

Mr. C, C. Das, appears for the applicant, 
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claims an order in his favour on substantial- 
ly the following three grounds. 

(1) that the Trying Magistrate has il- 
legally withheld permission to conduct the 
prosecution from the Vakil appointed under 
8. 145 (2) of the Railways Act , 

(2) that the Trying Magistrate has ex- 
hibited bias against the applicant ; and 

(3) that though the offence under s. 304- A 
of the Indian Penal Code is triable by a 
Magistrate as well as by the Court of Ses- 
sions, a higher punishment may be given 
by the latter 

The third submission has no weight. 
The maximum term of imprisonment for 
the offence is within the powers of punish- 
ment of the Magistrate, and if his powers 
in respect of fine are limited to Rs. 1,000 
while those of the Sessions Court aie un- 
limited, it is clear that in the circumstances 
of the case an appropriate sentence of fine 
would not exceed Rs 1,000 

As regards the first point, it is clear that 
in view of the order of Ross, J , it was not 
open to the Magistrate to eliminate the 
Public Prosecutor and entrust the conduct 
of the case to the representative of the 
applicant Mr Das would draw a distinc- 
tion between the oakalatanama filed by the 
Vakil for the Railway in the course of the 
proceedings at Cuttack, which was before 
Ross, J., and the subsequent mandate of the 
Agent under s. 145 (2) of the Railways Act. 
But in fact no distinction exists except that 
the latter is more formal. In the vakalat- 
nama the Vakil is, in so many words, au- 
thorized by the Agent of the Bengal-Nag- 
pur Railway Company to conduct the pro- 
secution in the case against Sheikh Makbul, 
accused, under s 304-A of the Indian Penal 
Code. The circumstances had m fact not 
altered and it was not open to the Magis- 
trate to ignore the orders passed by the 
High Court in the case. 

Accordingly the question of the position 
of a Vakil appointed by the Agent of the 
Bengal Nagpur Railway Company under 
s. 145 (2) to conduct the prosecution in this 
case in preference to the Public Prosecutor 
does not properly arise at this stage , the 
point having already been decided on the 
same materials by this Court against the 
contention of the Railway Company, it 
being explicitly directed that the conduct 
of the piosecution shall be in the hands 
of the Public Prosecutor. The first point, 
therefore, fails It is not, therefore, neces- 
sary to express a final opinion on the sub- 
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ject, but one may say that the indications, 
are strongly against the claim in that 
regard of the applicant. Section l45 (2) 
only entitles a person authorized by the 
Agent of a Railway to conduct prosecution 
on behalf of the Railway Administration, 
to do so without the permission of the 
Magistrate, which would, except for the 
provision, be required under s. 495 of the 
Or. P. 0. Prima facie, neither s. 145 (2) of 
the Railways Act nor s. 495 of the Or. P. 0. 
affects 8. 493 of the latter enactment which 
deals with the right of appearance and 
precedence of the Public Prosecutor before 
any Oourt in which any case of which he 
has charge is under trial. The Public 
Prosecutor has charge of the prosecution 
under discussion and the Pleader instructed 
by a private person, including the Agent 
of a Railway Administration, to prosecute a 
case of which the Public Prosecutor is in 
charge shall, it is enjoined, act under the 
directions of the Public Prosecutor. The 
entire propriety of such a provision, which 
could hardly be better demonstrated than 
in the present instance, is in favour of the 
interpretation. Then again. I am unable, 
as at present advised, to accept the view 
that there is no force in the argument 
advanced by the learned Government Advo- 
cate that 8 145 (2), of the Railways Act 
contemplates mainly, if not exclusively, 
prosecutions for offences under that enact- 
ment, that is to sav, private prosecutions 
undertaken by the Railway Administration 
in which the Public Prosecutor does not 
appear as distinguished from public 
prosecutions undertaken or taken over 
by the State and in particular prosecu- 
tions, such as the present, under the Indian 
Penal Code. 

Before dealing with the allegation of 
bias on the part of the Magistrate, it is 
expedient to indicate more fully than has 
been done above, what the case for the 
prosecution and the case for the defence is. 
At the level crossing there are drop-gates 
and the western and the eastern gates are 
about 134 feet apart. Two lines of Railway 
are within the crossing, the westmost being 
a goods line passing close to the western 
gate and the other being the main line 
passing close to the eastern gate. The 
prosecution case is that some one opened 
the western gate which had been closed 
by thegateman because the Madras mail 
was about to pass, and the accused drove 
his lorry towards the eastern gate knocking 


down the gateman who tried to stop >him. 
The defence case is that the western gate 
was standing open and that the accused 
drove his lorry through it, it being the rule 
that the crossing is open unless both gates 
are closed. Obviously, therefore, the Rail- 
way is at least as deeply concerned with 
its prospective civil liability, if the „gate 
was in fact open, as with the criminal 
liability of the accused, and the point of 
view of its representative is materially 
different from that of a Public Prosecutor 
and from that of a Judge presiding in the 
Court. It is clear that the former addressed 
himself amid considerable difficulties creat- 
ed by the representative of the applicant to 
securing impartial justice, therein acting 
in accordance with the best traditions of 
his office. It is right in the circumstances 
to quote here with approval the view of the 
Magistrate- “He has conducted the case 
very ably and impartially, and with perfect 
fairness, to both parties. He has not identi- 
fied himself wholly with the Railway version 
of the case, and so the Railway Pleaders are 
dissatisfied with him. The Railway Company 
is an interested party in this case and so he 
should not ally himself with them.” 

The allegation of bias on which a com- 
mitment to the Sessions or a transfer to 
another Oourt was claimed, was supported 
by four instances, two of which appear in 
each of the two petitions of the applicant. 
They are: (1) that the Magistrate did not 
grant the conduct of the prosecution to 
the applicant's representative ; (2) that the 
case was not committed to the Sessions in 
accordance with the original intention of 
the Magistrate ; (3) that, on 25th June the 
Magistrate asked the Police Sub-Inspector, 
before he went into the witness-box for 
cross-examination : “ Why did you not 

send up the gateman?” and (4) that on the 
23th June, when the representative of 
the Railway was moving a petition for 
the production of a letter alleged to have 
been sent on the day of occurrence by the 
Assistant Station Master to the Civil Sur- 
geon of Cuttack requesting the latter to 
examine the injuries of (the gatemaq, the 
Magistrate made a remark which showed 
that he was .prejudiced against <tihe ap- 
plicant and such as, it is suggested, he 
would not, if he had not .been influenced by 
high official opinion, have exptrassediwlhen 
the matter .was subjudioe. 

The first instance has already been ^dis- 
.cussed and at has hson^det^muned that the 
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Magistrate's action, was entirely proper, the 
order of the High Court on the point being 
conclusive in^ this trial. As regards the 
second instance, the Magistrate had a dis- 
cretion to commit the case or to try it him- 
self. In view of the maximum sentence, 
however, a* commitment would only be 
justifiable on very special grounds, and it 
is obvious that if the Magistrate made any 
mistake, it was in at all contemplating com- 
mitment. When the accused expressed the 
intention of cross-examining all the prosecu- 
tion witnesses, the Court could not but see 
that a commitment would result in an 
unwarrantable waste of public tiwe with- 
out any advantage to anybody, and rightly 
re-considering the matter exercised a sound 
discretion in rejecting the idea of com- 
mitment to the Sessions. It must also be 
remembeied that the Public Prosecutor 
argued against commitment. Even if the 
Magistrate had not exercised a sound dis- 
cretion m changing his mind, it could not 
fairly be contended that the older, though 
unfavourable to the applicant, exhibits even 
the faintest trace of bias. It was entirely 
proper not to commit the case to the Ses- 
sions 

As to the third instance cited, there was 
nothing in the casual enquiry of the Magis- 
trate that was not, in the circumstances, 
entirely reasonable. The Sub-Inspector who 
held the inquest had formed the opinion 
that the western gate was not closed as 
asserted by the prosecution, but was open, 
as stated by the defence, and the Court 
would have failed in its duty if it did not 
obtain from the Police Officer who had re- 
corded such an opinion, the reason for not 
placing on trial the gateman, who, if the 
Police Officer’s opinion was correct, must 
be responsible for the occurrence The 
Magistrate did not give expression to any 
opinion. 

I accept the version of the Magistrate 
as to the fourth incident It appears that 
the representative of the applicant was 
pressing for the production of a letter on 
the ground that it would show how the 
gateman received his injuries. The Magis- 
trate pointed out that the letter could not 
be legally taken in evidence in proof of 
the manner in which the gateman had re- 
ceived^ his injuries and in the course of 
the discussion remarked . Supposing it 
were written in that letter that the gateman 
hadcome by his injuries by being knocked 
down by accused's lorry, do you think I 


will have to implicitly believe it^ When 
such a seiious Railway accident takes place, 
your Railway people can write anything 
and I cannot take it as true without pioof 
Apart from other considerations, I fail 
to see how this remark indicates bias or 
the influence of high official opinion (as to 
the latter there is not the slightest trace 
of anything to support it, and it is wholly 
groundless and should not have been as- 
serted) The Magistrate only points out 
that the mere fact that a Railway subordi- 
nate has written something will not make 
it evidence or show it to be true 
Moreover, the facts clearly show that 
in calling after great delay and towards 
the end of the cioss-exairiination for the 
letter, and describing it as an important 
document, the representatives of the ap- 
plicant then sought to make much out of 
nothing at all, as indeed is sought now. 
No mention was made of the letter in ex- 
amination- in* chief In cross- examination 

the gateman says he earned no letter and 
the Assistant Station Master says he did not 
even see the gateman during that day ex- 
cept shortly after the accident. The first 
mention is in cross examination of the 
Station Master who merely says that he 
asked the Assistant Station Master to write 
such a letter The Assistant Suigeon can- 
not re-call it The Civil Surgeon, though 
wired to, was unable to produce it and the 
case of the Crown is that it does not exist, 
and that in any case its evidentiary value 
would be slight There is in fact medical 
evidence as to the injury to the gate- 
man, and the Assistant Station Master 
has himself been examined, so that the 
only value of the letter would be to show 
that his deposition is in accordance with 
his statement in the letter. The Magistrate 
is manifestly right in his view that an 
interested party like the applicant, who, 
as all the indications show, was pressing 
the case in a manner not consonant with 
the impartial conduct of criminal cases by 
the Crown oi a public authority, who should 
comply strictly with the law of evidence 
and procedure, more especially in a matter 
where the Vakil for the applicant was pur- 
suing a course wherein he had not the sup- 
port of the Public Prosecutor or under 
whose directions the Statute enjoins that 
he shall act. Mr. C. C. Das, indeed, con-* 
cedes that the letter is practically valueless 
as evidence. What he objects to is the 
remark of the Magistrate. But the remark, 
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in my judgment does not contain any in- 
dication whatever of prejudice or amount 
to anything more than a demand that the 
prosecution should prove its case to the 
satisfaction of the Magistrate by admissible 
evidence. A similar rebuff to an unreason- 
able demand by the prosecution, especially 
when as in this case unreasonably urged 
or at a later stage, is not infrequently and 
with justice administered to a Public Prose- 
cutor without implying any prejudice on 
the part of the Judge. 

In my opinion bias and prejudice have 
not only not been proved but have been 
abundantly disproved. The trial appears 
to have been properly conducted by the 
Public Prosecutor and by the Magistrate, 
any difficulties arising being attributable to 
unseemly ardour on the part of the repre- 
sentatives of the applicant. 

Accordingly no ground has been estab- 
lished on the merits for granting any of 
the prayers made by the applicant. 

The Rule is accordingly discharged and 
the trial should proceed and the case be dis- 
posed of without any avoidable delay. 

I add that I have dealt with the case as 
if it had come regularly before the Court, 
but it is to be observed that the affidavits 
in the case being swoin before Presidency 
Magistrates of Calcutta are not admissible 
in this Court under the interpretation, in 
Ramchandra Madak v. King-Emperor, Cri- 
minal Revision No. 255 of 1^25, of s, 
539 of the Cr. P. C., and that the applica- 
tion might alsQ have been rejected on that 
ground. 

Z. K. Rule discharged. 


RANGOON HIGH COURT. 

Criminal Revision No. 104-B of 19:55. 

June 2, 1925. 

Present, — Mr. Justice Das. 

MAUNG TUN U — Petitioner 
versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 1808), ss, 107, 
112— Security to keep the peace —Initial order— ^Sub- 
stance of information received not recorded, effect of-- 
Jurisdiciion of Magistrate to take proceedings Surety, 
rejection of, ground for -Time for furnishing security 
— Duty of Magistrate 

A Magistrate acting under a 107, Cr PC, must, 
under s. 112 of the Code, make an order in writing 
getting forth, inter alia, the substance of the informa- 
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lion received A failure to comply with this provision 
would dcpnve a Magistrate of jurisdiction to take 
pioceedings under s 107. [p 703, col 1 ] 

A against whom an order is passed under 

s 10/ , Cl P C , must be given sutlicieut time to 
furnibh sccuiity [p 702, col 2j 

As long <is the security offeied by a surety is ample, 
the Couit IS bound to accept the same, without enquir- 
ing into the politics of the person standing surety. 
[ibid J 

If the Magistrate is not satisfied with the. sureties 
tendeied, he should reject them within a reasonable 
time, so as to give the acimaed an opportunity of 
oflenng fresh suieties [p 702, col 2, 703, col 1 J 

Criminal revision being review of an 
order of the Sub-Divisional Magistrate, 
Prome,in Cr. T. No. 269 of 1924. 

Mr. Mg Ni, for the Petitioner. 

JUDGMENT.— In this case the accus- 
ed was called upon under s. 107, Cr, P. C., 
to show cause why he should not enter into 
a bond in the sum of Rs. 3,000 with four 
sureties on the ground that he is likely to 
commit a breach of the peace and disturb 
the public tranquillity and doing wrongful 
acts that may occasion a breach of the peace 
by prohibiting people from paying capita- 
tion tax and arranging to make demonstra- 
tions in large crowds. 

The notice was served on the accused on 
the 3rd of October 1924, and he was called 
upon to ^how cause immediately. The 
order was passed on the same day, and the 
accused was sentenced to simple imprison- 
ment for one year on the same day, as he 
was unable to furnish security. 

The learned Magistrate in his diary 
remarks that “the accused is unable to fur- 
nish sufficient security although sufficient 
time is given.'’ I cannot understand how 
the learned Magistrate could expect any 
person to furnish four sureties of Rs. 3,000 
each on the very day on which notice to 
show cause was issued to him, and the 
order passed. Persons against whom orders 
are passed under s. 107, Cr. P. G., must be 
given sufficient time to furnish security. 

It appears from the record that the Magis- 
trate refused to accept the sureties offered 
by the applicant simply because they were 
Wunthanu members. The Magistrate had 
no justification in doing so. As long as the 
security is ample, the Court is bound to 
accept the same without enquiring into the 
politics of the person standing surety. 

In this case the sureties were tendered on 
the 6th of October 1924, but no orders were 
passed accepting or rejecting them till the 
6th of January 1925. This delay is inex- 
cusable. The Magistrate, if he was nO^ 
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satisfied with the sureties tendered, should 
have rejected them within a reasonable 
time so as to give the accused an opportunity 
of offering fresh sureties. 

The accused again offered sureties on the 
9th of January. No orders were passed on 
that by the Sub-Divisional Magistrate up 
to date, the explanation of the Sub-Divi- 
sional Magistrate being that the case had 
not been received back by him yet That 
is no explanation at all. The Sub-Divisional 
Magistrate must have known what the 
orders of the Sessions Judge were, and he 
should have passed orders on the applica- 
tion by the accused within a reasonable 
time By this unreasonable delay the ac- 
cused had been kept in custody from the 
3rd of October till his release by the order 
of this Court This Couit on the 5th Maich 
1925, ordered that the petitioner may be le- 
leased pending disposal of tins application 
on his own bond in Ks. 2,000 with two 
sureties in Rs. 1,000 each. 

The order of this Court was clear enough, 
but still the Sub-Divisional Magistrate sent 
it back to this Court through the District 
Magistrate stating that the High Court’s 
order did not expressly state as to whether 
the surety was to be accepted. This Couit 
thereupon passed peremptory orders that 
the order directing the release of the peti- 
tioner on bail is perfectly clear and should 
be immediately complied with. It is only 
then that on the 25th of March the accused 
was released on bail. It is regrettable that 
all this delay should have occurred in ac- 
cepting the sureties tendered by the peti- 
tioner. Section 112, Cr. P. C , requires that 
the Magistrate, when acting under s. 107, 
shall make an order in writing setting forth 
the substance of information received, the 
amount of the bond to be executed, the 
terms for which it is to be in force, and 
the number, character and class of surety 
required. 

There is nothing on the record in this 
case recording the substance of the informa- 
tion received by the Magistrate before he 
proceeded to act under s. 107. All that he 
records in his diary is “Case under s. 107, 
Cr. P. 0., wdth D. M.’s sanction sent up 
from Hmawza. P. S. Accused present. 
Order drawn up and explained to accused. 
Six witnesses examined, etc. Order passed.” 
This is not a compliance with the provisions 
of s. 112, Or. P. 0 , and the Magistrate acted 
without any jurisdiction in calling upon the 
ftccused to show cause. Moreover the evi- 
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dence does not disclose a case for the peti- 
tioner to be bound down under s. 107, Cr. 
P. C. 

The order of the Sub-Divisional Magis- 
trate is set aside, and the accused’s bail- bond 
will be cancelled. 

z. K Order set aside. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT* 

Miscellaneous Petition No 76 of 1925 
December 19, 1925 

Present, — Mr. Findlay, Officiating J. C. 
SHAIKH KARIM and others— Applicants 
versus 

EMPEROR—Opposite Party. 

Criminal Frocedurc Code (Act V of 1808)^ ss JfJOy 
197— Bail application i ejected hy Sesnons Judge — 
Poweis of High Court to qi ant— Rtbpect ability of 
accused and sufficiency of security ^ whether ground 
for granting bail— Suspension of sentence, when to he 
gi anted 

TJie High Couit has power to grant bail under 
8 426 {2) of the Ci P C , after an application for the 
same made after a conviction by a Magistrate has 
been rejected by the Sessions Judge Hut the Court 
will only mterfeie with the discretion exercised by 
the Sefebioiib Judge m lefusing bail if that discretion 
was manifestly w long or if m fact no disci etion has 
been exciciscd [p 704, col 1 ] 

The pimciido which should guide the High Court 
m dealing with such an application, is ivhether 
theie aie leasonable grounds for believing that the 
applicant has committed the offence in question. Ip. 
701, col 2 ) 

Although the High Court lias unfettered powers to 
giant bail, yet in exercising these powers the High 
Com t ought to have regard to the limitations im- 
posed on low^er Couits m this connection [ibid] 

The mere pievious respectability of a man is 
per se no sufficient reason for granting bail after he 
has been convicted of a ciiminai offence [p 704, cob 

The question of giant of bail is not only to be 
dealt with from the point of view of tliere being likeli- 
hood or not of the accused person absconding [ibid j 

In the absence of very special cause, no oidei for a 
subpension of bcntence should be passed, as the lesult 
of such an older is that if the appeal fails finally 
the convicted person only serves the original period 
of his sentence less the period of suspension [p 704, 
col 2] 

Application for grant of bail against an 
order of the Sessions Judge, Nagpur, dated 
the 16th December 1925. 

Mr I\ C. Dutt, for the Applicants. 

ORDCR. — The applicant Shaikh Karim, 
along with 3 other co-accused, applicants 
Shaik Hasan, Abdul Mannan, Muhammad 
Ishaq, Muhammad Sharif, Shaikh Abbas, 
Abdul Sat tar. Shaikh Dila war. Shaikh Sardar 
and Wazir Khan, whose applications are 
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disposed of by this order, has been con- 
victed by the Sub-Divisional Magistiate, 
Kamptee, on 16th December 1925 of 
offences punishable under ss. 147 and 296, 
Indian Penal Code, and sentenced to con- 
current terms of six months’ rigorous 
imprisonment. Pending the lodging of an 
appeal in the Sessions Couit an application 
to that Court was made for bail, and the 
Sessions Judge has rejected the said appli- 
cation on 16th December 1925. It is pertinent 
to notice that in the said application the only 
grounds alleged for granting bail was that 
the applicants were respectable persons, 
some of them being people of substance ; 
that the case was a trivial one and that the 
applicants were willing to give ample 
security. 

On the first point I would only desire to 
remark that the mere previous respectabili- 
ty of a man is per se no sufldcient reason for 
giving bail when he has been convicted of 
a criminal offence. _On the second point, 
the case was, according to the prosecution, 
one of an organised attack by Muhammadans 
on a Hindu religious procession, which 
resulted in a general riot ; it is impossible 
from any point of view to describe such a 
case as a trivial one. As regards the appli- 
cants being able to afford reasonable secu- 
rity, the question of grant of bail is not 
only to be dealt with from the point of view 
of there being likelihood or not of the 
accused persons absconding. 

In the applications to this Court a 
variety of grounds dealing with questions 
of fact and law have been advanced. 1 need 
hardly say that it would be undesirable, 
in the interests of the applicants themselves, 
if not impossible, for this Court atthe present 
stage to enter into details on such matters. 
In argument before me some reference has- 
been made to an alleged legal flaw in the 
trial with reference to an application made 
on behalf of the applicants under s. 162, Cr. 
P. C. That, again, is a' matter which I 
must decline to enter into at the present 
st^e. 

The power of this Court to grant bail, 
even in a case like the present, is undoubted: 
c/., s. 426, Bub-8. (2), Cr. P. C. This Court 
will, however, only interfere with the 
discretion exercised by the Sessions Judge 
in refusing bail, if that discretion was 
manifestly wrong or if, in fact, no real 
discretion has been exercised. There is 
nothing to show in the Sessions Judge’s 
order that either of these conditions have 


been fulfilled. I have, however, read the 
judgment of the Magistrate and it seems to 
me that in the careful and elaborate judg- 
ment he has written, there are good pnwo, 
facie grounds for supposing the applicants 
to have been guilty of the offences charged.' 
It may be that the Sessions Judge, when he 
hears the appeal, may come to a contrary 
finding, but, as the case stands at present,, 
it is impossible for me to hold that there 
are not reasonable grounds for believing 
the applicants to be guilty of the offences 
of which they have been convicted. In 
Sourindra Mohan Chuckerbutty v. Emperor 
(1) Stephen and Carnduff, JJ., pointed out 
that although the High Court has unfettered 
powers to grant bail, yet in exercising these 
powers the High Court ought to have 
regard to the limitations imposed on lower 
Courts in this connection. 

It is true that s. 497, Cr. P. C., as now 
amended, only provides that a person 
accused of a non-bailable offence shall not 
be released on bail if there appear to be 
reasonable grounds for supposing that hO' 
has been guilty of an offence punishable 
with death or ti-ansportation for life. We 
are here, however, concerned with men who 
have been actually convicted, and in those 
circumstances the principle, which will' 
necessarily guide this Court, will be whe- 
ther there are reasonable grounds for 
believing that the applicants committed 
the offences in question. In the present" 
case, therefore, on the materials which it 
is open or desirable for me to consider at 
present, I cannot see any sufficient reason 
for granting bail: c/., King-Emperor v. Badri* 
Prasad (2). 

It has been suggested to me that failing' 
bail, the execution of sentences on the appli- 
cants might be suspended. This request 
also I am not prepared to grant. As s. 428, ’ 
Cr. P. C., stands, the result of a suspension 
of sentence is only that if the appeal finally 
fails, the convicted person only serves the* 
original period of his sentence less the 
period of suspension. Such an order should, 
in my opinion, only be passed when very 
special cause is shown. 

All 10 applications are accordingly dis-- 
missed. 

z. K. Applications dismissed. 

(1) 6 Ind Cas. 8; 37 0. 412; 14 C. W. N. 512; IP 
Or L J. 217. 

(2) 5 A. L. J. 419; A. W. N. (1908) 195; 8 Or. L. J. 
49. 
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LAHORE HIGH COURT. 

Misobllasbous First Civil Appeal No, 1064 
OF 1925 

October 27, 19J5. 

Present , — Mr J ustice Addison. 

The Firm RADHA KISHEN-CHUNI 
LAL, THROUGH RAUNKI RAM — Plaintiff 
— Appellant 
versus 

The Firm AHSA MAL LSHAR DAS, 
THROUGH LAKHMI GHAND — Defendant 
— Respondent 

Civil Procedure Code (Act V of 1908), Sch II, 
paras 20, 2P Contract Act (IX of 1872), s 251 — ■ 
Arbitration Award -liefer ence and existence of df>- 
piUe, whether can be enquired into ParLnership - 
Partner, whether can make reference—liec^net, ap‘ 
pointment of, effect of 

Oa an ai>plication being made under paia 20 of 
Sell 11,0 P 0, It 18 open to tlie Com L to enquire 
wlietlifii there was any mattei in dispute between the 
patties to be lefened to nrbitiation and whethoi 
there was, avS a mattei of fact, any refeience to arbilia- 
tion by the parties fp 706, col 2] 

One partnei m a fiim has no authoiity to enter into 
an agreement to lefei a dispute, to nhich the linn is 
a pai ty, to arbitration [p 707, eol IJ 

Where a Receiver has been appointed to wind ui) the 
affairs of a partnership, to collect all outstandings, to 
pay debts and to distiibute the siiiplus, a partner ('f 
the linn has no authority to refer to arhitration a 
(luestion relating to the liability of the him to pay a 
sum of money to a third peison [p 707, col 2 ] 

Miscellaaecus first appeal from an order 
of the Senior Subordinate Judge, Jheluni, 
dated the 26th January 1925 
Dr. Nand Lai, for the Appellant 
Mr. Dev Raj Sawhney,tov the Respond- 
ent. 

JUDGMENT, — An application was 
made on the 13th August 1924 under Sch. 
II, paras. 20 and 21, C. P. C., by the Firm 
Radha Kishen-Chuni Lai through Riunki 
Ram, purporting to be its manager, against 
the Firm Ahsa Mal-Ishar Das, through Lakhmi 
Ohand son of Ganda Mai, described as its 
managing partner, to file an award dated 
the 13th August 1924 and to have it made 
a decree of the Court. The application was 
made the same day the award w^as written 
and when it was presented the two persons 
described as the managers were present as 
well as the arbitrator. According to the 
award two persons were partners of the Finn 
Ahsa Mal-IsharDas, namely, Lakhmi Ohand 
son of Ganda Mai, who purported to be its 
managing partner, and another Lakhmi 
Ohand son of Ishar Das and the arbitrator 
awarded Rs. 10,743, against the Firm Ahsa 
MaUshar Das in favour of the Firm Radha 
Jiishea-Obuni Lai with interest at 12 per cent. 
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per annum till payment. In spite of the large 
amount involved Lakhmi Ohand son of 
Ganda Mai signed the award and also agreed 
that it should be filed in Court. On the 
3 1st October 1921 it came to the notice of 
the Court from the statement of Raunki Ram 
that he had only been a paid servant of the 
])laintiff Firm Radha Kishen-Chuni Lai 
which had ceased to exist three years before 
the alleged arbitration He also disclosed that 
Radha Kishen, one of its two partners, was 
dead and that lie had no power-of-attorney 
from its other partner Chiini Lai, who was 
his brotherun-law. In fact Raunki Ram 
signed the agreement to refer and signed 
the award, and put in the application to the 
Court only on the alleged oral instructions 
of Chum Lai and it is obvious that he had 
power to do these acts The Court there- 
upon ordered notice to issue to the defend- 
ant Firm Ahsa Mai Ishar Das, at Karachi, 
and to Chinni Lai, but I/ikhmi Chand son 
of Ganda Mai at once volunteered a state- 
ment to the Court that the defendant firm 
had been closed or dissolved, though he 
used to institute and defend suits on its be- 
half. He added that the sharediolders 
were — 

Himself, t e Lakhmi Chand, son of Ganda 
Mai, Re. 0-5-4 

Lakhmi Chand son of Ishar Das, 

Re, 0-10-8. He also said that the dealings of 
that, firm came to him on an award. Accord- 
ingly the Court summoned the other Lakhmi 
Chand and Chuni Lai. 

Chum Lai did not appear on the 25tli 
November 1924 but Lakhmi Chand son of 
Ishar Das did On that date Raunki Ram 
further disclosed that Chum Lai and 
Lakhmi Chand son of Ganda Mai were true 
brothers, so that he was the brother-indaw 
of both of them By the consent award, 
therefore, the dissolved firm, in which Chuni 
Lai was a partner, got an order against tne 
dissolved firm in which his brother Lakhmi 
Ohand son of Ganda Mai, was a partner to 
the extent of one-third, for a large sum of 
money with interest. Chuni Lai ultimately 
appeared on the 13th December 1924 and 
admitted that his firm was closed or dis- 
solved some five years before and that Radha 
Kishen, the deceased partner, had left a 
minor son, who, however, had no connection 
with the firm. He further said that he had 
orally authorised his brother-in-law Raunki 
Ram to act for him and that the defendemt 
firm had been closed for three or four years. 
Lakhmi Chand son of Ganda Mai rnade?^ 
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further statement on the 13th December 
1924 that Ahsa Mal-Ishar Das was not yet 
dissolved and that he was full owner of that 
firm by both the arbitration awards though 
this goes against his own consent awaid. 
He admitted that Kimat Rai had been ap- 
pointed by the Court of the Judicial Com- 
missioner, Karachi, as Receiver of the Firm 
Absa Mal-Ishar Das to collect outstandings 
and pay debts with what he collected. He 
also said that he had got no authority from 
the Receiver to enter on this arbitration 
and that the other Lakhmi Chaud son of 
Ishar Das used to give assent to what he did, 
though it was not asserted that he assented 
to this arbitration. 

The other Lakhmi Chand son of Ishar 
Das appeared on the 25th November 1924 
by Counsel who filed a written statement 
and made an oral one. He objected that 
Raunki Ram could not carry on the suit on 
the oral instructions of Chum Lai. This was 
certainly correct but when Chuni Lai came 
forward later, the position changed at least as 
far as the suit is concerned. It was further 
stated (1) that there was no reference to 
arbitration on behalf of either of the two 
firms, and (2) that there was no dispute 
between them so that therecould be no refer- 
ence. It was further explained that the Firm 
Ahsa Mal-Ishar Das was dissolved in No- 
vember 1917 by an award filed in the Court 
of the Judicial Commissioner. Ishar Das 
died in February 1918 when his son and heir 
Lakhmi Chand, son of Ishar Das, was 13 
years old. A fresh dispute arose then and 
the same arbitrator Kimat Rai, settled it by 
a second award in October 1918 and it be- 
came a rule of the Court on 15th October 
1919. Both the Lakhmi Chands, one being 
represented by his mother, then moved the 
Judicial Commissioner that Kimat Rai 
should be appointed Receiver to recover 
the outstandings and discharge the liabi- 
lities of the partnership, details of 
which weie given in a list prepared by 
Lakhmi Chand son of Ganda Mai, which 
was, however, not admitted necessarily to 
be correct by the other Lakhmi Chand. 
The Receiver finally had to distribute the 
surplus of the dissolved partnership between 
the parties, i c., between the surviving part- 
ner Lakhmi Chand son of Ganda Mai jand 
the son of the deceased partner, Lakhmi 
Chand son of Ishar Das. The Judicial Com- 
missioner accordingly appointed Kim at Rai, 
Receiver with the powers noted alovein 
l^ecember 1919. All tliis ie supported and 


proved by the copies of the joint application 
of the parties concerned and the order pass- 
ed by the Judicial Commissioner together 
with a copy of the list of assets and liabili- 
ties referred to above, which are upon this 
record. 

It is perfectly clear that all the parties 
knew the contentions marked (1) and (2) 
above on behalf of Lakhmi Chand son of 
Ishar Das and the Court then proceeded to 
determine them, after noting on the 13th 
December 1924 that the parties had made 
the statements and given the evidence they 
desired. A date was then fixed for argu- 
ments, and on the 26th January 1925 the 
Court dismissed the application on the 
grounds (1) that, there was no reference to 
arbitration on behalf of the alleged firm, 
though there was an attempt by the two 
brothers, Chuni Lai and Lakhmi Chand, 
and their brother-in-law Raunki Ram, to 
defraud the other Lakhmi Chand and (2) 
that there was no matter in dispute between 
the two firms to be referred to arbitration. 
Relying on the opening words of para. 21 of 
the Second Schedule of the C. P. C , it 
held that that was sufficient to dispose of 
the application. Against this decision the 
plaintiff firm through Chuni Lai has filed 
this appeal. 

The Court also appears to have com- 
menced proceedings under s. 476, Cr. P. 0., 
for this Court w’as moved to stay them, pend- 
ing this appeal. 

It was argued before me that the Court 
erred in not framing issues and allowing 
parties to produce evidence. The above 
discussion is sufficient to dispose of this 
contention. The parties knew what was in 
issue and said they had no further state- 
ments to make or evidence to give. A date 
was fixed for arguments and the case was 
argued on these two points, and no attempt 
was made to saj^ that there was any other 
evidence to produce. There is thus no force 
in grounds Nos. 6 and 7 of the appeal. 
The merits of the case were obviously not 
affected in these ciicumstancesand s. 99, C, 
P. C., in any case applies. 

It was next argued (grounds Nos. 8 and 9) 
that the Court had no power to decide the 
two matters it did but was confined to 
deciding any objections under paras. 14 
and 16 of the fcecond Schedule, 0. P. 0. 
This is obviously wrong for the opening 
woi-ds of para. 21 of the Second Schedule 
were inserted to set at rest this question, 
as to which different views had been taken 
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by some of the High Courts. See also Ganesh 
Singh v. Kashi Singh (1) and Firm Mansa 
Ram-Gordhan Das v. Firm Mangal Sain- 
Duni Chand (2) (Lahore High Court) and 
Dip Chand v. Sahibdino (3). The case re- 
ported as Sassoon and Co. v. Ramdutt Ram- 
Kissen Das (4) is not against this view 
as it was a case under the Indian Arbitra- 
tion Act and not under the 0. P. 0. 
Pokhardas Jashiomal v. Forbes Forbes, 
Campbell cfc Co. (5) is not in point for the 
same reason. 

The first five grounds of appeal amount 
to this that there was a valid reference of a 
disputed matter to arbitration on behalf of 
both of the firms. It was held in Ram Bha- 
rose V. Kalu Mai (6) that one partner cannot 
enter into an agreement to refer, the reason- 
ing being based on 8. 251 of the Contract 
Act The English authorities are admittedly 
to the same effect. The Madras High Court 
has taken a similar view in Chandooru Pan- 
nayyav Venugopala Rice Factory Co , Ltd. 
(7) and Venkatachellam Chettif v. Ramana- 
than Cheity (8). There is a full discussion 
of this question by the Calcutta High Court 
in Mohamad A kbar V. Dwarka Nath (9). In 
it the plaintiffs sued as legal representatives 
of a deceased partner to have the partner- 
ship wound up. It was held that it was the 
duty of the surviving partners to take all 
steps necessary for the completion of their 
unperformed engagements (See s 263 of 
the Contract Act), But, after the death of 
one partner, it was held that a dispute be- 
tween the partnership and a third party 
could not be referred to arbitration by the 
surviving partners. This decision was bas- 
ed on the Indian, English, and United States 
judicial decisions and it ison all fours with 
the present case. 

On behalf of the appellant I was referred 
to Ghaznavi & Co. v. Budge- Budge Jute Mills 

(10) in which it was held that an award w^as 

(1) 28 A 621; AWN (1906) 136. 

(2) 65 Ind. Cas 497, A. I R. 1922 Lah 140. 

(3) 12 Ind Cas 639. 5 S L R 92. 

(4) 70 Ind. Cas 777; 50 0. 1; A I R 1922 P. C. 

374; 37 0 L J. 336: 44 M. L. J. 758, 27 C W. N. 660, 

(1923) M. W. N. 372, 18 L. W. 537, 49 1 A 366 

(P. 0.). 

(5) 19 Ind. Cas. 363, 6 S L R. 127. 

(6) 22 A. 135; A. W. N. (1900) 12; 9 Ind. Dec. (n. s ) 
Ilk 

^ 43 Tnd. Cas. 508, 22 M. L. T 520; 7 1^. W. 114; 

1) M W. N 51. 

' (8) 59 Ind. Caa. 501, 12 L. W. 228, (1920) M. W. N. 
502; 39 M. L. J. 269. 

^9) 6 Ind. Oag; 63; 11 0. L. J. 658;] U 0. W. N. 


not bad for the facts that it was made 
against a firm without ascertaining who were 
the parties liable as the new 0. P. 0 provid- 
ed for suits against firms in the firm’s names, 
That ruling obviously is of no help in the 
special circumstances of this case Besides 
itwasacompulsory reference under the terms 
of the contract. Similarly, Sukha Nand v, 
Behari Ram-Ishar Das (11) and Bishamhar 
Mal-Pala Mai v. Firm Ganga Sahai Nihal 
Chand (12) are obviously not m point. I, 
therefore, hold that there was no reference 
to arbitration on behalf of either of the 
firms named and that the application to file 
the award was consequently rightly dismis- 
sed under the opening words of para, 2> of 
the Second Schedule, C. P. C. 

This case is even stronger than the one 
reported as Mohamad A kbar v Dwarka Nath 
(9) as a Receiver 18 in existence winding up 
the partnershipaffaiis of Ahsa Mal-Ishar Das 
under the Court of the Judicial Commis- 
sioner. It has been proved that he has been 
given full powers to collect all outstandings 
and to pay debts and to distribute the sur- 
plus. It was, therefore, not possible for 
Lakhmi Chand son of Ganda Mai to refer a 
question as to whether the defendant firm 
owed anything to any one See Pollock and 
Mulla’s Contract Act, 5th Edition, page 807. 

It was also argued by the respondent’s 
Counsel that there could have been no 
matter in dispute to refer to a arbitration as 
in thelist handed over by Lakhmi Chand 
son of Ganda Mai himself to the Receiver, 
this debt is not included and as any debt 
due by the diwsolvedfirm must have been 
time-barred before August 1914. In the 
absence of any other evidence this conten- 
tion must also prevail. The list in question 
has been proved and there is nothing to re- 
but it. 

I have already shown that it has not been 
established that the whole of the business 
ofAhsa Mai Ishar Das has been handed over 
to Lakhmi Chand son of Ganda Mai by the 
two awards referred to but that on the con- 
trary a Receiver is liquidating this firm. Even 
in the award it is stated that both the Lakhmi 
Chands are partners in it. Likewise it 
is not established that Chuni Lai is the sole 
proprietor of EadhaKishen-Chuni Lai with 
full powers as regards it. If only the two 
brothers Chuni Lai and Lakhmi Chand son 
of Ganda Mai were meant to be involved, it 

(11) 68 Tnd. C8S 750; A. I R. 1923 Lah. 103. 

(12) 71 Ind. Oaa. 7S4; 5 L, L. J, 5; A. I, R. 1921 

lAh. 212. 
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would have been easy for them to get an 
award against one brother in favour of the 
other. This disposes of all the grounds 
argued. 

In the result this appeal is dismissed with 
costs. 

z. K. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal No. 320 of ly24. 

July 4, 1925. 

Present: — Mr. Hallifax, A. J. C. 

MAN SAKAM— Plaintiff — Appellant 
versus 

BUDIIU AND ANOTHER — DEFENDANTS™ 
Respondents. 

C P Tenancy Act {1 of JVW), a Idf, Sch II, Ait 
J, scope of — DiapobbCSbion oj iauud iy other than land- 
lord "'Tenant," whether includcii koldtr oj Suiicy 
Number in Samhalfiur TerrUan/ 

Section 101 and Ait 1 ot‘ llio Sc^xuid Schedule of llie 
C P Tenancy Act apidy to allhiiilaloi ])Ohhc.shion b} a 
person clcumiii#? to bo a tenant, iiiospeetivc ot the tact 
as to whether the poison keojiinp him out of po‘^K( s- 
sion IS the Idiuilord ot the vilia^^e oi any other pei.son 
The holdei of a Suivey Numbci m the Sambalpur 
Tenitoiy is a “tenant’' within tiio meaning* ot Ait 1 
of Sch il to the (’ P. Tenancy Act 

Appeal against a deciee of the District 
Judge, Bilaspur, dated the 3Uth April PJ24, 
in U. A. No. 50 of 1921. 

Mr. M. U. Bobde, for the Appellant 
Messis. G. R, Deo and T. P. Dehankai\ 
for the liespondents. 

JUDGMENT. {July k, There is 

no basis whatever for the opinion ex- 
pressed in the judgment of the lower 
Appellate Couit that s. 104 and Art 1 of 
the Second Schedule of the Tenancy Act 
of 1920 apply to a suit by a peison 
claiming to be a tenant only when it 
IS against the landlord of the holding he 
claims. The contrary could hardly be inoie 
cleaily expressed than in the words of Art. 1 
of the Schedule. The learned J udge also 
contradicts himself on this point in that 
portion of the judgment in which he finds 
that the plamtill’s suit is not barred by the 
rule of limitation because it was filed with- 
in two years of his dispossession by the 
defendants. 

The facts are these: In 1911 the defend- 
ant Budhu transferred in some way or 
other to the plaintiff Mansaram the Survey 
Numbers in a village in the Sambalpur 
4'erntory of which he was the holder, and 


Mansaram lemained in possession of them 
and paid the rent tor them to the Gaoiitia 
till November 1921. In 1915 one Ramprasad 
to whom Budhu had transferred a pait or 
the whole of the land held by Mansaram 
sued the latter lor possession. Mansaram 
pleaded that he was the tenant, and the 
suit was dismissed. Budhu was a witness 
for the plaintiff in that case and, therefore, 
had notice not later than 1915 that Mansa- 
ram was asserting a hostile title, even if he 
had till then held permissive possession 
under Budhu. Mansaram remained in pos- 
session as the tenant recognised by the 
Gaontia till November 1921 when he was 
ousted by Budhu, and he filed the suit for 
possession out of which this appeal arises 
on the 6th of July 1923. 

It is the opinion of the learned Judge of 
the lower Appellate Couit that the holder 
of a Survey Number in the Sambalpui Terii- 
toiyisnot included in the woid ‘Tenant’’ 
as used in Ait 1 of the Second Schedule 
ol the Tenancy Act, 192i), and that the period 
of limitation foi a suit by him to recover 
jjossession ot a Survey Number ot which lie 
claims to be the Jiolder is 12 yeais. It 
has been held, theiefoie, that Budhu did not 
lose his lights in the holding by being out 
ot poi-session for more than Iw’o yeais be- 
tween i9i5 and 1921 This, ol course, 
implies that the learned Judge wasluilher 
ot opinion that s. 35 (2) ot the Tenancy 
Act, 1^98 also did not apply to such a per- 
son. 

This view of the matter is based on lead- 
ing the second Explanation attached to the 
dehnition' ot a tenant in cl. (11) of s. 2 
ot the Tenancy Act, 1920, which is the same 
as that attached to cl. (14) of e. 2 of the 
Act ol 1898, as meaning that the holdei ot a 
Survey Number in the Sambalpur Teiritory 
is to be Heated as a tenant so far as the 
Gaontia is concerned but for no other 
purposes lean see very little reason for 
such an interpretation of the words used 
in the two Acts, but if it w’^ere correct it 
would follow that the holder of a Survey 
Number in the Sambalpur Territory had all 
the rights and privileges of the holder of 
one in Berar including the unrestricted 
right of transfer and it is beyond doubt that 
he has not got these rights. The interpre- 
tation is, therefore, wrong and Budhu had 
ceased to be the holder of the Suivey 
Numbers in dispute in this case long before 
November 1921 when he took forcible 
possession of them fr^^TYiiMAnflaram, whether 
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we apply the Tenancy Act of 1920 or that 
of 1898. 

The decree of the lower Appellate Court 
Wilt be set aside and that of the first Court 
will be restored. The Pleader’s fee in this 
Court will be twenty rupees. 

{July 8, 1925) — The order for the payment 
of costs was accidently omitted from this 
judgment The whole costs in all thiee 
Courts will be paid by the defendants. 

N. H. Decree set aside 


LAHORE HIGH COURT. 

Second Civil Appeal No 1370 op 1921. 

February 23, 1925 

Vresent — Mr. Justice Abdul Raoof and 
Mr Justice Harrison 
MAIITAR SHAH— Defendant- 
Appellant 
versus 

ALI HAIDAR SHAH and others - 
Respondents 

Punjab Courts Act {VJ of P)]S), s U (?) ippcal, 
siconl Certi finite gt anted oil nmtaken gi ounds, valid- 
itij of 

Whore n Distiiot Jiid^e p:r<uits a eeitifieate under 
e? tl ( i; of the Punjab (’ourls Ae| with re^iid to a 
quf'stion of eustom foi leison tlui tlie dppell.nit 
13 anyliow app^vdiii”: o.i th'* rpuMtion. of tlu* anceslial 
intine of th‘ land and thit it isad\is.ible that ho 
shnuhJ be ^aveu a ceititieate lu oi<ler that lie might 
igitit^ every question which has arisen in the eas*^ 
iiid it IS not stated in th ' ccMtilieit'^ that the \arious 
icquirem^mts of the section have i)een luUiUed, the 
?ertitieale is bad and will bo ignoied bv the High 
(bn it 

Second appeal fiom a decree of the Dh- 
brict Judge, Rawalpindi, dated the 14th 
February 1921, reversing that of the Munsif, 
Fi^st Class, Rawalpindi, dated the 23rd 
October 1920 

Mr Ahmad and Chaudhri Zafarulla 
Khan^ for the Appellant 

Mr M L Puri, for the Respondents 

JUDGMENT.— The plaintiffs in this 
case are the collaterals in the third degree 
of one Latif Shah and they pray for a 
declaration that a gift made by him to a 
very distant relative, named Mahtab Shah, 
shall not affect their reveisionary rights 
The suit was dismissed by the Trial Court 
but the appeal to the District Judge was 
successful and a decree has been given as 
sought for. 

On second appeal, which is supported by 
a certificate, Counsel contends, in the first 
place, that the plaintiffs have not proved 


the property in suit to be ancestral, and, in 
the second, that the gift is valid. 

Wc find that the second and main ques- 
tion cannot be argued as we hold that the 
certificate given by the District J udge does 
not complv with the requirements of s 41 
(3) of the Punjab Courts Act The District 
Judge granted this certificate for the reason 
that the appellant was anyhow appealing 
on the question of the ancestral nature of 
the land, and, therefore, the J udge appeared 
to think it advisable that he should be 
given a certificate in order that he might 
agitate every question which had arisen in 
this case It is not stated that the various 
lequiremcnts of the section have been ful- 
filled and, as the grounds on which the 
cert die ite 18 granted are wholly mistaken, 
we must ignoie it 

The question lemains whether the 
plaintiffs have oi have not established the 
ancestral nature of the land The pedigree- 
table 18 to be found on page 23 of the judg- 
ment of the District Judge It is an 
admitted f ict that the land in suit was held 
by Sher Muhammad, the common ancestor. 
It IS also an admitted fact that it was held 
])V his grandson Latif Shah, and in the year 
ISfiO by Jaw'iya Shah, fatherof the donor. It 
19 also admirted by the defendants that 
Latif Shill was succeeded by hiR two daug- 
ters, and Juwaya Shah, therefore, must have 
inheiited from lus mother It is well 
established law under these circumstances 
that, the worn in merelv acts as conduit pipe, 
and that the ancestral iicatme of the land 
IS not affeete 1 bytliefact that she takes a 
place in the line of succession We agree 
Avith the learned Distiiet Judge in finding 
tliat the plaintiffs have established heyoncl 
all doubt that the land m suit is ancestral, 
and we dismiss the appeal with costs 

z K Appeal dismissed. 


MADRAS HIGH COURT. 

Appeal against Appellate Order No. 102 
OF 1923 

February 27, 1925 
Present — Mr Justice Wallace 
PARAKKAT DEVASWOM TRUSTEES 
OF K P. VEERARAGHAVAIYEU and 
others— Appellants 
versus 

VENKATACHALAM VADHAYAR and 
OTHBRS — Respondents. 

Limitation Act (IX of 1008), Sch, I, Art. 18^ ( 5) 
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Step-in-aid of execution — Decree against trust— 
Appointment of fresh trustee — Execution application 
against trustee on record— Mona, fide petition—Burden 
of proof —Precedents —Reported and unreported deci^ 
sions. 

The removal under a decree of a trustee from office 
comes into operation not from the date of the decree 
but from the date on which the trustee is removed 
from actual possession, long as ho is not removed 
and remains in possession of the property, he is the 
proper judgment-debtor to be on record for purposes 
of execution of a decree against the trust [p. 711, col. 

A bona fide application to execute a decree against 
the judgment-debtor on record is in accordance with 
law even though it is subsequently discovered that 
at the time of the application he had ceased to be 
the proper person to be pi oceeded against, [ibid] 

Sarnia Pillai v Chockahnga Chettiar, 17 M. 76; 4 
M. L. J. 8; 6 Ind. Dec, (n s ) 52, Balkuhen Das v 
Bedmati Koer, 20 C 388; 10 Ind. Dec (n. s ) 263 and 
Ramasawmi Chettiar v Oppilamani Chetti, 4 Ind Cas 
1059; 33 M. 6; C M, L. T 269, 19 M. L. J. 671, relied 
on 

The burden of proving that the judgment-debtor 
named in the decree has ceased to be the leal judg- 
ment-debtor for purposes of execution and that the 
application impleading the person on record is not 
bona fide is on the person who sets up that such 
application is not in accordance with law. [p. 711, col. 

2 J 

In the c^se of a conflict between a reported and an 
unreported decision, the proper course is to follow the 
reported decision, [p. 711, col 1 ] 

Appeal against an order of the District 
Court, South Malabar, in A. S. No. 523 
of 1922, preferred against that of the Sub- 
ordinate Judge, Ottapalam, in Execution 
Petition No. 123 of 1922. 

Mr. K. Kuttikrishna Menon, for the 
Appellants. 

Messrs. N. A. Krishna Iyer and T. S. 
Anantharaman, for the Respondents. 

JUDGMENT. — The question in this 
appeal is whether the execution petition 
is barred by time. The decree sought to 
be executed is the final decree in 0. S. 
No. 36 of 1912 on a hypothecation bond 
executed by certain persons. The bond was 
executed by them, as trustees or owners of 
a certain Devaswom. At the time that 
suit was pending another suit, O. S. No. 12 
of 1912, to declare that the trust was a 
public trust and to remove the above per- 
sons was going on. On S)th July 1914 
a decree to remove them was passed. The 
final decree in O. 8. No. 36 of 1912, the hy- 
pothecation decree against the property was 
passed on 30th September 1914. Three 
execution petitions were put in to execute 
this final decree. The first was put in on 
20th July 1915 and was dismissed, because 
batta was not paid. The second was put 
in on 26th June 1918 and was rejected br 


the same reason. The third was put iu on 
20th June 1921 and is the execution petition 
now under appeal. 

The appellants are the present trustees 
who were put into office in the place of the 
original judgment debtors by force of the 
decree in O 8. No. 12 of 1912 at sometime 
which is not known. They contend in 
limine that the decree in 0. 8 No. 36 of 
1912 now under execution was not against 
the trust property at all; but I am not 
prepared to accept this contention, for the 
decree clearly is in the first instance, 
against the trust property. It is further 
contended that the decree is a nullity, it 
being pointed out that the decree remov- 
ing the original trustees was pas.se(l some 
two months before the final decree against 
them. But it is clear that this contention 
cannot arise unless the respondents show 
tliat the judgment- debtors in 0. 8. No, 36 
of 1912 bad been, as a matter of fact, re- 
moved, in consequence of the decree in 
0. 8. No 12 of 1912, sometime prior to the 
final decree in O. 8. No. 36 of 1912 and that 
some other trustees or Receiver had been 
appointed in their place who could have been 
brought on the record as the legal repre- 
sentatives of the original trustees before 
the final decree was passed. This fact the 
appellants have not attempted to show. 
It is a question of fact which ought to 
have been heard and decided by the first 
Court ; and in the absence of any evidence 
to prove that fact it cannot be reasonably 
contended that the decree in O. 8. No. 36 of 
1912 is a nullity. 

The next contention is based on veiy 
much the same argument. Appellants con- 
tend that the execution petition dated 20th 
July 1915 was not in accordance with law, 
because the proper judgment debtors were 
not on record in that petition, as that 
petition was put in against the judgment- 
debtors named in the decree a year or so 
after the decree for their removal had been 
passed. It is said that a Receiver was appoin- 
ted in O 8 No. 12 of 1912 on 16th Feb- 
ruary 1915 some five months before the date 
of the first execution petition; but again, 
the appellants have not attempted to show 
that this Receiver took charge or that the 
trustees, who were the original judgment- 
debtors, were actually ousted by him from 
the property prior to the date of this first 
execution petition. 

The lower Appellate Court accepts the 
view that the original judgment-debtors 
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were not the proper party respondents to the 

execution petition because they had been dis- 
missed by the decree in 0. S No 12 of 1912 
on 9bh July 1912 but it nevertheless held 
that the execution petition was in accord- 
ance with law. I do not agree with the lower 
Appellate Court in its view that the re- 
moval of the original trustees came into 
operation from the date of the decree and 
not from the date, whatever date it be, 
on which the trustees were removed from 
actual possession So long as they were 
not removed and they remained in control 
of the property cannot be contended that 
they were not the proper judgment debtors 
to be on record in the execAition petition. 
Suppose for example that no Receiver or new 
trustee was appointed for some months 
after the passing of the decree in 0 S 
No. 12 of 1912. It could not be held that 
there was no judgment-debtor at all against 
whom any execution petition could be 
brought during that period The crucial 
date on which the trustees cease to he actual 
j udgment-debtors is that on which they were 
ousted from the control of the trust pro- 
perty. What that date is does not appear. 
It is clear that the duty of the appellants 
was to establish that date and they have 
not chosen to do so. It cannot, therefore, 
be concluded that on the date of the execu- 
tion petition of 1915 the original trustees 
were not the proper judgment-debtors. 
Tnerefore there is no proof that this execu- 
tion petition was not against the proper 
judgment-debtors. 

Even if it were against the wrong judg- 
ment debtors it would not be invalid as a 
step-in*aid so long as the executing decree- 
holder bona fide believed that they were 
still the proper judgment-debtors. Accord- 
ing to law, so far as laid down in this 
Presidency, a hona fide application to 
execute a decree against a particular 
judgment-debtor is in accordance with 
law even though it is subsequently dis- 
covered that the judgment-debtor was 
dead at the time of the application; see 
Snmia Pillni v. Ckoc^cxlinjx Chettiar ^l). 
An unreported case of this Court. 0 M A 
No. 185 of 1902, has been brought to my 
notice which takes an opposite view but 
in such cases the proper course is to fol- 
low the reported decision. The same prin- 
ciple has been laid down in Balkishen 
Das V, Bedamati Koer (2) where it was held 

(1) 17 M 76. 4 M L J 8. 6 lad Dao. (n. s') 52. 

(2) 20 0. 388 at p. 393; 10 lad, Dso. (w. s.) 263* 
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that an application made against persons 
who were not the legal representatives of the 
deceased judgment debtor was valid if the 
decree-holder bona fide believed that they 
were the leg^l representatives see also 
Ramamwmi Ckettiar v Oppilamani Chetti 
(3) The High Court of Allahabad takes a 
different view which this High Court so 
far has not accepted see Jnanendra Nath 
Basu V Nihalo Bihi (4); but compare this 
with Mahomed Hussiin v. Enyat Hussain 

( 5 ) 

Now as the application of 1915 was put 
in against the judgment-debtors named in 
the decree the Executing Court in the 
absence of evidence to the contrary could 
not but decide that the execution petition 
was in accordance with law. It is not its 
business to go outside the decree and enquire 
whether the j udgment-debtors named in that 
decree were still the proper judgment- 
debtors in 1915 The presumption is that the 
execution petition was in accordance with 
law, and it was admitted as such by the 
Court and notice issued therein The parties 
who now wish to contend that it was not, 
were bound to prove it, and for that purpose 
they must first establish that the judg- 
ment-debtors named in the decree were no 
longer the real judgment debtors That, 
as noted, they have not attempted to do. 
Unless and until they proved that fact, it 
wasnot the business of the decree-holders to 
prove that they nevertheless bona fide be- 
lieved that the ju Igment-debtors named in 
the decree ^^’ere still really the judgment- 
debtors. It, is not, therefore, open to the 
appellants who have not established the fact 
necessary to throw on tlie decree-holders the 
onus of proving their bona fides, to put for- 
ward now any contention that the execution 
petition of 1915 was not hona fide 
A farther c intention has been put forward 
that the decree under execution was a 
fraudulent decree come to by collusion be- 
tween the mortgagee and the original trustees. 
But, obviously that objection cannot be 
taken in execution. The real judgment- 
debtor is the trust; and the representatives 
of the trust cannot attack it in execution 
proceedings. If they want to set aside the 
decree they must institute appropriate pro- 
ceedings 

I am, therefore, of the opinion that the 

(3) 4 lad. Cas, 1059, 33 M 6, 6 M L T. 269; 19 M. 
L J.671 

4) G lad Oaa 3S, 32 A 40t. 7 A L J 512 

5) 24 Ind. Oaa. 473; 33 A 482, 12 A L 3.-630. 
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order of the District Judge is right and 
dismiss this appeal with costs of respondents 
Nos. 1 and 2. 

V. N. V. 

N. K. Appeal dismissed. 


LAHORE HIGH COURT. 

First Civil Appeal No 2586 of 1922. 

December 2, 1925. 

Present: — Mr. Justice Zafar All and 
Mr. Justice Addison. 

Messrs RAOHUNATH RAM 
SARUP — Defendant— A PPELIANT 
versus 

Messrs. SULZKR BRUDKRER and Co 
Plaintiff — Respondent. 

Arbitration ■ Aioard, smt to enforce Contract con- 
taining arbitration clavbe^ validity of^ whether can 
ht questioned —Procedure— Piecemeal trial of suit, 
undesirability of 

In answci to a suit to enforce an awaid, made on 
a reference in ]iursuance of an aibitration clauvsc' con- 
tained in a contract alle^fod to have been enteied into 
between the parties, it is open to the defendant to 
plead that there was no completed contiact between 
the parties and that consequently the aibitration 
clause could not come into operation This o}>)ection 
jjfoes to the root of the whole mattei and must be 
detei mined alonsf with any other issues m the suit 
[p 713, col. 1 ] 

The practice of trying an important case piecemeal 
tends to lead to proliacted litigation and sciious in- 
convenience and to involve the parties in li^^avy costs 
if the case is taken repeatedly on appeal to a superior 
tribunal, [p. 714, col 2] 

First appeal from a decree of the Senior 
Sub-Judge, Delhi, dated the 18tli July 1922. 

Bakhshi Tek Ghand and Lala Kalian, 
Chand for the Appellant. 

Mr. Prem Lai, and Lala Ram Kishore, 
for the Respondent, 

JUDGMENT.— The plaintiff sued the 
defendant on the allegations that the de- 
fendant on the 8th January 1920 placed an 
indent with him for 5 cases of grey merino 
on certain terms, that the indent was duly 
acceptedby the plaintiff within the prescribed 
period of sixty days; that the goods were 
shipped by the plaintiff; but that the defend- 
ants raised frivolous objections which were 
referred by the two parties to arbitrators 
who disagreed and that thereupon they were 
duly referred to an umpire who gave an ex 
parie award in the plaintiffs favour. This 
award was to the effect that the defendant 
should take up and pay for the goods. It 
was alleged that the sum payable on this 
award, though it was not actually fixed 


was Rs. 36;925-15-9 and this with future in- 
terest was claimed on its basis. In the 
alternative it was claimed that this sum 
was due for the price of the goods apart 
from the award. 

The defendant admitted the indent but 
denied that it had been accepted within the 
period prescribed. There was thus no com- 
pleted contract. The submission to the two 
arbitratoi’s was admitted but the appoint- 
ment and proceedings of the umpire were 
alleged to be illegal, so that the award w’as 
invalid. The other pleas do not require 
mention at present except that plaintiff’s 
Counsel replied that the indent had been 
accepted within the prescribed period and 
that in any case the defendant had accepted 
his client 8 acceptance as due acceptance. 
These allegations were denied by de- 
fendant’s Counsel and the Court proceeded 
to frame the following issues* — 

(1) Was an umpire validly appointed 
and did lire give an award ? 

(2) If so, is it invalid and not binding on 
the defendants? 

(3) To what amount is plaintiff entitled 
under the award ? 

(4) Was there a completed contract be- 
tween the parties? 

(5) Is defendant estopped from impugn- 
ing the contract? 

(6) Was plaintiff ready and willing to 
perform his part of the contract? Did de- 
fendant break it? If so, how and when*'^ 

(7) Was defendant excused from accept- 
ing the goods under the circumstances of 
the case? 

(8) Had the property in the goods passed 
to the defendant ? 

(9j If so, does not a suit lie for the price of 
the goods as framed ? 

Later it added the following two issues: — 

(lU) What goods and under what circum- 
stances have been parted wdth? What is the 
effect thereof on plaintiff’s claim? 

(11) To what amount for price, charges 
and interest are plaintiffs entitled and at 
what rate of exchange ? 

When the first nine issues were struck the 
Court ordered the parties to produce theirevi- 
dence on the first three issues only, though 
later evidence was also allowed on Issues 
Nos. dO) and (lljas being supplementary 
to the fiist three issues. It would seem tba"t 
this order was verbally objected to w^hen it 
was made; while before evidence w^as cem- 
menced, defendant’s Counsel again tried to 
get the order changed to allow of evidence 
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being given on all the issues. He was over- 
ruled and he then put in a written appli- 
cation to the same elfect. This also was 
refused. The Court then proceeded to j udg- 
ment on the issues mentioned and holding 
that the award was valid, found that 
Rs. 32,683 2 6 weie due on it. A decree for 
that sum with future interest at 9 percent, 
per annum was given to the plaintiff with a 
lien on the goods. Against this decision 
the defendant has filed this appeal 

It was argued bv the learned Counsel for 
the appellant that Issues Nos (1) and (5) went 
to the very root of the matter as they involv- 
ed the question of the jurisdiction of the 
arbitiatois and that it was, theiefore, illegal 
to shut out all evidence on these tw^o issues 
and to decide the snit only on issues Nos (J) 
to (3). The Tiial Couit itself seems to have 
felt this difficulty, foi, though it confined the 
case to issues Nos (1) and (3), it entered into 
a discussion of issues Nos (4) and (5) in its 
judgment at pages 73 and 74 of the paper 
book. It said there that the indent, which 
contained an agreement to refer disputes to 
arbitration, was admitted It did not add 
that the acceptance of that indent by the 
plaintiff-iespondent which vas necessary lo 
make it a complete con ti act was denied. It 
then went on to say that in the correspond- 
ence not a word w’as said as to the con- 
tract not having been completed, although 
both sides appointed arbitrators This was 
a discussion of issues Nos (4) and (5), evi- 
dence as to which had been excluded 

In Sasojn c6 Co , v. Ravidutt Ramkisscn 
Das (1) their Lordships of the Piivy Council 
held that a suit w’as maintainable to contest 
an award when the objection vas the w^ant 
of jurisdiction in tire arbitrator. In Firm 
Jainaram-Bahu Lai v. Firm Narain Das^- 
JainiMal (2) it w^as held at pages 305*- 
306* that the question of I he factum or the 
validity of the contract was not within the 
cognizance of the arbitrators, and that the 
arbitration clause assumed that there was 
a valid and binding contract betw^een the 
parties, that is, that the arbitration clause, 
which is part of the contract, falls if the 
contract falls. It was sought to distinguish 
these authorities on the ground that in 
them the arbitration liad been ex parte 

(1) 70 Ind Oaa 777, 50 G 1, A. I K 1022 P G 
371, 37 G L J 336, 44 M L J 758, 27 G W. N 660, 
1923; M. W. N. 372, 18 L W 537, 49 I A. 366 
P. G ). 

(2) 69 lad Gas 585, 3 L. 296, A. I H. 1922 Lah 
369 

♦Page of 3 U—(Ed,] ~ 
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throughout. But in the present case the 
effect of their having been a submission 
to ai bitration is clearly included in issue 
No (5), which should, therefore, have been 
decided after recording evidences, and 
after issue No (4) had been decided 

111 Tatjabally Abdul Hussain v James 
Finlay dc Co (.4) the 8ind Judicial Commis- 
bioiiers also hehl that a paity dissatisfied 
with a private award could contest it, when 
it was sought to enforce it under the Indian 
Arbitration Act, by taking such objectionf? 
as that Act allowed but that that lemedy 
was not his sole lemedy. He could also 
bring a suit, thereafter, to set aside the 
asvard on the ground that no contract, pio- 
viding for a reference to arbitration was 
made or that it if made, was not enforceable 
by reason of fraud or misrepresentation 
R'ldlia Kisen Kheiry v Lukhmi Chand 
Jhawar (4) (especially at page 548) is also 
in point. 

Ill the ease of above authorities the suit 
w^as brouglit by the party objecting to the 
award, but that clearly makes no difference. 
In the present case, the umpire’s er parte 
award was simply to the effect that the 
buyers should take up and pay for the 
goods. It was useless to file such an award 
111 Court under the Indian Arbitration Act 
as no sum \va 9 hxed in it as due and certain 
calculations had, thei*efore, to be made 
and rates of exchange ascertained The 
plaintiff, therefore, came into the regular 
Courls on the umpires’ aw^ard In these 
circumstances it was within the defendants’ 
rights to attack the award on all possible 
grounds. 

It was urged, however, by the learned 
(kiunsel for the plaintiff-respondent that his 
plaint proceeded on two causes of action, 
jiaras (4) to (7) disclosingthe cause of action 
on the award, and the other paras dealing 
with the claim independent!}^ of the award , 
that defendants’ plea as to there being no 
completed contract referied to the second 
part of the claim which arose only if the 
award was set aside; and that the initial 
submission to arbitration was admitted 
and that all that w^as jjleaded as regards the 
claim on the award was that the arbitration 
proceedings were invalid on various 
grounds This argument, thougli ingenu- 
ous^ cannot be accepted It was in paia (2) 

(3) 80 Ind Gaa 939, 17 S T, R 15, A I R 1924 
Smd 105 

(4) 56 Ind Oas. 511 at p. 548, 31 0. 1., J 283; 24 0. 
W. N. 454, 
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of the plaint that it was stated that the 
indent had been accepted, by the plaintiff 
within the prescribed period of 60 days. 
This was prior to any mention of an award. 
Similarly in para. (2) of the pleas the defend- 
ant at once denied that there was a com- 
pleted contract as the indent had not been 
accepted within 60 days. The order of the 
pleas had to follow the plaint. Later, in 
replying to the paras, of the plaint dealing 
with the award it was admitted that two 
arbitrators, who disagreed, were appointed 
while it was added that the appointment of 
the umpire was invalid. Then in the 
further pleas, it was again denied that there 
was a completed contract. It is true that 
it might have been added for the sake of 
clearness that there could be no valid sub- 
mission to arbitration as there was no com- 
pleted contract, but the meaning was clear 
enough, namel 3 % that, as there was no com- 
pleted contract, the whole suit went. 

This becomes even clearer when the state- 
ments of Counsel before issues are examin- 
ed. Plaintiff’s Counsel stated that the 
indent was accepted two days before the 
prescribed period ended and that in any 
case the defendant accepted plaintiff’saccept- 
ance as due acceptance. Both these allega- 
tions were denied by the opposing Counsel. 
Issues Kos. (4) and (5) embody this part of 
the case and the whole suit depends on the 
findings on these issues and the legal effect 
thereof. The fact that there was a sub- 
mission to arbitration may be evidence on 
this part of the case, but in the absence 
of other evidence it is impossible to decide 
these issues. No question arises as to the 
defendant having accepted the order of the 
Trial Court confining the trial to the three 
first issues. It is clear from the Court’s 
order, dated the 20th April 1922, that this 
objection was probably taken at the very 
time the order was passed and that defend- 
ant certainly objected before any evidence 
was recorded, and finally put in a regular 
petition when his objections were not 
heeded. 

It follows that the Trial Court has errone- 
ously decided the first three issues as being 
preliminary issues, the decisions of which 
were sufficient for the disposal of the case, 
whereas issues Nos. (4) and (5) may go to the 
root of the case. We, therefore, accept the 
appeal and setting aside the decree of the 
Trial Court, remand the suit under 0. XLI, 
r. 2j, C, P* U., for decision according to law; 


The Court- fee on appeal will be refunded, 
Other costs will be costs in the cause. 

In conclusion we would refer to Yatindra 
Nath Chaudhury v. Hari Charan Chaudhuri 
(5) where the practice of trying an import- 
ant case piecemeal was deprecated as tending 
to lead to protracted litigation and serious 
inconvenience and to involve the parties in 
heavy costs if the case is taken repeatedly 
on appeal to a superior tribunal. 

z. K. Appeal accepted, 

(5) 26 Ind. Cas. 954; 20 C. L. J. 426. 


CALCUTTA HIGH COURT, 

Appeal from Appellate Decree No. 2253 
OP 1922 
July 28, 1925. 

Present:— Mr. Justice Chakra varti. 

TARAMONEE CHOUDHURANI and 
OTHERS — Plaintiffs— Appellants 
versus 

SHEIK ELIM AND OTHERS— Defendants 
— Respondents. 

Bengal Tenancy Act (VIII of 1885) ^ $ 105 — Settle'- 
merit of rent — Suit to recover rent at rate settled— Plea 
of denial of settlement proceedings —Fraud, plea of, 
absence of — Notice, service of, whether can be enquired 
into 

In answer to a suit to recover rent at the rate 
settled in proceedings under s. 105 of the Bengal 
Tenanc}^ Act, defendant denied that there was an}^ 
such proceedings and stated that if any order under 
8 .105 had been obtained it "was not binding upon 
him There was no plea of fraud and no issue was 
raised in the suit as to the validity or otherwise of 
the proceedings under s 105 

Held, (1) that in the absence of a plea of fraud it 
was not open to the Court to try the q,uestion as to 
whether there was any service of notice on the 
defendant or not in the proceedings under a 105 of the 
Bengal Tenancy Act , 

(2) that if the defendant wished to challenge the 
proceedings Onder s. 105 on the ground of non-service 
of notice, he ought to have questioned the proceedings 
before the Settlement Officer, or by way of proceedings 
appropriate for such relief or by "appeal, and that it 
was not open to him to do so in answer to the present 
suit. 

Appeal against a decree of the Sub- 
ordinate Judge. Fourth Court, Mynaensingb, 
dated the 31st July 1922, reversing that of 
the Munsif, Third Court, Mymensingh, 
dated the 9th January 1922. 

Babus Gobinda Chandra Dc Roy and 
Jatindra Nath Sanyal, for the Appellants, 

JUDOlVIfCNT. — The suit out of which 
this second appeal by the plaintiffs arises 
was for recovery of rent. The plaintiffs 
claimed rent at the rate of Rsi 13-4 per 
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annum as was settled in proceedings under 
s. 105 of the Bengal Tenancy Act. The 
defence of the defendants was that the rent 
payable was at the rate of Rs 4-13 a year 
They denied that there was any proceeding 
under s, 105 of the Bengal Tenancy Act 
and also stated that if any order under p. 
105 was obtained in secret it was not bind- 
ing upon them. 

The only issue raised in the case w’as 
“Can the plaintiffs recover rent at the rate 
of Rs. 13-4”. No issue was raised as to the 
validity or otherwise of the proceedings 
under s. 105 at all. 

The Court of first Instance found that 
there was no fraud as regards the proceed- 
ings under s. 105 and held that the defend- 
ant was bound by the order under s 105 
which showed that the rent settled was 
Rs 13-4 per annum The first Court further 
found that the defendants produced no 
dakhilas to show that the rent was paid at 
the rate of Rs 4-13 as alleged by them The 
Trial Court, therefore, gave a decree to the 
plaintiff for the rent claimed at the rate of 
Rs. 13-1 per annum On appeal by the de- 
fendant No. 1 the learned Subordinate 
Judge reversed the decreeof the Munsif and 
gave a decree for rent at the rale of Rs 4 13. 

The learned Vakil who appears for the 
plaintiffs-appellants has contended before 
me that the judgment of the learned Sub- 
ordinate Judge was erroneous because the 
Court had made a new case for the defend- 
ants upon which no issue was raised Next 
he contended that a mere finding on the 
denial of the defendants that no notice was 
served does not affect the validity of the 
order under s. 105 and lastly it w^as con- 
tended that the lower Appellate Court 
was in error in enquiiing as to whether the 
order under s, 105 was passed upon suffici- 
ent evidence. 

It is to be regreted that the respondents 
did not appear before me. 

It appears to me that the judgment of 
the learned Subordinate Judge cannot be 
maintained. As I have already stated no 
issue was raised by the defendants on the 
question of validity or otherwise of the 
order under s. 105. The Court of first in* 
stance found that there was no fraud in the 
proceedings. The lower Appellate Court 
on the denial of the defendants, that there 
was any proceedings under s. 105 held that 
that was enough to show that the proceed- 
ings under s. 105 were not binding upon 
the defendants. In the absence of any 


fraud which was not even alleged in the 
written statement or taken in the grounds 
of appeal before the lower Appellate Court 
and not found by that Court it was not 
open to the learned Subordinate Judge to 
try the question as to whether there was any 
service of notice or not in the proceedings 
under s 105. The learned SubordiLate 
Judge does not deal with any evidence as 
to non- service of notice in the proceedings 
under s 105. All that he found is upon 
the denial of the defendants that there was 
any service. If the defendants wished to 
challenge the proceedings under s 105 on 
the ground of iion-service of notice it was 
not. open to them to do so in the present 
l)roceedings. They ought to have, if they 
chose, questioned the proceedings before 
the Settlement?Officer or by way of proceed- 
ings appropriate for such relief or by appeal. 
A decree relied upon by a party can be 
challenged on the ground of fraud or want 
of jurisdiction. No question of want of 
jurisdiction arises here, and as theie was 
no issue as to the proceedings under s. 105 
being vitiated by fraud and there was no 
finding that there had been any fraud 
sufficient in law to take away the force of 
the order made under s 105, 1 think, there- 
fore, the leained Subordinate Judge, upon 
the findings arrived at, was not justified in 
not giving legal effect to the order under 
8 105 and that effect was that as between 
the plaintiffs and the defendants Rs 13 4 was 
settled as the rent payable by the defendants 
to the plaintiffs. 

I think the learned Subordinate Judge 
was not justihed in interfering with the 
judgment of the Court of first instance. I, 
therefore, set aside the decree made by the 
learned Subordinate Judge and restore that 
of the first Court with costs m all Courts. 

z K, Appeal alloived. 


MADRAS HIGH COURT, 

Civil Revision Petitio.v No 707 
OP 1^24. 

March 26, 1925. 

Present: — Mr. Justice Kumaraswami 
Sastri. 

A. V. K MAYAPPA CHETTIAR- 

PLaI. STIFF -PEriTIoNBti 
lersus 

N K L. KOLANDAIVELU CHET- 

TIAR AND ANOTHEU— DEKENDANTS NoS. 1 
AND 2 — RbSPONDBNTS. 

Specific Belief Act (I of 187T), $$. 18(h), 27 (o) 
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— Transfer of Property Act (IV of 1882), $, 83— Suit 
for specific performance --Contract to sell— Vendor 
impeaching morUjdije by predecessor-in-title Mortgagee^ 
whether proper party —Vendee, whether entitled to 
deposit mortgage-money in Court— Indemnity bond, 
suit on—Actilai damage, whether necessary 

The geneial lule is that in a Hint for the specihc per- 
formance of a contract to sell, poisons who do not 
claim iindei the paitiea to the contract and aie 
strangers to it or persons claiming adversely to both 
the parties, ought not to be made parties [p. 718, col 

^ Iv person setting up a mortgage in his favour 
exoeuted by the predecsssor-in-title of a vendor, who 
impeaches it as being a sham transaction and with- 
out consideration, IS, however, a peibon whose title 
could be displaced by the vendoi and against whom, 
thcrefoie, the contract to sell coiilcl under s 27 (e) of 
the Specific Relief Act be specilically enforced In 
such a case the just and proper couise would be to 
implead also as party to the suit the person who claims 
to be amoilgagee and to adjudicate on all tlio ques- 
tions in the suit itself so as to enable the purchaser to 
be free fioin all future usk and liability [ibid ] 


Bunata Appala Naidii v, Ghenqalvala Jogiraju,Z2 
Ind Oas 217, (U)1G) 1 M VV. N 77, Hangayya Keddi v. 
Subramanya Aiyar, 40 Ind ('as 12i), 40 M 105, 32 M 
L .1 375 5 i J 21 M L T 3h5 and Ahmedbhai 

V bindiaw, 12 Ind Cas 813, 13 Bom L ll 1061, le- 
ferred to 

])crson who has merely obtained in hia favour 
an agreement to sell property cannot hie a suit for 
redemption of a mortgage on it and is, therefore, not 
entitled to deposit in C'-ouil the mortgage-money undei 
8 83, Transfer of Property Aek [p 718, cols 1 & 2 ] 
In’ Older to enable a person to sue on an indemnity 
clause It 18 not necessary that actual damage should 
be caused before the party alTected can act [p 717, 

""'Wolmershavsen v (lullick, (18<)3) 2 C’h 514, 3 1{ 

FdO 6S \j T 753 and Eastern Shipping Co v (Juah 
Beng Kee, (1021J A (I 177, 93 L J P C 72, 134 h T 
401, 10 T L R 109, relied on 


Petition, under s 115 of Act V of 1908, 

praying the High Court to revise the find- 
ino* of the Oourt of the Temporary Sub- 
ordinate Judge, Devakottah, in O S. No. 6 
of 1921, dated the 6th September 1924. 

Messrs. A, Krishnasirarny Iyer and M, 
ratanjali Sastri, for the Petitioner. 

Messrs. A. Srinivasa Iyengar and aS A". 
Muthuswamy Iyer, for the Respondents. 

JUDGMENT*— This is an application 
to set aside the order of the Subordinate 
J udge who dismissed the suit as against 
the second defendant holding that he was 
an improper party. The suit was filed by 
the plaintiff to enforce specific performance 
of a contract to purchase certain property 
for Rs. 70,000. There was a mortgage over 
the property created by the predecessor- 
iu-title of the first defendant, who was the 
ped-son who contracted to sell the suit pro- 
perty to the plaintiff, for a principal sum 
lof 50,000. The. first defendant denied 


that the mortgage was binding on the pro- 
perty on the ground that it was a fraudu- 
lent and collusive transaction entered into 
by the predecessor-in-title through whom 
lie claims for the purpose of defrauding 
the creditors and that any consideration 
passed for that mortgage. The plaintiff, 
who had agreed to purchase the properties, 
got a varthamanam letter, Ex, 0, whereby 
the first defendant agreed to indemnify 
the plaintiff against all claims by third 
persons. The plaintiff in this suit joined 
both the first defendant who was the per- 
son with whom he entered into the contract 
to sell, and the second defendant who was 
the person who claimed as a mortgagee 
under a mortgage created by the predeces- 
sor-in-title of the first defendant for a 
principal sum of Rs. 50,000 the interest on 
which would amount to a great deal more, 
the defendants inter se disputing the valid- 
ity of the mortgage, the first defendant 
saying that there was no mortgage wliich 
can be enforced against the property and 
the second defendant that it was a valid 
mortgage. 

Now the difficalty in this case is as to 
what the plaintiff has to do? If the second 
defendant is discharged from the suit, the 
plaintiff would be in the position of having 
to pay the second defendant the full mort- 
gage-money whndi the first defendant may 
draw out, and the day after there might be 
a suit against the plaintiff on the mort- 
gage under which the second defendant 
claims, and, if the first defendant’s case 
that the mortgage was iictitions orasliam 
transaction is not true, then the plaintiff 
would have to pay that amount over again. 
It was suggested that the plaintiff might 
pay the money in Court under s 83 of the 
Transfer of Property Act and leave it to 
the defendants to fight out the question ; 
but the trouble is that the plaintiff on the 
date of the suit was merely’ an individual 
in possession of an agreement to sell and 
s. 54 of the Transfer of Property Act says 
that a contract for the sale of immoveable 
property is a contract that a sale of such 
property shall take place on terras settled 
between the parties and that it does not 
of itself, create any interest in or charge 
of such property; the plaintiff, therefore, 
is a person who, by reason of the agree- 
ment to sell, has no interest in the pro- 
perty. 

As regards the paying of money into 
Court under s. 83, the section states that^ 
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the person who can deposit in Court would 
be a person who could file a suit for le- 
demption. It says that the moitgagoror 
any other person entitled to institute 
such suit (that la a suit to ledeem) may 
deposit the money into Couit, Sectional 
enumerates the persons who may ledeem 
and a person who has merely got an agiee- 
ment to sell the piopeity does not lall 
under any of these categoiies. So that, 
the lemedy undei s. 83 is not open to the 
piesent plaintiff. 

Turning to the Specific Relief Act, we 
find 111 cl (c)ofs. 2/, (winch states against 
whomacontiact can bespecihcally enioicedj 
that it can be enforced against “ any 
pel son cldirnmg under a title which, though 
prior to the contiact and known to the 
plaintiff, might have been displaced by the 
deleiidant." In tins cabe the lust delend- 
ant, if Ins case is tiue, can tile a suit 
against the second defendant to have that 
moilgage declaied invalid and nut binding, 
80 that he can disf)la(‘e a title which was 
ciealed by his predecessors m-litle Section 
27, tliereloie, seems to me to piovidc for a 
case like the piesent and enable the plaint- 
ill to tile a Sint against the in bt defendant 
Avho executed the agi cement to sell and 
the second defendant who claims under a 
title of the hist defendant, winch title the 
first defendant can file a suit to displace, 
on the ground that it w^as a fraudulent 
transaction brought about to defiaud the 
creditors and that no consideiation passed 
therefor. It seems to me that, in a case 
like the piesent, the only convenient couise 
would be to allow both the first defendant, 
who executed the agreement, and the second 
defendant, who claims under an encum- 
brance, to be joined as paities, whereby 
the dispute betw^een the person who claims 
an mteiest in the propeity as a mortgagee 
may be settled. That is the only safe w^ay 
of keeping the plamtifl really indemnified. 
In that suit if it is decided that the mort- 
gage IS valid, the money which the plaint- 
iff has paid into Court under the decree 
would be apiiiopnated in such a way as to 
keep the plaintiff fiee from all future 
troubles. I see very little justice in making 
the plaintiff, in a suit like this, pay the 
money into Court, and allowing the de- 
fendant to draw the money and then leav- 
ing the plaintiff at the meicy of the peison 
who claims under a mortgage which he can 
enforce later on wuth interest for the inter- 
vening period, for that would be the result 
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of striking out the second defendant in a 
case like this and letting the suit to pioceed 
against the other party. 

Refeience was made to the fact that 
in the vaithamanam letter theie is ac- 
tually a promise to indemnify the plaint- 
iff against any loss ultimately sustain- 
ed, and that, till the loss is sustained, 
the plaintiff has to pay the money and 
take his chance of getting it back or not 
under the indemnity clause. I Hunk the 
decisions cited by Mr. Patarijali Sastii, aie 
in lavoui of the view that it is not neces- 
sary that actual damage should be caused 
beioie the paity affected can act. lii 
W olmershauscn v Gulhck (1) and Kabter 7 i 
Skipping Co V Quah Beng, Kce (2) the 
jierson wdio was ultimately to pay was made 
a paity The case of the plaintiff here 
IS this He has got aii agieement to 
sell , that the person wdio has got to sell 
denies that theie is any moitgage on the 
])iopeity which is binding on it, and tluue 
is the second defendant who chums under 
a mortgage not executed by a sti anger 
churning a pai amount title but by the pre- 
decessor-in title of the first defendant. 
Theie is also an indemnity clause in the 
vcnihavianam leiicv saying that he should 
be indemnihed against any loss he may 
sustain if iival claims weie established. 
How, the plaintiff natuially says “ I am 
ready to pay money to the first defendant 
as 1 am bound to do under the contract. 
If theie is any moitgage, lam entitled to 
see that the money is paid to thedischaige 
of the mortgage, so as to give me a clear 
title. Therefore let that question be de- 
cided befoie the money is paid into Couit.” 
Clause 18 (c) of the Specific Relief Act 
says ” AVheie the vendor professes to sell 
unencumbered pioperty, but the property is 
mortgaged for an amount not exceeding 
the purchase-money, and the vendor has in 
fact only a right to redeem it, the purchaser 
may compel him to redeem the mortgage 
and to obtain a conveyance from themoit- 
gagee.” 1 see there is nothing eithei in 
justice or in eciuity to compel this to be 
done by a sepaiate suit, and wdiere the 
vendor says that there is no mortgage which 
he has to redeem and that the moitgage 
set up was a sham transaction, I see no- 
thing to pi event that question being tried if 
the suit for specific performance itself by 

(1) (1S93) 2 Ch. 514, 3 K. 610, 68 L T 753. 

(2] [mi) A 0. 177, 93 L, 72, 130 L, T. i02; 

40 T. L. K. 109. ’ 


MAYAPFA OHBTTIAR t?. KOLANDAlVELU OHETTlAR, 
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making the person who claims a title a 
party to that suit, where that party claims 
under a sale created by the vendor s pre- 
deceesors-in-title. Having regard to these 
considerations it seems to me. that, incases 
like the present, the just and proper course 
will be to implead the person who claims 
to be amoitgagee and to adjudicate on all 
these questions in the suit itself so as to 
enable the purchaser to be free from all 
future risk and liability. Unless I am com- 
pelled to hold by any provisions of the 
0. P. 0., or the Hpecific Relief Act that such 
a suit would be bad, I do not see whv the 
most general principles as to not making 
persons not parties to a contract parties 
should stand in the way. There can be no 
objection to the general rule that persona 
who do not claim under the parties to a 
contract and are strangers to it should not 
be made parties There is also the other 
rule that persona claiming adversely to both 
the parties to a suit for specific performance 
or for redemption of a moitgage ought not 
to be made parties. Applying these gene- 
ral principles to tlie facts of a case like the 
present it is diilicult to see how it can be 
said that a person, who claims under a mort- 
gage created by the predecessor-in title of 
the person who agrees to sell, claims an 
interest which is hostile to both parties or 
that he is a person who ought not to be 
joined under any provisions of the Cj P. 0. 
The Specific Relief Act makes ample provi- 
sion for protection of the interests of the 
person who agrees to buy the property sub- 
ject to encumbrances. Reference was made 
by the respondent to the case repoi ted as 
Bugata Appala Naida v. Chengalvala 
Jogiraju (3). That was a case where a suit 
for specific performance was filed against a 
person who agreed to sell and against a 
mortgagee on a mortgage created by the 
person who contracted to sell the property. 
The mortgage was with possession. The 
learned Judges in that case stated that theie 
was misjoinder as regards the mortgagee 
dealing with the disputes between the mort- 
gagee and the mortgagor. They say “Fur- 
ther as the let defendant now disputes the 
validity of the mortgage, the amount due 
thereunder will be paid into Court by the 
plaintiff under s. 83 of the Transfer of 
Property Act, and if, within three months, 
the 1st defendant has not taken pro- 
ceeding to set aside the mortgage and 


to establish his right to the money, it 
will be paid over to the mortgagees." But 
the learned Judges unfortunately failed to 
see that s. 83 would not cover a case like 
that, because the vendee (the plaintiff) 
could not pay the money into Court under 
that section as he had no right to redeem 
the property. With great respect, it seems 
to me that that remedy would not help the 
parties in this case, because they may be 
met by the objection that the money could 
not be paid into Court under s. 83. Cases 
have been referred by the respondents’ Vakil 
which relate to paramount titles set up by 
a person not a party to the contract, for 
example, Howard v. Miller (4). That was 
clearly a case where the person claiming 
the property was not a party to the contract 
but a person who claimed adversely both to 
the vendor and to the vendee. The cases 
reported as Ranqayya Reddi v. Sitbramanya 
Aiyar (5) and Ahmedbhai v. Dinshaw (6) are 
cases where joint family property was agreed 
to be sold, and it was held that the co- 
owners who disputed the validity of the 
transaction were not proper parties. The 
claim was by persons not parties to the 
contract but by persons who claimed ad- 
versely both to the person who contract- 
ed to sell and to the person who con- 
tracted to buy. I do not think that these 
cases afford much help in a case where 
there is a mortgage created by the pre- 
decessor- in- title^ which mortgage is attack- 
ed, and there is a dispute between the 
vendor and the vendee as to the validity 
of that mortgage. It seems to me that 
considerations of justice and equity demand 
that in such a case theie should be one 
suit filed to adjudicate all matters in dis- 
pute and, as I find no decided cases which 
actually decide the present question, I do 
not see why the suit as framed should not 
go on. 

1 reverse the order of the Subordinate 
Judge and direct that he proceed to try 
the suit as framed according to law. It 
will be open lo him in the process of the 
suit to direct any monies which the parties 
are legally bound to pay to be paid into 
Court and to pass such orders as to tak- 
ing security or on payment as he thinks 
fit. 

f4) (1915) A. C, 318; 84 L, J. P. 0. 49; 112 L. T. 
403. 

(5) 40 Ind Cae. 429; 40 M. 365; 32 M, L. J. 675; 5 L, 
W. 797;21M.L.T. 385. 

^6) 12 Ind. Cu. 818; 13 Bern. L, B. 1081, 


^8) 32 lad. Om. 237; (1916} 1 M. W. N. 77, 



192 1. 0. 1926 liAtjKa mya dIn v. y« otI. 1l9 


I allow the petition with costs against the 
second respondent. 

V. N. V. Petition alloued. 

N. H. 


RANGOON HIGH COURT. 

Second Civil Appeal No. 260 op 1924. 

April 30, 1925. 

Present , — Mr Justice Das 
MAUNG MYA DIN— Appellant 
re? sus 

MAUNG YE GYl and another— 
Eespondents. 

Buddhist Law, Burmese — Adoption- Minor, whether 
can adopt 

Adoption la a contiact under which n person takes 
another with certain objects and conleis certain 
rights Hence, to be able to adopt a person must be 
of age and able to contiact A minor is not, therefuie, 
legally empowcied to adopt any peisun 

Second appeal against the decree of the 
District ("oiirt, Henzada, in Civil Appeal 
No. 148 of 1923. 

Mr. Sen, for the Appellant. 

Mr. Kyaio Htoon, for the Respondents 

JUDGMENT.— The appellant in this 
case filed a suit for possession of two pieces 
of land belonging to his step-sister Ma 
Ngwe Bwin. The lands m question were 
in the possession of theniateinal aunt of 
Ma Ngwe Bwm. She resisted the claim of 
the plaintiff on the ground that she had 
adopted Ma Ngwe Bwin when Ma Ngwe 
Bwin was seven months old, and that, 
therefore, she was entitled to these pieces of 
land as heir of Ma Ngwe Bwin, Ma Ngwe 
Bwin having died without any children or 
other direct heirs. 

If Ma Ngwe Bwin had been adopted by 
the defendant, Ma Nyun, then it is admit- 
ted that Ma Nyun would be entitled to the 
estate of Ma Ngwe Bwin. 

Both the lower Courts held that Ma Ngwe 
Bwin had been adopted by the defendant, 
and, therefore, dismissed the plaintiffs 
claim. 

Ordinarily these findings would be bind- 
ing on this Court as tv\o concurrent judg- 
ments, but both Courts have ovei looked the 
fact that, at the time of the alleged adop- 
tion, Ma Nyun was, according to her own 
statement, only 15 years old, living with her 
parents. 

Ma Nyun’s case is that it was then that 
she adopted Ma Ngwe Bwin with a view to 

inherit. 


I am of opinion that & minor cannot 
adopt any person To be able to adopt a 
pel son must be of ago, and able to contiact. 
Adoption, after all, is a contract under 
which a person takes another with certain 
objects, and confers certain rights, and I do 
not think that a minor is legally empowered 
to adopt any person. 

No evidence of notoriety has been pro- 
duced in this case The only evidence 
regarding the adoption is the giving and 
taking of the child, who uas at that lime 
seven months old, by Ma Nyun, and the 
child’s living with Ma Nyun together since. 
There is nothing extraordinary in a child 
living with an aunt and grand-mother on 
the death of her own mother 

There is also another fact which goes to 
show that there could not have been any 
adoption. It is admitted that Ma Ngwe 
Bwun inheiited a quarter share of her 
father’s estate on his death. It is impossible 
to believe that, if Ma Ngwe Bwdn had been 
adopted, she would have been allowed to 
take a share in the natural father’s estate 

Under these ciicumstances I must hold 
that Ma Nyun w^as incapable of adopting 
Ma Ngwe Bwun at the time, she sajs she 
did, and that Ma Ngwe Bwm had not any 
pioperty by her. 

1, therefore, set aside the decrees of both 
the Courts, and the plaintiff wull get a 
decree for possession of 12 85 acres of paddy 
land as claimed in the plaint. 

The defendants claim having spent some 
money for the funeral expenses of Ma Ngwe 
Bwm, and also claim that Ma Ngwe Bwin 
owed them some money. These claims of 
the defendants cannot be gone into in this 
suit, but must be tried in a separate suit 
If the defendants have any such claim 
they are at liberty to file a suit for the 
recovery of it from the estate of Ma Ngwe 
Bwin. 

The plaintiff has failed to prove that the 
defendant has received the rental of the 
paddy land, namel}^ 220 baskets of paddy, 
and that part of his claim will be dismissed. 
The plaintiff wall get costs in all Courts. 

z. K. Appeal allowed. 
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MADRAS HIGH COURT, 

Letters Patent Appeal No. 90 of 1»24. 

October 9, 1925. 

Present: — Mr. Justice Devadoss and 
Mr. Justice Waller. 

MULUGU CHENGAYYA— Plaintiff- 
Appellant 
versus 

ARUVELU DEVA8ANAMBAGARU 

AND OTHERS — DEFENDANTS —Re.SPONDENTS. 

Hindu Law Joint family - Alienation by manager 
— Failure to describe himself as such— Interest con- 
veyed 

Where a person purchases pioperty from a de 
facto manager of a joint Hindu family and there is 
nothing in the document to show that tlio manager 
conveyed only hia share or that he reseived tlic shaic 
of anybod.y from being conveyed, both the paitiesto 
the conveyance must be itresumed to have intended 
that the interest of the whole family should be con- 
veyed by it [p 720, col 2J 

The mere tact that the vendoi did not dcscubc 
himself as managing member is not a circunistanco 
Avhich should be taken as militating against such 
jiiesumption [ibid] 

Balwant Sinjh v lieu. liockwell Clancy, 11 Ind Cas 
029, A 290 at p 29 (1912) M W N.* 402, 11 M 1. 

T. ail, 9 A L J. 5U9, 15 O. L. J. 175, 10 O W N 
577, 23 M li J 18; 14 horn L li 422, 39 J A. 109 
(h C ), distinguished 

Letters Patent Appeal against the judg- 
ment and decree ol Mr. Justice Krishnan, 
dated the 12lli March 1924, in 8. A. No. 
^95 of 1921, iireferred against the decree 
of the Court of the Subordinate Judge, 
Chittor, in A. 8, Nos. 46 and 47 of i920, pie- 
ferred against that of the Court of the 
District Munsif, Tiiupati, in O, S. No. 1016 
of 1914. 

Mr. B, Soviayya^ for the Appellant. 

Mr. N, Chandrasekhara lyer^ for the Re- 
spondents, 

JUDGMENT—The question in this 
appeal is whether the plaintiirs share was 
sold by the 6lh defendant to the 1st de- 
fendant under sale-deeds Exs. Vll and 111. 
The contention of Mr. Somayya for the ap- 
pellant is that the 6th defendant sold the 
property as his and that he did not sell the 
property as the manager of the joint Hindu 
family and, therefore, he could not have 
validly conveyed the share of the plaintiff. 
He places great reliance upon the evidence 
of P. W. No. 3, the son of the 1st defend- 
ant. In his evidence he stated that it was 
believed at the time of the sale that the 
plaintiff had been adopted into another 
family. From this the appellant wants us 
to infer that the 6th defendant sold only 
his share of the family property. The cir- 
cumstances are these. The plaintiff and 
tbe 6th defendant are brothers, The pro- 


perty of the family was sold for paying off 
the debts of their father and in the docu- 
ments there is no mention that the right of 
the 6tli defendant alone was sold. No doubt 
there is no mention in it that the 1st de- 
fendant conveyed the properties under 
Exs, VII and III as managing member of the 
joint Hindu family. But the question is 
where the de facto manager of a joint 
Hindu family conveys the property without 
any reservation and without restricting the 
right conveyed to his own share, whether 
the Court should presume that the vendee 
contracted to buy and the vendor contracted 
to sell the interest of the whole family in the 
property The proper presumption in such 
a case would be that where a vendee firm pur- 
chases piopeity from a de facto manager of 
the joint Hindu family and there is noth- 
ing m the document to show that the 
manager conveys only his share or that he 
reseives the share of anybody from being 
conveyed, both the parties to the conveyance 
intended that the whole interest of thefami* 
ly should be conveyed by it. Here in this 
case iheie is an additional circumstance 
that the debt for which the sales were 
effected was a debt binding both upon the 
plaintiff and upon 6th defendant. The 
purpose being one which could bind both 
the plaintiff and the 6th defendant, the 
mere fact that the vendor did not describe 
himself as the managing member of the 
joint Hindu family is not a circumstance 
which should be taken as militating against 
the presumption that what the bona fide 
purchaser bought was the whole interest of 
the joint family in the property conveyed 
to him. Mr. Bomayya places great reliance 
upon Balvxint Singh v. Rev. Rockwell Clancy 
(1). The facts of that case are different 
fiom those of the present In that case the 
vendor claimed the property as impartible 
property belonging to him alone. It was 
held that he could not have intended to 
convey the interest of the jmunger brother 
whose right he denied in the document 
itself. Their Lordships of the Privy Council 
found that the brother was a minor at the 
time and, therefore, his consent to the sale 
was of no avail to the vendee. They also 
found that the mortgage was not made by 
Sheoraj Singh as the manager of the 

(1) 14 Ind. Cas 629; 34 A. 296 at p 298; (1912) M. 
W N 462, 11 M L T. 344- 9 A. L J 509; 15 C L J. 
475; 16 0. W. N. 577; 23 M. L. J. 18; 14 Bom. L. R, 
422; 39 1. A. 109 (P. 0.). 
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family or in any respect as representing 
Maharaj Singh, Here when the 6th defend- 
ant conveyed the property, he did not deny 
the right of the plaintiff, nor did he hold 
out that he was the only person interested 
in the property. The case in 4mmani 
Ammal v. Ramasami Naidu (2) does not 
help the appellant. It is unnecessary to 
consider the cases quoted by Mr. Chandra- 
sekhara Iyer such as Maharaj Singh v. 
Balwant Singh (3), Gottukkula SurapaRaju 
V. Gottumkkula Venkayya (4) and Audimula 
Mudali V. Alamalammal (5) in the view we 
have taken of the case. We consider the 
judgment of the learned Judge to be correct 
and dismiss the Letters Patent Appeal with 
costs ^two sets one to the let defendant 
and the other to the 5th defendant’s legal 
representatives. 

V, N. V. Appeal dismissed, 

N. H. 

(2) 51 Ind. Cas 57; 10 L W 75, 37 M. L J. 113; 
(1919) M. W. N 866. 

(3) 28 A 508 at p 517, 3 A L J 274, A. W N. 
(1906) 117. 

(4) 32 Ind. Oas. 802, (1915) M. W. N. 008 

(5) 36 Ind. Ca8. 365, 4 L W. 126, (1916) 2 M. W. N. 
ii5. 


LAHORE HIGH COURT. 

SficoND Civil Appeal No. 1059 op 1924. 

December 18, 1924. 

Present:— Mr, Justice Harrison. 
THAKAR SINGH and another- Plaintiffs 
— Appellants 
versus 

INDAR SINGH and others— Defendants — 
Respondents. 

Co-sharers— Nature of right in joint property Sale 
of definite portion by one — Rights of others 

So long as partition lias not taken place, each co- 
sharer has a share in every fragment and portion of 
the joint holding and if his rights are infringed by 
his co-sharer alienating a definite portion of the joint 
holding, he is entitled to a dejrce for a declaration 
that he is joint owner of the portion alienated, [p <22, 
C50l. 1.] 

Ijachman Das v Sunder Das, 124 P. R. 1879, refer- 
red to. 

Second appeal from a decree of the 
District Judge, Lahore, dated the 5th 
January modifying that of the Sub- 
Judge, Third Glass, Lahore, dated the 2!ith 
January lt)23. 

Lala Daulat Rom, for the Appellants. 

Malik Mahomed Hussain, for the Respond- 
ents. 


JUDGMENT. — ^Tndar Singh, who owns 
half of a joint holding, executed a sale-deed 
conveying a definite portion of this undivid- 
ed joint holding to his vendee Qauda 
Singh. The plaintiffs being the owners of 
the other half brought this suit for posses- 
sion of one half of the area sold, and for a 
declaration that regarding the other half 
the alienation would not affect their rever- 
sionary rights. The suit was dismissed by 
the Trial Court, and on appeal the District 
Judge held that Rs. 100 only of the con- 
siderati' n money had passed, and was 
shown to have been for necessity, and 
agreed with the lower Court in holding 
that the suit by the co-sharers for posses- 
sion of one half of the area sold did not lis 
and that their only remedy was for parti- 
tion. 

The plaintiffs have appealed from both 
points. As regards the item of Rs. 100, 
which is recited to have been required for 
the payment of an old mortgage, they 
challenge the truth of the allegation that 
there ever was a mortgage. It is shown by 
the Revenue Records that in 1897 a muta- 
tion was entered regarding a mortgage 
effected by the father of the present plaint- 
iffs in favour of the present vendee, and 
that there was not a mere casual order is 
shown by the’.fact that whereas the father of 
the present plaintiffs purported to charge 
the share of his nephews also the mort- 
gage was disallowed so far as those nephews 
were c )ncerned. This creates a strong pre- 
sumption as to the genuineness of the mort- 
gage Counsel points out that the special 
Kanunyo speaks of the mortgage as of the 
year 1892, but it is not clear whether this 
was the same mortgage, or whether there 
has been some error in the description and 
the date given. He further relies on ths 
fact that the sale deed mentions a deed, 
whereas the mortgage of 1897 was oral. 
I think this is all very immaterial, and find 
it is fully proved that a mortgage for a 
small sum was effected by the father of 
the plaintiffs and was a valid charge, and 
after this lapse of time it is impossible to 
effect any further proof of necessity beyond 
its execution. 

As to the second point. Counsel relies on 
Lachman Das v. Sundar Des ( l) and Counsel 
for the respondent has not been able to 
show any sort of authoiity against this 
clear and, I think, self evident exposition of 

(1) 124 P. B. 1879, 


46 
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the law. So long as partition has not taken 
place each co-sharer has a share in every 
fragment and poition of the joint holding, 
and if his rights are infunged by his 
cO'Sharer alienating or selling them, he is 
entitled to a decree at any time to the effect 
that he is a joint owner of any portion 
alienated, sold or charged. This is not the 
same thing as saying that he is entiteld to 
physical possession of that portion without 
partition, but he is always entitled to his 
decree. 

I, therefore, accept the appeal in so far 
only as to give the plaintiff a decree for 
joint possession of the land in suit, i.e., for 
half of the land in suit. Under the circum- 
stances, I order that the parties bear their 
own costs. For the rest the appeal is 
dismissed. 

R. L. Appeal dismissed, 

N. H. 


OUDH CHIEF COURT, 

First Execution of Decree AFFiiAL 
JSo. 62! OF 1925 
November 3, 1925. 

Present: — Mr, Justice Ashworth and 
Mr. Justice Misra. 

SHANKAR BAKSH—Judgmbnt-Debtor 
— Appellant 
vevbus 

Musammat TALUQDEl — Decree-Holder 
— Respondent. 

Decree, execution Decree, whether can be ques-- 
Honed 

Parties m au execution case cannot call in question 
the validity of a decree as actually Xiamed or impugn 
the jurisdiction of the Court that Iramed it. Nor is it 
open to a party in an execution case to go behind 
the plain and obvious meaning of a decree, [p 723, coL 

Hemanta Kumari Debi v Midnapur Zemindari Co 
53 Ind Cas. 53*; 47 C. 485, 37 M. L J 525, 17 A, L. 
J. 1117; 24C W N 177, (lu20) M. VV N 66, 27 M. L. 
T. 42, 11 L W. 301, 46 1. A. 140, 22 liom. L. K 488 
(P 0.), ref ei red to 

Appeal from aa order of the Subordinate 
Judge, Bahraioh, in Miscellaneoua Suit 
No. 129 of 1925, dated the 29th August 1925. 

Mr. M. Wasaii, lor the Appellant. 

■ Mr. A. P. Sen, for the Kespondent. 

JUDGMISNT. — This appeal arises out 
of an order ol the Subordinate Judge of 
Babraich in an execution case dismissing 
the appellant's objection to execution ot a 
certain deciee, dated 2l8l July 1922. The 
facts of the case are as follows : Oae 


Musammat Taluqdei was the donee under 
a deed of gift executed by Thakur Man- 
dhatta Singh her father. The present 
appellant is the son of Mandhatla 
Singh. He brought a suit for a declara- 
tion that the deed of gift was void. That 
suit was compromised. The compromise 
was to the eflect that the deed of gift 
should be declared invalid, but that Musam- 
mat Taluqdei should be given land amount- 
ing to 75 bighas out of the property 
comprised in the deed of gift, and also out 
of other property. The compromise pro- 
vided for a Commissioner, one Babu 8heo 
Oopal, allocating specihc plots to the lady. 
On this compromise being filed a pre- 
liminary decree was drawn up stating the 
terms of the compromise, and directing 
the person named to select the plots. After 
he had selected the plots, a further and 
final decree was passed awarding the lady 
Musammat Taluqdei the specific plots. The 
decree ran in the following terms: 

“And in accordance with the conditions 
entered in the report of the Commissioner, 
the defendant No. 1 be given possession 
over these plots.” 

The lady put in an application for execu- 
tion of this decree by delivery of posses- 
sion. An ex parte order was passed direct- 
ing that possession should be given to her 
and possession was in fact given to her. 
I'he present appellant was, however, given 
notice by the Court, and, in response to 
this notice, he appeared in Court and 
objected to the delivery of possession being 
given, on the ground that the decree should 
not have incorporated any order for the 
delivery of laud not comprised in the 
deed of gift, which formed the subject- 
matter of the suit. 

The Subordinate Judge has written a 
lengthy judgment considering the law 
upon the subject. We do not pnsider it 
necessary to lefer to any decision except 
that of Hemanta Kumari Debi v. Midnapur 
Zemindari, Co. (1). On pages 497 and 49b* 
their Lordships ot the Privy Council drew 
attention to the terms of s. 375 of the C. P. 
C. (Act XlV of 1882) which have been 
replaced by 0. XXIII, r. 3 (Act V of 1908). 
Their Lordships pointed out that it was 
not proper for a Court to allow the opera- 

(1) 5iLid. Oaa. 531; 47 C 483; 37 M. L. J. 525; 17 
A. L. J. 1117; 24 O. W. N. 177; (1920) M. W. N. 65, 27 
M L. T. 42; 11 L. W. 301; 46 I. A. 240; 22 Bom. L. K. 
488 (P 0.) 

♦Pages of 47 0.— (iUJ " 
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tive part of a decree to go beyond the 
actual subject-matter of the existing litiga- 
tion, ana they added that it might be that 
a decree which infringed this rule was 
incapable of being executed outside the 
lands of the suit. 

We do not consider that this last remark 
throws any doubt on the well established 
view that parties in an execution case can- 
not call in question the validity of a decree 
as actually framed or impugn the jurisdic- 
tion of the Court that framed it. 

An attempt has been made by the appel- 
lant’s Counsel to construe the final decree 
of which execution has been allowed as 
merely a declaratory decree in regard to 
the land which was not comprised in the 
deed of gift called in question in the suit. 
The language, however, of this final decree 
appears to us to be plain, and to direct that 
possession should be given. It cannot be 
construed as merely declaring title on the 
basis of the compromise. It is not open 
to a party to an execution case to go 
behind the plain and obvious meaningof a 
decree. 

For the above reasons we dismiss this 
appeal with costs. 

N. H. Appeal dismissed. 


LAHORE HIGH COURT. 

Miscblianboos Appisal No 1316 of 1924. 

January 23, 1925. 

Present: — Mr. Justice Harrison. 

BANTU alias HAR BHAJAN DAS - 
Plaintiff — Appellant 
versus 

LEHNA DAS and others — Defendants 
—Respondents. 

Declaration, suit for — Temporary injunction, grant 

A temporary injunction can be granted in a suit for 
declaration [p 724, ool 1 ] 

Buhun Prashad Pathak v Sashi Bhusan Mura, 73 
Ind Oas 294: A. I K 1923 Pat 13J, 2 Pat L R 17, 
distinguished 

KaiuhiRamv. Sharf Din, 63 Ind. Oas. 161, (1922) 
A I R (L ) 336, followed 

Appeal from an order of the Senior Sub- 
Judge, Sheikhupura, dated the 24th March 
1924. 

Lala Badri Das, R. B.,for the Appellant, 

Mr. Mukand Lai Puri, for the Respond- 
ents. 

JUDGMENT. — The question in this 
appeal is whether the Senior Sub- Judge 


has passed a suitable and proper order 
under the circumstances of the particular 
case, which was before him. One Bantu 
minor claiming to be the fourth chela of 
one Nihal Das deceased and in virtue of 
an oral gift in his favour brought this suit 
againstcertainindividualsand the Shromani 
Qurdwara Probhandak Committee for a 
declaration that he was entitled to a fourth 
share as the joint holding. By a separate 
application he prayed for an injunction 
restraining the defendant Committee from 
realising rents of the land in suit from the 
tenants. The findings of the Senior Sub- 
Judge were that at the time the suit was 
instituted, namely, 27th November 1922, 
the plaintiff was actually in possession 
through his tenants and this in spite of 
the fact that on the 24th of October 1922 
the Collector had held that the Committee 
was in possession The Court further held 
that subsequent to the institution of the 
suit, the defendant Committee had taken 
possession of a part of the land and that 
the tenants were willing to pay rent to eitjier 
side if and when a decision were given 
by a competent authority as to who was 
the landlord. The Senior Sub- Judge held, 
therefore, that the suit for a declaration 
lay, and that on these facts the injunction 
prayed for should not be given but he 
ordered the defendant Committee to give 
security for Rs. 3,000, per annum apparent- 
ly for an indefinite time and until tha 
case was finally decided for the re-payment 
of any rents realised by them He pointed 
out that difficulties must arise at the time 
of making recoveries that the plaintiff was 
a minor and the Committee was a registered 
body with no funded capital, but he passed 
this order as he stated that he apprehended 
that the grant of the injunction prayed 
for was likely to lead to the mismanagement 
of the property and other disputes. At the 
same time he pas.sed a further order direct- 
ing the plaintiff to give security for a sum 
of Rs. 1,500 for the costs of the case. No 
order was passed calling upon the defend- 
ant to give such security although the Sub- 
Judge held that the defendants had no 
property beyond the income derived from 
religious institutions which was spent on 
certain objects as soon as it was realised. 

Counsel for the plaintiff appellant points 
out that under 0 XXV, r. 1. security could 
not be demanded from him, the plaintiff, 
as he has a residence in British Iidia. 
This is so and 1 set aside so much ^9 
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order as refers to the plaintiff. So far as 
the defendant is concerned it is urged that 
because it is laid down in Bishun Prashad 
Pathak v, Sashi Bhusan Misra (1) that a 
temporary injunction should not be grant 
ed in a suit in which the ultimate result 
would not be the granting of a permanent 
injunction or in other words that because 
the same principles govern the granting 
of a temporary injunction as the granting 
of a permanent injunction it follows that a 
temporary injunction can never be granted 
in a suit for a declaration. This is going 
too far and in Kanshi Ram v. Siiar/ Din 
(2) a temporary injunction was so granted 
in a suit for a declaration. The defendant 
relies chiefly on the fact that mutation has 
been recorded in his favour but this, I 
think, goes for very little, if anything 
Against the finding of the Sub-Judge that 
the plaintiff was in possession at the time 
of the institution of the suit and the 
conduct of the defendant in ousting him 
to the extent of collecting rents from his 
tenants shows that he is not entitled to 
any particular sympathy. This case has 
already lasted for two years and may be 
expected to last very much longer. A 
suggestion made that both parties should 
agree to nay all rents realised by them 
into Court 11 the decision of the case is 
not acceptable to the defendant and under 
the circumstances it appears to me that 
the peculiar facts of this case do justify 
the granting of the injunction sought. I 
am not passing any order as to posses- 
sion being given to the plaintiff by the 
defendant Committee, there is no ques- 
tion of physical possession by either 
party. The injunction I grant is to restrain 
the defendant Committee from realising 
any rents due from the tenants who are 
in cultivating possession of the land in 
suit. 

I set aside both orders demanding secu- 
rity. 

The costs of this appeal will be .paid 
by the respondent Committee to the appel- 
lant. 

N. H. Order accordingly. 

Ind. Cas. 294; A, I. R. 1923 Pat. 133, 2 Pat. 

li.K.17. 

(8) 60 Ind, 088. 101; A. I. B. 1922 Lah. 356. 
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MADRAS HIGH COURT. 

ApiBaL AOAiNBT Obdbe No. 465 OF 1922. 

September 23, 1925. 

Present Mr. Justice Devadoss 
and Mr. Justice Waller. 

KOMARASAMl CHETTI-Plaintifp- 
Apprllant 
versus 

SUNDAR MUDALIAR and another — 
Defendants — Rbspondbnt.s. 

Civil Procedure Code (Act V of 1008), 0 XXII, r, 
0 (i)— Abatement, application to set aside — Delay— 
Sufficient cause -Appellate Court, interference. 

Where on an application to sat aside on abatement, 
the Court after a consideration of oil the circum- 
stances holds that the delay in making the applica- 
tion has not been satisfactorily accounted for and 
dismisses the application, the Appellate Court will not 
interfere with the order of dismissal. 

Appeal against an order of the District 
Court, South Arcot, in I. A. No. 84 of 
1922, in 0. 8. No. 11 of 1918, on the file of 
the Court of the Additional Temporary Sub- 
ordinate Judge, Cuddalore (O. 8. No. 10 
of 1916 on the file of the District Court, 
South Arcot). 

Mr. T. V. Muthukrishna Iyer, for the Ap- 
pellant. 

Mr. C. Padmanabha Iyengar, for the Re- 
spondents. 

JUDGMENT.— The only question in 
this appeal is whether the delay in pre- 
senting the application to the lower Court 
for setting aside the abatement should be. 
excused or not. The appellant is the adopted 
son of the decree holder who died on the 
30th January 1919. The decree was passed 
on the 12th November 1918. The appel- 
lant applied for execution of the decree on 
the 2nd November 1921. The District 
Judge held that there was no executable 
decree. Thereupon the appellant filed the 
present application out of which this appeal 
arises. His contention is that he was mis- 
taken as regards the nature of the decree 
and he thought it was an executable decree 
and that was why he did not make the 
application before November 1921, for set- 
ting aside the abatement. He attained 
majority on the 4th June 1921. 

From 4th J une 1921 to 2nd November 1921 
it does not appear that he consulted any 
Vakil and he was misled by reason of the 
ad\ice given by the Vakil. It is suggested 
on behalf of the respondent that, inasmuch 
as the time for setting aside the abatement 
had long passed, the appellant wanted to 
try and induce the Court to hold that the 
decree was an executable one and when he 
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found the Court would not uphold his con- 
tention, he filed this application. There 
may be some truth in this suggestion but 
we are not satisfied that the appellant has 
satisfactorily explained the delay of five 
months in presenting this application. The 
lower Court on a consideration of the cir- 
cumstances has refused to excuse the delay 
in the case. We are not prepared to differ 
from the finding of the lower CoTxrt that 
the appellant has not sufficiently explained 
the delay. We, therefore, dismiss the appeal 
with costs. 

V. N. V. 

Z. K. Appeal dtsmisserJ. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 438 op 1924. 

December 23, 1924 
Present- — Mr. Justice Scott-Smith. 

BUTA AND OTHBKS — PLAINTIFFS — 
Appellants 
versus 

GHULAM MUHAMMAD and others -- 
Defendants— Respondents. 

Custom- -Alienation — Exchange Widow's powers- 
Suit for declaration challenging exchange- Second 
appeal — Certificate, whether necessary —Punjab Courts 
Act {VI of 1918),s 41 

In a suit for a declaration that an alienation effected 
by a widow IS without necessity and will not affect 
the reversionary rights of the plaintiffs, a second 
appeal is competent without a certilicato, as no ques- 
tion of existence or validity of a custom is involved 
therein, because admittedly a widow cannot effect an 
alienation except for necessity 

Ottstomary prohibition against alienations by a 
widow IS not confined to cases of sales and mortgages 
but applies to those of exchanges as well 

Nihali v Lthna, 9 Ind Caa G75, 2 P R 1911; 46 
P. L. R. 1911, 27 P. W R 1911, referred to 

Second appeal from a decree of the District 
J adge, J ullundur, dated the 22nd Decem- 
ber 1923, reversing that of the Munsif, First 
Class, Nawan Shahr, dated the 17th No- 
vember 1922* 

Sheikh Azim Ullah, for the Appellants. 

Mr. Anant Ram, for the Respondents. 

JUDGMENT. — This is a second appeal 
from the order of the lower Appellate 
Court dismissing the appellants' suit for a 
declaration that an exchange of certain 
land effected by Musammat Niamte, the 
widow of their collateral, should not affect 
their reversionary rights on the ground 


that the exchange had not resulted in any 
detriment to the estate. Counsel for the 
respondents raised a preliminary objection 
to the effect that no second appeal was 
competent in tlie absence of a certificate; 
but there is no question as to the existence 
or validity of any custom in this appeal. 
Admittedly a widow cannot effect an alien- 
ation except for necessity when the case is 
governed by custom. It is explained in 
previous rulings of this Court and the 
Chief Court. The land given in exchange 
was one plot near the village abadi, whereas 
that received in exchange consisted of three 
plots at some distance from the abadi, and, 
therefore, prima facie it appears that the 
laud received in exchange is less valuable 
than that given. Bat even supposing that 
there was no detriment to the estate still 
the widow could only make an exchange 
of land for a necessary purpose. It was 
so pointed -<^t in the case of Ni/mZi v. 
Lehna (l;"^ v'^here at page l>* the following 
passage occurs — 

‘ It is also urged that the customary pro- 
hibition against alienations by a widow 
only applies to cases of sale and mortgage 
and not to cases of exchange, but no 
authoritj’' in support of this argument is 
quoted, and, in our opinion, it is necessity 
alone which can justify any sort of alienation 
by a widow. We are aware of no authority 
to the effect that a widow can make ex- 
changes even for improvement. She is 
bound to preserve the estate, and it appears 
to us that to allow the proposition that she 
can effect exchanges for the mere purpose 
of improving it or getting a large income 
from it, would be to open the door to all 
sorts of rash speculations and enterprises 
which might prove highly injurious or 
inconvenient to the reversioners." 

No authority to the contrary has been 
cited by 0’)unsel for the respondents. The 
mere fact that the two appellants’ share in 
the land exchanged will only be very small 
does not appear to me to affect their rights 
in any way Moreover, the other rever- 
sioners, who did not join in the suit and 
who have been made defendants pleaded 
that the exchange was detrimental to their 
rights. 

I, therefore, accept the appeal, and set- 
ting aside the order of the lower Appellate 
Court restore that of the Trial Court decree- 

(I) 9 Ind Ca9 675, 2 P R. 1911; 46 P. L. P. 1911; 
27 P W K. 1911 

of P. R. 19H.— CMj 
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ing the plaintiifs’ claim with costs through- 
out. 

B. L. Appeal accepted, 

N. H. 


MADRAS HIGH COURT. 

Appeal against Order No. 450 of 1923. 

August 25, 1925. 

Present: — Mr. J ustice Devadoss 
and Mr Justice Waller. 

BOHISETTI MAMAYYA— Respondent — 
Appellant 

The official RECEIVER, GUNTUR— 
Petitionfr— Respondent. 

Provinctal Insolvency Act (V of 19S0), s 53—FraudU‘ 
lent preference — Intention of insolvent- -Creditors 
motive, whether material 

Tn a case of fraudulent pi eference it is not neces- 
sary for the Official Receiver to make out that the 
property alienated was undervalued. The gist of 
fraudulent preference lies in preferring one creditor 
to another when the insolvent is unable to meet his 
liabilities fully 

In such a case the Official Receiver has only to 
make out the intention of the insolvent. The intention 
or motive of the creditor is immaterial P]ven if the 
creditor takes a hona fide sale from the insolvent m 
discharge of a debt to him, that does not make the 
transaction a valid transaction if the intention or the 
vie'w of the insolvent is to prefer that creditor to 
others 

Appeal against an order of the District 
Court, Guntur, dated the 19th April 1923, in 
I. A. No. 32 of 1922, in I. P. No. 59 of 1918. 

Messrs. S. Varadachariar, K. Ramamurthy 
and K. Kameswara Rno, for the Appellant. 

Mr. N. Rama Rao, for the Respond- 
ent. 

JUDGMENT. — This appeal is against 
the order of the District Judge of Guntur 
setting aside the alienation in favour of 
the appellant made by the insolvent on 
29th September 1918 under Ex. I. Mr. 
Varadachariar, for the appellants, contends 
that the sale is a bona fide^ sale for adequate 
consideration. The learned Judge has 
attached importance to the fact that the 
properties sold were undervalued. In a 
case of fraudulent preference it is not 
necessary for the Official Receiver to make 
out that the property alienated was under- 
valued. The gist of fraudulent preference 
lies in preferring one creditor to another 
when the insolvent is unable to meet his 
liabilities fully. In this case the creditor pre- 
sented a petition to adjudicate the insolvent 
on the 19th December 1918 and on the 10th 
JJarch 1919 the insolvent presented an appli- 


OFFICIAL BECBIVFR. [92 I. 0. 1926j 

cation for being adjudicated an insolvent. 
It is also in evidence that the insolvent 
alienated almost all the properties in his 
possession between the date of Ex. I ,8Bd 
the date on which the petition for adjudi- 
cation was filed by the creditor. The ap- 
pellant is a relation of the insolvent, his 
wife being the niece of the insolvent’s wife, 
and, as the learned Judge remarks, there 
was no pressure by the appellant on the 
insolvent for the payment of his debt. The 
consideration for Ex. I is partly a debt 
due to the appellant and partly a debt 
due to the Bank which the appellant was 
asked to pay. As a considerable poition 
of the consideration was a debt due to the 
appellant, the sale to him of the insolvent’s 
property was with a view to prefer him 
to other creditors. There is another cir- 
cumstance which also goes to show that 
the sale was not a bona fide sale. The in- 
solvent who sold his dwelling house to 
the appellant is now in possession of the 
same under a rental agreement. Ex IX, 
taken in the name of his son. A person 
in embarrassed circumstances, who has a 
number of liabilities to meet does not 
think of selling bis dwelling house first 
unless it be to put it out of the reach of his 
creditors. The insolvent sold not only the 
dwelling house, but also about 21 acres of 
land and bricks about 60,000 and the 
standing crops which the learned Judge 
values at Rs. 750. All these are circum- 
stances going to show^ that the object of 
the insolvent was only to prefer the appel- 
lant to other creditors. In cases of fraud- 
ulent preferences the Official Receiver has 
only to make out the intention of the insol- 
vent. The intention or motive of the 
appellant is immaterial. Even if the credi- 
tor takes a bona fide sale from the insol- 
vent in discharge of a debt to him, that 
does not make the transaction a valid trans- 
action if the intention or the view of the 
insolvent is to prefer that ci editor to others. 

We agree with the learned Judge in 
holding that the transaction is void as 
being fraudulent and we dismiss the appeal 
with costs. 

V. N. v. Appeal dismissed. 

z. K. 
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CALCUTTA HIGH COURT. 

Appeal prom Appellate DEOiiBE No. Il32 
OF 1923. 

Juae 22, 1925. 

Present .‘—Mr. Justice ChakravarLi. 

BAIKUNTHA NATH KAR and 

ANOTuBu — P rincipal Defendants— 
Appellants 

V€iVSUS 

ADHAR CHANDRA PAIN— Plaintiff 

AND ANOTHER — Proformo, Defendant — 
Respondents. 

Hindu Law — Minor— Do facto gfMa7v/,ian, ahenatwn 
by, validity of — Burden of proof — Adequacy of pi ice — 
Court, duty of. 

Under the Hindu Law an alienation of a minor’s 
property by a de facto guardian may ba valid, if it i3 
otheiwise jnstiHed Wheie, however, a de facto 
guardian alienates th^ minor's property in the pre- 
sence of a legal guaulian, the Couit mn^t b'' satisfied 
that the legal guardian refused to act foi the minor 
and to protect his interest, and that unless the de facto 
guardian acted for the minor iirepaiable loss to the 
minor would have been the result of the inaction of 
thi gint lian [p 72S, cd 2, p Ti*), col IJ 

It is not for the person who cliallenges a sale on 
behalf of a minoi to show that the puce was in- 
adequate, it 18 for the gniardian to show that he made 
all possible endeavours to sell the pioperty at a 
proper price and that the price which ho obtained 
was the best possible piociuable one fp 729, col 2 J 

In a case where the interest of the minor is con- 
cerned, the case ought not to be decided simply on 
the questions raised by the parties, but the Court has 
to satisfy itself, in the interest of the minor, that the 
Bale was a proper sale and th3 Court must insist upon 
the purchaser to satisfy it that circumstances justify- 
ing a sale of the rainoi’s propertv did leally exist 
[ibid 1 

Appeal agains" a decree of the District 
Judge, Bankura, dated the 10th of Febru- 
ary 1923, reversing that of the Mansif, 
Second Court, Bishnupur, dated the 6th 
September 1922, 

Mr. Mohendra Nath Roy and Babu Charu 
Chandra Ganyuly, for the Appellants. 

Babu Norendra Krishna Bose, for the 
Respondents. 

JUDGMLENT* — The suit out of which 
this appeal by the principal defendants 
arises was brought by the plaintiff for a 
declaration that the lands in suit belonged 
to him and also for an injunction staying 
sale of the property in execution of a deijree 
obtained by the defendants for money. The 
plaintiff alleged that the property in suit 
consisting of about 3 bighas belonged to 
one Baidya Nath, that Baidj^a Nath had 
borrowed Rs. 140 from the plaintiff by 
signing a hatchitta and that on Baidya 
Nath's death, plaintiff pressed for payment 
of the money due to him. The father of 
the widow of Baidya Nath, who was a minor 
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acting as a de /ac'o guardian of the widow 
arranged to pay Ks. ,40 in cash and also 
executed a kohala for the disputed lands 
in favour of the plaintiff in satisfaction of 
the remaining Rs. 100 of the debt. The 
plaintiff further stated that he was in pos- 
session of the land m suit since the date 
of his kobala, that the defendants after 
the death of Baidya Nath instituted a suit 
for money in the Court of the Munsif of 
Bishnupur, that in execution of the decree 
obtained by them in that suit the lands 
covered by his kobala were attached and 
that on such attachment the plaintiff filed 
a claim in the execution case which, the 
plaintiff alleged, was not registered for 
reasons not known to him. The plaintiff, 
therefore, bi ought the present suit for the 
reliefs already stated. 

The defendants resisted the plaintiff’s 
claim and challenged the plaintiff’s con- 
veyance as a collusive sale without any 
consideration. The defendants further 
alleged that the mam object of the transfer 
was to defraud the creditors of Baidya 
Nath, that the father of the widow of Baidya 
Nath was not hei legal guardian and that 
there was no necessity for the sale of the 
property by the minor widow and, therefore, 
the sale was invalid and that the property 
as belonging to Baidya Nath was liable to 
satisfy the decree obtained by the defend- 
ants. 

The learned Munsif raised several issues 
of which I shall mention only two : 

Is the plaintift\s kobala valid, genuine 
and for consideration ? 

Had minor’s father any legal right tc 
execute the kobala ? Is it valid in law ? 

The learned Munsif recorded his find- 
ings on the first issue in these terms • “Con- 
sidering the evidence on the record and 
the circumstances of this case, I am of 
opinion that the kobala was without con- 
sideration and a colourable transfer by 
which the plaintiff acquired no rights to 
the disputed land”. In arriving at this 
conclusion the learned Munsif found that 
no consideration for the kobala did actual- 
ly pass. The learned Munsif disbelieved 
the payment of Rs. 40 in cash and he also 
totally disbelieved the story of any debt due 
under the hatchitta which, he found, was 
not a genuine document. In considering 
the bona fides of the kobala the learned 
Munsif, to quote his own words, said as 
follows: “It is significant to note that 
the kobala^ Ex. 2 was executed under som^' 
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what strange circumstances — and I should 
say, with some undue haste. Baidya Nath 
died on 10th Povs. The stamp for the 
kobala was purchased on 16th Poms, Slst 
December 1920, and on the very dale the 
kobala was executed. Defendants Nos. 1 
and 2 instituted their suit on the 3rd Jan- 
uary, 1921, and the kobala was registered 
on the 8th January, 1921. The attachment 
of the property was on 29th January, 1921". 

“The kobala was, therefore, executed only 
5 days after Baidya Nath’s death even ac- 
cording to plaintiff’s version. I find no 
explanation for this hurry especially when 
it appears that Baidya Nath left moveables 
of considerable value in his shop. Evident- 
ly Baidya Nath was a shojvkeeper and had 
a good stock in his shop. Defendants have 
proved that these articles were sold soon 
after his death and this kobala was exe- 
cuted and also another arpannama was 
executed with respect to other properties 
of Baidya Nath. These circumstances lead 
me to think that Ex. 2 was a colourable 
deed". 

The learned Munsif further found that 
the annual yield of this property was about 
Rs. 80 a year, and that Rs. 100 for which 
the plaintiff purchased the property was 
an inadeqxtate value. The learned Munsif 
concluded by a finding that the kobala was 
really antedated. 

As to the second point, the learned Munsif 
pointed out that although the father of 
the minor was not the legal guardian as the 
brother ol Baidya Nath who was the legal 
guardian did not claim to be the guardian 
of defendant No. 3, the father although 
he had obtained no certificate of guardian- 
ship under the Guardians and Wards Act 
was a de facto guardian and as such he could 
legally execute a conveyance, subject to the 
restrictions which have been laid down in 
the case of Hunoomanpersaud Panday v. 
Babooee Munraj Koomveree (1), On the 
findings which the learned Munsif had 
arrived at, he dismissed the plaintiff’s suit 
without entering into the question as to 
whether there was justifying necessity for a 
conveyance on behalf of the minors. 

On appeal by the plaintiff the learned 
District Judge has reversed the decree of 
the Munsif and granted a decree to the 
plaintiff. The learned District Judge, it 
appears to me, came to the following con • 
dusions ; first, that no adequate motive for 

(1) C M. I A. 393; 18 W. K. 61n: Sevestre 253n: 2 
Sath. l\ (J. J. 29; 1 Sar. P. 0. J. 552; 19 K. R 147. 
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collusion on the plaintiff's part with the 
father of the minor has been disclosed ; 
secondly, that Baidya Nath was indebted to 
the plaintiff ; thirdly, that the price paid for 
the property was not inadequate ; fourthly, 
that Rs, 40 was paid in cash ; that the 
kobala was a genuine transfer as between 
the plaintiff and the father of the minor on 
her behalf, although it may be that it was 
intended to give preference to the plaintiff 
over the other creditors of Baidya Nath. On 
these findings the learned District Judge 
as I have already stated reversed the decree 
of the learned Munsif and decreed the 
plaintiff’s suit. 

On behalf of the defendants-appellants 
Mr. Roy has contended, first, that the 
alienation by the father, while the legal 
guardian was the brother, was invalid ; 
secondly, that the learned District Judge 
was in error in giving effect to a conveyance 
by a de facto guardian and was in error in 
doing so without finding that there was 
any pressure upon the property or that 
there was any legal necessity for the sale. 
It was further contended that the learned 
District Judge’s finding that the value of 
the property was not inadequate was not 
sufficient in the absence of a finding that 
the property was sold for an adequate and 
full price for the benefit of the minors ; 
and it was generally contended that the 
findings arrived at by the learned District 
Judge are not sufficient in law to justify 
the upholding of a sale of the immoveable 
property by a de facto guardian of the 
minor, especially in view of some of the 
findings by the Trial Court were not interfer- 
ed with in appeal. 

As to the first point, the learned Advo- 
cate relied upon the passage in Trevelyan 
on Minority at page 93, He also quoted a 
passage from Macnaughten’s Principles of 
Hindu Law. These authorities merely lay 
down that husband’s heirs are the legal 
guardians of a minor widow and the father 
is not. No authority has, however, been 
cited to show that any alienation if other- 
wise good is invalid under Hindu Law, 
simply because the alienation was made by 
a de facto guardian and not by a guardian 
de jure. On the contrary there areautbori' 
ties which show that an alienation by a 
de facto guardian may be valid if such an 
alienation is otherwise justified. But in' a 
case like this it is the duty of the de facto 
guardian to satisfy the Court that the legal 
guardian refused to act fop the ipinpr and 
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to protect her interest and that unless the 
de facto guardian acted for her, irreparable 
loss to the minor would have been the 
result of the inaction of the legal guardian. 
In this case Baidya Nath’s brother was the 
legal guardian of the minor widow and was 
her next reversioner and he was the per- 
son most interested in the payment of 
Baidya Nath’s debts. The plaintiff has not 
given any explanation as to why he ap- 
proached the minor’s father and not her 
brother-indaw. 

As to the other questions raised by the 
appellants I shall deal with them together 
and not separately, as it appears to me that 
the objection really amounts to this. The 
findings of the learned District Judge are 
not SLiifioient for justifying a sale by a dc 
facto guardian and that the learned Dis- 
trict Judge has failed to appreciate the 
real points which arise in a case like this 
and consequently the learned District 
Judge has not considered them The law 
as to the power of a guardian of a minor 
to alienate the property of his ward was 
clearly and definitely laid down by the 
Judicial Committee of the Privy Council in 
the case of Hunoovianpersaud Panday v. 
Babooee Munra] Koonwerea (1) At page 
42d* their Lordships observed “ The power 
of the manager for an infant heir to charge 
an estate not his own, is, under the Hindu 
Law, a limited and qualified power. It can 
only be exercis'^^d rightly in a case of need, 
or for the benefit of the estate. But wheie, 
in a particular instance, the charge is one 
that a prudent owner would make, in order 
to benefit the estate, the bona fide lender 
is not affected by a precedent mismanage- 
ment of the estate. Tho actual pressure 
on the estate, the danger to he averted, or 
the benefit to be conferred upon it, in the 
particular instance, is the thing to be regard- 
ed”. Now what are the circumstances of 
this case. Baidya Nath died on the 25th 
of January the plaintiff a creditor under a 
hatchitta executed by Baidya Nath pressed 
for payment of the money, according to 
the plaintiff, immediately after the death 
of Baidya Nath and the father of the minor 
forthwith agreed to execute this conveyance 
on behalf of the minor and sold 3 bighas 
of paddy lands belonging to the minor. 
The Munsif found (a finding not set aside 
by the learned District Judg-) that Baidya 
Nath left considerable moveable properties. 
The learned District Judge does not con- 
‘ of 6 M I. A.^^[Ed,] 
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sider what pressure was there upon the 
estate left by Baidya Nath to justify a sale 
of the impaoveable property. It is not 
shown and in fact there was no time for 
it, that any attempt was made to pay off the 
debt by sale of the moveable properties. 
The onus of proof in a case like this is 
entirely upon the purchaser to justify the 
sale. Except proving that he had a claim 
for Rs. 140 and except showing that he, as a 
creditor of the dead man, threatened the 
minor with a litigation befoie even the 
period of mourning was over, what real 
necessity has the plaintiff established for 
the sale of this land. The guardian has 
given no explanation as to whether or not 
it was possible for him to pay this debt 
out of the moveable properties left by the 
deceased. We do not find any definite in- 
formation as to what the value of the stock 
in the shop of Baidya Nath was ; there is 
no finding as to what was the benefit which 
was conferred upon the minor by this sale 
in haste , nor do we find that the guardian 
made any attempt to find out if there was 
any other purchaser willing a pay a higher 
price. It is not for the person who challenges 
the sale on behalf of the minor to show 
that the price was inadequate, but it 
was for the guardian to show that he made 
all possible endeavours to sell the property 
at a proper price and that the price 
which he obtained was the best possible 
procurable one In this case there was no 
time between the death of Baidya Nath 
and the date of the kobala for any such 
endeavour by the guardian. In a case 
where the interest of the minor is concern- 
ed, the case ought not to be decided simply 
on the questions raised by the parties, but 
the Court has to satisfy itself, in the interest 
of the minor, that the sale was a proper 
sale and the Court must insist upon the 
purchaser to satisfy it that circumstances 
justifying a sale of the minor’s property did 
really exist. In my opinion the mere fact 
that there was a debt to be paid did not 
justify the guardian straight off to sell the 
immoveable property of the minor. The 
learned Vakil for the respondents relie i 
upon the case of Adhar Chandra Dutt v. 
Kirtibash Bairagee (2) But the facts of 
this case are quite different. The sale was 
of property in which the minor owned a 
share in the joint property and the guardian 
transferred the minor’s share along with the 
other CO shareis who were sui juris and who 

(2) 6 Ind. Cas 638, 12 0 L. 0, 5E6. 
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considered the sale was necessary and a 
proper one in the circumstances of the case. 

It appears that the fourth issue raised by 
the Munsif, was “ Had the minor s father 
any legal right to execute the kobala ? Is 
it valid in law?'" In the view that the 
learned Munsif took that there was no debt 
due to Baidya Nath and that the kobala was 
not a genuine document it was not neces- 
sary for him to go into this question. But 
the learned District Judge having overruled 
the Munsif on that finding ought to 
have tried this issue Evidently the learned 
District Judge has overlooked it. I think, 
therefore, that the learned District Judge 
should try this issue. 

It appears from the judgment of the 
learned Munsif that the defendants in their 
defence challenged the conveyance of 3 
highas of paddy lands for Ks. 140 on the 
ground that the price was grossly inade- 
quate. The learned Munsif found that the 
annual yield of the land was Rs. 80 and, 
therefore, the alleged consideration was 
grossly inadequate. As 1 undeistand the 
finding of the learned District Judge he 
thinks, in spite of the admission of the 
plaintiif in possession, that the income was 
about Rs. 24 per year and that the price 
was not inadequate. Here also the learned 
District Judge missed the real point It 
was for the plaintiff to show that the price 
was adequate and the best obtainable. 
Here the price was less than six times the 
income of this land. In Bengal so far as I 
know any price less than 20 times of the 
income would be inadequate. The plaintiff 
was to show that the price paid was fair" 
considering the price prevalent in the 
neighbourhood. 

On the whole, therefore, I think that the 
learned District Judge has not approachecl ; 
the case from a proper point of view and 
has misapprehended the real point for 
trial and has altogether omitted to try the 
main issue in the case. For the reasons 
given in my judgment, I think the judg- 
ment and decree of the learned District 
Judge should be discharged and the appeal 
should be re-heard in the light of the observa- 
tions made in my judgment. 

The appellants are entitled to the costs of 
this appeal and other costs will abide the 
result. 

Appeal allowed : 

z, K. Case remanded. 
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MADRAS HIGH COURT. 

Civil Revision Petition No. 936 of l92S. 

August 13, 1924. 

Present: — Mr. Justice Jackson. 
POTHI ANNAPURNAYYA-Plaintiff 
— Resfon dent— Petitioner 
lersus 

POTHI NAGARATNAMMA minor bv 

NEXT FRIEND AND FATHER NUNE 

SUBBAYYAand others — Petitioners 

I — Defendants Nos. 1 to 4 — Respondents. 

Court Fees Act {VII of 1870), s 7 (iv) (c)~-Suita 
Valuation Act (VII of 1887), s 8— Civil Procedure 
Code {Act V of 1908), 0. VII, r 1- Suit for injunction 
and appointment of Receiver— Valuation for purposes 
of jurisdiction and Court-fee— Court- fee payable. 

Order VII, r 1, C. P 0 , requires that a plaint shall 
contain a statement of the value of the subject-matter 
of the Bint for the purposes of lunsdiotion and of 
Court-fees It is not contemplated tluU the subject- 
matter shall be gi\eii two values, one purely arbi- 
trary and fanciful for tlie purposes of juiusdiction, 
and one in strict conformity to the real value for the 
purposes of Court-fees [p 731, col I ] 

In either case the valuation should conform to 
reality I’herefore wdien a j)laint contains a valuation 
for purposes of pirisdiction it is a natural assumption 
that tlie simo valuation would apply, if it were neces- 
sarv to have a valuation for an ad valoi em Court-fee. 
[ibid,] 

A suit for an injunction and tlie appointment of a 
Receiver falls within the purview of s 7 (ii.) \C) of 
the Court Fees Act, and under s 8 of the Suita 
Valuation Act, the value of such a suit for pui poses 
of Court fees and jurisdiction must be the same, 
[p 7.31, cols J & 2] 

Where in such a suit the plaint does not state 
the valuation put by tlie plaintiff upon the relief 
sought, and there is no valuation for the purpose of 
computing ad valorem Court-fees, the value for the 
purposes of jurisdiction must also be taken to be the 
value for purposes of Court-fees [ibid.] 

Petition under 8. 115 of Act V of 1908 and 
s. 107 of the Government of India Act, to 
revise an order of the Court of the Sub- 
ordinate Judge, Bezwada, in C. M. P. No. 
741 of 1923 in 0 S. No. 6 of 1923. 

Mr. r. Satyavarayana. for the Petitioner. 

Mr. F. Somayya, for the Respondents. 

JUDGMENT.— Petition against the 
order of the Court of the Subordinate Judge 
of Bezwada on C!. M. P. No 741 of 1923 in 
0. 8- No. ()of 1923. Petitioner filed a plaint 
valued for the purposes of juiisdiction at 
Rs 10,000 and with a Court-fee of Rs. 100 
on the assumption that he was at liberty to 
put his own value on the suit which was 
for the appointment of a Receiver, and for 
an injunction restraining the defendant a 
widow from wasting her estate. In the light 
of Nandan Mai v. Salig Ilam (l)and 

(l) C3 lud. Cas. 34 at p. 36; A. I. R, 1922 Lah. 
23o. 
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chalamChetty v. Rangasaivmy Pillai (2) the 
learned Subordinate Judge has held that 
plaintiff must pay an ad valorem fee and 
that is now admitted. The order concludes: 
“In the present case he has valued the suit 
at Rs. 10,000 for purposes of jurisdiction. 
So he cannot give another valuation for 
purposes of Court-fee”. To this, petitioner 
objects urging that he is at liberty to give 
another value for purposes of Court fee. I 
see from C. M 0. No 942 of l92.i that the 
petitioner applied to amend his plaint and 
the Subordinate Judge ordered that he 
should fiist pay the Court- fee 

It is difficult to say that the order of the 
Courtis ultra vires or that he has exercis- 
ed his jurisdiction with material irregularity^ 
Order VIl, r. 1 (i) requires that a plaint 
shall contain a statement of the value of 
the subject-matter of the suit for the pur- 
poses of jurisdiction and of Court-fees It 
is not contemplated that the subject-matter 
shall be given two values, one puiely 
arbitr«xry and fanciful for the purposes of 
jurisdiction and one in strict conformity to 
the real value for the purposes of Court fees. 

In either case the valuation should con- 
form to reality. Therefore, when a plaint 
contains a valuation for purposes of jurisdic- 
tion it is a natural assumption that the same 
valuation would apply, if it were necessary 
to have a valuation for an ad valorem Court- 
fee. 

The case cited by petitioner in ^Sailendra- 
nath Ultra Y, Ramcharan Pal (3) is not quite 
in point. There, for purposes of jurisdiction 
the suit had been valued at Rs. 1,200 and 
the Court-fee leviable under s 7, sub-s (x) 
cl. (c), Court Fees Act, was on a value of 
Rs. 32. It was held that Rs 32 and not 
Rs. 1,200 was the value for the purposes of 
jurisdiction. In the present suit the Courf- 
fee leviable under s. 7, cl. {iv) (c) is accord- 
ing to the amount at which the relief 
sought is valued in the plaint. Plaint- 
iff has not stated the amount, but as 
this value, whether determined for the 
computation of Court-fees, or whether 
for the purposes of jurisdiction shall be Ihe 
same (see s. 8 Act VII ofd887), it is taken to 
be at Rs 10,000 the amount which plaint- 
iff has stated for the purposes of jurisdiction 

If the plaintiff had entered as his value 
for jurisdiction Rs 10,000 and his value for 

(2) 28 Tnd. Oas. 79, 38 M 922; 28 M. L J. 118; 
(1915) M. W. N. 118; 17 M L T. 154 

(3) 66 Ind. Oas 268; 25 0. W N 768; 34 C. L, J, 
94, 
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ad valorem Court-fee, say Rs, 5,000 follow- 
ing the ruling in Sailendranath Mitia v. 
Ramcharan Pal (3; the Court, no doubt, 
would take Rs 5, UOO as the value for pur- 
poses of jurisdiction. But if the plaintiff 
enters as liis value for jurisdiction Ks 10,000 
and owing to his misreading of the Court 
Pees Act omits an ad valorem valuation al- 
together considering that the two valuations 
must be the same, the Court is justified in 
assuming that Rs 10,000 would also be the 
ad valorem valuation 

Nor does plaintiff really contest this posi- 
tion, his plea being meiely one of fact, that 
he has made a gross blunder in giving 
Rs. 10,000 as his figure. If he bad reckon- 
ed the valuation for jurisdiction more care- 
fully and put it say at Rs 5,000 or whatever 
he thinks fair he would have no objection 
at all to the Court’s carrying that figure oter 
to the valuation for Court-fees 

In the circumstances, I consider that the 
Suboidiiiate Judge was acting within his 
discretion lu asking petitionei to pay the 
Court-fee according to his own figuie and 
then if he wished to correct any error in his 
plaint to proceed by way of amendment. 

The petition is dismissed with costs. 

v N V. 

z K. Petition dismissed. 


LAHORE HIGH COURT. 

Civil Appeal No 2170 of 1924. 

January 27, 1925 
Present.'— Mr Justice Martineau. 

NIHAL SINGH and another— 
Defendants — Appellants 
versus 

SECRETARY, QURDAWARA GURU 
TEGH BAHADUR—Plaintiff— 
Rbspo>.den/t. 

Limitation Act {IX of 1908), Sch. J, Art 62— 
Provincial Small Cause Courts Act {IX of 1887), 
Sch II, Arts 18, 35 (u)- for recovery of ofenngs 
— Limitation-Nature of suit— Second appeal 

A suit for the recovery of offerings of a shrine from 
a person who has wrongfully appropriated them is 
governed by Art 62 of Sch I to the Limitation Act 

Ramasami Naidu v, Muthusamia Pillai, 48 Ind Caa. 
756, 41 M 923, .35 M 1. J 581, (1918) M. W. N 796, 
Mahabir Prasad v Paisandi, 74 Ind Cas 939, 21 A. 
L J 345, 45 A 410, AIR 1923 All 532 and Biman 
Chandra Dutta v Promotho Nath Ghose, 68 Ind. Cas 
94; 49 C 886, 36 0 L. J 295, A I R. 1922 Cal. 157, 
referred to. 

Such a suit as the above falls under Art 18 of the 
SioDiid 3j'i3 1 il : to the Provincial Small Cause Comta 
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Act as it relates to a trust, and also probably under 
Art. 35 {ii)i BO that it is an unclassed suit, and not a 
small cause, and a second appeal, therefore, lies 

Appeal from an order of the District 
Judge, Hoshiarpur, dated the 10th July 
1924, remanding that of the Sub Judge, 
Fourth Class, Una, dated the 23rd February 
1923. 

Lala Fakir Chand^ for the Appellants. 

Sheikh Niaz Mahomed^ for the Respond- 
ents. 

JUDGMENT^— The plaintiff in this 
case, who is the Secretary of the Gurdwara 
Guru Tegh Bahadur at Anandpur, sues to 
recover the sum of Rs. 299 2 3 said to have 
been received by the 2nd defendant as an 
agent of the Ist defendant from the Nabha 
State as an offering for the shrine during 
the period from the 12th April 1913 to the 
12jih April 1918. The Trial Court dismissed 
the suit as barred by limitation under 
Art. 62 of the First Schedule to the Limi- 
tation Act, but the Additional Judge, on 
appeal, has held that the case is governed 
by Art. 89 and has remanded it for deci- 
sion on the merits. The defendants had 
filed a second appeal. 

Counsel for the respondent has taken a 
preliminary objection that the suit is a 
small cause of a less than Rs. 500 in value 
and, therefore, no second appeal lies. The 
suit, however, falls under Art, 18 of the 
Second Schedule to the Provincial Small 
Cause Courts Act as it relates to a trust, 
and also probably under Art. 35 (n), so that 
it is an unclassed suit, and not a small 
cause, and a second appeal, therefore, lies. 

The lower Appellate Court is wrong in 
applying to the case Art. 89 of the First 
Schedule to the Limitation Act, as there is 
no allegation by the plaintiff that either of 
the defendants was his agent The ques- 
tion remains whether Art. 62 applies. 

For the respondent Ramasami Naidu v. 
Muthusamia Pillai (1) is cited in which it 
was held that in an action for money had 
and received there must be privity of a 
legal recognizable nature between the 
plaintiff and the defendant It ap- 
pears that there is such privity existing 
in this case, as the defendants, according 
to the plaintiff, held the money in trust 
for the shrine. In Mahabir Prasad v. Par- 
sandi (2) where rent of property was re- 


(l) 48Ind 0ns 7.55; 41 M. 923; 35 M. L J. 581; 
(1918) M W. N. 79G 

{2} 74 Ind Cas 933; 21 A L. J 345; 45 A. 410; 
A, I. R. 1923 AU. 532. 
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covered by a person not entitled in law to 
recover it, it was held that he must be 
deemed to have realised the money fdr 
the real owners use; and in Biman Chav dra 
Dutla V. Promotho Nath Ghose (3; was held 
that the form of suit indicated by Art. 62 
was applicable where the defendant had 
received money which in justice and equity 
belonged to the plaintiff under such cir- 
cumstances as in law rendered the receipt 
of it a receipt by the defendant to the use 
of the plaintiff. 

I agree, therefore, with the view of the 
Bub Judge, (hat the suit is governed by 
Art. 62 and is consequently barred by 
limitation. I accept the appeal, reverse the 
decree of the Additional Judge, and restore 
that of the Sub- Judge dismissing the suit: 
The respondent will pay the appellant’s 
costs throughout. 

N. H. Appeal accepted, 

(3) 68 Ind Cas 94, 49 C. 886, 36 U. L J. 295; A. I. 
11 1922 Cal. 157. 


OUDH CHIEF COURT. 

First Miscellaneous Appeal No. 53 
OF 1925. 

December 16, 1925. 

Present:— Ui\ Justice Ashworth and 
Mr. Justice Misra. 

CHANDOO—Appell\nt 

versus 

MURLIDHAR jind others -Respondents. 

Estoppel — Compromise — Execution proceedings--^ 
Civil Procedure Code [Act V of 290S/, 0 XXI, rr, 89, 90, 

A judgment-debtor filed an application under 0. 
XXT, r 90, 0 P. 0. for withholding confirmation of 
the sale in execution owing to certain irregularities. 
Subsequently he applied under r. 89 for leave to 
avoid the sale by deposit of 6 per cent, of th® pur- 
chase-money. Both applications came for hearing on 
the same day, and the Pleader for the purchaser re- 
presented that the judgment-debtor could not main- 
tain his second application unless he withdrew his 
first one. The judgment-debtor, thereupon, withdrew 
his application under r. 90 and his application under 
r, 89 was granted by the Court, [p. 733, cols. 1 & 2.] 

It was urged by the purchaser in appeal that the 
application under r. 89, made in the presence of the 
application under r. 90, being void ab initio, the 
withdrawal of the application under r 90 would 
only leave it open to the judgment-debtor to make A 
new application under r, 89. He could not ly mth- 
drawal of his application under r. 90 give retros- 
pective validity to his application under r. 89 : 

Held, that the appellant was not entitled to call in 
question the order of the lower Court allowing the 



reapondenta’ application under r. 89 in the light of 
the statement of his Pleader which statement either 
amounted to a compromise in the proceedings or to 
an admission which would estop the applicant from 
questioning the validity of the Court’s order [p 735, 
col. 1 ] 

Appeal against an order of the Subordi- 
nate Judge, Mohanlalgunj, (Lucknow), 
dated the 4th April 1925. 

Mr. Zahur Ahmad, for the Appellant. 

Messrs. Ram Bhroselal, R, N, Shukla, 
Raj Bahadur, M, Wasim and Mahesh 
Prasad, for the Respondents. 

JUDGMENT.-This is an appeal by 
an. auction-purchaser, Chandoo, from an 
order of the lower Court allowing the judg- 
ment-debtor’s application under O XXI, 
r. 89 of the 0. P. 0 , to have the sale set aside 
on deposit by him of a sum equal to 5 per 
cent, of the purchase-money. 

The facts of the case are as follows* — 
The decree in respect of which the sale, 
or alleged sale, took place is dated the 
28th July lyl9, and was a decree for sale 
on the basis of a mortgage. The prelimi- 
nary decree was made absolute nearly 
two years later on the 22nd July 1921. 
The application for execution by sale was 
made by the decree holder on the 4th July 
1923. The actual holding of the auction- 
sale continued from the 16th to the 25th 
February 1925, On the 9th of March 1925, 
Murli Dhar, a judgment-debtor by transfer 
of a portion of the inierest of the original 
judgment-debtor filed an application under 
0. XXI, r. 90, that the sale was invalid 
owing to the property having been sold 
in one lot contrary to the orders of the 
Court, and owing to other irregularities. 
Five days later he added a further reason 
for withholding confirmation of the sale, 
that in fact no sale had taken place. The 
28th of March 1925 was fixed for hearing 
this application under r. SO. Before that 
date arrived, namely, on the 24th March 
1923, the judgment-debtor, Karim Bux, 
applied unaer r. 89 for leave to avoid the 
sale by deposit of 5 per cent of the pur- 
chase-money. On the 28th of March, both 
the application under r. 90 and that under 
r. 89 were put up before the Court, and 
the hearing in respect of them was ad- 
journed to the 4th April. On that date, 
the parties appeared, one B. Ganga Dayal 
Khare appearing as Pleader for the pur- 
the present appellant. This Pleader 
represented that the judgment-debtor could 
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not maintain his application for avoidance 
by deposit under r. 89 unless he withdrew 
his application under r. 90. The judgment- 
debtor Murli Dhar, thereupon, withdrew 
bis application under r. 90 and his appli- 
cation under r. 89 was granted by the 
Court. It is against this order of the 
Court that the present appeal is prefer- 
red. 

In this appeal the first point raised by 
the appellant purchaser is that he is not 
bound by anything stated to the Court on 
the 4th April by Ganga Dayal Khaie, 
inasmuch as that Pleader had no authority 
from him to appear for him on that day, 
or make any representation. The argu- 
ment is, that Ganga Dayal Khare w^as merely 
engaged on the 14th March 1925 to resist 
the application under r. 90, and that he 
had no authority to agree to the granting 
of the application under r. 89. We con- 
sider that there is no force in this objec- 
tion The vakalatnama of Ganga Dayal 
Khare shows that he w^as engaged for ^'dawa 
xLiurdari ip'ai digrV\ that is to say in res- 
pect of the objection of the execution of 
the decree. We consider that this langu- 
age "was quite wide enough to justify 
Ganga Dayal Khare in appearing, not only 
in connection wuth the application under 
r. 90, but also in connection with the ap- 
plication under r. 89. As both applications 
were heard together and on the same day, 
it would, as a matter of fact, have been 
impossible for him to appear in respect of 
one without appearing in the other. 

The next ground raised by the appellant 
is that any admission or statement made by 
Ganga Dayal Khare on the 4th April 
was merely an expression of his opinion as 
to the law. That opinion, so far as it can 
be construed as an admission that the appli- 
cation under r 89 was in order and valid, 
wasinconect, and a party cannot be bound 
by any admission of his Pleader as to law, 
inasmuch as the parties must be presumed 
to know what is correct law. Another 
objection taken is that no statement by 
Ganga Dayal Khare can be held to be an 
estoppel against the appellant, inasmuch as 
estoppel cannot be invoked to defeat any 
expressed provision of the law. It is urged 
that the application under r. 90 was void 
ab initio by reason of cl. (2) of r. 89, which 
enacts not merelv that a person may not 
prosecute an application under r, 89 with- 
out withdrawing his previous application 
under r, 90, but provides that he may not 
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ihake such an application. It is urged 
agaio that the application under r. 89 made 
oa the 24tli March 1925 having been invalid 
for this reason on that date, the withdrawal 
of the application under r. 90 would only 
leave it open to the judgment-debtor to 
make a new application under r. 89. He 
could not by withdrawal of his application 
under r. 90 give retrospective validity to 
his application under r. 89. On the 9th 
April the time had elapsed within which 
the judgment-debtor could make any ap- 
plication under r. 8y. Now we are not 
disposed to deny the correctness of the 
two propositions of law, that an estoppel 
cannot be invoked to defeat an express 
provision of law, or that no compromise 
or agreemenUcan prevent?the law of limita- 
tion from taking effect. We are, however, 
of the opinion that neither of these proposi- 
tions of law are relevant to the present 
case, in view of the construction which we 
place upon the lower Court’s order of the 
4th April 1925. That order runs as fol- 
lows: — 

“B. Parbhu Dayal, Pleader, states that 
the money deposited by the J. D. is suffi- 
cient, and that the deposit was made within 
time. B. Ganga Dayal Khare Pleader dittos 
the statement of D. H.’s Pleader. He, how- 
ever, urges that the J. D. cannot deposit 
the money, unless he withdraws his petition 
under 0. XXI, r. 90, 0. P. C. As he has 
already deposited the money so he cannot 
take advantage of the section. If he with- 
draws the petition under O. XXI, r. 90 he 
can take advantage of the deposit.” 

“Murli Dhar J. D. states that his petition 
rrnder 0. XXi, r, 90 may be dismissed under 
the circumstances.” 

“Murli Dhar J. D. has deposited the 
decretal amount plus 5 per cent, of the pur- 
chase-money in Court within the period 
prescribed by law under O. XXI, r. e9. C. 
P. C. The sale is, therefoi'e, set aside. 
The surplus, if any, will be returned to the 
J, D. (i. e , Murli Dhar)”. 

It will be observed that the words “if he 
withdraws the petition under O. XXI, r. 
90 he can take advantage of the deposit” 
are ambiguous, if we look at the circum- 
stances of the case. When we consider 
that the two applications were up before 
the Court, these words leave it doubtful 
whether they should be construed to mean 
that the purchaser’s Pleader was merely 
eipressing an opinion on the law, or was 
in effect agreeing to withdraw objection of 
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the application under r. 89, if the appli- 
cation under r 90 dropped. As this am- 
biguity is a latent one, we are entitled to 
go to outside evidence to decide which 
meaning should be attached to the words. 
When we do so, we can have no doubt 
that the latter interpretation is the true 
one. An objection had been taken by the 
judgment-debtor and by would-be purchaser 
that there had in effect been no sale. 
When we look at the proceedings, there 
appears to be on the face of the record a 
strong probability that this was so. The 
nazir, who was the auctioner, had reported 
on the 24th of February the two highest 
bids. The Court passed an order accepting 
the highest bid, whereas the proper order 
should have been that the nazir should 
make one last offer in open sale, and accept 
the highest bid if any better offer were 
given. It must have been observed to the 
appellant purchaser that he ran a great risk 
of the sale being declared invalid, in which 
case he would derive no advantage from 
the property having been knocked down 
to him at a low figure. By withdrawing 
opposition to the application under r. 89, 
he would at any rate get 5 per cent, of the 
purchase price tendered by him. It is to 
be observed that the order of the lower 
Court, which we have just quoted, does not 
contain any reference to the fact that the 
application under r. 89 was invalid in its 
inception by reason of the previous appli- 
cation under r. 90, nor does it contain any 
reference to the question of limitation. 
We, therefore, construe this order of the 
Judge to mean that the purchaser with- 
drew all contest, in other words confessed 
judgment in respect of the application 
under r. 89. So construed no legal ques- 
tion arose. It is incorrect to suggest that, 
where a compromise or confession of judg- 
ment prevents any consideration of legal 
bars, it is invalid on the ground that, if 
the legal question had been gone into, a 
legal bar would have been obvious. 

Whether we are to regard the order of the 
lower Court in the light of an order recording 
a compromise under O. XXlII,r. 3,ormerely 
as the recording of a statement of .the pur- 
chaser, which would operate- as an estoppel, 
appears to us of small moment. There 
does not appear any reason why it should 
not be regarded in the light of the former. 
Order XXXIII, r. 3 applies to suits, but 
under s. 141 of the Code the procedure 
applicable to suits, as far as it can, shov^l^ 
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bd'Thade applicable in miscellaneous pro- 
ceedings. 

Our finding then is that the appellant 
is not entitled to call in question the order 
of the lower Court allowing the respond- 
ents’ application under r. 89 in the light 
of the statement of his Pleader made on 
the 4th April, which statement either 
amounted to a compromise in the proceed- 
ings or to an admission which would estop 
the applicant from questioning the validity 
of the Court’s order. 

For these reasons we dismiss this appeal 
with costs. 

N. H. Appeal dismissed. 


i 

NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Civil Revision No. 173 of 1925. 

December 2, 1925. 

Present: — Mr. Findlay, Officiating J. C. 

CHANDRABHAQA BAI and another — 
Plaintiffs— Applicants 
versus 

BAKARAM— Dbfbnuant — Non-Applicant. 

Provincial Small Cause Courts Act {IX of 1887)^ 

86 — Order returning 'plamt —Title to immoveable 
property involved — Erroneous finding— Revision - In- 
terference by High Court, 

A High Court i3 entitled to interfere in revision 
undei 8 25 of the Provincial 8maU Cause Courts A(‘t 
with an Older le turning a plaint for presentation to 
the proper Court 

Undei this section the duty of the High Couit is to 
see whether the particular decree or oidei coniplaiiied 
of is according to law 

A Small Cause Couit fails to exeici&o a jurisdiction 
vested m it in returning a plaint for presentation to 
the proper Com t on the giound that the plaintifts 
success or failure in the suit depended ufion a question 
of proof or disproof of title to immoveable property, 
wheie the question of title does not leally arise 

Application for revision ot an cider 
of the Judge, Small Cause Court, Nagpur, 
dated the 23rd April 1925, in Civil Suit 
No. 268 of 1925. 

Mr. M, R. Bo6de, for the Applicants. 

' ORDER. — The plaintiff* applicant No. 1, 
the widow of Nago's case was that her 
husband bad let the house in suit to the 
non-applicant Bakaram. The non-appli- 
cant’s case was that Nago’s aunt Musamviat 
Mani was presumably the landlord. The 
lower Court, in view of this conflict, held 
tliat the question of relief in the suit 


depended on the proof or disproof of title 
to the immoveable property and according- 
ly returned the plaint to the plaintiff for 
submission to an ordinary Civil Couit. 

1 think this action on the part of the 
Small Cause Court was quite premature 
until the Judge thereof had definitely ad- 
judicated upon the question of who the 
non-applicant’s lessor was On that point 
there might have been at least two findings, 
if not more, viz , that Nago was the lessor 
or that Mnsammat Mani was the lessor. On 
either alternative an entirely different set 
of legal incidents would arise If Nago 
w'as lessor, a presumption might arise 
under s 116 of the Indian Evidence Act. 
If Mnsammat Mani was the lessor, it is 
possible although not inevitable, that it 
might be found necessary to send the case 
to the ordinary Civil Court Moreover, in 
this connection even if Mnsammat Mani was 
the actual owner but the lease had been 
taken actually from Nago and if possession 
had been given by him and rent paid to 
him, the question of whether the defendant 
was entitled to put forward the defence 
which she did in the present case, would 
still require consideration: c/., Meer Jangoo 
V. Chote Salitb (1) and Prabhat Chandra 
Chatter ]i v Btjoy Chand Mahatap (2). 

It is, however, urged on behalf of the 
non-applicant that even if the lower Court 
exercised a wrong discretion in returning 
the plaint as it did, this Court is not 
entitled to inteifere on the revisional side, 
The decision in Subalram Dutt v. Jaga* 
dananda Majumdar (3) has been quoted in 
support of this position. Personally, with 
all respect 1 am not prepared to follow this 
decision. I prefei the view taken in the 
later case of Umesh Chandra Paladhi v. 
Rakhal Chandra Chatter jee (4). The other 
view seems to me to put an unnecessarily 
arbitrary meaning on the word “ decided ” 
in 8 25 of the Provincial Small Cause 
Courts Act. Even, however, apart fiom 
this the order of the Small Cause Court, 
of which revision is now sought, decides 
the case finally so far as that Court is con- 
cerned 

I may point out further here that under 
s. 25 the duty of this Court is to see 

(1) 8 Ind Cas. 1124, G N. L R. 161 

(2) 75 lad Cas. 89, 50 C. 572, A I. R 1924 Cal. 
84.' 

(3) 1 Ind Cas 288, 13 C W N 403 

(l; 10 Ind. Cas. 8, 15 0. W. N. CG6, 14 0 L. J. 
118. 
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whether the particular decree or order 
complained of was according to law. Now, 
if the Judge of the lower Court was wrong 
in holding that the plaintiff’s success or 
failure in this suit depended upon a ques- 
tion of proof or disproof of title to immove- 
able property, it seems to me indubitably 
to follow that the Court failed to exercise 
a jurisdiction vested in it in returning the 
plaint as it did. From this point of view, 
therefore, the order cannot be said to be 
according to law. I am, therefore, of 
opinion that it is open to this Court to 
interfere in the circumstances of the pre- 
sent case. 

The order of the lower Court, dated 23rd 
April 1925, is accordingly reversed and the 
suit is remanded to that Court for dis- 
posal on the merits with advertence to the 
above. 

z. K. Case remanded. 


RANGOON HIGH COURT. 

Second Civil Appeal No. 437 of 1924. 
May 22, 1925. 

Present : — Mr. Justice Das. 

MG. PO KIN AND others— Appellants 
versus 

MG. PO OH AND ANOTHER— Respondents. 


V. lia. PO OH. 

purported to hand over a piece of 
the plaintiff as security for this loan, and 
the agreement between the parties was that 
if the defendants failed to re-pay the said 
sum within three yeais, the land would 
be conveyed to the plaintiff. The defend- 
ants failed to re-pay the money within three 
years, and the land remained in the posses- 
sion of the plaintiff. In 1920 the present 
appellant filed a suit, being Suit No. 81, to 
recover posseesion of the land. It may be 
stated here that there was no document 
evidencing the mortgage of the land to the 
present plaintiff. The respondents also 
filed a suit, being Suit No. 116 of 1920 for 
specific performance of the agreement by 
which the defendants had agreed to convey 
the land to the plaintiff on their failure to 
redeem within three years. Both suits were 
heard together and ultimately the High 
Court in Special Second Civil Appeal No. 26 
of 1922 decided that, as there was. no docu- 
ment of mortgage, the present appellant was 
entitled to get back possession of the land 
because he was admittedly the original 
owner of the land, and dismissed the present 
plaintiff’s suit. The respondents then filed 
the present suit for the recovery of this 
sum of Rs. 1,188. 

The appellant’s contention is that the 
suit is barred by limitation. His case is 


Limitation Act {IX of 1908), Sch. I, Art. liO—Suit 
for specific performance, dismissal of — Suit to recover 
loan — Limitation. • 

Dafendant handed over a piece of land to the plaint- 
iff aa aecunty for a loan, the agreement between the 
parties being that if the defendant failed to re-pay the 
loan within three years, the land would be conveyed 
to the plaintiff. Plaintifi continued in possession of 
the land and after the expiry of the three years filed 
a amt for specific performance of the agreement to 
convey, which was dismissed. He then brought a suit 
to recover the amount of the 'loan: 

Held, that the suit was governed by Art. 120 of 
Sch. I to the Limitation Act, and that the cause of 
action arose when the suit for specific performance 
was dismissed. 

Second appeal from a decree of the Dis- 
trict Court, Payapon, in Civil Appeal No. 46 
of 1924. 

Mr. Ankelsaria, for the Appellants. 

Mr. Ba Tin, for the Respondents. 

JUDGMENT.-The point for de- 
termination in this case is whether the suit 
is barred by limitation. 

This was a suit for the recovery of Rs. 1,1 88 
from the defendants. The facts relevant 
to the present case are as follows: There 
was a sum ofRs. 1,188 due to the plaintiff 
for moneys advanced to the defendants 


that as the cause of action for the recovery 
of the money arose in 1919, the three years 
had expired, and that the suit is, therefore, 
barred. His case is that Arts 62, 115 and 
97 of the Limitation Act apply and that 
under any of these articles the suit is 
barred. 

The respondent’s contention is that either 
Art. 97 or Art. 120 applies to the facts of 
the case. 

There can be no question that, if there 
is no specific Article of the Limitation Act 
applying to the facts of this case, the only 
Article that could apply would be Art. 120, 
and, if Art. 120 applies, it is admitted that 
the suit is within time. I am of opinion 
that Art. 120 applies to the facts of the case. 
Even if Art. 97 be held to apply I think the 
suit would still be within time because it is 
only after the decision of the High Court 
that the cause of action for the present suit 
can be said to arise. The judgment of the 
High Court was delivered on the 8th Janu- 
ary 1923. 

The appeal is, therefore, dismissed with 
costs. 


from time to time. In 1916 the defendants z. k. 


Appeal diimimd,. 
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RANGOON HIGH COURT. 

Criminal Miscellaneous Application 
No. 51 OF 1925, 

July 20, 1925. 

Present — Mr. Justice Rutledge, Chief 
Justice, and Mr. Justice Brown. 

T. P. R. McDONNELL-Petitioner 
versus 

EMPEROR— Opposite Party 

Penal Code (Act XLV of 1860 )y 88. U09y Excep 9, 
500 — Defamation— Statement made by Advocate^ whe- 
ther privileged - Absolute privilege y doctrine o/, whe~ 
tker applicable— MahcCy proof of — AdvocatCy position 
and duties of 

Section 499 of the Penal Code is meant to be 
universal and the English Law of absolute privilege 
does not apply in this country to statements of Ad- 
vocates in judicial proceedings [p 7,38, col 2 ] 

It IS, however, for the public good that a person 
charged with the responsibility of an Advocate should, 
80 far as may be, feel unfettered by any control other 
than that of the Presiding Judge, in the use of eveiv 
weapon placed at his disposal by the law for the 
defence of the liberty of his client [p 7J9, col 2 ] 

Exception 9 to s 499 of the Penal Code must, 
therefore, be interpreted accordingly, and it is the 
duty of a Court when a complaint is made against an 
Advocate or T egal Practitioner for defamation that it 
should presume that the remark was made on instruc- 
tions and in good faith , and unless circumstances 
clearly show that it was made wantonly, or from 
malicious or private motives, the complaint should not 
be entertained [ibid ] 

Even if the circumstances suggest recklessness or 
malice, further enquiry should be made and an 
opportunity, if possible, should be given to a Leg.d 
Practitioner to oflfer an explanation before summons is 
issued against him [ibid] 

Per BrowUy J —X delinite pronouncement of the 
Indian Legislature is not liable to be overridden by 
the provisions of the Common Law of England, [p 
740, col. 1] 

The law as to absolute privilege is not applicable 
to the Criminal Law of defamation in India The 
Indian Penal Code is a complete Code in itself It 
is to a large extent founded on the Common Law of 
England, but the ordinary criminal offences m this 
country are punishable, not because they would be 
offences under the English Common Law, but because 
they have been declared to be offences punishable 
under the Penal Code Section 499 delines the 
criminal offence of defamation The section is 
quite clearly wide enough in certain oiiciimstances to 
make statements made by Advocates m the exercise 
of their profession amounting to criminal defamation 
punishable under s 500, Thers are a number of 
exceptions set forth in s 4^9, and any statement fall- 
ing within those exceptions does not amount to 
criminal defamation. But any statement which does 
not fall within any of these exceptions, and which 
otherwise satislies the terms of the general definition 
in the section is quite clearly declared by a 499 read 
with 8. 500 to be punishable, [p. 739, col. 2, p. 740, col 
1 ] 

If an Advocate is to carry out lus duties to his client, 
he must frequently have to make imputations or 
statements, the correctness of which he has not had 
the time or opportunity to verify, and it is a very 
fair presumption in ordinary cases that a statement or 
imputation eo made by an Advocate in the course of 

47 
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judicial proceedings is made, not for the purposes of 
defamation, but m good faith, for the protection of 
the mteiests of Ins client In such a case, therefore, 
to establisli an offence of criminal defamation it is 
necessary not only to show that a defamatory statement 
has been made, but that it has been made maliciously, 
wantonly, or with some improper motive A Magistrate 
should refuse to take cognizance of a complaint in 
such a case unless theie is some allegation of malice, 
wantonnesa oi improper motive, [p 740, col 2 j 
Mr. N M, Cowasjee^ amicus curicct for 
Rangoon Bar Association. 

JUDGMENT. 

Rutledg:e, C. J.— -This is an applica- 
tion by Mr. McDonnell to quash the crimi- 
nal proceedings instituted on the complaint 
of Ponniah Pillav in the Court of the Dis- 
trict Magistrate of Insein, or, in the alterna- 
tive, to transfer the case for trial by the 
District Magistrate of Rangoon. 

The facts of the case leading up to the 
present application are as follows * — 

Mr. McDonnell, one of the leading Ad- 
vocates of this Court, who has practised 
with repute and distinction in Rangoon for 
over twenty years, was engaged in the 
defence of one V M. Abdul Rahman, who 
was being prosecuted last year before the 
Distiict Magistrate of fnsein. In the course 
of his address on the 8th of September 
1924, at the close of the prosecution case, 
he asked that hi.s client should be discharg- 
ed, and was asked by the Magistrate : 

“ Who is Ponniah Pillay ? Mr. McDonnell 
answered that his name was down on the 
0. I. D records, and that he was employed 
by Cassims (the complainant). On a protest 
from Mr Gaunt, Assistant Government Ad- 
vocate, Mr. McDonnell reiterated the state- 
ment that he was employed by Cassims to 
help in their litigation work, and that, as 
he had already said, he was on the C, I, D. 
records. 

Ponniah Pillay filed a complaint for de- 
famation, under s. 500 of the Indian Penal 
Code, before the District Magistrate, In- 
sein, through Mr. Patel, Advocate, on the 
12th of September 1924, alleging, inter aha, 
that Mr. McDonnell had defamed the com- 
plainant by making the above-mentioned 
imputation intending to harm or having 
reason to know that such imputation would 
harm the complainant's reputation. 

It may be noted that neither in his com- 
plaint, nor in his examination by tbo 
Magistrate did the complainant charge Mr. 
McDonnell with either malice or wanton 
recklessness. Mr. McDonnell has stated 
that his answer to the Magistrate was on 
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written instructions’which he had no reason 
to disbelieve. 

The Magistrate thought fit to issue sum- 
mons, which owing to Mr. McDonnell’s 
absence in Europe on leave, could not be 
served until last month. 

For reasons, which will hereafter be 
given, I am of opinion, that the Magistrate 
should not have issued summons, and 
the proceedings will accordingly be quash- 
ed. 

If the applicant had been satisfied to 
base his case upon the very extensive, but 
still qualified, privilege, which an Advocate 
enjoys under the Indian Penal Code, the 
question 'might be dealt with quite brieflv. 
But Mr. McDonnell, not so much on behalf 
of himself as on behalf of the profession 
to which he belongs, and Mr. N. M. Cowas- 
jee, whom we have heard as amicus curice 
on behalf of the Rangoon Bar Associa- 
tion, have asked us to concur in the decision 
of the Madras High Court and declare that 
any statement of an Advocate during the 
course of judicial proceedings is absolutely 
privileged. This was the position taken 
up by a Full Bench of that Court in the 
case of Sullivan v. Norton (1). The basis 
of that decision has been very fully stated 
in Potaraju Venkata Reddy v. Ern^peror (2), 
another Full Bench case of the same High 
Court. No doubt that was a case not of an 
Advocate, but of a witness. But the learn- 
ed Judges came to the conclusion that it 
was not the intention of the Legislature, in 
enacting the Indian Penal Code, to exclude 
the application of the English doctrine of 
“ absolute privilege” from the law of defa- 
mation in India. 

Speaking personally, I should be glad if 
I had been able to find myself in agreement 
with the Madras decision, as I think that 
the legal profession might very well be 
left to the control not merely of the Judge 
before whom they plead, but also to the 
very real supervision and powers which 
this Court enjoys through the provisions 
of the Legal Practitioners Act and the 
Letters Patent. But I am unable to find 
any valid basis for the doctrine that the 
Legislature, in enacting the Indian Penal 
Code, intended to leave untouched the pro- 
visions of the English Common Law on the 
question of defamation. 

(1) 10 M. 28; 33 Ind. Dec. (n. s.) 770 (F. 13.). 

(2) 14 Ind. Cas, 659; 36 M. 216; (1912) M. W. N. 476; 
13 dr, L. J, 275; 11 M. L, T. 416; 23 M, L, J, 39, 


It has been urged that, as s. 5 of the Indian 
Penal Code states: ^Nothing in this Act 
is intended to repeal vary, suspend, or affect 

any of the provisions of any special 

or local law’’; and that, as the English Law 
with regard to defamation was in existence 
at the time of the passing of the Code in 
1850, it comes under the head of special or 
local law^ I am unable to accept this argu- 
ment. As I understand it the types of 
law covered by this phrase are such 
as the Opium Act, or the Gambling Act, 
and not a vast system like the English 
Common Law. If the argument were well- 
founded, there w’ould not seem to be any 
occasion for inserting s. 77, which gives 
protection to a Judge and which, though 
wide, is not quite absolute. If he were ab- 
solutely privileged by reason of the appli- 
cation of the English Common Law, it would 
he idle and confusing to insert in the Code 
the provisions of s. 77. 

This argument has been dealt with and 
dismissed in the judgment of a Full Bench 
of the Calcutta High Court in Satis Chandra 
Chakrabarti v. Ram Dayal De (3). No 
doubt this was a case of a party or witness, 
but on this particular point it is equally 
applicable to the case of an Advocate. There 
are decisions of Single Judges in this Pro- 
vince, viz,, Mya Thi v. Henry Po Saw (4) and 
Meer Burks v. Maung Hla Pe (5) to the like 
effect, 

I am consequently of opinion that s. 499 
of the Indian Penal Code is meant to be 
universal in its application That being so, 
the English Law of absolute privilege does 
not apply in this country to statements of 
Advocates in judicial proceedings. Nor do 
I think it is necessary that it should, if the 
nosition of an Advocate is clearly grasped 
by the various tribunals of this country. 

In the words of Lord Brett, M. R., in 
Munster v Lamb (6): “A Counsel’s position 
is one of the utmost difficulty. He is not 
to speak of that which he knows; he is not 
called upon to consider whether the facts 
with which he is dealing are true or false. 
What he has to do, is to argue as best as he 
can, without degrading himself, in order to 
maintain the proposition which shall carry 

(3) 59 Ind Cas. 143; 48 0. 388; 32 0. L. J. 94; 24 0. 
W. N. 982; 22 Or. L. J. 31 (F. B.). 

(4) 3 L. B. R. 265. 

(5) 49 Ind. Cas. 109; 3 U. B. R. (1918) 101; 20 Or. L. 

J. 125. 

f6) (1883) 11 Q. B. D. 588; 52 L. J. Q. B. 726; 49 L 
T. 252, 32 W, R. 248; 47 J. P. 806. 
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«riih it either the protection or the reme- 
dy which he desires for his client. 
If amidst the difficulties of his posi- 
tion he were to be called upon during 
the heat of his argument to consider whether 
what he says is true or false, whether what 
he says is relevant or irrelevant, he would 
have his mind so embarrassed that he could 
not do the duty which he is called upon to 
perform.” 

A Bench of the High Court of Bombay, 
in the case of Emperor v Purshottamdas 
Ranchhoddas (7) observes; “Therefore when 
a Pleader is charged with defamation in res- 
pect of words spoken or written while per- 
forming his duty as a Pleader, the Court 
ought to presume good faith and not hold 
him criminally liable unless there is satis- 
factory evidence of actual malice and unless 
there is cogent proof that unfair advantage 
was taken of his position as Pleader for an 
indirect purpose.” 

I do not think I could get anything which 
more coriectly summarizes the position than 
the following passage from the judgment of 
Imam and Chapman, JJ., in the case of 
Nikunja Behari Sen v. Harendra Chandra 
Sinha (8). 

“In our opinion the Magistrate should 
have dismissed the complaint. It is not 
defamation to make an imputation on the 
character of another provided that the im- 
putation be made in good faith for the pro- 
tection of the interest of the peison making 
it or of any other person (Indian Penal Code, 
s. 499, Exception 9), A Pleader is entitled 
to the presumption that the questions 
he asks iu cross-examination are asked 
in good faith for the protection of the 
interest of his client The presumption, 
therefore, is that a question asked in cross- 
examination making an imputation affords 
no ground for a criminal prosecution. To 
rebut this presumption it is not sufficient 
merely to allege that the client knew the 
imputation to be untrue for the duty of the 
Pleader is to present his clients’ case. So 
far, at any rate, as the purposes of a pro- 
secution for defamation are concerned, it 
would be wholly unreasonable to say tliat 
it is the duty of a Pleader to enquire whe- 
ther his client’s case is true or false. To 
rebut the presumption of good faith in such 
a case there must be convincing evidence 
that the Pleader was actuated by an impro- 

(7) 9 Horn. L R. 1287; 6 Or. L J. 387. 

(8) 20 Ind. Gas. 1008; 41 0. 514; 14 Or. L. J. 528; 18 
0. W. N. 424. 


per motive personal to .himself and not by 
a desire to protect or further the interests 
of his client in the cause No such motive 
was suggested in the present case. 

“The view which we have taken is sup- 
ported by the case of Upendra Nath Bagehi 
V. Savi (9). 

It is for the public good that a person 
charged with the responsibility of an Advo- 
cate should, so far as may be, feel unfetter- 
ed by any control other than that of the 
Presiding J udge, in the use of every weapon 
placed at his disposal by the law for the 
defence of the liberty of his client. The 
^piovisioas of the Excepticn 9 to s. 499 of the 
"Indian Penal Code must be interpreted ac- 
cordingly.” 

The Teamed Judges were, in that ease, 
dealing with a question put in cross-ex- 
amination, but it applies equally to an an- 
swer as in the present case made by an Advo- 
cate to a question from the Court, or, indeed, 
to any lemarks made by an Advocate 
while addressing the Court. 

It is the duty, theiefore, of a Court w^hen a 
complaint is made against an Advocate or 
Legal Practitioner for defamation that it 
should presume that the remark was made 
on instructions and in good faith; and 
unless circumstances clearly show that it 
was made wantonly, or from malicious 
or piivate motives, the complaint should 
not be entertained. I go further and say 
that even if the circumstances suggest 
recklessness or malice, further enquiry 
should be made and an opportunity, it 
possible, should be given to a Legal Practi- 
tioner to offer an explanation before sum- 
mons is issued. 

If Oourls should entertain cases under a. 
500 of the Indian Penal Code, as in this case, 
without any such safeguard, I agree with 
the petitioner and Mr. Cowasjee that the 
position of an Advocate in this country 
would become intolerable. 

For the above reasons, I am of opinion 
that the proceedings must be quashed. 

Browny J*— I concur in the order pro- 
posed, and also in the finding that the law 
as to absolute privilege is not applicable to 
the Criminal Law of defamation in India. 
The Indian Penal Code is a complete Code 
in itself. It is to a large extent founded on 
the Common Law of England, but the ordi- 
nary criminal offences in this country are 
punishable, not because they would be 

(9) 1 Ind Gas 147; a6 0. 375; 13 0, W. N. 340. 9 0, 
L.J.259; 9Gr.L.J.165. 
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offences under the English Common Law, 
but because they have been declared to be 
offences punishable under the Indian Penal 
Code. Section 499 defines the criminal offence 
of defamation. The section is quite clear- 
ly wide enough in certain ciicumstances to 
make statements made by Advocates in 
the exercise of their profession amounting 
to criminal defamation punishable under 
s. 500. There are a number of excep- 
tions set forth in s. 499, and any state- 
ment falling within those exceptions does 
not amount to criminal defamation. But 
any statement which does not fall within 
any of these exceptions, and which other- 
wise satisfies the terms of the general defini-, 
lion in the section is quite clearly declared 
by s. 499 read with s. 500 to be punishable. 
Section 2 of the Code states that every person 
shall be liable to punishment under this 
Code. When the Legislature has thus in 
definite terms declared that a person shall 
be punishable, it seems to me to be idle to 
reply that it is highly desirable in the 
public interests that in certain circum- 
stances that person should not be punishable, 
as that person would not be punishable 
under the Odmmon Law of England. I 
know of no authority for the viey? that a 
definite pronotincement of the Indian Legis- 
lature in Cleat and unmistakable terms is 
liable to be overridden by the provisions of 
the Comtnon Law of England. 1 agree with 
the learned Chief Justice in his interpreta- 
tion of 8. 5 of the Code, and it has not been 
suggested that any other portion of the 
Code is an authority for the special privi- 
lege claimed. 

Their Lordships of the Privy Council 
held in the case of Baboo Gunesh Dutt Singh 
V. Mugneeram Ckowdhry (10) that so far as 
witnesses are concerned the law of absolute 
privilege did apply in any action for civil 
damages. But there is no enactment by 
the Indian Legislature as to the circum- 
stances in which a civil action for defama- 
tion would lie, and there is nothing to bar 
the application of the general principles of 
justice, equity and good conscience in such 
case. It is true that in the courseof their judg- 
ment their Lordships remark: “The ground 
of it is this: that it concerns the public and 
the administration of justice that witnesses 
iving their evidence on oath in a Court of 
ustice should not have before their eyes 
the fear of being harassed by suits foj 

(10) 11 B. L. B. 321; 17 W. B. 288; 2 Suth. 1*. 0. J. 
bih i Bw. P. 0. J. 170 (P. C.). 
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damages; but that the tmly penally^Tlfl^*^ 
they should incur if they give evidence 
falsely should be indictment for perjury." 
These words may suggest that witnesses 
would not be liable on a criminal prosecu- 
tion for defamation. But that was not the 
question before their Lordships for their 
decision, and I do not understand it to be 
suggested that their Lordships did really 
decide that point. 

In my opinion the provisions of the 
Indian Penal Code on the point are per- 
fectly clear, and the rule obtaining in 
England as to the absolute privilege of Ad- 
vocates, witnesses and parties in judicial 
proceedings is not applicable to a criminal 
prosecution for defamation in India. 

But I am in entire agreement with the 
learned Chief Justice as to the applicability 
of the provisions of the ninth Exception to 
s. 499 of the Code to the circumstances of 
the present case. It is quite obvious that 
if an Advocate is to carry out his duties to 
his client, he must frequently have to make 
imputations or statements, the correctness 
of which he has not had the time or oppor- 
tunity to verify, and it is a very fair pre- 
sumption in ordinary cases that a statement 
or imputation so made by an Advocate in 
the course of judicial proceedings is made, 
not for the purposes of defamation, but in 
good faith, for the protection of the in- 
terests of his client. In such a case, there- 
fore, to establish an offence of criminal 
defamation it is necessary not only to show 
that a defamatory statement has been made, 
but that it has been made maliciously, 
wantonly, or with some improper motive. 
It follows that a Magistrate should refuse 
to take cognizance of a complaint in such 
a case unless there is some allegation of 
malice, wantonness or improper motive. 
No such allegation has been made in the 
present case either in the written complaint 
or in the statement made by the complain- 
ant when examined by the Magistrate under 
the provisions of s. 200 of the Cr. P. 0. 

The Magistrate should, therefore, have 
dismissed the complaint under the provi- 
sions of s. 203. 

And it is obvious that if Advocates are 
to be liable to promiscuous prosecutions of 
this nature, even though the ultimate result 
of the prosecution may be an acquittal, 
their position will be an impossible one. 
The case is, therefore, one in which the 
interests of justice call for interference by 
this Court in revision. 
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1 agree that the proceedings in this case 
must be quashed. 

a. K. Proceedings quashed. 


ALLAHABAD HIGH COURT. 

Criminal Rbpbrbncb No. 524 of 1925 
November 30, 1925. 

Present: — Mr. Justice Sulaiman. 

NARAIN DAS and anothbr— 
Acousbd — Applicants 
versus 

EMPEROR — Ofpositr Party. 

Criminal Procedure Code (Act V of 1898), ss 190 
(c), 191, 537- Cognizance iaicen hy Magistrate on his 
own knowledge or suspicion —Procedure —Failure to 
inform accused of right to be tried by another Magis^ 
irate — I llegality 

Where a Magistrate takes cognizance of a case 
otherwise than on a complaint or the report of a 
Police Officer, he must be deemed to have taken cog- 
nisance of it upon his own knowledge or suspicion 
under cl (c) of s 190, Or P 0 , and in such a case it 
is his duty undei s 101 of the Code to inform the 
accused that he can, if he wishes, be tried by another 
Magistrate, [p 741, col 2 ] 

Section 191, Or P C , is imperative and a failure to 
comply with its provisions is an illegality which 
vitiates the trial and not a mere irregularity which is 
cured by s 537 of the Code [ibid ] 

Criminal Reference made by the Sessions 
.Judge, Cawnpore, dated the 8th of August 
1925. 

Mr. A. P. Dube, for the Applicants 

Dr. M. Walinllah, Assistant Government 
Advocate, for the Crown. 

JUDGMENT. — This is a Reference by 
the Sessions Judge of Cawnpore recom- 
mending that the convictions of the ac*.cuaed 
Narain Das and Chhote Singh and the 
sentences passed on them should be set 
aside aud they be either discharged or a re- 
trial ordered. 

The bullock in question belongs to a 
family of which Narain Das is a senior 
member. Chhote Singh accused is his 
•mukhtar-am. The animal was employed 
for driving a cart employed in connection 
with the proprietor's brick-kiln. The bul- 
lock was first found wounded in the month 
of February 1925 and the driver Ramdeo 
was prosecuted and convicted and a fine 
inflicted on him. It is not probable that 
the owner and the mukhtar am came to 
know all the circumstances of the prosecu- 
tion. In spite of this conviction a Constable 
again found thn bullock being worked in 
a cart on the 3rd of April last while 


severely wounded. This time the driver 
was one Mania Singh who was prosecuted 
and a fine imposed on him. In the course 
of the trial the learned Magistrate came to 
know the names of the proprietor aud his 
mukhtar-am and issued summonses to them. 
They have been convicted and sentenced by 
the same learned Magistrate. 

The learned Sessions J udge has pointed 
out three irregularities in the trial of this 
case For the purposes of this reference it 
is suflScient to consider only one of these. 
There was no formal complaint before the 
Magistrate nor was there anv report in 
writing made by any Police Officer against 
the present accused within the meaning of 
sub- els. (a) and (6) of a 190 (1). The tak- 
ing of cognizance of the offence must, 
therefore, have been under sub-cl. (c) of 
that sub-section. The learned Magistrate 
in his explanation has suggested that inas- 
much as Police Officers were examined as 
witnesses in the case against Mania Singh 
he received information from them and 
not from any person other than a Police 
Officer. But if the case did not fall under 
Bub-cls. (a) and (h) of s. 190 (1) then it 
must be deemed that the Magistrate took 
cognizance, of the offence upon his own 
knowledge or suspicion that such offence 
had been committed. In that case also the 
taking of cognizance of the offence would 
fall under sub-cl. (c). In this view s. 191 
became applicable and it was the duty of 
the Magistrate to inform the accused that 
he was entitled to have the case tried by 
another Oourt. This admittedly was not 
done. Section 191 is imperative and it says 
that the accused shall before any evidence 
is taken be informed, etc. It has been 
held in several cases by this Court that a 
failure to inform the accused under s. 191 
is not a mere irregularity which is cured 
by s. 537, but that it vitiates the trial. I 
may refer only to the cases of Emperor v. 
Chedi{l) and Chander Sen v. Emperor (2). 

It has been pressed upon me that no re- 
trial should be ordered, but in view of the 
fact that there was a previous prosecution 
of the driver Ramdeo which resulted in his 
conviction, I am of opinion that a re-trial 
should take place. The convictions of the 
two accused and their sentences are accord- 
ingly set aside and the case is sent back 

(1) 23 A. 212; A. W. N. (1905) 253, 2 A. L. J. 745; 2 
Cr T. .T 809 

(2) 73 lad. Oas. 576, 21 A. L. J. 89, A. I. R. 1923 
All. 383; 24 Or. L. J. 658, 



742 JBOOMAL V. 

for re-trial. The District Magistrate may 
either try the case himself or send the case 
for trial to competent Magistrate other 
than the learned Magistrate who tried it 
before. 

z. K. Convictions set aside. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

Criminal Rbvisiok Application* No. 211 
OP 1925, 

October 27, 1925. 

Present:— Mr. Kincaid, J. C., and 
Mr. Kennedj^ A. J. 0. 

JEOMAL AND ANOTHER — APPLICANTS 
versus 

EMPEROR— -Opposite Party. 

Criminal Procedure Code (Act V of 1898), ss 109, 
JIrt, 6 U— 'Security for good behaviour — Conviction — 
Order of forfeiture, whether can be made subsequently 
— Bond under ss 109 and 110, whether void 

A security bond given iii pursuance of an order 
binding over a person both under ss. 109 and 110, 
Or. P. 0., is not void [p. 743, col 1.] 

Where a person who has been put on security for 
good behaviour is convicted of an offence involving a 
forfeiture of the surety bond, it is not incumbent upon 
the Magistrate who convicts him to pass an order of 
forfeiture of the bond there and then Such an order 
may be passed at any subsequent time, [p 743, col 2 ] 

Application to revise an order of the 
District Magistrate, Sukkur, dated the 5th 
August 1925, confirming that of the City 
Magistrate, Sukkur, dated the 27th June 
1925. 

Mr. Motiram Idanmal^ for the Applicants. 

Mr. T. O, Elphinston, Public Prosecutor, 
for the Crown. 

JUDGMENT. 

Kincaid) J. C.— The facts of this case 
are shortly as follows:-— 

A certain Ramji son of Kishnomal was 
bound over by the Court of the City Magis- 
trate of Sukkur under ss. 109 and 110 of the 
Or. P. G. to be of good behaviour for a 
period of 12 months and two persons Jeomal 
who was Ramji s brother and one Jaromal 
Gurditsing stood sureties for him in the 
sum of Rs. 200 each The bond was exe- 
cuted by the principal and by the sureties 
on the i2th of November 1923. On the 9th 
of August 1921 that is before the period of 
12 months had expired Ramji was con- 
victed by the same learned City Magistrate 
under s. 380, Indian Penal Code and was 
ordered to undergo 12 months* rigorous 


BMPBROB. [92 

imprisonment. On the 20th of January 
1925 the learned Magistrate forfeited Ramji*a 
bond for Rs. 200 and on the 27th of June 
1925 he forfeited the bonds of the two 
sureties. Against this decision of the 
learned Magistrate the sureties appealed to 
the District Magistrate, Sukkur. On the 
5th of August 1925 the learned District 
Magistrate confirmed the order of the Oity 
Magistrate. The sureties have now moved 
this Court to revise the f)i8trict Magis- 
trate’s order on the 5th August 1925. 

The main point raised by the learned 
Pleader for the applicants is that the order 
of forfeiture should have been passed at the 
same time as the order of the 9th of August 
1924 by which the learned Oity Magistrate 
convicted Ramji under s. 380. The learned 
Pleader finds support in his argument in 
the Full Bench decision of the Punjab Chief 
Court, Emperor v. Mawaz (1). The learned 
Judges of the Punjab Chief Court observed 
as follows: 

*‘We think it is a legitimate inference 
that, if a Magistrate, who has knowledge 
of the fact that the person before him' has, 
by his conduct, forfeited his bond, does not 
make any order for forfeiture, he must be 
taken to have decided not to take action on 
the bond in respect of that particular breach 
of the peace, and that he cannot thereafter 
reconsider and add to his order by directing 
forfeiture of the recognizance,” 

With the utmost deference to the learned 
Judges who delivered the judgment we 
find ourselves unable to agree with it. We 
notice moreover that the learned Judges 
themselves made the following admission: 

“There is, it is true, nothing in s. 514 of 
the Code to debar a Magistrate, who has 
convicted a person of an offence which 
involves the forfeiture of the bond, from 
subsequently taking action against that 
erson by forfeiting the bond in question, 
ut, in our opinion, the spirit of the section 
is in favour of the view taken by Sir William 
Clark and by the Judges of the High Court 
of Calcutta in In re Ram Chundra Lalla (2) 
and In re Parbutti Churn Bose (3).” 

We are most respectfully of the opinion 
that if there is nothing in the section to 
debar a Magistrate from taking a particular 
line of action it does not lie within the pro- 
vince of a superior Court to reverse his 

(1) 18 Ind. Gas 403; 14 Or L. J. 67; 7 P. W. R 1913 
Or , 39 P L. R. 1913, 13 P. R 1913 Or. 

(2) 1 C. L. K 134. 

(3) 3 0, U 406; 2 J. G. 29. 
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lecisioQ, We are supported in our view by 
the considered judgment of Mr. Justice 
Knox and Mr, Justice Aikman of the Al- 
lahabad High Court in the case of Emperor 
V. Raja Ram (4). Their Lordships referred 
to the two Calcutta rulings. In /n re Ram 
Chunder Lalla (2) and In re Parbutti Churn 
Bose (3) but they went on to make the 
following remarks. 

“In both these cases it was laid down that 
when the Magistrate deciding a case of an 
offence attended with violence is cognizant 
of the fact that the person convicted is 
under a recognizance to keep the peace, and 
does not proceed at once to take steps to 
forfeit the recognizance, he cannot do so 
subsequently. With all deference to the 
learned Judges who decided these cases we 
find ourselves unable to follow them. We 
find nothing in the language either of the 
Cr. P. 0 of 1872 or in the wording of the 
present Code which lays down any such 
lim'tation". 

The wording of s. 514 is indeed of the 
widest character. “Whenever it is proved 
to the satisfaction of the Court, etc.” 

The next point raised by the learned Plea- 
der was that under the ruling. In re Ranga- 
samt Pillai (5) a person cannot be bound over 
both under ss. 109 and 110. That, no doubt, 
was the view of the learned Judges of the 
Madras High Court, nevertheless they did not 
hold that a bond under both ss. 109 and 110 
was void. They merely set aside the order 
binding the persons concerned under s. 109 
and they confirmed the order under s. 110. 
The matter, therefore, seems to us purely a 
techincal one and in 'any case we are not 
dealing with the order but merely with the 
surety bond and its execution. 

Lastly the learned Pleader has urged that 
we should reduce the amount which the 
learned Magistrate has sought to recover 
from the sureties. We, however, do not 
think that we should interfere with the 
learned Magistrate's discretion. This is 
not a case where the sureties have bound 
themselves to pay the principal’s bond in 
case he makes default. The sureties here 
have bound themselves that the principal 
shall bo of good behaviour for a period of 
12 months. If during those 12 months the 
principal misbehaves himself and is con- 
victed like Bamji was on the 6th of August 
1924 we cannot see why his sureties should 

(4) 36 A. 202; A. W, N. (1903) 237; 1 Or. L. J. 
S64, 

(3) .30 lud. Oas. 455; 38 M. 555; 16 Or. L, J. 631. 


not forfeit the Rs. 200 each as they agreed 
to do when he was bound over on the 12th 
of November 1923. 

We, therefore, reject this application and 
confirm the order of the learned City Magis- 
trate. 

Kennedy 9 A. J. €♦— I agree* I am 
fortified, in my opinion, as to the time when 
the bond can be enforced by the considerar 
tion of cl. (7) of 8. 514. If the bond is broken 
by the commission of a criminal offence by 
a person so bound cl. (7) provides that com- 
mission of that offence may be proved by a 
production of a certified copy of the juag- 
ment of the Court convicting him. If ae 
laid down by the Punjab Chief Court it 
was the duty of the Court so convicting 
him to enforce the bond and if no othei 
Court could do so cl. (7) would be meaning- 
less. 

As regards the question of limitation th€ 
man bound and his sureties contract thal 
he will not commit an offence within the 
fixed time. If he does so commit an offence 
or cease to be of good behaviour then there 
is nothing in the Code to prevent the penal 
ty being executable at any time. It woulc 
be preposterous to suppose that the princi 
pal and his sureties should go free because 
the principal commits some grave offence 
with such skill that he is not detected til 
after the period of the bond had elapsec 
yet that is the conclusion which necessarily 
follows if we accept the ingenious argumeni 
of the applicant’s Pleader. It may be tha 
hardship might possibly be caused by the 
exaction of stale claims against the subjeci 
but if that becomes the general practice nc 
doubt the Legislature will interfere. 

In the meanwhile I would dismiss thi* 
application. 

z K. Application dismissed* 


ALLAHABAD HIGH COURT. 

Criminal Ewskencb No. 621 of 1925, 
November 17, 1925. 

Present: — Mr. Justice Daniels. 
EMPEROR — ^Applicant 
versus 

DAULAT SINGH and another— 
Opposite Parties. 

Criminal Proctdure Code (Act V of 1898), s$, iSi 
i38— Sessions Judge, oi^der of ^District Magistral 
power of, to make reference to High Court, 
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Section 435, Or. P. 0., does not authorise a District 
Magistrate to make a reference to the High ■ Court 
questioning the propriety of an order passed by a 
Sessions Judge. His proper course when he considers 
that action is necessary in such a case is to move 
the Government to file an application in revision. 

Criminal Reference made by the District 
Magistrate, Bareilly, dated the 10th October 
1925. 

Mr. Saila Nath Mukerji, for the Opposite 
Parties. 

JUDGMENT.— This is a Reference by 
the District Magistrate of Bareilly submit- 
ted through the Sessions Judge asking this 
Court to modify in revision an order passed 
by the Additional Sessions Judge in a case 
under e. 1 10 of the Or. P. C. Section 435 
does not authorise the District Magistrate 
to make any such reference. He can refer 
the proceedings of any inferior Court but 
he is not entitled to question the propriety 
of an order passed by a Court of Session. 
His proper course when he considers that 
action is necessary is to move the Govern- 
ment to file an application in revision. This 
has been pointed out many times by this 
Court and by other High Courts, e. g., Em- 
peror V. Jamna Bai (1), Emperor v. Ganga 
(2) and Emperor v. J ohn Francis Loho (3). 
The reference is also made very late. The 
order complained of was passed on 22nd 
October 1924. The referencj of the Dis- 
trict Magistrate was not made till the 10th 
October 1925. The period for which the 
accused were originally bound over had 
already expired when the reference was 
made. The delay is not explained and 
would in itself be a sufficient ground for re- 
fusing to interfere, 

Lst the record be returned. 

z. K. Record returned. 

(1) 28 A 91. 2 A L J 689, A. W. N. (1905) 198; 2 
Cr, L. J. 515. 

(2) 23 Ind. Cae 1007; 36 A. 378, 12 A. L. J. 519, 
15 Or. L. J. 407. 

(3' 36 Ind. Gas 577, 41 B, 47, 18 Bom. L. R. 796; 
17 Or.L.J. 529. 


OUDH CHIEF COURT. 

Criminal Revision No. 192 of 1925, 
December 17, 1925. 

Present: — Mr. Justice Stuart, Chief Judge 
E H, PARAKH— Applicant 
versus 

EMPEROR— Opposite Party. 

Contract Act (IX of 187 1), e. 171— Factor, meaning 
of— Factor's lien. 


The word "factor" in India as in England means aa 
agent entrusted with the possession of goods for tha 
purpose of selling them |for his principal, [p. 329, 
col 1 ] 

A factor is entitled under s. 171 of the Contract 
Act to retain as security for a general balance of 
account, any goods bailed to him. Ij). 745, cols. 1 & 2.] 

Criminal Revision against an order of 
the District Magistrate, Partabgarh, dated 
the 12th November 1925, issuing notice to 
the applicant to show cause against his 
prosecution under ss. 183 and 186, Indian 
Penal Code. 

Messrs. J. Jackson and Rant Prasad 
Varma, for the Applicant. 

JUDGMENT. —This is an application 
by E. H. Parakh, proprietor of the firm Edul- 
jee and Co., Motor Engineers and Coach- 
builders to set aside an order issued by 
the District Magistrate of Partabgarh 
directing him to show cause why he should 
not be prosecuted under the provisions of 
ss. 183 and 186 of the Indian Penal Code 
for offering resistance to the taking of pro- 
perty by the lawful authority of a public 
servant, and voluntarily obstructing a pub- 
lic servant in the dischage of his public 
functions. The facts are these: In the year 
1922 Raja Amarpal Singh a taluqdar of the 
Partabgarh District entrusted the appli- 
cant’s firm with a motor car of American 
make called a “Moon." Oar apparently 
under verbal instructions for sale. Th® 
exact terms which governed the transac- 
tion will be found in a letter of the 18th 
April 1923 from the Raja to the firm which 
is as follows: — 

“Dear Sirs, 

As to the Moon Car I have placed with 
you for sale, please sell it at a figure be- 
tween Rs. 8,000 and Rs. 9,000 and credit 
proceeds that you realise towards pay- 
ment of Chevrolet Car account which has 
not yet been paid.” I am informed by the 
learned Counsel for the applicant that the 
firm was unable to sell the car as at that 
time it was very difficult to sell a second 
hand car and as the Raja had placed a high 
reserve upon it. The car is said to have 
been worth about Rs. 12,000 when new 
and in these circumstances it would, of 
course, be difficult to sell it at a reserve of 
2/3rds of its original cost. The car remain- 
ed with the applicant's firm unsold till 
September of this year when the Court of 
Wards took over the management of the 
Raja’s estate. On the 23rd September 
1925 the Manager of the Court of Wiurdf 
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wrote to the applicant's firm stating that 
the Raja’s affairs were now under their 
management, and asking whether the car 
in question bad been repaired, and when it 
would be expected back. The Manager of 
the Court of Wards was clearly under a 
misapprehension in respect of the sugges- 
tion as to repairs, for the car had not been 
sent to the applicant's firm for repair but 
for the purpose of being sold. On the 30th 
September 1925 the applicant wrote to the 
Special Manager stating that the car had 
been placed with his firm for sale and en- 
closing a copy of the Raja’s letter of the 
18th April 1923, By this date the account 
in connection with the car amounted, 
according to the applicant, to Rs 1,008 13-0. 
On the 23th October 1925 the Special Mana- 
ger replied to the applicant directing him 
to submit his claim in accordance with the 
provisions of s. 17 of the Court of Wards 
Act. This section lays down that creditors 
of a ward must notify their claims in 
writing within six months of the date of 
notice of assumption of management The 
applicant replied on the 26tli October to 
the Special Manager that he considered 
that he had already notified his claim and 
he further said that he would not deliver 
the car until the account was paid. His 
refusal to deliver the car until the account 
was paid was clearly based upon a factor’s 
lien under the provisions of s. 171 of ihe 
Indian Contract Act CIX of 1872). The word 
“factor” in India as in England means an 
agent entrusted with the possession of goods 
for the purpose of selling them for his 
principal. Before this letter of the 26th 
October 1925 had been received the Deputy 
Commissioner had sent a letter to the 
applicant dated 27 tb October which was 
in continuation of the letter of the 23rd 
October in which he said that the estate 
being in charge of the Court of Wards it 
was necessary to consider his claim in a 
judicial manner as laid down in the Court 
of Wards Act, and also stating that it was 
not open to the applicant to detain the 
car which he said he understood was being 
used by the applicant’s firm for its own 
purposes. The letter concludes with the 
remark that if the car were not delivered 
immediately civil and criminal proceedings 
would be started against the applicant. As 
this letter from the Deputy Commissioner 
ignores the provisions of the Indian Contract 
Act upon the subject it is well to note 
what these provisions are, In s, 171 it is 


stated that factors may, in the absence of 
a contract to the contrary, retain as security 
for a general balance of account, any 
goods bailed to them. It was open to the 
Deputy Commissioner of Partabgarh, as it 
will be open to him still, to question the 
applicant’s claim to retain the car as a 
factor until the balance of his account 
has been paid But this letter does not 
question his claim, it ignores it. The ap- 
plicant replied to this letter of the 27th 
upon the 29th and here he recorded his 
inability to deliver the car until his 
account was settled He modified bis 
position in the later part of his letter by 
stating that he did not want an immedi- 
ate settlement but only a recognition 
that his charges were not excessive. He 
denied absolutely that he had used the car 
for his own purposes, and asked to be 
furnished with the name of the Deputy 
Commissioner’s informant so that he might 
be able to deal with him. The next letter 
that I find is one fiom the Deputy Com- 
missioner which although dated the 6th 
October was clearly sent on the 6th Novem- 
ber, It apparefttly is a reply not to the 
letter of the 29th October but to the letter 
of the 26th October. It states that it is 
a reply to the letter of the 28th Octo- 
ber. I cannot find that there was any 
letter of the 28th October. In this letter 
the Deputy Commissioner lays down 
his views as to what is the necessary 
amount of proof before the Court of Wards 
can, in his opinion, settle the debts of their 
wards, and indicated his intention of ques- 
tioning the applicant’s bill upon every 
item. Apparently after this letter was 
sent the applicant’s letter of the 29th 
October was put up before the Court of 
Wards olfice for consideration. I find upon 
the file a Head Clerk’s report of the 12th 
November 1925 suggesting that action 
should be taken against the applicant under 
s. 174 of the Indian Penal Code. This is a 
section under which a person can be pro- 
secuted for non-attendance in obedience to 
an order from a public servant, and its 
applicability is not easily seen because at 
that period the applicant had never been 
ordered to attend anywhere. The Head 
Clerk’s note was placed before the Special 
Manager who noted thereon “this is a very 
serious matter and means wilful disobedi- 
ence to Court’s order.” The reference to 
the Court is presumably the Court of 
Wards, The Deputy Commissioner on the 
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same date directed as District Magistrate 
a notice to issue to the applicant to show 
cause why he should not be prosecuted. 
The notice was issued and the 2nd Decern 
ber I9i5 was fixed for proceedings. The 
applicant who is the Manager of a large 
business in Lucknow sent a Counsel to show 
cause why he should not be prosecuted. 
The Railway journey from Lucknow to 
Partabgarh takes about hours The 
Deputy Commissioner as District Magis- 
trate refused to listen to the Counsel passing 
the following order: “Application is reject- 
ed. The man must put in an appearance 
personally. 1 also notice that he has not 
yet complied with the orders issued to 
him to deliver the car. He is represented 
by Counsel, who has been directed to in- 
struct his client to arrange for the delivery 
of the car at Partabgarh at once. I am 
refraining from issuing a warrant for his 
person as it is possible that he may have 
been under some delusion about his liabi- 
lity. His Counsel has been instructed to 
inform his client for personal appearance 
on the 8th at Baispur.’’ Baispur, I am 
given to understand, is diftant 20 miles by 
road from Partabgarh. At this period the 
applicant filed an application before 
this Court which directed stay of pro- 
ceedings. 

I do not express an opinion as to the 
amount which is due to the applicant in 
respect of the Moon Car, but there can be 
no doubt as to the fact that his plea that 
under a factor’s lien he is entitled to retain 
the car until the general balance of his 
account is settled is a plea which cannot 
be ignored. In respect of the criminal 
charges which the Deputy Commissioner 
proposes to make against him it is sufficient 
to say that the applicant cannot possibly 
be considered to have offered any resistance 
to the taking of any nroperty by the law- 
ful authority of any public servant nor 
can he be considered to have voluntarily 
obstructed a public servant in the discharge 
of his public functions. I fin*, 
hard to understand how the j. 
Magistrate was able to convince hiii 
that anything done by the applicant could 
possibly have rendered him liable to 
prosecution under the Criminal Law. I, 
therefore, quash the whole proceedings 
and direct the record to be returned. 

N. H, Proceedings quashed. 


LAHORE HIGH COURt. 

Criminal Appeal No. 862 of 1925. 

N ovember 2 1 , 1925. 

Present: — Mr. Justice Zafar Ali. 

CHIRAGH DIN— Accused— Appellant 
versus 

EMPEROR— Respondent. 

Penal Code (Act XLV of 1860), s. 19S — Criminal 
Procedure Code (Act V of 1808), S3 195, i76 — Perjury 
- Statement literally true— Complaint, whether should 
be made 

A Court is not justified in making a complaint of 
perjury against a person zn respect of a statement 
which IS literally and strictly speaking true. 

Criminal appeal from an order of the Dis- 
trict Judge, Sialkot, dated the 7th August 
1925. 

Dr. Nand Lai, for the Appellant. 

Mr. D R. Sawhney, Public Prosecutor, 
for the Respondent. 

JUDGMENT.— This is an appeal from 
an order of the District Judge of Sialkot 
accepting an application under s. 476- A, Or. 
P. C., for making a complaint against the 
appellant under s 193, Indian Penal Code. 

The facts are briefly as below: — 

Two cross-cases between the same parties, 
one for a specified sum and the other for 
rendition of accounts, were . pending in two 
different Courts; — Chaudhuri Chiragh Din 
appellant being the plaintiff in the former 
and defendant in ihe latter. In the case in 
which he was the defendant the plaintiffs 
offered to abide by his statement if made 
on the oath proposed by them. He agreed 
to make the statement on that oath and a 
Commissioner was appointed to record his 
statement after administering the oath. 
But he omitted to appear before the Com- 
missioner and subsequently when question- 
ed in the other Oouit whether he had 
agreed to make a statement on oath he 
stated that he had agreed to do so in that 
case only but not with regard to the one 
instituted by him. This was literally and 
strictly speaking true, but as the two cases 
were interdependent the decision in the one 
wniiM have governed the other also. Such 
g the facts, the Court below was not 
jastifled in ordering prosecution of Chiragh 
Din for perjury, I, therefore, accept the 
appeal and direct the withdrawal of the 
complaint. 

z. K. Appeal accepted. 
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QUADRAS HIGH COURT. 

Criminal Rbvision Oases Nos. 779 op 1924 
AND 55 OP 1923. 

(Criminal Revision Petitions Nos. 651 
OF 1924 AND 52 of 1925.) 

August 6, 1925. 

Present: — Mr. Justice Jackson. 

RUKMANI AMMAL— Petitioner 
versus 

MUTHU8WAMI REDDI— Respondent. 

Penal Code (Act XLV of 1860), s. !f05 — Criminal 
breach of tiust — Nominal sale of engine by person 
entrusted, whether amounts io offence. 

Accused who was entrusted with an engine exe- 
cuted a nominal sale-deed therefor to a third person 
but the engine was not removed from its place 
and was still available to the true owner who suffered 
no loss by the sale. 

Held, that on these facts a conviction of the accused 
for criminal breach of trust was not sustainable [p 
748, col. 1.] 

Petitions, under ss. 435 and 439 of the Or. 
P. 0., 1898, praying theHigh Court to revise 
the judgment of the Court of the Suh- 
Di visional Magistrate, Cuddalore, in Crimi- 
nal Appeal No. 66 of 1924, preferred against 
that of the Court of the Stationary Second 
Class Magistrate, Cuddalore, Taluk, in 0. G. 
No. 1U8 of 1924. 

Mr. V, L. Ethiraj^ for the Petitioner. 

The Public Prosecutor, for the Crown. 

ORDER. — The petitioner has been fined 
Rs. 50 (Sub -Magistrate and Sub-Divisional 
Magistrate of Cuddalore, in C. C. No. 108 
and C. A. No, 66 of 1924; for criminally mis- 
appropriating an agricultural engine valued 
at Ks. 2,000. Admittedly he borrowed this 
engine under hlx. A from his relation 
Muthuswami Reddi, P. W. No. 1, who says 
that he was looking after it for the real 
owner Muthuswami Reddi, P. W. No, 4. The 
petitioner says that he also had a lease of 
the engine from Muthuswami Reddi Ex. II, 
which the lower Appellate Court seems 
prepared to concede, para. 4. The alleged 
breach of trust was the sale of this engine 
by petitipner to his aunt, the wife of Muthu- 
Bwami Reddi's brother, D. W. No. 1, This 
witness says that the engine is family pro- 
perty. He is disbelieved but unless the 
lower Courts accepted some theory of a 
family quarrel, it is difficult to understand 
why they inflicted such paltry sentences 
The Sub -Magistrate fined the petitioner 
Rs. 100 which the Sub-Divisional Magistrate 
reduced to Rs. 50. If a man criminally 
misappropriates property of another worth 
Rs. 2,000 it is not an extenuating circum- 
©tapee to plead that he and his victim are 
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closely related ; the extenuating circum- 
stance would be that there has been no real 
misapplication. 

This is the point taken in this petition. 
Petitioner was given domination over the 
property by Muthurama Reddi and it is 
urged he has not converted it to his own 
use, or disposed of it l)y selling it to his 
aunt, a mere paper transaction nor has he 
caused any wrongful loss to its owner 
Muthuveera Reddi for whom the engine is 
still available. No one complains that the 
aunt has suffered wrongful loss. 

The question for determination may he 
pinned to illustration (6) of s 405, Indian 
Penal Code. If A sells the furniture by a 
deed of sale to B but does not remove it, 
and if B makes no complaint, can Zcomplain 
that there has been criminal breach of 
trust. 

How far wrongful loss or gain has re- 
sulted to A 01 B from the sale to B is not 
in question. Therefore it would not be a 
dishonest sale, unless it could be proved 
that A intended B to remove thefurnitureand 
80 cause loss to Z. In the case of furniture 
it would not be difficult peihaps to prove 
such dishonesty ; but it is more difficult in 
regard to an engine which no one moved or 
apparently intended to move from the place 
where Muthurama Reddi allowed the peti- 
tioner to put it. 

Suppose that instead of an engine it had 
been land over which the petitioner had 
been given dominion and in respect of 
which he executed a sale-deed to a third 
person, would that be criminal breach of 
trust as defined by s. 405? Section 403 refers 
in terms to moveable property, and it has 
been ruled that s. 404 must be read with it 
as also limited to moveable property, Reg. v. 
Girdhar Dharamdas (1). In Jxigdown Sinha 
V. Qiieeri’ Empress (2) it has been held that 
property referred to in s 405 must as in s. 
403 be moveable property and that, as it 
has been ruled in Reg. v. Girdhar Dharama- 
das (1) criminal breach of trust cannot be 
committed in respect of immoveable pro- 
perty As matter of fact the Bombay ruling as 
I have shown above, makes no reference to 
criminal breach of trust, and the Calcutta 
ruling must, I think, be based on the general 
assumption that if a man cannot move a 
thing away, he cannot dishonestly convert 
it to his own use. In the majority of cases 
that assumption may be correct but the 

1) 6 B H. 0. R. Or. 33. 

%) 23 0, 372; 12 Ii^d. Dec. (m, s.) 248. 
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wording of s. 405 is very comprehensive and 
I think it dangerous to lay down any abso- 
lute rule. For the purpose of this case, it 
is sufficient to find that although the lower 
Courts have not said so in so many words 
the sentences inflicted show that they 
regarded the case as essentially civil in 
character, and, moreover, there is no clear 
proof of intention to cause wrongful loss 
either to Muthurama or to Muthuveera 
Reddi. In fact the lower Appellate Court 
has given no finding of dishonesty ; it 
merely records that the petitioner disposed 
of the engine in violation of the trust" 
obviously something more than breach of 
trust is necessary to bring the case with- 
in the purview of a Criminal Court. For 
the above reason, I set aside the convic- 
tion and order the fine to be refunded. 
No order under s. 577, Cr. P. C., is necessary 
in these circumstances and the propriety of 
that passed by the Sub -Divisional Magistrate 
(which I now cancel) need not be questioned. 
I would only observe that before passing it 
he would have been well-advised to give 
notice to the parties concerned. 

V. N. v. 

z. K. Conviction set aside. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT* 

Criminal Revision AppLioATiON No. 251 
OP 1925. 

November 26, 1925. 

Present .—Mr. Kincaid, J. C.,>and 
Mr. Lobo, A. J. 0. 

8ID1K— Accused— Applicant 
versus 

EMPEROR (AHMAD ALT and othbks) 

— Opposite Party. 

Criminal Procedure Code {Act V of 1898), s. 350— 
Transfer of case— De novo trial, what is— Proce- 
dure 

Where a case in which a charge has been framed 
is transferred to the Court of another Magistrate and 
under the proviso to s. 350 (1) of the Cr. P. 0. the 
accused claims a de novo trial the Magistrate must 
re-commence the trial and not merely allow farther 
cross-examination of the complainant and other pro- 
aecution witnesses and generally proceed with the 
case from the stage where the charge was framed. 

Tanauturi Sriramulu v. Nalam Krishna Row, 25 
lud, Cas. 1001; 38 M. 585, (1914) M. W. N 646; 16 M. 
L. T. 303; 27 M. L. J. 589; 15 Or. L. J. 673, distin- 
euished. 

Hnin Yin v. Than Pe, 44 Ind. Cas. 337; 9 L. 13. R. 92; 
19 Cr. L». J. 321; 11 Bur. L. T 58, relied upon. 

Sobh Nath Singh v. Emperor, 12 C, W, N, 138; 6 
Or* h, J. 431, referred to, 


Application, under a. 439, Or. P. 0., direct- 
ing the Resident Magistrate, Kotri, to pro- 
ceed with the case pending before him 
under s. 363, Penal Code, from the stage of 
charge. 

Mr. T. F. Thadhani, for the Applicant. 

Mr. T. G. Elphinston, Public Prosecutor, 
for the Crown. * 

JUDGMENT*— In this revisional ap- 
plication the facts are that the applicant 
filed a complaint before the Sub-Divisional 
Magistrate of Kotri on which the Sub- 
Divisional Magistrate on Ist September 1924 
issued process under s. 363, Indian Penal 
Code. Apparently after heariug the evi- 
dence for the prosecution, the Sub-Divi- 
sional Magistrate framed a charge against 
the accused in the case on the Ist of June 
1925. On 16th June 1925 he transferred 
the case to the Resident Magistrate, Kotri, 
he being himself under orders of transfer. 
Before the Resident Magistrate, the accused 
in the case exercising the option given to 
them by the proviso to s. 350, Cr.P. C., claim- 
ed what is usually known as a de novo trial. 
The learned Resident Magistrate has acceded 
to their request and proposes to hold a de 
novo trial. Against this order, the appli- 
cant who is the complainant in the case, 
applies, in revision to this Court and the 
point made by his Counsel before us is that 
the learned Resident Magistrate has no 
right to re-examine and re-cioss-examine 
the prosecution witnesses in the case ; that 
under s. 350 all he can legally do is to 
allow further cross-examination of the com- 
plainant and the other prosecution witness- 
es, and generallly to proceed with the case 
from the stage where the charge was framed. 

Section 350 of the Cr. P. C. appears to 
us to be perfectly clear as to what the duties 
of a Magistrate are to whom a case has 
been transferred by another Magistrate 
who has heard it in part. Under cl. (1) 
of that section the Magistrate has a discre- 
tion to re-sumtnon the witnesses and rc-con»- 
mence the inquiry or' trial. If, however, 
he does not do so motu, he is bound to 
do so if asked by the accused under proviso 
(tt) to s. 350 which states ‘Tn any trial the 
accused may, when the Second Magistrate 
commences his proceedings, demand that 
the witnesses or any of them be re sum- 
moned and re-heard." Whether, therefore, 
the Second Magistrate acts under sub s. 
(1) of 8. 350 and exercises his discretion 
in allowing a de novo trial or whether the 
accused demands a de novo trial under the 



DtWAN OHAir V. BMFEBOB. 


iS'j**-'''"’" 

prOYieo it is clear that the Second Magis- 
trate has to re-summon the witnesses and 
re-hear them. It is argued that the word 
"re^hear" is to be interpreted as equivalent 
to “hear further.” We do not find any- 
thing in 8. 350 to support such a conten- 
tion. 

Counsel for the applicant argued that 
the niling reported as Tanguturi Sriramuhi 
V. Nalam Krishna Row (1) supported his 
interpretation of the section. A perusal, 
however, of the ruling makes it clear that 
this is not so. All that is then decided is that 
the Second Magistrate cannot ignore the 
charge framed b^y his predecessor and that 
whatever order he passes after re-summon- 
ing and re hearing the prosecution witnesses 
is an order of acquittal and not one of dis- 
charge. 

On the other hand the case reported as 
Hnin Zin v. Than Pe (2) a decision of the 
Lower Burma Chief Court which followed 
the ruling of the Calcutta High Court in 
Sobh Nath Singh v. Emperor (3) is directly 
against the contention of Counsel for the 
applicant. In that case, a Magistrate after 
hearing the evidence of the prosecution 
had framed a charge. The case was then 
transferred to another Magistrate who re- 
summoned the witnesses for the prosecu- 
tion, read over to them their previous de- 
positions and allowed them to be further 
cross-examined. It was held that this was 
clearly no compliance with the law ; that 
the right given to the accused by s. 350 
was in order that he might have the very 
great benefit of the Magistrate having the 
witnesses examind and cross-examined in 
his presence so that he might see and 
note their demeanour and manner of giving 
evidence, and that when the accused claims 
a de novo trial the Magistrate must re-com- 
mence the trial. 

We are of opinion that there is no sub- 
stance in this revisional application which 
we, therefore, reject. 

z. K. Application dismissed. 

(1) 25 Ind. Cas. 1001; 38 M 585, a919) M. W N 
646; 16 M. L. T. 303; 27 M L. J. 589; 15 Cr L J. 
673. 

(2) 44 Ind Oaa. 337, 9 L. B R. 92; 19 Cr. L. J. 321, 
11 Bur. L. T. 58. 

(3) 12 0. W. N. 138; 6 Or. L. J. 431. 
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LAHORE HIGH COURT. 

Ckiminal Revision Petition No. 1535 
OF 1924. 

January 7, 1925. 

Present:— M t Justico Abdul Raoof. 
DIWAN CHAND and anothesr-Aooosbd— 

PETITIUNKRS 

versus 

EMPEROR— Respondent. 

Legal Practitwnei s Act (XVIII of 8 So, 

action under - Necessity caution -Defence eit- 

dence 

Section 36 of the Legal Practitioners Act being 
drastic and somewhat exceptional, a great deal o£ 
care and caution is necessary before taking action 
under it and the person affected must be given full 
opportunity of producing defence e\ idence 

Petition for revision of an order of the 
District Magistrate, Gujrat, dated the loth 

October 1924. . , 

Mr. Anant Ram^ for the Petitioners. 

The Government Advocate, for the Re- 
spondent. 

JUDGMENT*— On the complaint of 
the Bar Association, Gujrat, the petitioner 
were called upon to show cause why their 
names should not be included in the list 
of touts. The petitioners filed written 
statements and in t*upport of their defence 
they applied to the Court to summon a 
large number of witnesses out of whorn 
only some were examined by the Court and 
the rest were not Twenty-six witnesses were 
put down in the list of Abdul Hak petitioner 
out of whom only two were summoned and 
examined. Outofeighteenwitnessesof Diwan 
Ohand petitioner four only were summoned 
and examined. Seventeen witnesses were 
common to both the petitioners out of whom 
only seven were summoned and examined. As 
to the rest the Court probably acting under 
8. 257 of the Or. P. 0. held that as the 
petitioners intended to cause delay and 
vexation the summoning of all the witnesses 
was not necessary. After considering the 
case on the materials before it the Court 
declared the petitioners to be touts. 

The provisions of s. 36 of the Legal 
Practitioners Act are somewhat exceptional 
and of a drastic nature, and a great deal 
of care and caution is necessary ^9’ 

tioii is taken against anybody, ihe peti- 
titionera complain that full opportunity 
was not given to them to meet the (^e for 
the prosecution. In my opinion there is 
force in this contention. I, therefore, a(> 
cept this petition for revismn send 

this case back to the learned District Magis- 
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trate with the direction that it may he 
placed upon its original number, that the 
petitioners be given full opportunity to 
produce evidence and that the case should 
be decided after the consideration of their 
full defence. 

K. h. Petition accepted. 

N, H. 


MADRAS HIGH COURT. 

Criminal Revision Oases Nos. 411 and 412 
OF 1925. 

(Criminal Revisio.n Petitions Nos. 345 
AND 346 of 1925.) 

August 7, 1925. 

Present: — Mr. Justice Devadossand 
Mr. Justice Waller. 

In Cr. Rev. Case No. 411 op 1925. 

R. V. KALIAPPA GOUNDAN and others 
— Accdsed — Petitioners. 

In Cr. Rev. Case No. 412 of 1925. 

R. V. MANIAM SELLAPPA GOUNDAN 

AND OTHERS — ACCUSED— PETITIONERS. 

Criminal Procedure Code (Act V of 180&), as l^SO, 
JfOJf—W ithdrawal of caae, application for, rejection 
of —Ducretwn of Court —Revision 

Where a Sessions Judge in rejecting an applica- 
tion by the Public Prosecutor, under s. 494, Cr. P. 0 , 
to withdraw a case, exercises a judicial discretion in 
a jiroper way, the High Court will not interfere with 
his order in revision. 

Petitions, under as. 435 and 439 of the 
Cr. P. C., l898, praying the High Court to 
revise the order of the Court of the Addi- 
tional Sessions Judge, Coimbatore, dated 
the 26th June 1925, and made in Sessions 
Cases Nos. 51, 52 and 53 of 1925. 

Dr. Swaminathan, for the Petitioners. 

The Public Prosecutor, for the Crown. 

ORDHR. — These are applications to re- 
vise the order of the Additional Sessions 
Judge of Coimbatore refusing permission 
to withdraw Sessions Cases Nos. 51, 52 and 
53 of 1925. Dr. Swaminathan contends 
that the learned Judge has misdirected 
himself as to what he should do in a 
case of this kind. The application was 
made by the Public Prosecutor under 
8. 494 and he gave certain reasons for the 
withdrawal of the cases. The Sessions 
Judge has considered the reasons and has 
come to the conclusion that these cases 
were not fit cases for withdrawal. He relies 
upon the decision in Bajani Kanta Shaha v. 
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Idris ThaJcur (1), and says that where there 
is evidence against the accused which, if 
believed, would end in conviction, it wguld 
not be proper to give permission to with- 
draw a case under s. 494. But that is not 
the only reason which would guide a 
Court in granting or refusing permission. 
In this case the learned Additional Ses- 
sions Judge has exercised his discretion in 
refusing permission and we cannot say 
that he has improperly exercised his dis- 
cretion. The reasons that he gives may 
not be the only reasons for an order of 
this kind but that is no ground for saying 
that he has not exercised a judicial discre- 
tion in granting or refusing permission 
to withdraw a case where a Judge has exer- 
cised judicial discretion in the proper 
way, the High Court will be very reluct- 
ant to interfere with his discretion and we, 
therefore, decline to interfere with his order. 
The petitions are dismissed. 

V, N. V. 

z. K. Petitions dismissed. 

(1) 64 Ind Cas 280; 48 0 1105; 25 0. W N. 615, 
34 C L. J. 51, 22 Cr. L. J 760 


SIND JUDICIAL COMMIS- 
SIONER’S COURT, 

Criminal Appeal No. 133 of 1925. 

October 17, 1925. 

Present . —Mr. Kincaid, J. C., and 
Mr. Kennedy, A. J. 0. 

NAZAR SHAH— Appellant 
versus 

EMPEROR— Opposite Party. 

Penal Code (Act XLV of 1860), s, 307 — 
meaning of — Use of handle of axe, whether use of 
deadly weapon, 

The word “uses" in s. 397 of the Penal Code should 
be construed in a wide sense so as to include not 
merely cutting, stabbing or shooting (as the case may 
be) but also carrying tho weapon for the purpose of 
overawing the person robbed, [p 751, col, 2.1 

Nga 2 v Emperor, 14 Ind. Cas 651; 13 Cr L. J. 267; 
5 Bur. L. T. 9; 6 L. B. E 41, referred to. 

A hatchet being a deadly weapon, it will be deemed 
to have been used as a deadly weapon whether it is 
its head oi handle that is used. [p. 751, col 2] 

Appeal against the judgment of the 
Additional Sessions Judge, Hyderabad, 
(Sind), dated the 25th August 1925. 

Mr. Motirarn Idanmal, for the Appellant. 

Mr. T. G. Elphineion, Public Proseeutor, 
for the Crown, 

JUDGMENT.— The facts of this case 
have been dealt with exhaustively in the 
able judgment of the learned Additional 
Sessions Judge. They are shortly these : 

The complainant Assanmal was going to 
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Meharvillageon the 1st of February 1925. 
He had taken with him his wife and his 
eon, a little boy aged five. On the 2nd of 
Februa^'y they were going through the 
jungle when they were stopped by a man 
who caught hold of the reins of their horse 
and robbed them of Rs. 12 in cash, a trunk, 
some clothes and some ornaments. 

That night Assanmal took his wife and 
his son to a village called Razi Jatoi. 
There he informed the mukhi Duhladino- 
mal, Bansimal a zemindar and one limed 
All kamdar of Mahomed Khan not only 
that he had been robbed but that he 
had been robbed by the accused Nazar 
Shah. The next morning he went to Kazi 
Ahmed where he made a similar re- 
port to the m.ukhi Qianmal The third 
day he went to Nawabshah reaching it in 
the evening. On the 4th day he told the 
story to mukhi Hotchand, who took him to 
the District Superintendent of Police, 
Nawabshah. The District Superintendent 
of Police recorded Assanmal's complaint 
vEx. V) and forwarded it for investigation 
to the Sub-Inspector of Kazi Ahmed, Abdul 
Rehman (Ex. 14). Assanmal showed him 
the scene of the crime and the Sub-Inspec- 
tor prepared a mashirnama, recorded 
various statements and arrested Nazar Shah. 
The Police sent Nazar Shah to the First 
Class, Magistrate, who convicted him under 
s. 394 of the Indian Penal Code and sentenc- 
ed him to undergo 12 months’ rigorous 
imprisonment. The learned Sessions 
Judge thinking that the offence was graver 
than that for which the accused had been 
tried ordered his committal. On the 25th 
of August 1925 he convicted Nazar Shah 
under s. 397 of the Indian Penal Code and 
sentenced him to undergo rigorous imprison- 
ment for seven years. 

Against this decision the present appeal 
has been filed. We have listened with 
great inteiest to the arguments advanced 
on the appellant’s behalf bj? his Pleader, 
Mr. Motiram. We do not think, however, 
that on the facts it is possible to differ 
from the views of the learned Additional 
Sessions Judge and of the learned Magis- 
trate, who held that it was Nazar Shah who 
robbed Assanmal. Enmity has been alleged 
but that has been very ably dealt with by 
the leamM Additional Sessions Judge, As 
regards the late reporting of the crime, it 
must be borne in mind that the complainant 
had received a sharp blow from the handle 
of the axe and that both he and his wife 
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must have suffered a severe shock, when 
robbed in broad day-light in the jungle. 

The legal point pressed with great ability 
by the learned Pleader deserves more con- 
sideration. The learned Pleader’s argument 
amounts to this. Although a hatchet is a 
deadly weapon, still it was not used as a dead- 
ly weapon by the appellant. He did not use 
the axe head but used the axe-handle. An 
axe handle is not, in any sense, a deadly 
weapon. Giving the matter our best con- 
sideration, we do not think that we can 
accept this argument. Had the axe-handle 
been separated from the axe head, it might 
have been said that it was not a deadly 
weapon But the evidence is that it was an 
entire axe and an axe cannot be described 
in any other way than as a deadly weapon. 
The whole point has been amply and care- 
fully considered by Mr. Justice Twomey in 
the case of Nga I v. Emperor (Ij. The 
learned Judge observed “It may be argued 
that to ‘use’ a stabbing weapon is to stab 
some person with it, to ‘use’ a cutting 
w'eapon is to cut some person with it, and 
to ‘use’ a gun is to shoot at some person 

with it . ... 

But it is not clear that the word ‘uses’ in 
8. 397 should be interpreted with such 
strictness The very next s 398 imposes a 
minimum punishment of seven years’ 
imprisonment on persons convicted of 
meiely cariying a deadly weapon when 
attempting to rob It seems probable that 
the Legislature intended to impose the 
same minimum where the robbery is 
actually completed. 1 am inclined to think, 
therefore, that the word ‘uses’ in s. 397 
should be construed in a wide sense so as 
to include not merely cutting, stabbing, 
shooting (as the case may be) but also 
carrying the weapon for the purpose of 
overawing the person robbed.’’ 

In this case, we have but little doubt that 
had Assanmal offered any serious resistance, 
Nazar Shah would have used the axe head 
and not the axe-handle. Overawed by the 
deadly weapon carried by Nazar Shah, 
Assanmal made no resistance, so Nazar Shah 
effected his purpose by a mere blow with 
the handle. Now, if the offence committed 
by Nazar Shah falls under s. 397, the 
Legislature requires his imprisonment for 
not less than seven years. This is the 
sentence which the learned Additional 
Sessions Judge has passed upon the appel- 

(1) 14 Ind Gas. 651; 13 Or L. J. 267, 5 Bur. L T 9* 
6 L. B. R. 41. 
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lant and it is not in our power to reduce it. 

We, therefore, confirm the lower Couit’a 
finding and sentence and dismiss this appeal. 

P. B. A. 

z. K. Appeal dismissed. 

RANGOON HIGH COURT. 

Oeiminal Appeal No. 545 op 1925, 

June 30, 1925. 

Present: — Mr. Justice Godfrey. 

AH KHAUNG— Appellant 

VCTSUS 

EMPEROR — Respondent. 

Criminal Procedure Code {A ct V of 1^98), ss 266, 

637— Examination of accused— Further cross- 
examination of prosecution witnesses— Omission to 
examine accused— Illegality 

The examination of a witness cannot be regarded 
as completed until the last stage at which the law 
authorizes its continuance has been passed, that is to 
say, until any supplementary cross-examination which 
the Court may allow is over So that under s 342, 
Or P. 0 , an accused person has a right to be examined 
and to state his case after the further cross-examina- 
tion of prosecution witnesses, even though he has 
already been examined before the charge was framed 
and he was called on for his defence. This right is 
fundamental and an omission to so examine the 
accused is an illegality which vitiates the trial and 
not a mere error or irregularity which can be cured 
by a. 537 of the Code. 

Criminal appeal from an order of the 
Second Additional Magistrate, Rangoon, in 
Cr. Reg. No. 312 of 1925. 

JUDGMENT.— The appellant in this 
case was convicted by the Second Addi- 
tional Magistrate, Rangoon, under s. 326, 
Indian Penal Code, of causing grievous 
hurt to one Ah Sein by stabbing him with 
a knife, and was sentenced to two years’ 
rigorous imprisonment on the 15th May 
1925. 

It is contended on his behalf on appeal, 
firstly, that the trial is vitiated by the 
failure of the Magistrate to comply with 
the provisions of s. 342, Cr. P. C., and second- 
ly, that the evidence generally does not 
warrant the conviction. Section 342 pro- 
vides, amongst other things, that the Court 
shall, for the purpose of enabling the accused 
to explain any circumstances appearing in 
the evidence against him, question him 
generally on the case after the witnesses 
for the prosecution have been examined 
and before he is called on for his defence. 

From the Magistrate’s record it appears 
that the appellant was examined and ques- 
tioned on the case on the 28th April and 
was charged and called on for hie defence 
on the 2n.d May. On the 13th May, how- 
ever, he re-called for cross-examination the 
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principal witness for the prosecution and 
was not further examined by the Court 
thereafter. This is the non-compliance 
with the provisions of s. 342, Cr. P. C., com- 
plained of. Those provisions are clearly 
obligatory; but the difficulty arises when 
read in conjunction with the provisions of 
s. 256, Cr P. C., which provides for the re- 
calling of witnesses for the prosecution by 
an accused for cross-examination and under 
which it has been held that it is discretion- 
ary with the Court to allow them to be re- 
called for that purpose at a later stage and 
at any period of the defence. As pointed 
out by Oldfield, J., in In re Madura Matha 
Vannian (1), the examination of a witness 
cannot be regarded as completed until the 
last stage at which the law authorizes its 
continuance has been passed, that is to say, 
until any supplementary cross-examination 
which the Court may allow. So that an 
accused person would have a right to be 
examined and to state his case after the 
further cross-examination of prosecution 
witnesses, even though he has already been 
examined before the charge was framed 
and he was called on for his defence. That 
is the conclusion come to by the learned 
Judge in that case, and he further points 
out that that right is fundamental and 
that the omission to so examine him cannot 
be regarded as a mere error or irregular- 
ity, which could be cured by s. 537, Cr. P. 
C. The same view has been adopted in 
Gulzari ImI v. Emperor (2), where it was 
held that the omission vitiated the convic- 
tion, and in Remembrancer of Legal Affairs, 
Bengal v. Satish Chandra Roy (2), where the 
Court came to alike conclusion. 

For the reasons before appearing and 
upon these authorities it is clear that the 
appellant's conviction must be set aside. 
I am not prepared to hold, however, upon 
the evidence as it stands that there is no 
case against him as it is urged and I ac- 
cordingly set aside his conviction and direct 
his re-trial. It would obviously be un- 
desirable in view of this direction to digcuss 
the criticisms that have been offered tn» 'the 
evidence. The re-trial should, of course, be 
before another Magistrate. 

z. K. Re-trial directed. 

(1) 71 Ind. Cas. 252; 45 M. 820; 16 h. W. 420; 43 
M. L. J. 402; (1923) M. W. N. 601; A. I. R. 1922 Mad. 
512; 24 Or. L. J. 124. 

(2) 71 Ind. Caa. 51; 49 0. 1075; 24 Cr. L. J. 3; A. I. 
R. 1923 Cal. 164; 39 0. L. J. 31. 

(3) 83 Ind. Caa. 495; 51 C. 924; 39 C. L. J. 411; 
A. I. R. 1924 Cal. 975; 26 Or. L J. 15. 
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Madras high court. 

Sboond Civil Appeal No. IJ. qf 1922. 

August 25, l»2ff. 

Present: — Mr. Justice Phillips and 
Mr. Justice Rarnesam. 

THANAPPA OHETTT and others— 
Dbfbn dants — Appellants 

VCVS'llS 

ESUF KHAN SAHIB and another — 
Plaintiffs and Defendant No. 1 — 
Kespqndbnts. 

Landlord and Unant — Lands, classification of, dccoi d- 
tng to permanent o^ shifting character of cultivation 
"Poll tax and plough tax, whether rent -Right of 
cultivator to minor produce — Madras Estates Land Act 
(I of 1908), s 3 {2) (d) — Villages in hilly tracts, granted 
in mam, whether estate 

Prima facie a tenant, whatever his status as a 
tenant may be, i c , whether he is an occupancy tenant 
or a tenant from year to year or a tenant-at-will, is 
entitled to the produce of the land included in the 
tenancy so long as the tenancy subsists [p 756, 
col 1 ] 

The lands in a jaghir in certain hilly tracts in the 
South Arcot District were classilied according as the 
cultivation was permanent oi shifting The revenue 
of the jagf/iirctar ^\a3 not derived on any system of 
land assessment The land which each cultivator 
cultivated from time to time was not measured and 
assessed to rent The cultivators j^aid a plough tax, 
an impost of a tixed amount per jdough being collect- 
ed on the number of ploughs a man used They also 
paid a poll tax levied on the individuals of the male 
sex Each man cultivated where he liked and as 
much as he liked reclaiming the land by clearing the 
jungle and leavmg it for a new plot when the fertility 
of the soil was exhausted 

Held, (1) tliat the revenue described as poll tax and 
plough tax must be regarded as rent and the relation- 
ship of landlord and tenant subsisted between the 
jaghirdar and the cultivators , [p 755, col 1 ] 

(2) that m the absence of a custom to the contrary, 
the cultivators were entitled to the minor produce 
from the lands brought under actual ciiltivation and 
the fact that before cultivating new lande^ formal per- 
mission was taken fram tkiSaghirdcLr made no differ- 
ence [p. 756, cols 1 

Where a number of viUlpllPin hilly tracts were 
granted in mam and there was no evidence to show 
either that only the revenue of the hills was gi anted 
or that the grantee did not own the kudivaram 

Held, Per Ramesam, J , that the villages did not 
Constitute an “estate'* within the meaning of s 3 (2) (d) 
of the Madras Estates Land Act [p, 755, col 1 ] 

SdeoneJ appeal against a decree of the 
District Court, South Arcot, in Appeal 
Suit No. 131 oi 1918, preferred against that 
of the Court of . the District Munsif, Tiru- 
l^oiiur» in O. S. No. 1368 of 1914. , 

Messrs^ C. V. AnantaJerishna Iyer and A . 
V.VUwanatha Sastry, for the Appellants. 

Meests, T. Rangachariar aud, 0. Padma- 
nabha Iyengar, for the Respoudeats. , 

Judgment. 

Ramesam, JL.r-.'iyiis appeal arises out 
pf a-jaij; tixe dfclftratiou of the plaiatiSs’ 

is" 


right to the whole minor produce in the 
villages of Pudur Jaghir, and for injunc- 
tion and damages. The jaghir of Pudur 
otherwise known as Ariya Qoundan Jaghir 
is one of the five estates situated in the 
Kalroyan Hills. The Hills are partly in 
the Salem District and partly in the South 
Arcot District. This suit jaghir^ also is 
partly in the South Arcot District and 
partly in the Salem District. The first de- 
fendant is the present jaghirdar or the pro- 
prietor of the estate. The plaintiff was the 
lessee for six years from the first defendant 
of the minor produce of the jaghir under a 
registered lease-deed, Ex.-A dated 24th 
August 1908, which took effect from 10th 
July 1909 to 9th July 1915. The lease has 
since been extended under another deed 
dated 5th December 1918, Ex. B, for 25 
years, i e.,from 9th July 1915 to 10th July 
1920. Defendants Nos 6 to 63 are the culti- 
vators of the entire lands in the jaghir. 
They claim a light to the minor produce 
and defendants Nos. (5 to 63 have entered 
into an agreement to sell it exclusively to 
the second defendant. The plaintiff alleges 
that the action of the defendants amounted 
to a denial of the plaintiff’s right and 
caused damage to him and sues for the 
declaration and the other reliefs already 
mentioned' The first defendant, Polighar 
supports the plaintiff. 

The lands in the jaghir are classified as 
(1) Olavakkadu that is, actually cultivated, 
permanently with ploughs; (2) Ponalkadu, 
i. e , lands under shifting cultivation, (3) 
Natham, t. e , house sites and backyards, (4) 
Alankadu, i. e, jungles. The suit was 
originally for a declaration of the plaintiff’s 
right to the minor produce in all the lands 
of the jaghir and the defendants have 
similarly asserted their right to the minor 
produce in all the lands including even 
Alankadu. But in the course of the trial 
before the District Munsif, the defendants 
have given up tlieir right to the lands corfi- 
prised in the description Alankadu. Before 
us the plaintiff has given up the r^ht 
claimed in respect of Natham, so , the 
dispute before us relates only to OlavakadU 
and Ponalkadu lands. Both the District 
Munsif and. the District Judge gfanted the 
declaration and injunction praydd for by 
the plaintiff. As to damages while the 
District Munsif gave a decree, the District 
Judge reversed it in appeal. In this second 
appeal the appellants are either defendants 
Nos. 3 to 63 dr their legal representatires. 

V » ^ I i <1 
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The reyehu^of thePolighar is not derived 
on any of land assesstnent. The land 

which each cultivator cultivates from time 
to time is not measured and assessed to 
rent, nor is the value of the produce he 
raises computed and a share taken by the 
Polighar. ‘ The' cultivators pay a plough 
tax, an impost of Es. 1-4 0 per plough being 
collected on the number of ploughs a man 
uses. They also pay a poll tax levied on 
the individuals of the male sex. Married 
men pay Rs. 2 and bachelors annas 8, Each 
man cultivates where he likes and as much 
as he likes reclaiming the land by clearing 
away the jungle and leaving it for a new 
plot when the virgin fertility of the soil is 
exhausted. Land under such shifting culti- 
vation is known as Ponalkadu. Near the 
village some more lands have come under 
permanent cultivation and these are called 
Olavakadu, the natural development of 
shifting cultivation. 

The first point raised before us by the 
learned Vakil for the appellants is that the 
suit jaghir is an estate within the meaning 
of the Madras Estates Land Act of 1908. 
The District Munsif held that it is not an 
estate. On appeal the District Judge 
thought that it was unnecessary to give any 
definite finding on this point and he dis- 
cusses the question of occupancy right on 
both alternative positions, i, c., whether the 
Estates Land Act applies or does not apply. 
An estate is defined in s, 3, cl. (2) of the 
Estates Land Act. As the suit jaghir is 
not a permanently settled estate or a tem- 
porarily settled zemindary^ (or a sub-divi- 
sion of such an estate or zemindary) it does 
not fall under els. (a) and (6). As it is not an 
unsettled jaghir, it does not fall under cl. 
fc). Therefore, it does not fall also under cl. 
(e). The only possible clause under which 
the suit estate could fall is cl. (d). Clause 
(d) runs thus: — 

“Any village of which the land revenue 
alone ha^ been granted in inam to a person 
not owiu^ttlhe kudivaram thereof, provided 
that thr6 ^ant has been made, confirm- 
ed or recognised by the British Govern- 
ment, or any separated part of such village,’* 

Here there is no grant of a single village 
but an estate consisting of several villages. 
The South Arcot Gazetteer says at page 30 
that the Ariya Goundan Estate consists of 
fourteen villages. Assuming that the fact 
that the grant was of a numberof villages and 
not of a single village does not stand in the 
way of their eatiefyiog tile definition in qI {d), 


V. kSUE KHAK SAHIB. [92 L 0. 1928] 

we have next to see whether the other 
parts of the clause are satisfied. The learn- 
ed Vakil for the appellants points out that 
the suit estate is a jaghir. It has been so 
described in the Schedule to the Madras 
Impartible Estates Act both under the 
heading of S^uth Arcot and the heading of 
Salem. He refers to the decision in Raghoji- 
rao Saheb v. Lakahmanrao Saheb (1), where 
their Lordships of the Privy Council say: 

“The lands had been formerly jaghir. But 
this term implied no grant of the soil, but 
a personal grant only of the revenue to the 
grantee. The marathi equivalent to the term 
jaghir, namely, saranjam, came in course of 
time to be applied to the lands “ 

He also refers to Baden Powell and 
Logan's Salem Manual (II). The suit estate 
was enfranchised in 1866. (See Exs. C and 
D). Exhibit D is headed “account relating to 
the villages which have been assigned and 
are being enjoyed by Polighar, Kamappa 
Ariya Goundan “ Column 3 refers to the 
14 villages which are enjoyed in the hilly 
tracts. In col. 12 we have got “There are 
no documents of title." There is a foot- 
note as follows: — 

“As the said 14 villages are situate on the 
hills, they have never been surveyed and no 
ihiva has been fixed". Exhibit C is the inam 
register and there is a foot-note in it similar 
to that in Ex. D column 3 is headed “The 
annual income derived from the 14 villages 
in the hilly tracts of Kallakurichi Taluk". 
In col. 1 the plough tax and the poll tax 
are mentioned. In column 22 the entry is: 
“In the absence of any accounts showing the 
area of the villagea^jiW their assessment, 
the only course 1ti)i*to adopt the revenue 
raised by the Polighar as the assessment on 
the villages." 

These documents, Exs. 0 and D, do not 
refer to the suit estate as a jaghir, nor is 
there any trace in them of the fact that only 
the revenue of the hills was granted as inam 
to the original grantee. As theDistrict Judge 
observes much reliance cannot be placed 
on a name especially where the earlier 
history of the jaghir is involved in consider- 
able obscurity. The District Munsif thought 
that the original grahtee was a bandit or 
a robber chief; but as. already observed 
we have no information as to the origin 
of the estate except that Ariya Goundan 
held no kavali under the Government, but 

(1) 16Ind Ca8.239; 36' B. 639 at p. 658; 16 C. W. 
N. 1058; 23 M. L. J. 383: l‘i M. L. T. 472, (1912) M. 
W. N. 1140; 14 Bom. L. R. 1226; 17 0. h. J, 17; 39 L 
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he paid a small nazzar or peshkash of 
Ea. 37-5-2 which was probably im posed in 
consequence of his holding no office. On 
these facts I am unable to distinguish this 
case from the case in Suryanarayana v. 
Patana (2), and the entries in Ess C and 
D of this case from Gate’s Inam Register of 
that case (see page 1020)*. If so all the 14 
villages must be regarded as granted to 
the original grantee and cl. (d) becomes in- 
applicable. But assuming for a moment 
that the grant was of the revenue and not 
the villages, the next question is whether 
the grant was to a person '’not owning the 
kadivaram thereof”. The burden of prov- 
ing this is upon those who contend that the 
Estates Laud Act is applicable. [Vide 
Nainapillai Marakayar v. Ramanathan 
Chettiar {'i)\. There is no evidence in the 
case, nor can there be having regard to the 
history of the estate and the only informa- 
tion we have about the suit estate. In these 
circumstances it is difficult to hold that ithas 
been proved that the suit estate is an estate 
to which the Estates Land Act applies. 

The learned District Judge considered 
the question whether the defendants paid 
any rent to the jaghirdar and whether the 
relationship of landlord and tenant existed 
between the jaghirdar and the cultivating 
defendants; and he found that so far as 
Olavakadu lands were concerned there can 
be no occupancy right in them. As to Ponal- 
kadu lands in connection with this point the 
defendants relied on two former judgments 
of this Court, Ex. XVI and XVIIi. Exhibit 
XVIII was the only judgment considered by 
the District Judge. The District Judge after 
quoting the judgment of the High Court 
says, “The actual circumstances of those 

suits are not disclosed In any case it has 

no application here, where the poll-tax is 
not the equivalent of rent.” Exhibit XVIII 
was a j udgment in a batch of second appeals 
which arose in Salem District where a 
number of suits were filed for enforcing ac- 
ceptance of pattas, the plaintiff being a 
mortgagee from Annamalai Qoundan, the 
owner of Ohinna Kalrayan Nad which is 

(2) 48 lad. Oaa 68i), 41 M 1012, 45 I. A 209, 25 M 

L. T. 30; (1918) M. W N. 859; 23 O. W, N 273,9 
L W. 12i>; 29 0. L. J. 153, 1 U P. L R. ('P. 0)11, 
36 M L. J. 535, 21 Bom. L, R 517; (1919) M. W. N. 
463 (P. 0 ). 

(3) 82 lad. Oas 226; 47 M. 337; A. I. R. 1924 P. 0 
65; 19 L W. 259; 22 A. L J 130, 34 M. L. T 10, (1924) 

M. W. M. 293, 46 M. L J. 546, 10 O. & A. L R 

484; 28 0. W. N. 809; 51 1. A. 83; L. R. 5 A. (P. 0.) 33 
( P. OX 
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also one of the estates mentioned in the 
schedule to the Madras Impartible Estates 
Act under the heading of Salem. On a 
perusal of the South Arcot Gazetteer page 3, 
we find that the nature of the :jaghir in 
South Arcot or Salem is practically the 
same. It is observed that “a great part of 
the Kalrayans is indeed situated within the 
Salem District and the boundary line be- 
tween the’latter and South Arcot passesalong 
the top'of them”. Then the author gives the 
tradition of the five brothers dividing the 
hills among themselves, then he observes: 

“ The south and south-western parts 
which happen to be the highest of the 
whole, were taken by Peria Kal vi Rayan and 
so were called after him the Periya Kalvi 
Rayan or Periya Kalrayan Hills, the lower 
slopes to the west of Salem, which chance 
to be the less elevated part, similarly be- 
came the Chinna Kalrayan Hills ... . 
Ariya Goundan becoming the name of the 
northern part of the range.” 

Thus there is no doubt that the Chinna 
Kalrayan Hills and the suit jagliir were 
similar in tenure, and Ex. XVIII which 
related to the former shows that the High 
Court regarded the relationship between 
the cultivators and the jaghirdar as one of 
tenant and landlord. It is true that Ex. 
XVIII was passed in second appeal by a 
single Judge of this Court under 0. XLI, 
r. 1. Benson, J , observes: 

‘T think the District Judge is right. The 
payments are evidently made as rent for 
the occupation of land calculated at so 
much per head, instead of so much per 
acre, which is the ordinary way in most 
cases. The second appeal is dismissed”. 
That this is the true view of the revenue 
derived by the jaghirdar is also seen from 
the inam account, E?x. D and Register, Ex 
0 already referred to. In col. 3 of Ex. D 
we have. ‘ The tirva which is collected in 
respect of the punja land for 53 ploughs 
at Rs. 1*4 0 per plough is Rs. 66-4-0”. Then 
the poll-tax is referred to per head 
and both the items are totalled asKs. 209 4 0 
and referred to as the revenue. Though 
the revenue is described as poll-tax, it 
must be regarded as rent, this method of 
assessment being found convenient by the 
cultivators and the jaghirdar. Exhibit 
XVI was not referred to by the District 
Judge but was referred to by the District 
Munsif. It is the judgment in Second 
Appeals Nos. 2033 of 1910 and 260 au4 
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26 1 of 1911. The suit was by the assignee 
of the Poligar for the enforcement of patta 
with certain restrictions relating to the cutt- 
ing of trees and related also to the Chinna 
Kalrayan Hills. This j udgment also leads 
to the same conclusion as Ex. XVIII. In 
the face of Exs. XVI and XVIII itis difficult 
to say that there is no relationship of land- 
lord and tenant between the Poligar and 
the defendants and the District Judge is 
wrong in saying that “the ruling has no 
application where the poll tax is not the 
equivalent of rent,’' He has started with 
the assumption that the poll tax is not the 
equivalent of rent, and having said this, 
was of opinion that Ex. XVIII has no ap- 
plication to the present case; but Ex. XVIII 
shows that the poll-tax should be regarded 
as the equivalent of rent. Thus his judg- 
ment is vitiated by his misconstruction of 
Ex. XVIII. 

We, therefore, start with the footing that 
the defendants are the tenants of the jaghir- 
dar and we have to consider the question of 
right to the minor produce from this foot- 
ing. The lower Appellate Court found on 
a discussion of the oral and documentary 
evidence that the Poligar is entitled to all 
the minor produce in the Palayam. In the 
form in which the Courts below discussed 
the question no doubt it is a question of 
fact; and if we are not satisfied with the 
findings of the lower Appellate Court we 
can only call for fresh findings. But as ( 
have already pointed out the findings are 
vitiated by the conclusion of the Courts 
below that there is no relationship of land- 
lord and tenant between the Poligar and 
the cultivators. I have come to the con- 
clusion that there is such a relationship and 
starting from that footing, if there is any 
question of fact to be found we have to 
call for a finding. Btrt it seems to me that 
what remains is a pure question of law. 
Prima facie a tenant, whatever his status as 
a tenant may be, i. e., whether he is an oc- 
cupancy tenant or a tenant from year to 
year or a tenant*at*will, is entitled to the 
produce of the land, included in the ten- 
ancy so long as the tenancy subsists. This 
is too elementary to need discussion. It is 
difficult to conceive what a tenancy is for, 
if the tenant is not to be entitled to the 
produce of the land. We are not concerned 
here with the right to cut trees, as to which 
the question maybe a little more difficult. 
The suit before us relates only to the minor 
produce, m., Murabolams, Muradu, Fungaa 
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seed, Nux Vomica, Takarai seed, Seeran 
seed, Poochan seed, Konnai bark, Honey, 
Honey Wax, Sombai bark, Kapilipodi, Sural 
bark. In the case of such produce which 
can be gathered from land, prima facie the 
tenant is entitled to it. Is there any reason 
why in this particular case the cultivating 
tenants are not entitled to it ? If any ques- 
tion of usage or custom can arise in this 
case, it is the plaintiff who claims to be the 
lessee from the Poligar that has to show 
such usage or custom by which he and not 
the cultivating tenants are entitled to the 
minor produce of the land actually under 
the tenant. The District Munsif found that 
under the custom prevailing in the jaghir 
the first defendant is entitled to the minor 
hill produce. The District Judge also gave 
a similar finding. The fact, that before 
cultivating the Ponalkadu land formal per- 
mission of the jaghirdar is taken proves 
nothing, nor is there any question of ac- 
quiring prescriptive rights. Both the 
District Munsif and the District Judge rely 
on certain leases of certain minor produce. 
The District Munsif relied upon Exs. P and 
S which are dated 1866 and 1872 for the 
purpose of making out a usage extending 
over a considerable period of time. But 
these documents, Exs. P and 8, are so per- 
fectly general that it is impossible to infer 
any right to minor produce from them. Ex- 
hibit P is a lease for cutting teak wood, spokes 
for wheels and for felling Vengai and other 
trees produced within certain boundaries. It 
makes no reference to the minor produce 
at all. Similarly Ex. S refers to all kinds 
of trees inclusive of those of Qalnut, Sural, 
save those of jack fruit and tamarind as 
grown on “Pendakarainadu”. Here again 
there is no specific reference to the minor 
produce. It is very difficult to see how 
these documents militate against the ten- 
ants’ right to the minor produce. If these 
two are excluded, the documents relating 
to minor produce begin from Ex. Y dated 
1890. But it is impossible to make out from 
the documents beginning from 1890 and 
ending with 1904 that an ancient, valid and 
binding usage is proved. We have got 
only four documents, Bxs. Y, Y1 and M and 
N. Even these documents are general as to 
the area of the land covered by them. For 
instance Ex. Y refers to the produce in cer- 
tain villages in Irugarainadu of Jagirmalai 
in Puduralailka. Particulars of villages 
are given; about 21 villages are enumerated. 
But it is possible that the miaor produo^ 
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covered by the lease related only to Alankadu 
i. e, the hills and the jungle outside the 
cultivated land (Olavakadu and Ponalkadu). 
Alankadu is so much more in extent than 
the cultivated land that it is scarcely worth- 
while to specially mention Olavakadu and 
Ponalkadu for the purpose of exclusion. At 
any rate a document like this does not bind 
the cultivating tenant, nor can it prove who 
took the produce of the lands under an in- 
dividual tenant. Similar remarks applv to 
Y(l), M and N. The oral evidence is useless 
as it was adduced to prove enjoyment in 
accordance with the documents. I have, 
therefore, come to the conclusion that it is 
impossible to find in the evidence any usage 
by which the ordinary presumption of law 
entitling the tenant to enjoy the produce of 
his own land was displaced and the Poligar 
first defendant became entitled to collect all 
the minor produce even in lands under the 
tenants. Of course when I say that the tenants 
are actually entitled to minor produce on 
Ponalkadu, I refer to land which was actually 
under the cultivation of a tenant and 
therefore, which has not been abandoned, 
The moment a Ponalkadu land is abandon- 
ed, it is absorbed into the general Alankadu 

For all the above reasons, tlie plaintiff is 
not entitled to the declaration of his rights 
to the minor produce of Olavakadu lands 
and Ponalkadu lands during the time they 
retain that character The plaintiff has 
given up his right to Natham He is entitl- 
ed only to a declaration in respect of the 
produce of Alankadu. 

The decree in favour of the plaintiff will, 
therefore, be modified accordingly. The 
plaintiff will bear the costs of the appel- 
lants here and in the lower Appellate Couit. 
In the first Court each party will bear their 
own costs as they put forward extravagant 
claims which theyafterwardshad to modify. 

Phillips, J • — I agree with the order 
proposed by my learned brother but I pre- 
fer to reserve my opinion on the question 
whether the suit jaghir is or is not an estate 
within the meaning of the Estates Land 
Act, as its determination is not necessaiv 
for the decision of this appeal which is 
based on the ordinary law of landlord and 
tenant. 

V. N. v, Decree modified. 


OUDH CHIEF COURT. 

First Civil Appeal No. 12 of 1924. 
December 10, 1925. 

Present:— ’Mr, Justice Ashworth and 
Mr Justice Raza. 

RAM PHER SINGH, minor, and anotbeb 
—Plaintiffs— Appellants 
versvs 

8HEO 8ARAN SINGH and others— 
Defendants— Respondents. 
Pre-emption— Vendor, title of, assertion of— Vendor 
not in possession at time of sale- -Sale, what amounts 
to— Conveyance in consideration of price and promise 
to do certain things, whether sale— Transfer of Pro- 
perty Act (IV of 1S$2), s olt 
In order to succeed in a suit for pre-emption, the 
pre-emptor must assert title in the vendor, and tlie 
fact that there was a conveyance by the vendor to the 
vendee which amounted to a sale The vendee qua 
vendee and as against the pie-emptor is estopped 
from denvmg the title of his vendor, and so, for the 
putposC'! of a pie-einption suit, the title must be 
assumed to exist in the vendoi, if it is alleged by 
the pre-emptor to exist [p 758, cols. 1 & 2 ] 

The (leed of conveyance, however, must clearly 
profess to sell the property, and not merely be a pro- 
mise to sell the property in the future It makes no 
difference whether the vendor was out of possession 
or in possession at the date of the sale, nor does it 
make any difference whether there was a small or 
largo chance of his getting his title acknowledged 
in Court rp 758, col 2] 

In order, however, that a transaction should amount 
to a sale it is necessary that there should be a price 
paid or promised or pirt paid and pait promised, 
which means that the price must be stated in or 
ascertainable at the time of the deed [ibid ] 4 

A conveyaince in consideration of a price an(^»so 
a promise to do certain things, the doing of\i|{iich 
will cost an indehnite sum of money, is not ^ sale 
[p 739, col 1 ] 

Appeal against a decree of the Sub- 
ordinate Judge, Sultanpur, date^jfee 22nd 
October liU3 4 k 

Mr H /Jusatn, for the AppeiyHp,- 
Mr A. P Sei, for the Kesp aK nts. 

JUDGMENT. — This firstwKeal arises 
out of a 8 lit brought by the l<Kintiffs-ap- 
pellants for pre emption on the basis of a 
sale-deed dated Ibth January 1922, Ex. 1, 
executed by Musammat Jj^gwanta Kuar, 
widow of Parag Singh, in fi^our of defend- 
ants respondents Nos. 2 to C. Th^s sale- 
deed sets forth that the,vendU|wa.pntitled 
to the property of her husban^J^aratg Singh, 
but that two persons, K'aljfia .f^gh and 
Mahadeo Singh, had fraudul.j®y%btained 
from the widow an agreemenf’^|lowing the 
greater part of her husband's .^tate to be 
entered in their uam^ in the village papers, 
only a small portion'^ing entered in the 
widow's name. ^ go^ on to sa^ that she 
wanted to get thkagraementsefia^de but 
had not the fun^. She., tfairelore, sold 
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nine^tentbs of her iatereet in the property 
of hey husband to the defendants- vendees, 
who were to bear all the expenses of the 
litigation required to set aside the agree- 
ment. The lower Court held that this did 
not amount to a sale of interest in the pro- 
perty, but merely to a sale of her chances 
of success in a law suit, and on the authori- 
ty of Privy Council cases, Ranee Bhoboscn- 
duree Dossee v. Issur Chunder Dutt (1) and 
Abdul Wahid Khan v. Shaluka Bibi (2), held 
that in such circumstances, the sale-deed 
gave the plain tiffs-appellants no right of 
pre-emption. It may be mentioned that the 
plaintiff-appellant, Bhagwan Bux Singh, 
is a son Mahadeo Singh, one of the persons 
in whose favour the agreement mentioned 
above had been made by the widow. 

The appellants rely upon two decisions 
of a Single Judge [Mr. S. R. Daniels of 
the Judicial Commissioner’s Court, Balwant 
Singh v. Lallu Ram (3) and Gajadhar Prasad 
v. Manra Khan (4)]. In these two cases it 
was held that a right of pre emption may 
arise in cases in which the vendor is out 
of possession, and litigation is necessary to 
recover possession of the property, provided 
that the sale is a genuine sale of the pro- 
perty (and not a mere sale of a share in a law 
.suit. The respondents, on the other hand, 
rely upon the case Mirza Mohammad Abbas 
Ali Khan Bahadur v. A. Quie^os (5), where 
it was held that pre-emption would not 
arise where the property sold was not in 
the possession of the vendor at the time, 
and the vendor had only a doubtful light 
to recover it. This case also was based on 
the contingent nature of the purchase price 
paid. It purported to be based on the 
Privy Council case of Abdul Wahid Khan 
V. Shaluka Bibi (2). 

In order to succeed in a case of pre-emp- 
tion, there can be no doubt that the pre- 
emptor must assert title in the vendor, and 
the fact that there was a conveyance by the 
vendor to the vendee which amounted to a 
sale (or a foreclosure on a mortgage). In the 
Privy Council case the pre-emptor denied 
at the outset the title of the vendor, and 
consequently their Lordships held that there 

(1) 18 W. R. 140; n B. L. R. 36; 3 Sar P. C. J. 136 
(P 0). 

(2) 21 C. 496; 21 I. A. 26; 6 Bar. P. 0. J. 389; 
Rafique & Jackson's P. C. Ko. 134, 10 Ind. Dec 
(N. 8.) 961 (P. 0.). 

(3) 46 Ind. Cas. 462; 6 O. L. J. 29. 

(4) 66 Ind. Cas. 684; 8 O. h. J. 403; 4 U. P. h. B. 
(O ) 41; A. I. R. 1922 Ondh 156. 

(5) 8 0. 0. 86. 


could be no sale on the plaintiff s own 
admission, because according to the plaintiff - 
pre-emptor' s own case, the vendor was not 
selling a right in the property, but merely 
a share in a law suit. The decision of their 
Lordships of the Privy Council must not 
be construed, as it appears to have been 
construed by one of the Judges in the case, 
Mirza Mohammad Abbas Ali Khan Bahadur 
V. A. Quieros (5), as meaning that, when- 
ever the title of the vendor was in doubt, the 
sale should be considered a sale of a share 
in a law suit and not a sale of property. 
Again the deed of conveyance, must clearly 
profess to sell the property, and not merely 
be a promise to sell the property in the 
future. [See Ranee Bhobosoonduree Dossee v. 
Issur Chunder Dutt (i)]. We agree with Mr, 
Daniels in 'Oajadhar Prasad v. Manra Khan 
(4), that it makes no difference whether 
the vendor was out of possession or in pos- 
session, nor does it appear to us to make 
any difference whether there was a small or 
large chance of his getting his title acknow- 
ledged in Court Q’he pre-emptor is bound 
to assertthe title of the vendee in order to 
claim pre-emption. The vendee qua vendee * 
and as against the pre-emptor is estopped 
from denying the title of his own vendor, 
and so, for the purposes of the pre emption 
suit, the title must be assumed to exist 
if alleged by the pre emptor to exist. But 
it is necessary in order for a transaction to 
amount to a sale that there should be, as 
stated in s. 54 of the Transfer of Properly 
Act, IV of 1882, a price paid or promised or 
part paid and part promised, which means 
that the price must be stated or ascertain- 
able at the time of the deed. Paragraph 7 
of the sale-deed on which the claim to pre- 
emption is based is as follows ; — 

“ Consideration money of this deed is the 
sum which the vendees shall have to spend 
in conducting this suit from the beginning 
up to the end as well as their labour and 
loss (in conducting their suit). Amount 
of expenses in the suit is at present estin at- 
cd to be Rs. 2,500 but it must remain clear, 
that if more than this amount is required 
for the expenses the vendees shall have to 
meet that sum and if the expenses are less 
than this amount then I shall not be entitl- 
ed to get the surplus from the vendees. For 
the purpose of stamp the entire considera- 
tion money of this deed is fixed to be 
Rs. 10,000 half of which amount to Rs. 5,000, 
this includes labour and trouble on the 
pait of the yesdeea." This does not aatiafy 
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the condition just stated. The conveyance 
is not a sale*aeed. At the best it is a con- 
veyance in consideration of a price and 
also a promise to do certain things, the 
doing on which will cost an indefinite sum 
of money. It is unnecessary to consider 
whether such a deed of conveyance is one 
that can be held in India to operate as a 
transfer, or merely as evidence of a promise 
to transfer. It is not a sale-deed, and does 
not give rise to a right of pre emption. 

On these grounds, we hold that the lower 
Court rightly dismissed the suit, and we 
dismiss this appeal with costs. 

Z. K. Appeal dismissed. 


LAHORE HIGH COURT. 

MiscaLLANEOus APPEAL No. 1566 OF 1924, 
January 8, 1925 

Present : — -Mr. J ustice Campbell 
NOOR DIN— Plaintiff— Appellant 
versus 

SULAKHAN MAL-Defbndant— 
Rbspomdent 

Civil Procedure Code (Act V of 1003), s 60 (c ) — 
House of agriculturist in city — Exemption from attach^ 
ment — Occupation, meaning of 

A house of an agncultunst an a city m which he 
spsuds his nights and to which lie brings his cattle 
every night from the lands cultivated by him, is 
exempt from attachment, notwithstanding the fact 
that lie owns two other houses on hi^ lands expressly 
meant to be used for agricultural purposes 

The woids “occupied by” m s 60 (c), CPC, mean 
“lived in by” or “used for agricultural purposes bv ” 

Radhakisan Hakumji v Balwant Ramp, 7 B S.'IO, 8 
InH Jur. 146, 4 Ind Dec (n, s i 357 and Jtvan Bhaga 
V. Hira Bhaiji, 12 B. 363, 6 Ind Dec (ns) 726, distin- 
guished 

Attar Singh v Bhagwan Das, 2 Ind Cas 983, 65 
P. R 1909; 101 P W R 1909, 141 P L R 1909, 
referred to. 

Appeal from a decree of the Senior Sub- 
Judge, Lahore, dated the 28th May 1924. 

Mr. Nihal Chand Mehra, for the Appel- 
lant. 

LalaTirotfei?am,for the Respondent. 

JUDGMENT.— This is a case where a 
judgment-debtor Nur Din objected to the 
attachment in execution of a decree of his 
house in Lahore Oity on the ground that it 
was exempt under s. 60 (c) of the 0. P. 0. 

The objector proved that agriculture was 
his chief occupation, that he cultivated land 
a mile or miles from the house in question 
and that every night he took his cattle 


home to this house and spent the night in 
it. It was, however, elicited in evidence 
that the objector owns two other houses in 
the vicinity of his agricultural laud, but it 
was stated that one of them was in the 
possession of mortgagees. 

The lower Court has rejected the petition 
on the grounds that the objector was bound 
to prove that the city house was occupied 
by him bona fide for the purpose of agri- 
culture and that the bare fact that after 
doing his day’s work in the villages he 
brings his cattle with him to the city house 
because the village is becheragh is not suffi- 
cient to show that the city house is occupied 
by him as an agriculturist, especially when 
he has got houses on his lands expressly 
meant to be occupied and used for agricul- 
tural purposes. 

There is nothing in 8. 60 to justify such 
an interpretation of its terms, and of the 
ruling quoted by the learned Senior Sub- 
ordinate Judge in support of his finding 
Radhakisan Hakumji v. Balwant Ramji 
(1) and Jtvan Bhaga v Hira Bhaiji (2) are 
not in point at all, and Attar Singh v. 
Bhagwav Das (3) is in favour of s. 60 (c) 
being taken to mean what it says 

Mr. Justice Johnstone laid down that the 
words “occupied by’’ mean “lived in by’’ or 
“used for agricultural purposes by.” 

The present house is the permanent 
residence of the judgment-debtor who is 
an agriculturist and, therefore, even if the 
words of 8. 60 (c) should be read as meaning 
belonging to an agriculturist and occupied 
by him as such, the house in question un- 
doubtedly 18 occupied by an agriculturist 
as such, for agriculturists like other people 
must have some place to lay their heads at 
night, and if an agriculturist has a house 
in a city a mile from his land there is no 
reason on earth why he should not use it as 
his ordiiiarj' residence. 

1 accept the appeal and order that the 
house be exempted from attachment. The 
appellant will have his costs in both Courts. 

K 1 ,. Appeal accepted. 

(11 7 B 530, 8 Ind Jur. H6; 4 Ind. Dec. (n. s) 357. 

(2' 12 B, 363, 6 Ind. Dec. ,K. s ) 726. 

(3) 2 Ind Oae 983, 65 P. R. 1909, 104 P. W. R. 1909; 
111 P. L R. 1909. 
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PRIVY COUNCIL. 

Appeal from the Coort of toe Rbsident, 
Hyderabad, Deco an. 

October 20, 1925. 

jPresent;— Viscount Finlay, Lord Carson 
‘ and Lord Blanesburgh. 

Firm op Rai 'Bahadur BANSILAL- 

ABIHCHA-ND-r -Plaintiff— Appellant 

V&7*SttS 

GHULAM MAHBUB KHAN and another 
—Defendants— Respondents. 

Civil Procedure Code (Act V of 1908), s. 10 (c) - 
Place of smng—Suit to recover loan — Duty of debtor 
to find and pay creditor, limita of — Jurisdiction, plea 
of , not raised before Court of first appeal, whether 
can be taken in second appeal. 

A plea of want of jurisdiction of the Trial Court, 
raised in that Court but not taken m the Court of 
first appeal, may nevertheless be raised in second 
appeal, [p. 761, col 1.] 

The duty of a debtor to find and pay his creditor 
ie duly imposed upon him when the creditor is within 
the r^lm. [p 762, col, 1 ] 

Plaintiff, a money-lender, carrying on business in 
British India, advanced a loan to the defendant, a 
resident of a Native State, which was made re-payable 
by instalments xn the Native State. Plaintiff institut- 
ed a suit in a British Court to recover the loan 

Held, that as no part of the obligation was assumed 
or was to be discharged by the defendant in British 
India, the British Court had no jurisdiction to enter- 
tain the suit [p. 762, col. 1.] 

Appeal from the Court of the Resident at 
Hyderabad, Deccan. 

Messrs. L. Dc Gruyther, K. C , and B. Dube, 
for the Appellant 

Messrs. George Lowndes, K. C., and E. B. 
Raikes, for the Respondents. 

JUDGMENT. 

Lord Blanesburgh.— This is an ap- 
peal by the plaintilf from a judgment and 
decree, dated the 27th September 1922, of 
the Court of the Resident at Hyderabad, 
reversing a decree, dated the 22ad Novem- 
ber 1921, of the Assistant Resident there, 
an,d restoring, albeit on other grounds, a 
decree made by the OivilJudgeof Secunder- 
abad, dated the 8th July 19l9. 

. The suit was commenced, by the appel- 
lant in the Court of that Judge in Sep- 
tember 1911. Its purpose was to recover 
mpney lent by him so long ago as 1891 to 
the grandfather of the first respondent with 
re-payment guaranteed, so it was alleged 
by the late Sir Asman Jah, Prime Minister 
of Hyderabad, whose estate is represented 
in the suit by his son, the second respond- 
ent. The borrower, the alleged surety, 
and their respective representatives were, 
or are, all residents in Hyderabad, the capi- 
tal of the Nizam's Dominions. The appel- 


lant, however, has a' pUme. of- business at 
Secunderabad, - a neighbouring British .ciin- 
tohment, and asserting that the loans, were 
both made and re-payable there, he claimed 
that his suit in respect of them, was cogniz- 
able by the local British Court. 

But this was not the appellant’s only rea- 
son for invoking that jurisdiction— if he 
could successfully do so. In the Courts of 
the Nizam his demands, had long since 
been barred by lapse of time. In the British 
Court, however, he claimed to be en- 
titled to escape from the. operation of the 
Indian Limitation Act— an Act otherwise 
entirely applicable to the case — on the 
ground that the residence of the defendant 
in Hyderabad was a “ foreign ” residence 
which took his claim against them outside 
the Statute although their residence was in 
fact only six miles away. 

In the Courts below ipSiny piatters of 
fact were canvassed. Most ' of these, con- 
cluded by concuFrentfindings; were before 
their Lordships treated as settled, and the 
arguments were addressed tooOe |4ueation 
only, viz ’ was the Court of the Civil Judge 
of Secunderabad entitled, to entertain the 
suit at all ? 

That learned Judge haid held that he 
bad jurisdiction in the matter, but he 
dismissed the suit, holding on the view 
taken by him of the facts, that the appel- 
lant had been re- paid all that was due to 
him. 

The appellant appealed to the Assistant 
Resident at Hyderabad. His appeal was 
resisted only by the second respondent, 
and he, it is stated, did not there raise again 
his objection to the jurisdiction of the 
Court taken before the Trial Judge, and 
certain at le.nst it is that the learned Assist- 
ant Resident made no ' referencie to the 
point in his judgment, by which the claim 
of the appellant was in eSact allowed in 
full. The second respondeht then appealed 
to the Resident, and he, takibg up the con- 
sideration of the question afresh, held that 
the Civil Judge of Secunderabad 'had no 
jurisdiction in the matter. On that ground 
he allowed the appeal and dismused the 
plaintiff’s suit, expressing, however, at the 
same time his concurrence with, the find- 
ings of fact of the Assistant Resident where 
these were at variance with the findings of 
the Trial Judge. The plaintiff again ap- 
peals. ! .1 • ' ! 

At the outset their Lordships would ex- 
press their entire Ajonoanrenos with the 
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leeijned Resident in his observations upon 
the importance of this question of jurisdic- 
tion in such a case as the present. The 
respondents are both of them subjects of 
the Nizam, from whose cession, as the 
learned Resident points out, the jurisdic- 
tion of the Secunderabad Court practically 
proceeds. In the circumstances, and es- 
pecially where, as here, the liability or non- 
liability of such defendants may actually 
depend upon it, the question of jurisdic- 
tion becomes of first importance, different 
in character from such a question when it 
arises merely as between one Court and 
another in British India. And, while their 
Lordships would not here have upheld, 
even if it had been pressed, the contention 
raised in his printed case by the appellant 
that this question of jurisdiction decided 
by the Trial Judge in his favour, and not 
re-opened before the Assistant Resident, 
must now be treated as concluded against 
the respondents, they are gratified to record 
that that contention was not persisted in 
before the Board. Indeed, as they have al- 
ready said, the arguments betore them were 
confined to its discussion. 

Its determination turns solely upon the 
question whether, in this case, within the 
meaning of s^ 20 (c) of the C. P. C., the 
cause of action wholly or in part arose 
within the local limits of the Civil Judge 
of Scunderabad. The facts upon which the 
answer depends lie in a small compass. 

In 1891 Muhammad Ala-ud din Khan, de- 
ceased, grandfathei of the first respondent, 
was Silladar of Sir Asman Jah Bahadur, 
Prime Minister of the Nizam Having 
agreed to purchase 100 horses to form part 
of the bodyguard of the Prime Minister 
Ala-ud-din borrowed from the plaintiff 
Rs. 40,000 to pay for then), and arranged 
with the Paigah of the Minister for re pay- 
ment of the loan with interest by monthly 
instalments ^ by means of deductions from 
his salary in the manner which is thus 
described in a communication addressed 
on the 29th July 1891, by the Secretary of 
the Minister to the Pay OiKce of the 
Paigah : — 

“The said Silladar for purchasing the 
horses has }x)rrowed from Rai Bahadur 
Bansilal Abirohand the sum of Rs, 40,000 
;with interest at 1^ per cent., and has 
tfcssigned the liability^ to pa^ the principal 
and interest by monthly instalmenta of 
JSts. 1|008 upon this Secretariat. Where- 


fore you had better pay to the person who 
may bring the chitti of the said Sowcar the 
sum of Rs. 1,000 every month.’* 

The promise made to ihe plaintiff, the 
fulfilment of which was thus directed, was 
contained in a note which had been ad- 
dressed by the same Secretary to the plaint- 
iff on 21st July 1891 in which it is stated 
that “every month at the time of distribu- 
tion of pay of the force, after taking receipt 
of Khan Sahib a sum of Rs. 1,000 will be 
paid from the ilaqa to the plaintiff’s ilaqa- 
dar, who may bring chitti signed by the 
plaintiff without any objection or preven- 
tion from the Sarkari Treasury until the 
principal and interest are fully liquidated. 

In these terms was the promise of the 
Treasury made, and their Lordships are 
willing to accept without deciding that, as 
alleged by the plaintiff, they constituted a 
contract of suretyship Ala-ud-din being 
the principal debtor 

His own obligation as such is expressed 
in a bond of the 23th July 1891 in which 
he promises the plaintiff : 

“ That in re-payment of the said sum 
(Rs. 4U,0u0) and until the principal and 
interest is re-paid one instalment of a sum of 
Rs. 1,000 will be reaching you every month 
from out of the distribution of the pay of 
the force Accordingly I have also caused 
a guarantee to be made for the said sum 
of money by means of a ruhkar dated the 
2lst July 1^9l from the office of the Secre- 
tary of Revenue. The instalment of 
Rs. 1,000 which has been agreed will reach 
you directly from the Treasury irrespective 
of the fact whether there is any saving from 
out of the salary of the horses or not . There 
will be no failure in the instalments reach- 
ing you. If for any reason perchance one 
instalment is defaulted the said Sowcar will 
have power to sell immediately the horses 
by auction and recover and pay himself the 
total amount.” 

A further advance of Rs. 5,000 was made 
by the plaintiff on 9th August 1891 and a 
final advance of Rs. 7,628 on the 6th June 
1894. These for pre-sent purposes may be 
treated as having been made on the same 
terms. 

As to their meaning and effect their 
Lordships are not in doubt. The Treasury 
or surety re payment is to be made to the 
plaintiff or his representative at the office 
of the Treasury at Hyderabad and the 
instalments, which in the principal-debtor’s 



?62 tmai 8IN0H V. 

bond are described as “ reaching " the 
plaintiff are the very instalments of which 
payment is so to be made. There is no 
promise either by the principal debtor or 
the surety to make any payment atyecun- 
derabad, and so far as the principal- debtor 
is concerned the bond above abstracted is 
the only promise on his part which is forth- 
coming. It is quite true that on failure of 
any instalment there is doubtless an im- 
plied promise by him to re-pay the loan. 
But there is no implied promise to re-pay it 
at Secunderabad. Even by British law the 
duty of a debtor to find and pay his creditor 
is only imposed upon him when the creditor 
is within the realm. And the plaintiff has 
not contended that if there be any such 
dutv at all imposed by Indian Law upon a 
debtor it extends in this respect further 
than in England. Accordingly, so far as 
the principal-debtor is concerned there is 
no obligation upon him, either express or 
implied, to make any payment to the plaint- 
iff at Secunderabad. 

Nor so far is there any such obligation 
assumed by the surety. 

But it is contended, and the Trial Judge 
took the view that such an obligation is 
to be found in two documents wiitten in 
the year 1904, one on the 30th March, ad- 
dressed by the Treasury Secretary of the 
appellant, and the other, on the 13t,h April, 
addressed by one department of the Prime 
Minister’s establishment to another, a copy 
being forwarded to the appellant. 

Their Lordships do not consider it neces- 
sary to discuss these documents in detail. 
They are satisfied that they were never 
intended to alter the contractual obligations 
of the surety. At most they indicated a 
substituted arrangement to be continued 
only so long as was convenient ; there was 
neither intention to alter nor any considera- 
tion present for the alteration of the obliga- 
tions as they then existed. 

It follows that in their Lordships’ judg- 
ment no part of the obligations either of 
the principal-debtor or of the surety was 
to be discharged at Secunderabad. And 
no obligation was assumed there. No part 
of the plaintiff’s cause of action accordingly 
arose within the local limits of the Court 
of the Trial Judge. Hehad no jurisdiction to 
entertain the suit, and in their Lordships’ 
judgment the decree of the learned Resi- 
dent was quite right. 

Their Lordships accordingly will humbly 
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advise His Majesty that this appeal then 
from be dismissed with costs. , 

z. K. Appeal dismissed. 

Solicitors for the Appellants:— Messrs.. 
L. Wilson & Co. 

Solicitors for the Respondents:— Messri 
Lattey & Hart. 


LAHORE HIGH COURT. 

Seco.nu Civil Appeal No. 1335 of 1924. 

January B, 1925 

Pre.sent: — Mr. Justice Campbell. 

LADHA SINGH— Depkndant — Appellant 
versus 

SUNDAR SINGH— Plaintiff- 
Respondent. 

Regutration Act (XVI of 1008)^ s 17 ^ construction 
of— Further charge for less than Rs. 100 — Registration 
— Mortgage- -Interest — Charge 

Section 17 of the Registration Act must be strictly 
construed and unless a document is clearly brought 
within Its purview non-registration is no bar to the 
document being admitted in evidence In cases of 
doubt, the benefit of doubt must be given to the 
person who wants the Court to receive the document 
in evidence [p 763, col. 2 ] 

Attra V. Mangal Singh^ 65 Ind Gas. 264; 2 L. 300; 
4 L. L J 1; 27 P. L. K 1022; A 1 R. 1922 Lah 43, 
followed 

A deed creating a further charge for less than 
Rs. 100, which does not supersede the previous moit- 
gage and substitute a new One consolidating the 
previous one, IS not compulsonly registrable |p 7(3, 
cols 1 & 2 ] 

A mortgagee is entitled to treat interest due under 
a mortgage as a charge upon the pioperty in the 
absence of a contract to the contrary and to refuse re- 
demption unless it is included m redemption price, 
[p 7b3, col 2.] 

Auha Khan v. Kanshi Ram, 17 Ind Cas 677; 45 
P. R 1913; 2;)P. \V. R 1913, 115 P. L. R 1913 and 
Jwala Singh v. Teja Singh, 71 Ind. Cas. 801, (1924) A. 
I R (L) 273, not followed 

Ganga Ram v. Natha Singh, 80 Ind. Cas. 8?0; 5 L. 
425, A. I R. 1924 P. O 183, 22 A. L J. 688; 47 M. 
L J 64. 20 L VV. 101, 2o Bom L. R, 750, 10 0. Sc A. 
L. R 771; 35 M L. T. 141; (1924) M. W. N. 599; 2 Pat. 
L. R 257; 11 0. L. 3.534; 6 L. L. J. 551, 51 1. A. 
377; 1 L. 0. 416; L. R, 5 A. 'P. 0.) 133, 6 P L. T. 
97; 1 O. W. N. 469; 29 C. W. N. 558 (P. 0.), fol- 
lowed. 

Second appeal from a decree of the 
Additional District Judge, Amritsar at 
Gurdaspur, dated the 7th February 1924, 
affirming that of the Subordinate Judge, 
Third Class, Tarn Taran, Distiici Amritsar, 
dated the 8th January 1923. 

Lala Fakir Chand, for the Appellant, 

Mr. Duni Chand, for Mr, Ganpat Rai, for 
the Respondent, 
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JUDGMENT.— This judgment will 
dispose of Second Appeals Nos. 1335 and 
1336 of 1924. 

There were two suits for redemption of 
two mortgages of two plots of land which 
were executed on the 25th June 1906 One 
mortgage was for Rs. 500 in favour of Sohan 
Singh and the other was for Rs. 300 in 
favour of Ladha Singh. In both suits the 
mortgagees represented that a further 
charge had been created in the sum of Rs. 56 
by an unregistered-deed of the 2nd March 
1911. The lower Appellate Court has held 
that the unregistered-deed was inadmissible 
in evidence for want of registration and 
that the transaction recorded in it could not 
be proved. It held further that if the deed 
was admissible the interest claimed by the 
mortgagees on the principal sum of Rs. 56 
was not a charge upon thb mortgaged land. 
Redemption was allow'ed on payment of 
Rs. 800 due on the two former deeds but 
as the plaintiff had deposited Rs. fSO in 
Court this was actually the sum which the 
mortgagees obtained. 

In both cases the mortgagees have ap- 
pealed. Rupees 212 are claimed on the un- 
registered deed, i. e., Rs. 6, the balance of 
principal and Rs. 206 interest and tliis 
amount is equally divided between the 
two mortgagees. It has been urged that 
both the decisions of the lower Appellate 
Court described above are contrary to law. 

In regard to the question of compulsory 
registration the learned Additional Judge 
has held that the document of the 2nd 
March 1911 effected a consolidation of the 
two previous mortgage- deeds and has the 
effect of increasing the charge on either 
plot by a sum certainly exceeding Rs 100, 
the consequence of which was that the bond 
was inadmissible in evidence for want of 
registration. 1 do not comprehend the 
reasoning of the learned Additional Judge 
and no further light is thrown upon it by 
the learned Vakil for the respondent who 
has asserted that the finding is right but 
has not been able to quote me any authority 
in support of it. I have examined the 
terms of the document carefully and am 
unable to say that its effect is more than 
to create a further charge of Rs. 56 upon 
the two previously mortgaged plots. If it 
required registration it must have pur- 
ported or operated to create, declare, assign, 
limit or extinguish some right, title or 
interest tin immoveable property of the 
value of Bs. 100 and 1 cannot see that it 


does this. In Attra v. Mangal Singh (1) the 
learned Judges declared it to be a w'ell 
established rule of construction that s. 17 
of the Registration Act being a disabling 
section must be strictly construed that 
unless a document is clearly brought within 
its purview non- registration is no bar to 
the document being admitted in evidence 
and that if there is no doubt on the subject 
the benefit of the doubt must be given to 
the person who w'ants the Court to receive 
the document in evidence. The contents of 
the deed in question are not those of a 
document superseding the previous mort- 
gage contracts and substituting an entirely 
fresh contract and the words cited by the 
learned Additional Judge in his judgment 
mean no more, in my opinion, than that 
the redemption price of the two previous 
mortgages was increased by a further sum 
of Rs. 56. 1 hold that the document was 
not one which comes within the scope of 
8 17 of the Registration Act. 

The stipulation about interest immedi- 
ately followed the words quoted by the 
learned Additional Judge and were as fol- 
lows : — ‘ aursud fi mdi do rvpaya mahwari 
dena mukarir kiya hai\ The learned Addi- 
tional J iidge decided that this was a sepa- 
rate sentence which had nothing to do with 
the previous sentence providing for re- 
demption and that there was not the remot- 
est indication in the deed that interest 
had also to be paid before redemp- 
tion could be effected. For this con- 
clusion ho lelied upon Aulia Khan v. 
Kanshi Ram (2) and Jwala Singh v. Teja 
Singh (3). The latter case certainly sup- 
poita him, but in my judgment it must 
bo taken to have been overruled by the 
decision of their Lordships of the Privy 
Council in Gangi Ram v Natha Singh (4). 
It was there held that a mortgagee is 
entitled to treat interest due under a mort- 
gage as a charge upon the mortgaged pro- 
perty in the absence of any contract to the 
contrary and that it is most important 


(1) 65 Ind Cas 251; 2 L. 300, i L. L. J. 1; 27 P. L. 
R. 1922; AIR. 1922 Lah 43 

17 Ind. Oas 677; 45 P. U 1913; 25 P. W R. 1913; 


[4.5 P L K 1013 

(.3) 71 Ind Caa. 801; A I. R 1921 Lah 273. 

4) 80 Ind Cas 820. 5 L. 425; A I R 1924 P. Q. 

83- 22 A. L J. 688; 47 M. L J. 64; 20 L. W. 101; 26) 
Join L. R. 750, 10 O & A L. R. 771; 35 M. L. T. 
41- (1924) M. W. N. 599; 2 Pat. L. R. 257; 11 O. L. 
r 53L 6 L. L. J 551; 51 1. A 377; 1 L. 0 446; L R. 

1 A. (P. 0.) 133; 6 P. L. T. 97; I 0. W. N. 469; 29 0. 

17. N. 558 (P. 0.). 
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that this general srule should not be shaken 
in any particular. 

Accordingly 1 accept both appeals and in 
each case modify the decree by directing 
that the redemption price to bo paid bv 
the plaintiff shall be increased by Rs. 106. 
The appellants will have their costs in this 
Court and in the lower Appellate Court. 

u L. Appeals accepted. 


OUDH CHIEF COURT. 

Second Civil Appeal No. 484 of 1924. 
December 8» 1925. 

Present: —Mr, Justice Raza and 
Mr. Justice Hasan. 

PARBHUDAYAL and others — 
Defendants — Appellants 
versus 

Babu LALTA DAS and others— 
PL4iNTiFFs — R espondents. 

Hindu Law-Succession- Property held by yati — 
Disciples, rights of. 

A bairagi faqir, or a yati, may hold private pro- 
pert5^ [p. 765, :ol 1.] 

On the death of a pati his preceptor, and in the 
absence of the preceptor, the disciples of the yati 
Would succeed to any private property left by him. 
[ibid,] 

Appeal against the judgment and decree 
of the District Judge, Qonda, dated the 
31st October 1^24, reversing that of the 
First Mubordinate Judge, Bahraich, dated 
the 21st April 1923. 

Messrs. Jiaidur Husain and K. P, Misra, 
for the Appellants. 

My. Bishesjiar ^ath, for the Respondents. 

JUDGMENT. — This is the defendants’ 
aippeal from the decree of the Distiict 
Judge of Gonda, dated the 31st of October 
1924, which reversed the decree of the First 
Subordinate Judge of Bahraich, dated the 
21st of April 1923, 

The decision of this case has been made 
difficult by the manner in which the Trial 
Court as well as the Court of Appeal has 
dealt with it. The case as set Jorth- in the 
plaint is extremely simple and isjfree from 
any controversial point of law if its true 
nature were understood and firmly grasped. 
The. plaintiffs-respondenis’ case was that 
th« property in suit belonged to. Baba 
Janki Das and that on his death they were 
^titled to succeed under the ordinary - 
HindU'^Ii^w 4o th« estate Of Bab^. Janki 
Das. Baba Janki Bas was admittedly a 


Bairagi faqir or in other words a sanyaai. 
The title, on which the plaintiffs rested 
their claim of inheiitance, consisted of the 
fact that they were the disciples of Baba 
Janki Das. To this simple case the defend- 
ants replied that the property in suit origi- 
nally belonged to one Baba Ram Charan 
Das, that it was held by Baba Janki Das 
with the permission of the defendants and 
that the defendants were the rightful heirs 
of the estate of Baba Ram Charan Das. 

In order to appreciate the relevency of 
the defence to the suit we have to state 
some fasts antecedent to the title of Baba 
Janki Das to the property in suit on which 
the plaintiffs rely. One Baba Ram Charan 
Das was a sanyasi bairagi or a yati. That 
he belonged to such a sect of mendicants 
leads to the presumption that he must 
have been a member of the twice born 
classes. On his death in 1894, he was buried 
by his two disciples. Ram Qhulam Das 
and Baba Janki Das, who erected a samadh 
or tomb over the place where the body was 
lain. It is found by both the Courts below 
that Ram Ghulam Das and Baba Janki 
Das also set up a temple and then estab- 
lished an annual fair at the spot. Ram 
Ghulam Das died in 1897. He was succeed- 
ed by his co-disciple brother, Baba Janki 
Das, in the possession and management of 
the estate, which the two disciples had 
brought into existence. Baba Janki Das 
died on the 20th November 1918 and, as 
already stated, the plaintiffs claim succes- 
sion to Baba Janki Das. 

The Courts below have introduced into 
this case the question of custom regulating 
the succession to this temple as if it were 
a viiitt or aathan of ancient times, the 
succession to which would be regulated by 
the rules of practice that were observed in 
such institutions We think that that was a 
diversion which was not permitted by the 
pleadings in the case. At the hearing of 
the appeal before us the line of attack 
taken was that the custom, on which the 
finding of the Court of Appeal rests, was 
npt established. In support of this argu- 
ment which, according to our judgment, 
was irrelevant, a large number of eases 
decided by their. Lordships , of the Privy 
Council were cited to establish the pro- 
position that the succession to a particular 
mult depends upon the rules of usage appli- 
cable to that mutt. 

The findings of, th^. Courts belp.w are not 
clear on certain igtuestions, hut in the cir- 



092 L 0. 1926] MUNlClf>AL COMMITTED V. MUL EA^. 765 


cumstances of the case and having regard 
to the evidence, there can be no doubt 
that the following facts have been establish- 
ed’— 

The property in suit consists of certain 
moveables in the shape of clothes and other 
articles of domestic needs and of certain 
items of immoveable pioperty, for instance, 
the temple, garden, tank and other appur- 
tenance of a similar nature. The immove- 
able property, to which reference has just 
now been made, was the outcome of the 
joint exertions of Kam (Ihulam Das and 
Baba Janki Das. On the death of Ram 
Ghulam Das in 1897 Baba Janki Das enter- 
ed into undisputed possession of the estate 
then in existence and finally Baba Janki 
Das having held possession of all these 
properties from the year 1897, died, in 
1918 I'heie is no proof, diiect or indirect, 
of any dedication of these i)ioperties m the 
true sense of the term. We must, therefore, 
hold that the plaintiffs have succeeded in 
establishing this fact that the propeilies 
in suit belonged to Baba Janki Das as his 
private property. Baba Janki Das being 
himself Bifaqtr naturally treated the temple 
and its appurtenances m a spirit of 
religious devotion, but that fact did not 
deprive him of his ownership in those 
properties. It is further admitted that the 
plaintiffs are the chelas of Baba Janki Das. 
The simple question of law which, there- 
fore, arises in the appeal is whether pro- 
perties held by Janki Das can be inherited 
by the present plaintiffs under any rule of 
Hindu Law. It is not denied that a bairagi 
faqir or an ascetic or even a yati may hold 
private property of his own and we have 
found, as already stated, that Baba Janki 
Das held the properties in suit in that 
character. 

The rule of inheritance applicable to the 
present case is given in all the books of 
Hindu Law. We will first of all refer to 
the Institutes of Yajnayalkya. In the 
Chapter relating to the division of property 
among heirs the 140th couplet is translated 
as follows : — 

“The preceptor, a qualified disciple, a 
brother of the same religious persuasion 
and an associate in holiness (one living in 
the same hermitage and belonging to the 
same order), shall, in order, inherit (i.e., the 
next succeeding in the absence of the pre- 
vious person), the properties (books, clothes, 
etc.) of a Vanaprastha, Fati, and a Brahma- 
tharin (religious student).” 


We have already held that Baba Janki 
Das was a yati. We have also held and 
indeed it is admitted that the two plaintiffs 
are the disciples of Baba Janki Das. We 
are, therefore, of opinion, that the plaintiffs 
have succeeded in making out their title 
to the property, to which they laid claim 
in this suit. The rule of law, which we 
have quoted from Yajnavalkya, is stated in 
other books of Hindu Law also. Sastri's 
Hindu Law, 1924 Edition, page 688; Ram 
Krishna’s Hindu Law, 1913 Edition, 
page 166. Ghose’s Hindu Law, 1st Edition, 
pages 917 and 918 and Gour’s Hindu Code, 
2nd Edition, page 1052. The view of law, 
which we have taken, is also supported by 
a decision of the late Court of the Judicial 
Commissioner in the case of Drigbijai Singh 
V Maliant Bishamhar Das (1) 

The appeal fails and is dismissed with 
costs. 

z K Appeal dismissed. 

(l) 3 0 0 281 


LAHORE HIGH COURT. 

Second Civil Appeal No 1467 of 1924. 

January 15, 1925. 

Present: — Mr. Justice Campbell. 
MUNICIPAL COMMITTEE, NOTIFIED 
AREA, TARN TARAN through 
PRESIDENT AND SECRETARY of 
MUNICIPAL COMMITTEE, TARN 
TARAN —Defendants— Appellants 
versus 

MUL RAJ — Plaintiff— Respondent. 

Punjab Municipal Act {HI of IVll), $s. 17J, 193 — 
Tacit sanction— Erection of building 

The tacit sanction piovided for by s 193, Punjab 
Municipal Act, covers only erections of buildings 
entiiely within the bounds of a pei son’s own land 
but does not cover a projection or stmcture over- 
hanging or encroaching upon any street or road, 
[p 766, col 2 ] 

Municipal Committee of Delhi v Devi Sahai, 62 
P R 1907, 105 P. L. K. 1908, 147 P. W. R, 1907, fol- 
lowed. 

Second appeal from, a decree of the Dis- 
trict Judge, Amritsar, dated the 25 th Feb- 
ruary 1924,afErmingthatof the Sub- Judge, 
Fourth Ciasa, Tarn Taran, dated the 9th 
July 1923. 

Dewan Mehr Chand, for the Appellants. 

Mr. Lalchand Mehra, for the Respondent. 

JUDGMENT . — This second appeal 
arises out of the following situation : — 

The plaintiff in the suit applied to thQ 
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Notified Area Committee, Taran Taran, on 
the 13th of November, 192i2, under s. 189 of 
the Punjab Municipal Act tor permission to 
erect a certain building. The building in- 
cluded a certain chhajja. The Municipal 
Committee passed an order refusing per- 
mission but this was on the 15th of Janu- 
ary 1:^23, after the expiry of the two 
months referred to in the proviso to s, 193. 
The plaintiff proceeded to build the ehhajja 
and the Committee then demolished it act- 
ing under s. 172 of the Act. The demoli- 
tion was actually carried out after the 
plaintiff had filed hia present suit for an 
injunction restraining ttie Committee from 
interfering with his clihajja. 

The Trial Court held that s. 172 did not 
apply since the c/i/taj;a was not a projec- 
tion over a street and the plaintiff was given 
a decree for the injunction prayed for and the 
defendant Committee was ordered to re-build 
the chhajja. Appeal was made to the 
learned District Judge. He held firstly that 
the well and ihara overhung by the chhajja 
came within the definition of a street as 
contained in Punjab Act III of 191 1. 
Secondly, he held that under s. Iij3 (proviso) 
the Municipal Committee by failure to pass 
orders on the plaintiff’s application for two 
months were to be deemed to have sanc- 
tioned the building of the c/i/ia;;a absolutely 
and thirdly the learned District Judge 
altered the injunction for re-building the 
chhajja into a decree for Rs. 100 compensa- 
tion. 

The Committee have come to this Court in 
second appeal. The learned District Judge 
with reference to his second finding wrote 
in his judgment : “As the Committee fail- 
ed to pass orders and thus sanctioned the 
proposed building absolutely, it was in my 
opinion unnecessary for the plaintiff to 
receive any further permission, whether 
written or otherwise, for the purposes of 
s, 172. There is no authority for interpret- 
ing the very wide expression relating to 
‘absolute sanction’ in s, 193 in such a way 
as to exclude the ‘writteJi permission’ re- 
quired by s. 172.” 

The learned District Judge’s attention 
was not directed to Municipal Committee of 
Dehli V. Devi Sahai (1) a decision by a Divi- 
sion Bench of the Chief Court which con- 
tains the direct authority which he found 
lacking. It was there ruled that a tacit 
sanction provided for by what corresponded 

(1) 62 P, R. 1907; 105 P. L. R. 1908; 147 P. WT R, 
1907. 
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then in the law to s.l93 covers only erection, 
or re-erection of buildings entirely within 
the bounds of a person’s own land, but does 
not cover a projection or structure overhang- 
ing or encroaching upon any street or road. 

The learned Counsel for the plaintiff- res- 
pondent has not attempted to distinguish 
Municipal Committee of Delhi v. Devi Sahai 
(1) but has supported the learned District 
J udge s decision on the ground that his find- 
ing about the ihara and well being a street 
is incorrect. There can, however, be no 
interference with this finding. The defini- 
tion of street in the present Act is extraordi- 
narily wide, and the learned District Judge 
held on evidence that the well and thara 
are an erection which lies on the side of the 
roadway upto the boundaries of the adja- 
cent property and that they are not private 
property. 

The result is that the case came within 
8. 172 of the Act and the plaintiff is entitled 
to no relief. The appeal is accepted and 
the plaintiff’s suit is dismissed with costs 
throughout. 

K. L. Appeal accepted. 


RANGOON HIGH COURT. 

First Ci\^il Appeal No. 191 of 1924. 

May 11, 1925. 

Present:- Sir Sydney Robinson, Kt., Chief 
Justice, and Mr. Justice Maung Ba. 

MAHOMED 8IDD1Q— Appellant 
versus 

LI KAN SHOO--RBSPONDBNT. 

Transfer of Property Act (IV of 1882), $. <55— 
Vendor and purchaser — Defect in title, whether 
material defect — Fraudulent concealment of defect 
— Possession, failure to give — Sale, whether can he 
cancelled. 

A defect in title is a “material defect” within 
the meaning of those words as used m a 55 of the 
Transfer of Property Act. [p 767, col. 2 ] 

Where a vendor of immoveable property fails to 
disclose to the purchaser a defect in the title which 
the latter could not have himself discovered, or fails 
to deliver possession of the property sold to the pur- 
chaser, the latter is entitled to cancel the sale and 
to sue to recover the purchase-money paid by him 
together with the incidental expenses incurred by 
him. [ibid.] 

First appeal against a decree of the 
Original Side in 0. R. No. 396 of 192^3. 

Mr. Vertannes, for the Appellant. 

Mr. Bannerji, for the Respondent. 

JUDGMENT, — The defendant-appel* 
lant is the son-in-law of one Mg. Po Sin. On 
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the 28th August 1622 he purchased the 
house and land in question from his father- 
in-law. The site uas leased f^o® the 
Development Trust and the lease is in 
favour of Po Sin alone. On the 4th of 
December 1922 the defendant- appellant 
purported to convey this property to the 
respondent for Rs 7,5CO and a registered 
deed was executed and the purchase price 
paid. Then the respondent, -who had bought 
the properly with a view of enlarging an 
adjoining property of his, sought to obtain 
posisession. He found that one Ma Kin was 
in possession of a par t of the Louse. We 
are informed by the appellant's Counsel that 
his client gave the respondent such posses- 
sion as the propel ty admitted of by taking 
him to Ma Kin, who agreed to attorn to the 
respondent. As, however, Ma Kin would 
not vacate the premises, the respondent 
brought a suit m the Small Cause Court 
alleging that she was his tenant. Thisuas 
apparently done because the conveyance 
having been executed and registered, no 
title lemained m the appellant on which he 
could sue. He, however, gave evidence in 
favour of the respondent in.the respondent’s 
case that Ma Kiu was his tenant That 
suit was dismissed and the respondent, be- 
ing unable to obtain possession of the pro- 
perty, has brought the present suit to recover 
the purchase price paid with interest and 
including stamp fees and registration fees. 
The plaintiff alleges that Ma Kin claims 
to be the wife of Mg. Po Sin and that she 
refuses to give possession. He further 
alleges that the defendant was aware of 
Ma Kin's claim and fraudulently conceal- 
ed the fact when purporting to sell the 
house to him. The learned Judge in the 
Court below has held that there is no 
defence to the suit and has granted a decree 
as prayed. He held that the allegation of 
fraud was unnecessary. It is admitted that 
the appellant was bound to give possession 
had the respondent demanded it; but it 
is urged that he never demanded it and so 
the appellant was relieved of that duty. It is 
further urged that a plea of fraudulent 
concealment was essential in that the con- 
veyance had been executed. 

The matter falls within the purview of 
B. 55 of the Transfer of Property Act. By sub- 
8. (1) (a) the seller is bound to disclose 
to the buyer any material defect in the 
property of which the seller is, and the 
buyer is not, aware and which the buyer 
could not, with ordinary care, discover. 
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By sub- 8. (1) (/) the buyer is bound to give 
such possession of the property as its nature 
admits. By sub s (2) the seller is to be 
deemed to contract with the buyer that the 
inleiest which the seller professes to tians- 
fer to the buyer subsists and that he has 
power to transfer the same and the last sent- 
ence of the section lays down that an omis- 
sion to make such disclosure as is men- 
tioned in sub 8. (1) (a) is fraudulent. 

As has been pointed out, the title to the 
properly as disclosed in the title-deeds 
from the beginning lay in Mg Po Sin. The 
fact that theie weie tenants who occupied 
the house may have been known to the 
lespondent ; but we aie unable to hold 
that he must have been put on an enquiiy 
as to whether Ma Kin was the legal wife of 
Mg. Po Sin or whethei she was laying claim 
to any portion of the propeity. The defect 
111 this case w’asa defect in the title and that 
is included in the woids “material defect.” 
IHoji Essa Svllevian v. Dayabhai Parama- 
iiandas (l)j We must, Iheiefore, hold that 
this mateiial defect would not have been dis- 
covered by the respondent and that the duty 
rested on the seller to disclose this defect 
and that his omission to do so is, therefore, 
fraudulent. In the next place by sub-s (2) 
the seller must be taken to have contracted 
that he was the owner of this property and 
that he had power to transfer it It seems 
impossible to hold that the appellant was 
not required to give possession to the res- 
pondent, The purpose for which the pro- 
perty was bought was one which required 
complete possession and it is admitted that 
appellant went to the respondent to give 
him possession, but respondent did not 
take any possession. There was thus a 
contract between the parties which is in 
effect tantamount to a covenant for a title. 
[Basaradd Sheikh v. Enajaddi Moleah (2)]. 
There w^as the duty to give possession wdiich 
has not been given and there was fraudu- 
lent concealment of a material defect in 
the title. 

Under these circumstances the decree of 
the Court below must bo confirmed and 
this appeal dismissed with costs throughout. 
The respondent must retuin to the appel- 
lant the conveyance that has been execut- 
ed. 

z. K. Appeal dismissed, 

(1) 20 13 522; Oliitty’s S. 0 O R. 460; 10 Ind. Dec. 

.s)i)13 

(2) 25 0. 298, 2 C. W. N. 222, 13 lad. Dec (a, a) 
200 . 
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ALLAHABAD HIGH COURT. 

ilXEOOTioN First Civil Appb*l No. 264 
OP 1925. 

December 10, 1925. 

Present: — Mr. Justice Sulaiman. 

LALLU 8INQH — Objector — A ppELLiKT 
versus 

Rai Bahadur Pandit GUR NARAIN — 
Decree- Holder— Respondent. 

Civil Procedure Code (Act V of 1908), s 5 (12 ) — 
Realizations made by pei'son in wrongful possession — 
Decree for future mesne profits from date of suit — 
Arrears of rent collected during pendency of suit, whe- 
ther must be paid over — Profits, meaning of 

With regard to collections m villages the word 
“profits” includes realisations of arrears of past years 
as well as for current years 

Defendant was in wrongful possession of plaintiff's 
village properties and made realisations Plaintiff 
obtained a decree against the defendant “for future 
mesne profits from the date of the suit.” During the 
period subsequent to the institution of the suit, de- 
fendant had made collections of arrears of rent for 
past years and also rents for the current year 

Held, that imder the decree the plaintiff was en- 
titled to recover whatever lents had been realised by 
the judgment-debtor in the years in question irres- 
pective of the fact whether those were arrears of rent 
for previous years or whether they were on account 
of the current year. 

Execution first appeal against a decree 
of the Subordinate Judge, Mainpuri, dated 
the 17th of March 1925. 

Mr. A. Sanyal, for the Appellant. 

Mr. Baleshwari Prasad, for the Respond- 
ent. 

JUDGMENT.— This is an execution 
first appeal by the defendant judgment- 
debtor arising out' of a suit in which the 
plaintiff obtained decree for “future mesne 
profits from the date of the suit” to be as- 
certained in the execution department. 
The defendant was in wrongful possession 
of the plaintiff’s village properties and made 
realisations. Duiing the period subsequ- 
ent to the institution of the suit he made 
collections of arrears of rent for the past 
periods and also rents for the current 
year. The learned Subordinate Judge has 
held that under the decree the plaintiff is 
entitled to recover whatever rents have 
been realised by the judgment-debtor in 
the years in question inespective of the 
fact whether those were arrears of rent for 
previous years or whether they were on 
account of the current year. In appeal 
before me it is contended that only such 
arrears as were collected by the defendant 
•for the period subsequent to the institu- 
tion of the suit should have been decreed. 
It is urged that there was no decree 


for the previous years and the defendant, 
therefore, was entitled to appropriate those 
rents even though he collected them sub- 
sequently during the year of the pendency 
of the suit. 

Under s. 2 (12), 0. P. 0., the expression 
‘mesne profits” of properties is defined as 
being profits which the person in wrongful 
possession of such property actually receiv- 
ed or might with ordinary diligence have 
received therefrom together with interest 
on such profits. It is clear, therefore, that 
the decree-holder is entitled to whatever 
profits the defendant in wrongful posses- 
sion did actually receive. Had he not been 
in wrongful possession he would not have 
been allowed to realise the arrears of rent. 
The total amount realised by him during 
the period is, therefore, the amount which 
he actually received as pro fits- of that pro- 
perty. Furthermore, it ma,y be pointed out 
that with regard to collections in villages 
the word “profits” has always been intended 
to include realisations of airears for past 
years as well as for current years. In the 
case of Hand Kishore v. Ram Ratan (1) 
Mahmood, J , pointed out that under the 
Rent Act the word “profits” meant “not only 
rent in respect of the years to which the 
rent relates but also to such arrears of rent 
as are actually realised by the lambardar 
during ^the year to which such suit may 
relate.” The same conception of profits is 
the basis of the decision of the Full Bench 
case of Sheo Ghulam v. Salik Ram (2) where 
collections of arrears for past years were 
deemed to be a part of the profits for the 
year during which they; were collected so 
as to give a fresh start of limitation to co- 
sharers. The same meaning is also attached 
to “profits” in Art. 109 of the Limitation 
Act. 

I am accordingly of opinion that the 
view taken by the learned Subordinate 
Judge was correct. I dismiss this appeal 
with costs including in this Court fees on 
the higher scale. 

z. K. • Appeal dismissed. 


(1) A. W N. (1887) 250. 

(2) 84 Ind. Gas. 158; 22 A. L J 610; A. I. R. 1924 
All. 481; 48 A. 791; L. R. 5 A. 189 Rev. 
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LAHORE HIGH COURT* 

First Civil Appeal No 1193 op 1921 
January 8, 1925. 

Present: — Mr Justice Cainp*bell. 

ABDUL QADIR and others--- 

DbFBN DA NTS — A PPELLAN TS 
versus 

ILAHI BAKHSH AND others— Plaintiffs— 
Respondents 

Gtvil Procedure Code (Act V of 1908), s 11 — Res 
judicata— A/ question of law and fact — Custom, 
question of, 

A decxsion on a mixed question of law and fact 
cannot be re-agitated m a subsequent suit [p 760, 
col 2] 

The question whether by custom the right to receive 
the offerings at a shrine is alienable or not is a mixed 
question of law and fact [ihui j 

First appeal from a decree of the District 
Judge, Sialkot, dated the 8th February 
1924, confirming that of the Sub Judge, 
Fourth Class, Sialkot, dated the 27th F'eb- 
ruary 1923. 

Bakhshi Tek Chand, for the Appellants. 

Lala Bad7d Das, R. B , and Sheikh Mahom- 
ed Munir, for Sheikh Niaz Mahomed, for the 
Respondents 

JUDGMENT* — A preliminary objec- 
tion that no appeal lies has no force. It 
is suggested that the suit us of the nature 
cognizable by Courts of Small Causes, and 
since the value of the subject-matter does 
not exceed Rs. 500, s 102 of the C P C 
applies. The plaint, however, contains a 
prayer for an injunction arid as framed 
the suit for that reason could not have been 
tried by a Court of Small Causes. The 
objection is overruled 

The origin of the suit is as follows* — 

Nur Din, the father of defendants Nos. 1 
and 2 and Abdul Qadir and Abdul Aziz, 
defendants Nos. 3 and 4 who are majaivars 
of a certain Muhammadan shrine in 
Sialkot, on the 2nd of July 1906, mort- 

f ;aged to a Hindu — one Chuni Shah— cer- 
ain property including their share in the 
offerings made at the shrine The suit is 
based upon that mortgage and is brought 
by the successors-in interest of Chuni 
Shah for Rs. 278 which is alleged to repre- 
sent the mortgagee’s share of the offerings 
for a certain period. 

The principal plea of the defendants was 
that the rights in these offerings were 
inalienable and amongst others the three 
following issues were framed : — 

(2) Is the right in the offerings alienable ? 
(3) Cannot the defendants raise objections 
as to the right being non- transferable? 

49 
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(4) Whether s. 11 of the 0. P. 0. operates 
as a bar to this suit ? 

The pievious suit referred to was one 
brought in 1912 by Chuni Shah for Rs. 310, 
the mortgagee's share of the offerings, and 
the deTendants were Nur Din and Abdul 
Qridir, Abdul Aziz anda fourth man, Taj Din> 
who was said to be the person who actually 
collected the offerings The third issue in 
that suit was. is the income from the offer- 
ings of the khankah not alienable ? and 
this was decided in the negative, namely, 
that the offerings were alienable. It has 
been lield by both the Courts below that 
this decision is res judicata. In the pre- 
sent suit, on the issues above quoted the 
suit has been dismissed in consequence. 
The only question for decision in second 
appeal is whether there is in fact any res 
judicata 

It was argued before the learned District 
Judge and repeated in the present memo- 
randum of appeal, that the transfer of a 
share in the offerings in suit was an act 
opposed to public policy and contrary to 
the trusts of the Muhammadan religion, and 
the case for the appellants is that because 
the previous decision was on a point of law 
there is no res judicata, Mr. Tek Chand 
for the appellants concedes that the case 
law on 8 11 of the C P C, may be sum- 
marized as follows When the previous 
question in issue which has been decided 
is one purely of fact all High Courts are 
agreed that it cannot be re-agitated. They 
also agree that it cannot be re-agitated 
when the question is a mixed one of law 
and fact, but when it is a question of pure 
law there is a distinct conflict of opinion, 
and theie is no direct authority in any 
pronoimcemeat by this Court or by the 
Chief Court. 

Mr Badri Das contends that the question 
is a mixed one of law and fact, and I think 
that he is right. The Court in the previous 
suit decided that the rights in the offerings 
were alienable because a custom prevailed 
sanctioning such practice, and the origin 
of the custom lay in certain instances of 
alienation which were held to have occur- 
red. According to s 5 of the Punjab Laws 
Act in questions regarding any religious 
usage or institution the first rule of deci- 
sion must be any custom applicable to 
the parties concerned, and thus the former 
decision was that by reason of the existence 
of a custom the alienation then in question 
and now in question was legal* The ques- 
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tioo of the existence of a custom or at 
any rate of this particular custom is, in my 
view, a mixed question of law and fact, 
because the instances which are the basis 
hf the finding are undoubted facts. There- 
fore^ I come to a contrary decision to that 
of the Court which decided the case of 
1912. 

On the question of the alienability of the 
rights to the offerings would involve dis- 
turbance of a finding of mixed law and 
fact and indeed principally of fact, namely, 
the existence of a particular custom applic- 
able to this particular religious institution. 

The decision, therefore, of the lower 
Appellate Court was correct and the appeal 
must fail. It is dismissed with costs. 

N. H. Appeal diamissed. 


MADRAS HIGH COURT. 

Civih Revision Petition No. 1124 of 1923. 

September 30, 1925. 

Present ; — Mr. Justice Devadoss. 

AYYARU PILLAI- Defendant No. 1— 
Petitioner 
versus 

VARADARAJA PILLAI and another — 
Respondents. 

Limitation Act {IX of 1908)^ Scfi. I, Art 182 {5 ) — 
Step-in-aid of execiiUon— Assignee decree-holder — Re- 
cognition of assignment, application for. 

An assignee decree-holder can apply only to the 
Court ^vhich passed the decree for being recognised 
as the assignee of the decree and he cannot make an 
application only for the purpose of being recognised 
a.s an assignee decree-holder. His application must be 
one for execution and, therefore, if he does not apply 
for execution, his application would not be considered 
to be a jiroper application [p. 770, col 2 ] 

An application by an assignee decree-holder to the 
Court executing the decree, stating that the decree 
had been transferred to him, and le questing it to send 
back the records of the case to the Court which 
passed the decree “for the purpose of further conduct- 
ing the suit” is a step-in-aid of execution within the 
meaning of cl. (5) Art. 182 of Sch. I to the Limitation 
Act. [ttid.] 

Krishnayyar v. Venkayyar, 6 M. 81, 2 Ind. Deo. 

i N. 8.) 334 and Manorath Das v. Ambica Kanta Bose, 

, Ind. Cas. 57; 1) C. L. J 443, 13 C W N. 533, relied 
on. 

Petition, under s 25 of Act IX of 1887, 
praying the High Cou it to revise an order 
of the Court of the Subordinate Judge, 
Tanjore, dated the 15ih September 1923, in 
E. P. No. 356 of 1923 in 8. C. No. 493 of 
191“), 

Mr. Ranasuami Iyer, for tiie Peti- 
tioner. 


VARADARAJA PiLLAI, [9S 1. 0. 192^1 

Mr. K. R. Rangaswami Iyengar, for the 
Respondents. 

JUDGMENT.— This is a petition to 
revise the order of the Subordinate Judge 
of Tanjore recognising the assignment of 
the decree in favour of the petitioner in the 
lower Court. The contention of Mr. Rama- 
swami Iyer for the petitioner is that it was 
not competent for the assignee decree-holder 
to make the application he did to the Court 
executing the decree The decree was 
passed on 12th April 1915 by the Sub- 
ordinate Judge’s Court, Tanjore. It was 
tiansferred for execution to the District 
Munsif 3 Court of Tanjore by an application, 
dated 18th July 1916. The assignee decree- 
holder applied to the District Munsif’s 
Court on lOth February 1920 for the issue 
of notice to the defendant under O. XXI, 
r. 22, and asked “that the records may be 
transferred along with a certificate to the 
Subordinate Judge’s Court, Tanjore for 
the purpose of further conducting the suit’’. 
In it he also stated that the decree had 
been transferred to him by assignment. 
The question is, whether this is an applica- 
tion which it is competent for the assignee 
decree- holder to make. If he was compe- 
tent to make the application it would be a 
step-in-aid of execution under Art. 182 (5) 
of the Limitation Act. It is well- settled that 
an assignee decree-holder can apply onl}' 
to the Court which passed the decree for 
being recognised as the assignee of the 
decree and it is also settled that he cannot 
make an application only for the purpose of 
being recognised as an assignee decree- 
holder. His application must be one for 
execution and, therefore, if he does not 
apply for execution, his application would 
not be considered to be a proper application. 
In this case, he asked that the records be 
sent to the other Court for the further con- 
duct of what he calls a suit and 1 suppose 
he meant by it for the execution of the 
decree. It has been held in Krishnayyar v. 
Venkayyar (1) that if a decree-holder 
applies to the Executing Court to send the 
records to the Court which passed the 
decree, that application is a step-in-aid of 
execution and saves limitation. Whether a 
transferee decree-holder can make a similar 
application is the question. In order that 
bis claim os assignee decree-holder may be 
recognised, it is necessary that the papers 
should be sent back to the Court which 

(1) 6 M. 81; 2 lad. Dec. (k. f.) 834. 



[92 I. 0, 1926] SAtARfiSB V, WAKP BSTATB OF ISMAIL ARmAD MADA. 97J 


)assed the decree. It is admitted that the 
issignee decree- holder was subsequently 
•ecognised to have got a proper assignment 
)f the decree by the Subordinate Judge’s 
Dourt, Tanjore which passed the decree 
[n order to get that relief, his applicatiou 
bo the Executing Court to send back the 
papers to that Court is a competent one. 
I think, in order to enable the Court which 
passed the decree to recognise him as the 
assignee decree-holder, it was necessary for 
that Court to have the records sent up by 
the Executing Court and an application for 
that purpose, I think, comes within the 
expression of “step-in-aid of execution”. 
In this case, the application was not by the 
assignee decree-holder for execution to the 
Executing Court which no doubt he was 
incompetent to make till his assignment 
was recognised. But in order that the 
Court which passed the decree may pass 
an order under 0. XXI, r. 16, it was neces- 
sary though it might not be so in every 
case, at least in this case, that the papers 
should have been sent back. I hold, there- 
fore, that this application was a proper one 
which the assignee decree-holder was com- 
petent to make in this connection, 1 would 
like to refer to the case reported as Mano- 
rath Dasv Ambica Kanta Bose (2). In that 
case an application which was made by a 
person who got a title to a decree by opera- 
tion of law and who made an application 
before the Court which passed the decree 
recognised him as being entitled to execute 
the decree, was a proper application. In 
this view of the case I think the order of 
the lower Court is correct and this petition 
is dismissed with costs. 

V. N. v. Petition dismissed, 

N. H. 

(2) 1 Ind. Cas. 57; 9 0 L. J. 443, 13 0. W. N. 533. 


RANGOON HIGH COURT, 

Special B’lasT Civil Appeal No. 207 of 1924 

AND 

Civil Rbvcsion No. 249 op 1924. 

May 19, 1925. 

Present:— M,r J ustice Rutledge and 
Mr. Justice Heald. 

J. A. SAVARE3E— Defendant— Appellant 
versus 

The Wakf Estate of ISMAIL AHMAD 
MAD A — Placntipp— Respondent. 
B^ngoon Rent Act {II of 1020)^ s, IB'^Enhaiict^ 


ment of rent—Coment of tenant, e^tct of — Illegal 
excess recovered by landlord — Set-off, tenant whether 
entitled to 

Neither acquiescence nor consent on the tenant’s 
part can entitle the landlord to make an enhancement 
of rent in contravention of the provisions of the 
Rangoon^ Rent Act 

Where a landlord has recovered rent in excess of 
the rent legally payable under the Act, the tenant is 
entitled to set off the amount so recovered by the 
landlord as against the rent which accrues due 
subsequently. 

Special first appeal against the decrees of 
the Rangoon Small Cause Court, in C. R. 
Nos. 5246 and 4957 of 1924. 

Mr. J. C. Ray, for the Appellant. 

Mr. Rahman, for the Respondent. 

JUDGMENT.— In the first of these 
cases the defendant-appellant appeals 
from a decree of the Small Cause Court 
and in the second petition by way of 
revision against a decree of the same 
Couit ejecting him from rooms E and L 
of No 31, Lewis Street, Rangoon, on the 
ground that the defendant was not ready 
and willing to pay rent to the full extent 
allowable by the Rangoon Rent Act. 

The case has not been satisfactorily tried 
and the then learned Judge seems to have 
overlooked very important provisions of the 
Rent Act In* his judgment he remarks 
that “the plaintiff’s conduct was .rather 
reprehensible in that he had enhanced 
the rent frequently and by leaps and 
bounds." But the law is on the plaintiff’s 
side. 

It seems that the defendant has been a 
tenant of the piemises for 11 years and 
from the Rent Controller’s finding the rent 
of room E on Ist April 1918, was Rs. 45 
a month and room L was Rs. 60. The 
plaintiff purchased the budding in which 
these two rooms are, in March 1922, and at 
the time he admits that the rent of room 
E was Rs. 50. By January 1923, he increas- 
ed the rent to Rs. 70 and by July 1923, to 
Rs. 100. In January 1923, he increased the 
rent of room L from Rs. 50 to Rs. 70. He 
pleads that the tenant consented to these 
increases. We dare say he may have done 
so under threat of eviction. But it is clear 
that neither acquiescence nor consent on 
the tenant’s part can make the landlord’s 
action legal. The only rent allowable to 
the landlord was Rs. 45 for room E and 
Rs. 50 for room L until he got the Rent 
Controller to fix a different rent. It is clear 
that he never went to the Rent Controller 
And wnen the tenants, in B’ebruary 1928, 
petitioned the Controller, the landlord took 
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eviction proceedings against the leader, one 
Petit, with the result that several of the 
others, including the present appellant, 
signed petitions consenting to the increas- 
ed illegal rents and asked that their peti- 
tions for fixing standard rents he with- 
drawn. None of these proceedings seem to 
have put the then Small Cause Court on 
enquiry, and he assumed that there was a 
free consent on the part of the tenants. For 
one reason or another the cases dragged 
on before the Rent Controller from 3rd 
February 1923, till 5th September 1924, 
over 18 months, when he fixed the rent 
of room E at Rs. 56-4-0 and room L at 
Rs. 50. 

The defendant’s case is that he was ready 
and willing to pay the rent allowable by 
the Act and that he has stopped payment 
because the amount illegally obtained by 
the landlord he was entitled to set off 
against the accruing rent. Section 13 un- 
doubtedly gives him this right subject to 
the conditions therein expressed. The 
Court below ought to have gone into this 
question and decided whether there was 
still a balance due after deduction of the 
amount for which defendant was entitled 
to credit. The materials before us are not 
sufficiently ample to allow this to be done 
now. Nor, in our opinion, is it necessary. 
The landlord’s behaviour in increasing the 
rent and in trying to prevent the tenants 
from availing themselves of the redress 
which the law gives them is extortionate 
and reprehensible to the last degree. 

Taking all the facts into consideration 
we hold the appellant- petitioner was ready 
and willing to pay rent to the full extent 
allowable by the Rangoon Rent Act and 
bad not lost the protection of that Act. 
The judgment and decrees of the Small 
Cause Court are set aside and the plaintiff- 
respondent's suits are dismissed with costs 
in both Courts. Advocate’s fees in this 
Court, five gold mohurs. 

S 5 . K, Appeal and revision allowed. 


V. oajadhah. [92 1. 0. 1926] 

ALLAHABAD HIGH COURT. 

Seconjj Civil Appeal No. 826 op 1923 

CO.N'NEOTED WITH 

Second Civil Appeal No. 825 op 1923. 

June 5, 1925. 

Present: — Mr. Justice Boys and 
Mr. Justice Banerji. 

December 1, 1925. 

Present: — Mr. J ustice Boys and 
Mr. Justice Dalai. 

Chaudhnri SHIB NARAIN— 
—Plaintiff— Appellant 
versus 

GAJADHAR and others — Defendants 

— Respondents. 

Mortgage-Prior and subsequent mortgages — i2e- 
demption— Interest, whether must be paid along with 
principal— whether means usufructuary 
mortgage 

The meaning of the 'wmrd '"girwi"' is not restricted 
to a nsufi net nary mortgage [p 773, col. 2 ] 

A deed of second mortgage recited the first mort- 
gage and declared that tlie mortgagor should not be 
entitled to ledeem the first mortgage without dis- 
charging the second loan also 

Held, that the second mortgage was in the nature 
of an additional mortgage hypothecating the pro- 
perty and that the mortgagor was not entitled to 
redeem the first inoitgage without at the same time 
discharging the second, [p. 774, col. 2.] 

A deed of second mortgage recited the amount 
borrowed and the rate of intciest and then stated that 
“this money” shall be paid when the amount due on 
the pnui mortgage is paid and the prior mortgage is 
ledecmed There was no stipulation that the interest 
was to be added to the principal, and permission 
was granted to the mortgagee to sue for interest 
separately. 

Held, (1) that the expression “this money” in the 
deed included the piincipal money together with 
interest, [p 775, col 2] 

(2) that the permiision granted to the mortgagee 
to sue for interest separately was an additional pri- 
vilege grante<i to the mortgagee and that he was not 
bound to sue separately for interest; [ibid ] 

(3; that the mortgagor was, therefore, bound to pay 
the entire amount of inteiest to the mortgagee at the 
lime of redemption, [ibid,} 

Second appeal from a decree of the Dis- 
trict J udge, Agra, dated the 15th February 
1923. 

Messrs. Braj Nath Vyas and Baleshwari 
Prasad, for the Appellant. 

Messrs. U. S. Bajpai and N. P. Asthana, 
for the Respondents. 

JUDGMENT. 

Boys and Banepjl, JJ.— (June 5, 
1925 ). — This is a plaintiff’s appeal. The 
suit was by one Shib Narain, who had 
purchased the rights of the mortgagor, for 
redemption of a usufructuary mortgage 
dated the 21st of May 1864 made by Gqvind 
Prasad in favour of Ohaudhri Bebari Lai. 
This mortgage was for a sum of Rs. 500 
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and was admittedly a usufructuary mort- 
gage. 

It had been followed by a second mortgage 
on August 14th 1364 for Rs. 200 in favour 
of the same mortgagee. It recited the 
first mortgage forRs. 500 and further de- 
clared that the mortgagor should not be 
entitled to redeem without discharging the 
second loan also. 

This was again followed by a third mort- 
gage on June Ist, 1867, in favour of the 
same mortgagee. It recited the prior total 
debt of Rs. 700; it referred to a subsequent 
** mashrvt id rahn document for Rs. 2(J0 
which was being taken back (and with 
which we are no further concerned) and 
then said that Rs 99 was being taken in 
cash and for this total Rs. 299 the mort- 
gagor was executing this fresh mashrut nl- 
rahn (the deed itself contains this descrip- 
tion) document , and it was further declared 
that the executant would pay this Rs. 299 
first before discharging the earlier debt, 
and would pay up all interest before taking 
possession. 

These three mortgages we will refer to 
hereafter as the first, second and third 
mortgages. 

On the 23rd of August 1J*80 an agreement 
was signed between one lialdeo, the father of 
Oajadhar, theprincipal defendant-respondent 
in this case, and (Jhaudhii Behan Lai, the 
mortgagee above named, m which Chaudhri 
Behari Lilissaid to have lecognised Baldeo 
as half owner in at any rate the fiist mort- 
gage, and one of the questions we have to 
decide is whether this agreement recognis- 
ed him as half owner of the second and 
third mortgages also 

On the 6th of December 1914 the heirs 
of Govind Prasad, the mortgagor, sold the 
equity of redemption to Shib Narain, the 
present plaintiff, who is the son of the 
deceased Chaudhri Behari Lai the mort- 
gagee. The result of this transaction was 
that Shib Narain became the sole owner of 
half the property, and owner of the equity 
of redemption in regard to Baldeo’s half. 

On the 5th of December 1919 Shib Narain 
filed this suit for redemption, in respect 
of the first mortgage, of the half mortgaged 
to Baldeo He allege 1 that he had de- 

? osited certain monies under s. 83 of the 
ransfer of Property Act; that the defend- 
ant refused to withdraw the amount ; and 
that now, on the other hand, there was due 
th' him, Shib Narain, ^ a sum of Rs. 650. 
The defence was that* the defendant Qaja- 
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dhar, son of Baldeo, now deceased, was also 
entitled to a half share in the second and 
third mortgages, and further that the first 
mortgage could not be redeemed without 
prior or at least simultaneous discharge of 
the second and third. Both points were 
decided against the plaintiff by both Courts 
and the suit was dismissed in toto. 

Three points arise for determination in 
this case. 

First, whether the defendant Gajadhar, 
son of Baldeo, is entitled under the agree- 
ment of the 23rd of xVugust 1880 to a half 
share only in the first mortgage, or also 
to a half share in the second and third mort- 
gages. 

The second question is, whether the de- 
fendant could insist upon the discharge 
of the second and third mortgages at the 
same time as the redemption of the first usu- 
fructuary mortgage. 

The third question is, if it be held that 
the plaintiff could only obtain redemption 
of the first mortgage on condition that he 
also discharged the second and third, could 
he now be given a decree in respect of all 
three mortgages when he ^had only asked 
for redemption in regard to*the first. 

We will consider first the agreement of 
1880. That contains the words .• — ''Girwi ki 
70 btghas 4 and later the words: — 

Hamaro tumharo jo htssa brabar ka hai'\ It 
is urged for tlie appellant that the word 
“gfirm” indicates that this acknowledg- 
ment of equal shares could refer only to 
mortgages of the nature of a usufructuary 
mortgage and could not refer to the second 
and third mortgages We see no justifica- 
tion for this restriction of the term, but 
we may add that even if that were a justi- 
fiable interpretation of the word, there is 
authority in the judgment of Mr. Justice 
Bauer ji in Har Pershad v. Ram Chander 
(1), for holding that even the second 
and third mortgages in this case may 
be regarded as usufructuary mortgages. 
It is not, however, necessary to press that, 
for, as we have said, there is nothing in 
the word “ girwi'\ so far as we are aware, 
to restrict it to a usufructuary mortgage. 
On the other hand we think that the words 
“ girwi ki " were here only used as descrip- 
tive of all the mortgagee rights of the 
parties in the property specified as distingu- 
ished from their vendee rights in other 
property referred to as “ bainamah fci.' 

(l) 63 Ind Oas 750, H A. 37, 19 A L. J. 807, 3 U. 
P. L. R. (A.) 139; A, L R. 1922 All 174 (F. B.) 
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Further for the appellant reliance was placed 
on an admission said to have been made by 
the defendant Qajadhar in cross examina- 
tion, that his right to possession was only 
based on the first usufructuary mortgage- 
deed, This would clearly not be sufficient 
to preclude him from maintaining that 
the three mortgages were really one. It is 
obvious that in one sense his claim for 
possession would be based on his first usu- 
fructuary mortgage. The statement was, 
moreover, brought out in cross-examination, 
but in examination- in-chief he had already 
definitely asserted his claim to be based on 
all the three mortgages We hold, there- 
fore, that the defendant had in fact a half 
share in all three of the mortgages, and we 
decide this question against the appellant. 

The second question is, can the defend- 
ant compel simultaneous redemption of 
the second and third mortgages The 

f ilaintiff-appellant claim.s that he cannot, 
t is urged for him that he need not re- 
deem simultaneously the later mortgages, 
unless they “ consolidated the old and the 
new transactions." It would seem that of 
this class of case theiemfiy be three types: — 
Where it is suggested (1) that the first 
mortgage cannot be redeemed unless the 
second mortgage is first or simultaneously 
redeemed ; (2) that the second moitgage 
cannot be redeemed unless the first mort- 
gage is first or simultaneously redeemed, 
and (3) that neither the first nor the second 
can be redeemed separately. The present 
case is alleged by the defendant to be of 
the first type, with this addition that there 
is a third mortgage which bears to the first 
two the same relation that the second bears 
to the first. 

We will consider first whether the first 
mortgage can be redeemed without redeem- 
ing the second. 

We have set out at the commencement 
of this judgment the terms of the deeds 
sufficiently for the present purpose. 

In support of his claim to redeem the first 
mortgage alone, the appellant relies on 
Bhartu v. Dalip (2) and Kesar Kunwar v. 
Kaihi Ram (3). In Bhartv v. Dalip (2), 
it is clear that the restrictive agreement 
embodied in the later mortgage was mis- 
read and the effect of the particular decision 
was explained away in the later decision by 
the same learned Judge in lirij Lai Singh 

(!) 3 A. L, J. 67S A. W. 'N. (ISOO) a78. 

30 Jnd. 088 . 777; 37 A, 634; 13 A- L, J. 889. 


V. Bhawani Singh, (4) which we shall 
notice later when considering the cases 
that support the respondent. The other 
case reported as Kesar Kunwar v. Kashi 
Ram (3) relied on for the appellant helps 
him no more In that case it was only 
held that (assuming that, if the second mort- 
gage was not time- barred, the defence would 
be a' good one that it must be paid off before 
redeeming the first mortgage) where there 
was a provision that the first mortgage 
should not be redeemed without paying off 
the second, and the second was in fact bar- 
red by limitation, theiCourt could not possib- 
ly allow the defendant to rely on the con- 
dition as to first discharging the second 
mortgage and so in fact enable him to se- 
cure payment of a debt which he had allow- 
ed to become time- barred. 

For the defendant-respondent reliance 
was placed on Ranjit Khan v. Ramdhan 
Singh (5), Brij Lai Singh v. Bhawani Singh 
(4) and Har Pershad v. Ram Chander (1). 
We are perfectly satisfied that on the 
terms of the second mortgage it is 
governed by the principles laid down in the 
three cases that we have quoted; that it is 
in the nature of an additional mortgage 
hypothecating the property, and that on 
the principles laid down in those three 
cases the plaintiff mortgagor was not entitl- 
ed to redeem the first mortgage without 
at the same time discharging the second. 

The case of the third mortgage is even 
more clear. In that the expression “mash~ 
rut ul-rahn" specifically occurs, and as 
regards this mortgage Counsel for the 
appellant has not found it possible to re- 
sist seriously the contention of the defend- 
ant that this third mortgage must be dis- 
charged before or simultaneously with re- 
demption of the first. 

As to the third question it has similarly 
not seriously been contended that the plaint- 
iff could obtain redemption of the first^ 
mortgage and discharge the second and! 
third on his prayer as at present framed, in 
which the relief asked for has only referred 
to the first mortgage. But it is urged on 
his behalf that we should allow him now 
even at this stage to amend his plaint, and 
remand the case to the lower Court for de^ 
termination of the question as to how mucli 
is due on all three mortgages together. This 
course was permitted in Brji Lai Singh v, 
Rhawani Singh (4) though it appears not to 

(4) 7 Tnd Gas 11.5; 32 A. 651; 7 A. L. J. 821. 

(5) 2 InU. Gas. 859; 31 A 482; 6 A. L. J. 654, 
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have been followed in the earlier case re- 
ported as Ranjit Khan v. Uamdhan Singh 
(5). 

We think that such a prayer should not 
be too readily granted; that in view of the 
decisions to which we have referred the law 
as interpreted by this Court at any rate 
should be well enough known. In the pre- 
sent case, however, we are prepared to accede 
to the prayer. We have, therefore, given 
the appellant permission to amend the 
plaint so as to ask for relief as regards the 
second and third mortgages also, and, that 
amendment having been made, we remand 
this case to the Court of first instance 
through the lower Appellate Court under O. 
XLI, r. 25 with directions to take such fur- 
ther evidence as may be necessary, and to 
determine the amount that may be due by 
the plaintiff to the defendant on foot of all 
three mortgages. On return of the finding 
the usual ten days will be allowed for filing 
objections. 

On receipt of the finding Dalai and Boys, 
JJ., on December 1, 1925, delivered the fol- 
lowing 

JUDGMENT.— This suit was re- 
manded by this Bench under O. XLI, r, 
25 of the C. P, C to permit the plaint- 
iff-appellant to amend his plaint and 
include the other mortgages therein. This 
was done and the lower Appellate Court 
has decided that Rs. 4,913 lis due by 
the plaintiff for the purpose of redemption 
of all the three mortgages. The plaintiff 
is owner of half the mortgagee rights and 
he has sued for the redemption of only half 
of the property. The amount, therefore, 
which he will have to pay will be half of 
Rs. 4,913. 

The other objection to the finding of the 
lower Appellate Court relates to the amount 
of interest payable on the bond of 14tb 
August 1864. Interest is calculated on that 
amount at the simple rate of Rs. 1-4 0 per 
cent, per mensem from the date of the bond, 
14th August 1864 up to the date on which 
the lower Court prepared the account that 
is 21st of July 1925 The amount of in- 
terest comes to Rs. 1,828 It is argued here 
on behalf of the plaintiff appellant that in- 
terest would be recoverable by the defend- 
ants only for 12 years, that is, Rs 360. 
The bond contains a stipulation that the 
mortgagee may sue for the interest due on 
|his bond separately. On this ground the 
plaintiff’s case ig that the suit for interest 
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for a period of more than 12 years is time- 
barred. We have read the terras of the 
bond and do not accept this contention. 
In the bond the amount borrowed is stated 
and Ihen the rate of interest and it is stated 
after this that the money shall be paid when 
the amount due on the prior mortgage is 
paid and the prior mortgage is redeemed. 
The words used areyihrupiya, this money, 
According to the plaintiff’s Counsel this 
term dencttes only the principal amount and 
not the interest because as pointed out by 
him there is no stipulation that the interest 
was to be added to the principal Finally, 
there is the permission granted to the mort- 
gagee to sue for interest separately. We are 
of opinion that this is an additional privi- 
lege granted to the mortgagee and he was 
not bound to sue separately for interest. If 
he was satisfied with the security and per- 
mitted the interest to accumulate there was 
no bar to that procedure according to the 
terms of the bond In ordinary acceptance 
of the term “this money” would include the 
principal amount together with interest. 
We disallow objection No 1. 

In the result we decree the plaintiff’s suit 
for redemption on payment of Rs. 2,456-8-0. 
A preliminary decree for redemption shall 
be prepared under 0 XXXIV, r 7 of the C. 
P. C Interest shall run at bond rates on the 
two bonds of 1864 from the 21st of July 1925 
up to six months from to-day’s date On 
non payment of the money within the time 
specified the usual result shall follow. The 
mortgagee-respondents shall receive their 
coats of all the Courts-costs according to the 
valuation of the property including fees here 
on the higher scale. 

z K. Appeal accepted,, 


RANGOON HIGH COURT, 

Civil Revision No 224 of 1924. 

June 18, 1925. 

Present: — Mr. .Justice Das. 

MA 8HRWE U— Applicant 
versus 

MA SHIN AND OTHERS— Respondents. 

Civil Proof dure Code (Act V of 1903), s ll-i — LimU 
tation Aet (IK of 1908), a 0- Application diimitsed 
as barred by time— Benefit of minority ignored -Revi- 
sion 

Petitioaer's application for leave to sue tn forma 
pauptvis was rejected on the ground that the suit 
was barred by time, but m arriving at this conclusioa 
that Court overlooked the provisions of a 6 of the 
Limitation Act to the bsnolit of which the petitioner 
was entitled: 
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llcldf that the order rejecting the petitioner’s appli- 
cation was liable to lie act aside in revision 
. Civil revision from an order of the Sub- 
Divisional Couit, Thaton, in C. M, No. 5 of 
1924. 

Mr. Hla Pe, for the Applicant. 

Mr. Auzam, for the Respondent. 

JUDGMENT* — In this case petitioner 
had applied for leave to sue as a pauper in 
the Court of the Sub-Divisional Judge of 
Thaton. Her suit was based on a claim to 
a share of inheritance left by her parents. 
The defendants in that suit admitted that 
the petitioner was a pauper but contested 
her right to sue as a pauper on the ground 
^at her claim was barred by limitation. 
The lower Court dismissad the application 
on the ground that the petitioner’s claim 
was barred by limitation. The lower Court 
entirely overlooked the provisions of s. 6 
(1) of the Limitation Act. Amittedly the 
petitioner was a minor when her cause of 
action arose and she came of age less 
than 12 years before the filing of the suit. 
Section 6 (1) of the Limitation Act clearly 
applies in her case and her suit is within 
time. 

The order of the lower Court is set aside, 
and the petitioner is granted leave to sue 
as a pauper* 

2* K, Petition allowed. 


MADRAS HIGH COURT, 

Civil Revision Petition No. 539 of 1924 
April 28, 1925. 

Present : — Mr. Justice Odgers. 

V. TIRUMALAOHARIAR— PlIintipf- 
Petitioner 
versus 

ATHIMOOLA KARAYALOR and others — 
Defendants Nos. 2 to 6 and 1 to 7— 
Respondents. 

Civil Procedure Code (Act V of 1908), s 115, 0. IX, 
^ parte decree, application to set aside — 

Engagement of Pleader m other Court, whether suffi- 
cient cause Discretion of Court — Revision — Decree 
against several defendants having separate interests — 
Application by some to set aside decree — Procedure 

It is not an invariable rule that the absence of a 
Pl^er owing to his engagement elsewhere is a 
sufficient cau^ for setting aside an ex parte decree, 
the Hi^h Oourt will not in revision interfere with 
the discretion of the Oourt of first instance in setting 
asi^ an ex pane decree on that ground [p. 777, col. 1.1 

Where a plaintiff impleaded several persons as 
paitxes to a suit on the ground that they were several- 
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ly in possession of the assets of a deceased person, 
and an ex parte decree was passed against all oi them, 
on an application by some only of the defendants to 
set aside the ex parte decree' 

Held, that it was not open to the Court to set 
aside the decree as against the defendants who had 
not applied to set aside the decree, [p. 777, col. 2.] 

Petition, under s. 115 of Act V of 1908, 
praying the High Court to revise an order 
of the Court of the Subordinate Judge, 
Tinnevelly, in I. A. No. 10 of 1924, in 0. 8. 
No. 120 ol 1921 (in 0. 8. No. 73 of 1923 on 
the file of the Court of the Second Addi- 
tional Sub- Court, Tinnevelly). 

Mr. iS. Rajagopalachari, for the Peti- 
tioner. 

Mr. S. Ramasami Iyer, for the Respond- 
ents. 

ORDER. — This was a suit by Ihe plaint- 
iff against seven defendants. I understand 
that the suit is for specific performance of 
a contract entered into by the husband of 
the Ist defendant and the plaintiff. The 
suit is also in the alternative for the value 
of the land. The deceased was one Narabi 
Khone, the let defendant is his widow, the 
2nd defendant his nephew, 3rd defendant 
is the son of the 2nd defendant, defend- 
ants No. 4 to 6 are the sons of a brother 
of the 2nd defendant and the 7th defend- 
ant is the daughter of the deceased. These 
persona are all said to have in their hands 
certain assets of the deceased Nambi Khone 
under some arrangement made in his life- 
time, called a settlement. The suit was 
called on for trial on the 24th October 1923 
before the Subordinate Judge, Mr N. 8. 
Natesa Iyer The defendants No. 1 and 7 
and defendants Nos. 2 to 6 had different 
Vakils on the record. When the case was 
taken up, the Vakil for the plaintiff was 
not there and neither of the Vakils for the 
defendants was there. The plaintiff, how- 
ever, went into the box and examined him- 
self and one other witness and an ex parte 
decree was the result, A petition was then 
put in to the succeeding Subordinate Judge 
Mr. R. Nageswara Iyer on the 7th Feb- 
ruary 1924 by the defendants Nos. 2 to 6 only 
to set aside the ex parte decree and restore 
the suit to file. The learned Subordinate 
Judge was inclined to believe that the peti- 
tioner’s Vakil was engaged elsewhere when 
the suit was taken up and was of opinion 
that that amounted to a reasonable cause 
for non-appearance of the petitioners on the 
days in question. He, therefore, set aside 
the ex pa 7‘te decree obtained as against all 
the defendants. 
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Two points have been argued before me 
in revision. The first is that the Judge 
has no jurisdiction to treat the absence 
of a practitioner as a sufficient cause for 
not appearing when the suit was called on 
for hearing under 0. IX, r. L5 (a) and con- 
sequently that even if the petitioner-plaint- 
iff is wrong on this point the ex parte decree 
ought not to have been set aside as a whole 
but only with regard to the defendants Nos 2 
to 6 who requested that it should be so set 
aside, lam far from saying that if I weie 
hearing this case on the Original Side 1 
should hold as an invariable rule that the 
absence of a Pleader is a sufficient cause for 
setting aside the ex parte decree. But it 
is a very different thing to say that the 
learned Subordinate Judge acted without 
jurisdiction or with material irregularity 
in regarding that as a sufficient cause for 
doing BO. With regard to the absence or 
presence of Pleaders, the parties were in 
much the same boat before the Subordinate 
Judge, and I am not inclined to interfere 
in revision with hi.s discretion in regarding 
the absence of the Pleader of the defendants 
Nos. 2 to 6 as a sufficient cause for non-ap- 
pearance. 1, therefore, think that with regard 
to this part of the case the civil revision 
petition must be dismissed. But there is one 
point where I think the Subordinate Judge 
had made an omission with regard to the de- 
fendants Nos. 2 to 6. The defendants Nos 2 
to fi should pay the plaintiff s costs up to 
date before the suit is taken on the file in 
the Sub-Oourt. 

With regard to defendants Nos. 1 and 
7, I am not prepared to say that the cause 
of action is necessarily joint and indivisi- 
ble as against them. The plaintiff has, I 
dare say, quite wisely made defendants 
everybody that he can possibly conceive 
would have any assets of the deceased 
Nambi Khone, and there is no doubt that 
he hopes to catch some of the assets any 
how in the hands of these defendants. I 
think the case really falls within the prin- 
ciple laid down by Mr. Justice Krishnan in 
the case reported as Narayanaswamy Iyer 
V, Doramvamy Pathar (1). There the suit 
was one to obtain possession of separate 
items of property from separate sets of 
defendants. 1 think really that is the case 
here as it is perfectly plain that although 
the defendants are related by blood, they 
are, of course, in no sense a joint family 

(1) 65 Ind. Oas, 343; (1921) M. W. N. 795. 
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nor is there any allegation as far as I know 
that they are living together or anything 
of the kind so that 1 think that with regard 
to defendants Nos. 1 and 7 the learned Sub- 
ordinate Judge was wrong. They did not 
petition either in the lower Court or here. 
The ex parte decree, therefore, is not set 
aside as regards them. The petitioner will 
get his costs from defendants Nos 1 and 7 
in this Court. 

V. N, V. Order modified. 

z. K. 


RANGOON HIGH COURT. 

Special Second Civil Appeal No 209 of 
1924. 

June 8, 1925 

Present' — Mr. Justice Rutledge and 
Mr. J ustice Heald. 

MAUNG SAN P WE and another — 
Appellants 
versus 

HAMADANBE and others— Rbspondbnts. 

Civil Procedure Code {Act V of 1908), s 6J(, — Attach- 
ment — Property sold bxj judgment- dehtoi before attach- 
ment— Conveyance executed duimg attachment^ effect 
of. 

What IS aimed at in s 64, 0 P C , is the transfer 
of a benelicial inUTest, d( livery of property or any 
payment [p 778, col 2] 

Where a judgment-debtor sells certain property, 
receives the purc]ia«e-money and hands over posses- 
sion of the propel ty to the purchaser before the pro- 
perty lb attached, but the sale-deed is executed after 
the attachment is made, the transaction is not brought 
within the purview of s G4, G PC, inasmuch as at 
the date of attachment tliere was no beneiicial interest 
in the propel ly left m the judgment-debtor, he being 
at most possessed of the bare legal title which he wais 
bound to convey on dom<and to the purchaser [tbxd ] 
Special second appeal from a decree of 
the District Court, Tharrawaddy, in C. A, 
No 112- A of 1923. 

Mr. Robertson, for the Appellants. 

Mr. Paw Tun, for the Hespondents 
JUDGMENT. — Appellants sued re- 
spondents for a declaration that they were 
owners of a plot of paddy land, part of 
holding No, 47 of 1922-23 of Kyakatdan 
Kwin Their case was that that holding 
belonged to one Maung Shan who mort- 
gaged It to the let appellant’s mother, the 
respondent Ma Yeik, that in 1917 Maung 
Shan agreed to sell seven acres out of that 
holding, being the land now in dispute, to 
appellants for Es. 1,000, that appellants 
then paid Ks. 50 as part of the price, that 
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at that time it was agreed between Maung 
Shan, Ma Yeik, and appellants that the 
balance of the price should be payable by 
appellants by yearly instalments and that 
appellants should pay interest on it, that 
in accordance with that agreement appel- 
lants paid an instalment of Rs 200 to Ma 
Yeik and received possession of the seven- 
acre plot, that since then he had been in 
possession of that plot and had been pay- 
ing revenue on it, that, thereafter, on the 
3rd of March 1918, Maung Shan sold the 
whole holding to Ma Yeik by registered 
deed, that the mutation of names was effect- 
ed so that the holding now stands in the 
name of Me Yeik, that Ma Yeik agreed to 
convey the seven-acre plot to appellants on 
payment of the price in full, that appel- 
lants had paid the price in full, that Ma 
Yeik had duly executed a registered con- 
veyance of the seven-acre plot in favour 
of appellants, (hat the plot was according- 
ly put into appellants’ names, that there- 
after one Po Tu, agent of the Ist respond- 
ent, a transferee of a decree!^ against Ma 
Yeik, brought the whole holding to sale in 
execution of that decree, that the 3rd 
respondent, Paw Tun became the purchaser 
of the holding at the Court auction, and 
that appellants were owners of the seven- 
acre plot and were entitled to a declaration 
of their title. 

Ma Yeik did not contest the suit, but 
gave evidence for appellants 

The respondent. Pa Tun, suggested that 
the sale of the land by MaYeik to appel- 
lants was a sham and fraudulent transac- 
tion He said that he bought the land at 
the Court auction and was put into posses- 
sion and that he thereby acquired a good 
title. 

The Ist respondent also pleaded that 
the conveyance by Ma Yeik to appellants 
was fraudulent and collusive and that ap- 
pellants were never in possession of the 
property. 

The Trial Court found that appellants 
succeeded in proving that Maung Shan 
agreed to sell the plot to them for Rs. 1,U00 
that appellants then paid Rs. 250 as part 
of the price, that they subsequently paid 
the price in full, that Ma Yeik conveyed 
the plot to appellants, that although that 
conveyance was made after the holding had 
been attached in execution, the attachment 
was illegal and invalid, and that appellants 
had acquired a good title to the land 

The Ist respondent appealed and the 
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lower Appellate Court agreed with the Trial 
Court that appellants succeeded in proving 
the agreement to sell and the payment of 
the price in full, but held that the Trial 
Court was not entitled to consider the 
validity of the attachment because appel- 
lants had not themselves questioned it, and 
that because the conveyance from Ma Yeik 
to appellants was made after the property 
had been attached, the conveyance was void 
under s 6l of the Code, 

Appellants appeal on the grounds that 
the District Court was wrong in holding 
that the conveyance was iroid under s. 6i, 
and ought to have held that the attachment 
was invalid. 

The conveyance from Ma Yeik to the ap- 
pellants, Ex B, was registered on the 25th 
June 1921. From Ex. 2, which is a certified 
copy of the diary in Civil Execution No. 25 
of 1921 of the District Court of Tharrawad- 
dy, the attachment of the property was 
effected on or before the 8th June 1921, 
when the warrant is stated to be returned 
duly executed But some years before this 
date, the judgment- debtor had agreed to 
sell the land in question to appellant and 
he had been given possession and had paid 
for the same at the time, partly in cash and, 
as to the balance of Rs. 750, by a promissory 
note bearing interest at Rs, 1-8-0 per cent, 
per mensem. And this promissory note 
from the evidence bad been discharged 
some months before the attachment. Conse- 
quently at the time of the attachment Ma 
Yeik had no beneficial interest in the land 
in question. She was at most possessed of 
the bare legal title which she was bound to 
convey on demand to her purchaser. [Trans- 
fer of Property Act, s. 55 (1) (d)]. 

In these circumstances, appellant was 
owner w'ith a good possessory title. 

In our construction of s. ()4 of the 0. P. 0. 
what is aimed at is the transfer of a bene- 
ficial interest, delivery of property or any 
payment. None of these things took place 
in the present case. And we consider that 
to hold the section to apply so as to defeat 
the appellants’ present claim would be 
stretching the letter of the section so as to 
defeat the spirit. 

For these reasons we allow the appeal and 
restore the decree of the Sub-Divisional 
Court. The appellants will have costa 
throughout. 

z. K. Appeal allowed. 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 1603 of 1921. 
Januarv20, 1925. 

Present: — Mr. Justice Campbell. 

Mian TAJ MOHAMMAD - Plaintiff — 
Appellant 
versus 

FARID KHAN and others— Defendants 
— Respondents. 

Provincial Small Cause Courts Act (IX of 1887), 
Sch. II, Art 13 — Suit for cesses improperly collected 
— Second appeal 

Article 13 of Sch. II to the Provincial Insolvency 
Act applies only when the claim is diiectly against 
the person who is primarily liable to pay the cesses 
or dues and by whom they are originally payable and 
a suit against a person who has improperly collected 
the dues from the party primarily liable is beyond its 
scope Theiefore, no second appeal lies in such a suit. 

Ilarnamx Gandu, 81 P R 1889, Jowahir Singh v 
Sardar Man Singh, 84 P R 1892 and Pohla \ Per tap 
Singh, 2 P R 1887, refeired to 

Appeal from a decree of the District Judge, 
Multan, dated the 8tli March 1924, cori' 
finning that of the Fourth Class Sub-Judge, 
Mailei, District Multan, dated the 30th June 
1923 

Lala Mehr Chan I Mahajan for Kanwar 
Dalip Singh, for the Appellant. 

Lala Amar Nath Ghana for Lala Fakir 
Chand, for the Respondents. 

JUDGMENT.— This judgment will 
dispose of Civil Appeals Nos. 1603, 1604 and 
1605 of 1924. In each case the value of the 
subject-matter of the original suit did not 
exceed Rs. 500 and the preliminary objec- 
tion is raised that no second appeal lies by 
virtue of s. 102 of the C. P. C. 

All three suits were of the same nature. 
The plaintiff, Taj Mohammad, is.the lambar- 
dar of Mauza Burana in the Multan District. 
In 1903 he brought a suit against the Hindu 
panchayat of the village and against his 
Qodambardar Mohammad Khan for a declara- 
tion that he was entitled to Re. 8-6 0 per 
cent, of the dhart or weighment dues and 
he obtained a decree on appeal. Since 
then Mohammad Khan the co lambardar has 
died and the post held by him has been 
brought under reduction. The present 
plaint alleges that Farid Khan son of Moham- 
mad Khan has gone on realising his father’s 
share of the weighment dues since the lat- 
ter’s death, that is to say, another Re. 8-6-0 
per cent, and the suits are for recovery 
from him of those realisations for various 
periods on the ground that the lambardar 
or lambardars alone have a right to them 
and that they have been improperly collect- 
ed by Farid Khan who is not a lambardar. 
The question for decision is whether the 
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suits come within Art. 13 of the Second 
Schedule to the Provincial Small Cause 
Courts Act. If they do not, a second appeal 
is barred by s. 102 of the C. P. C. read with 
s. 15 (2) of the Provincial Small Cau^o 
Courts Act. 

It has been held repeatedly that to apply 
Art. 13 the claim should be directly against 
the person who is primarily liable to pay the 
cesses or dues and by whom they are ori- 
ginally payable and that a suit against a 
person who has improperly collected the 
dues from the party primaiily liable is not 
within the scope of Art. 13. This has been 
made clear, inter alia, in Harnam v. Gandu 

(i), Jowahir Singh y Sardar Man Singh (2) 
and Pohla v. Pertap Suigli (3) Indeed the 
previous suit referred to above was ruled by 
the Chief Court to be a small cause in spite 
of the fact that it w^as for a declaration 
[Vide Mohar Singh v. Taj Mahamed (4)]. 
This latter decision may or may not be 
correct but the other judgments are quite 
definite on the point. 

The learned Counsel for the appellant 
can do no more than to rely upon an obiter 
dictum in Harnam v Gandu (1), which con- 
tains the observation thata claim of the kind 
dealt with where the bone of contention 
really is the title of the defendant to the 
dues received by him, might be framed in 
such a manner as not to be cognizable by a 
Small Cause Couit as for instance, if the 
suit had been to establish an exclusive 
right as against the defendant to discharge 
the functions of the office to which the dues 
were payable during a specific period and 
for damages for infringement of that right. 
The present suits as framed, ho w^ever, can- 
not be called suits to establish a right on 
the part of the plaintiff to discharge the 
functions of the office of lambardar. It is 
true that the plaintiff has inserted the 
word ''harja'' in describing the sums wffiich 
he claims but that fact cannot help him 

I dismiss all the three appeals with 
costs. 

R. L. ' Appeals dismissed, 

(1) 81 P R. 1889. 

(2) 84 P R 1892 

(3) 2 P R 1887. 

(41 18ind Cas 532, 120 P R 1912, 64 P. W. R 1913; 
103 P. L. R 1913 
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RANGOON HIGH COURT. 

Civil Revision No. 88 of 1925. 

June 19, 1925. 

Present : — Mr. J ustice Doyle. 

M. A.-SHAKUR—Petitioner 
versus 

MUNICIPAL CORPORATION op 
RANGOON — Respondent. 

oity of Rangoon Municipal Act (VI of 1022) ^ ss, 
12y H — bivil Procedure Code (Act V of 1908), s. 115 
— Reference to Small Cause Court — Revision — Agree- 
ment by Municipal Councillor to supply materials to 
Municipal contractor, effect of 

The High Court has jurisdiction to revise a deci- 
Bion of the Chief Judge of the Rangoon Small Cause 
Court given on a reference under s 14 of the City of 
Rangoon Municipal Act. [p. 780, col. 2; p. 781, col. 1 J 

A Municipal Councillor who was a brick manufac- 
turer contracted to supply bricks to a contractor to 
whom the Municipal Corporation had given a contract 
to 'build a market There was nothing to show that 
when the Corporation gave the building contract to 
the contractor the Councillor knew that the contract 
for the supply of bricks would fall to his share 

Held, that the Municipal Councillor was not dis- 
qualified by reason of the contract for the supply 
of bricks from sitting and acting as a Councillor, 
[p. 782, col. 1 ] 

Civil revision from an order of the 
Small Cause Court, Rangoon, in Municipal 
Reference No. 20 of 1925. 

Mr. Eusoof , for the Petitioner. 

Mr. Cowasjee, for the Respondent. 

JUDGMENT.— Under s. 14 of the City 
of Rangoon Municipal Act, the Municipal 
Corporation of Rangoon made a reference 
to the Court of Small Causes, Rangoon, 
stating that Mr. M. A. Shakur was a Coun- 
cillor of the Municipal Corporation and a 
large manufacturer of bricks; that, during 
the Councillorship of Mr. M. A. Shakur, the 
firm of Messrs. A. 0. Martin & Co., ob- 
tained, from the Corporation, a contract for 
the erection of an extensive construction 
known as “ part B” of the new Municipal 
Market, which would involve the use of a 
large quantity of bricks; and that Mr, M. A. 
Shakur had entered subsequently — If the 
terms of the reference given are actually 
correct — into a contract with .Messrs. Martin 
& Co. to supply them with bricks and had 
been supplying bricks to Messrs. A. C. 
Martin & Co., to be used for the erection of 
the said buildings. The Municipal Corpora- 
tion, therefore, desired the Small Cause 
Court of Rangoon to decide whether, under 
s. 12 (/) of the City of Rangoon Municipal 
Act, Mr. M. A. Shakur had become disquali- 
fied from being a Councillor, inasmuch as he 
had, directly or indirectly, ashare or interest 


in the contract of Messrs. A. C. Martin 
& Co. 

The learned Chief Judge of the .Small 
Cause Court of Rangoon pointed out Jthat s. 
12 (/) reproduces the wording of a similar 
provision in the English Municipal Cor- 
porations Act of 1882. He admitted that 
reported cases on the question were relevant 
to the enquiry, but was of, opinion that the 
question was one of fact, which, in each 
case, must be determined on its own merits. 
He quoted the words of Atkin, L. J., in 
Laptsh V. Braithwaite (1) on the intention 
of the section, and held, on the principle 
enunciated by Atkin, L J., that Mr. Shakur 
could not possibly be disinterested in the 
contract of Messrs. Martin & Co. on the 
ground that his advice as a Corporator on 
the quality of bricks used by Messrs. 
Martin & Co. would not be disinterested; 
and that his opinion, as regards the original 
giving of the contract to Messrs. Martin 
& Co , with the possible, if not piobable, 
anticipation of a beneficial contract for the 
supply of bricks to come, could not also be 
disinterested 

On behalf of Mr. Shakur it is now urged 
that the learned Chief Judge of the Small 
Cause Court erred in law in holding that 
the petitioner had a share or interest in the 
contract of Messrs Martin & Co , with the 
Corporation; and that he failed to see that 
there was nothing on the record to show 
that any benefit flowed from the contract to 
the petitioner. It will be unnecessary to 
deal with the other grounds now taken in 
revision. 

A preliminary objection was raised that 
under s. 14 of the Rangoon Municipal Act, 
the decision of the Chief Judge of the 
Rangoon Small Cause Court on the matter 
now under consideration was final and 
that, therefore, this Court has no jurisdic- 
tion. 

I am unable to distinguish this case from 
the case of Mahommed Ebrahim Moolla v. 
Jandass (2), in which it was held that, 
although 8. 18 of the Rangoon Rent Act 
enacts that the decision of the First Judge 
of the Court of Small Causes of Rangoon 
shall be final when disposing of a reference 
under the Rangoon Rent Act, this does 
not prevent the High Court from acting 
under s. ll!) of the C. P. C. 

(1) (1924) 41 T. L. K. 14, 93 L. J. K. B. 1123; 131 
L. T. 586, 88 J P. 187; 22 L. Q. R. 665; 69 8. J. 70 

(2) 70Ind. Cas. 135; A. I. R. 1923 Rang. 94; U L. 
B. R. 387; 1 Bur. L. J. 138 (F. B.). 
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It is suggested that the reasoning on 
which the learned Chief Judge of the late 
Chief Court of Lower Burma based his 
decision in Mahomed Ehrahim Mooli a v. 
Jandasfi (2)— a decision which was concurr- 
ed in by the other two Judges who formed 
the Bench— had been impugned by the Full 
Bench judgment in Mohideen v BukshiRam 
(3); and that the present matter should, 
therefore, be referred for the decision of a 
Full Bench. 

It is true that it can now no longer be 
held that the Bent Controller is a Court, 
but it does not, therefore, follow that the 
learned Chief Judge of the Small Cause 
Court, Rangoon, in deciding a reference, 
does not act as a Court, and Ido not con- 
sider that the conclusions of the learned 
Chief Judge on this point have been in 
any way impaired by the recent Full Bench 
decision. The objection as to the jurisdic- 
tion of this Court can, therefore, not be 
sustained 

The learned Chief Judge of the Small 
Cause Court undoubtedly went beyond the 
record when he suggested that Mr. Shakiir’s 
opinion in connexion with the giving of the 
original contract to Messrs Martin & Co. 
was likely to be impaired by his subsequent 
contract with Messrs. Martin & Co., to 
supply bricks 

In the absence of any evidence that Mr. 
Shakur had any knowledge that the con- 
tract for bricks with Messrs. Martin & Co , 
was likely to fall to his share — and it must 
be remembered that no allegation as to this 
has been made by the Municipal Corpora- 
tion of Rangoon — no presumption could 
arise that Mr. Shakur s independence of 
opinion, when the original contract was 
being decided upon, was likely to be im- 
paired. 

As regards the principles on which the 
learned Chief Judge of the Small Cause 
Court based his opinion that Mr. ShakuFs 
Municipal probity was, in the future, likely 
to be tainted by the existence of the brick 
contract, it is perhaps unfortunate that the 
learned Judge, whose opinion he quoted, 
was in a minority in Lapish v. Braithwaite 
^), in the course of which judgment Atkin, 
L. J.’s remarks appear. 

The learned Chief Judge of the Small 
Cause Court was of opinion that certain 
circumstances might arise in the future 
in which Mr. Shakur would be placed in 

(5) 91 lad, Ca8.1627; 3 R. 410. 
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a position in which he would have to decide 
as to his duty to the Corporation or his duty 
to his own interests. There is nothing on 
the record to show how imminent that pos- 
sibility is, and, in the event of the possibi- 
lity being merely a remote one, the reason- 
ing of the learned Judge of the Small 
Cause Court loses most of its weight. 

He has said that each case must be decid- 
ed on its own merits as one of fact; but ho 
himself has based his decision on surmise. 

The case ot Laptsh y. Braithwaite (1) wa's 
a Court of Appeal case and the majority 
opinion in that case would not support the 
decision of the learned Judge of the Small 
Cause Court The case of Norton v, Taylor 
(4), which was cited before the leained 
Chief Judge of the Small Cause Court, but 
which was not adveited to in his judgment, 
a Privy Council case. 

The principles on which the decision of 
their Lordships of the Privy Council in 
that case was based apply with equal or 
greater force to the case now under con- 
sideration. 

In Norton v. Taylor (4), the circumstances 
were as follows — 

Mr. Taylor was elected an Alderman of 
Sydney on 1st December 1902, and continu- 
ed as such until Isl December 1908, when 
he was re-elected, being appointed Lord 
Mayor of Sydney on 9th December 1904. 
In 1802 the Sydney Municipality invited 
tendeis from contractois for the execution 
of works, which included the supply of wood 
troughing. During the absence of Mr. 
Taylor and without his knowledge, his 
partner, in June 1902, entered into a verbal 
arrangement with Messrs. Henley & Co., 
for the supply of timber to them In 
February 1903. Messrs. Henley & Co., 
tendered with otheis for the execution of 
woiks for the Municipality, and towards 
the end of 1904, Mr. Taylor’s firm began to 
supply the timber to Messrs Henley & Co. 

Thus at the time when Mr. Taylor be- 
came an Alderman, and subsequently Lord 
Mayor of the Sydney Municipality, his firm 
was actually supplying timber to a firm 
which was engaged in setting up an electric 
lighting installation on behalf of the Sydney 
Municipality. 

The argument which has been adduced by 
the learned Chief Judge of the Small Cause 
Court to show how dangerous it was from 
the point of view of public policy for Mr* 

(4) (1906) A. 0 378; 75 L. J, P. C, 79; 94 L.T. 591; 
70 J. P. 433, 22 T. L. R. 450 
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Shakur to remain a member of the I?angoon 
Municipality would apply with gi eater force 
to the case of Mr. Taylor, who after a con- 
tract had been obtained by his firm for the 
supply of materials to the firm for setting up 
an electric lighting installation, became not 
only an Alderman, but actually the Lord 
Mayor of the Sydney Municipality. Never- 
theless, the Lord Chancellor, in delivering 
judgment, said that he did not consider that 
Mr. Taylor was liable merely for supplying 
materials to the contractor who chose to 
buy them from him without any sort of 
understanding or arrangement that he 
should do so. “Courts of J ustice,” he added 
“in such cases would be vigilant to observe 
evidence of any concert to enable a civic 
officer to derive benefit from a contract”. He 
concluded that, as there was no proof to 
show the liability of the respondent, the 
appeal to the Privy Council should be dis- 
missed. 

In the present case there is the same 
absence of evidence. Under the circumstaces, 
therefore, I must set the order of the learned 
Chief Judge of the Small Cause Court aside. 

On the reference I hold that Mr. Shakur 
is not disqualified from being a Councillor 
of the Municipal Corporation of Rangoon. 

The costs «f this reference, three gold 
mohurs, will be paid by the respondent 
Municipality. 

z. K. Order set aside. 

MARDAS HIGH COURT. 

Letters Patent Appeal No. 106 op 1924. 

October 9, 1925. 

Present: — Mr. Justice Devadoss 
and Mr. Justice Waller. 

PATTAMAYTA— Defendant- 
Appellant 
versus 

PATTAYYA alias KRI8HNAYYA 

SHANBHUQA and others — Plainthu's 

Mos, 2 TO 4 AND 6— Respondents. 

Limitation Act {IX of 1908)y Sch I, Arts 181, 182 — 
Execution petition, recording of— Application to revive 
— Limitation — Joint decree— Decree against several de- 
fendants— Some reliefs common against all and some 
separate — Decree, whether joint. 

There is no provision of law by which an Executing 
Court can lodge an execution petition or record it, or 
strike it of! for what is called the statistical purposes, 
and it cannot dismiss the application for the reason 
that it is long pending. The Executing Court is 
bound to follow the procedure laid down in the Code 
and an execution petition which is ordered to be re- 
corded must be considered as pending and the right to 
apply for its continuance accrues from day to-day. 
[p. col. 1 ] 

Aytsa Umma v. PaUiyapurayil Kumnachumkandi 


Abdulla, 76 Ind Cas. 126; (1923) M. W. N. 670, A. I. 
R 1921 Mad 178; 19 L. \\\ 61.3. relied on. 

A decree is a joint decree if any one of the reliefs 
granted under the decree is against the defendants 
jointly, even though some other reliefs may be given 
against each defendant separately, so that an applica- 
tion to execute the dect'ee against one defendant as to 
one relief saves limitation against all defendants in 
respect of all reliefs fp. 785, col. 1,] 

Subramania Chettiar v Alagappa Chettiar, 30 M. 
268; 2 M. L T 189 and Barada Kinkar Chowdhury v. 
Kabin Chandra Datta, 4 Ind Cas. 408; 11 0. L. J. 83; 
14 C W. N. 465, followed. 

Practice of striking off or lodging execution peti- 
tions for statistical purposes condemned, [p. 784, 
col 1 J 

Letters Patent appeal against an order 
of Mr. Justice Jackson, in C. M. 8. A. 
No. 38 of 1923, dated 22nd July 1924, and 
reported as 84 Ind. Cas. 897, against an 
order of the Court of the Subordinate Judge, 
South Kanara, in A. S. No. 7 of 1922, 
preferred against that of the Court of 
the District Munsif, Udipi, in R. B. P. 
No. 704 of 1921, in 0. S. No. 77 of 1903. 

Mr. T. M. Krishnasw ami Iyer, for the 
Appellant. 

Mr. K. Srinivsa Rao, for the Respond- 
ents. 

JUDGMENT. 

Devadoss, J. — The only question in 
this appeal is whether the Secree-holder’s 
application for execution is barred by 
limitation. The facts are briefly these; 
The respondents herein obtained a decree 
in 0. S. No. 77 of 1903 on 28th September 
1903. It is admitted that the application 
for execution in R. E P. No. 323 of 1915 on 
11th March 1915 was within time. The 
Court ordered delivery of the properties to 
the decree -holders on 21st July 1915 Third 
persons objected to the delivery. The ob- 
jection was removed and item No. 3 was 
delivered to them on 27th March 1916 and 
the Court passed an order on that day “the 
3rd item was delivered to the petitioners 
and the petition was recorded " A suit was 
filed by the obstructors and a temporary 
injunction was granted against the de- 
livery of item No. 2. The snit was ultimately 
dismissed on ISth December 1916 and con- 
sequently the temporary injunction ceased 
to be in force from that date. The respon- 
dent filed an execution application on 3rd 
September 1921 and prayed for delivery 
of item No. 2 from the 10th defendant. Both 
the lower Courts dismissed the application 
as being barred by time and Jackson, J,, 
held in Puttayya v. PuUanayya (1) that the 

(l) 81 Ind. Oas. 897; 20 L. W. 585; 17 M. L. J. 608: 
A. I, R. 1923 Mad. 152; (1925) M. W. N. 298, 
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application was within time. Hence this 
appeal by the 10th defendant. 

• The first contention is that the present 
application filed nearly six years after the 
application of 1915 is barred by limitation 
and it is urged that if this application is 
to be treated as an application to record 
the execution application of 1915 it should 
have been filed within three years of 18th 
December 1916 when the obstruction to exe- 
cution was removed. The order of the Dis- 
trict Munsif on the application of 1915 is 
“the third item was delivered to the peti- 
tioners and the petition was recorded.” 
The question is whether the order amounts 
to a dismissal of the application. The 
present C. P. 0. does not contemplate 
the passing of such an order. When 
an execution application is filed, if it 
is in order, it has to be disposed of on 
the merits; if it is barred by limitation 
or if the decree has been satisfied or if 
the applicant is not the decree-holder’s 
assignee or his legal representative or if 
the decree-holder does not help the Court 
in executing the decree, or omits to do any- 
thing which the Court directs him to do, 
the application will have to be dismissed 
unless for proper reasons the Court ad- 
journs the application. If the decree- 
holder is not able to do a thing allowed 
by the Court, the Court has to give him 
further time. 

There is ilo provision of law by which 
the Executing Court could lodge the 
petition or record it, or strike it off for what 
18 commonly called the statistical purposes. 
The Executing Court is bound to follow 
the procedure laid down in the Code and 
it cannot dismiss the application for the 
reason that it is long pending. If there 
is obstruction to the execution of the 
decree, the Court ought to adjourn the peti- 
tion till the removal of the obstruction. It 
does not matter how long the obstruction 
continues If a temporary injunction is 
issued against a Court executing a decree, 
the Court should stay its hands till the in- 
junction is dissolved or till the suit in 
which it is granted is disposed of. If a 
permanent injunction is granted, against 
the execution of tlie decree, then the 
application for execution will have to be 
dismissed. If the Executing Court adjourns 
the petition from time to time, it will 
enable the decree holder to inform the Court 
as to the progress of the suit or proceeding 
in which the temporary injunction is grant- 
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ed and as soon as it is infoitned that the 
obstruction has been removed the Courts 
should proceed to dispose of the application 
according to law. It is to prevent dilatory 
proceedings and the long pending of ex- 
ecution applications that 0. XXI, r 57 
has been enacted. It lays upon the decree- 
holder the duty of helping the Court to 
execute the decree in his favour and if by 
reason of the decree holder’s default the 
Court is unable to proceed further with the 
execution application, it shall either dismiss 
the application or for sufficieiit reasons 
adjourn the proceedings to a future date. 
Upon the dismissal of such an application 
the attachment shall cease. Under the old 
Code if the properties were once attached 
and the application for execution was 
subsequently dismissed, the attachment did 
not nece.ssarily cease to have effect. If, 
instead of following the procedure laid down 
by the Code, the Executing Court orders 
that the petition be loged or recorded, or 
struck off, such an order is not one sanc- 
tioned by the Code and it only amounts 
to this; petition is adjourned sine die. In 
this view the petition of 1915 is still on 
the record of the executing Court and the 
petition of 1921 is not a further application 
for execution, nor is it an application to 
revive that of 1915, for that is still on the 
file and no application is required to revive 
an application which is pending. It is 
an incorrect use of language to speak of 
reviving a petition which has not been 
dismissed. If the application has been im- 
properly dismissed, an application would 
be necessary to revive it, viz., wheie the 
dismissal is not on the merits or for the 
default of the decree-holder but for the 
statistical purposes or on account of ob- 
struction which would take time to remove. 
As the application of 1915 is still pending, 
the application of 1921 was only intended 
to call the attention of the executing Court 
to the fact that the execution application 
had to be proceeded with. The argument 
that if a Court lodges or records an 
execution application it should be re- 
garded as pending and that there will be 
no time limit for asking the Court to 
proceed with it, obviously overlooks the 
fact that it was not the decree-holder that 
stood in the way of the execution being 
proceeded with but that the Court kept the 
matter pending without taking the neces- 
sary steps. When a Court keeps a matter 
pending, a party should not suffer by reason 
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of the dilatoriness of the Court or by an 
action of the Court ’ not sanctioned hy the 
law. The remedy to prevent long pendency 
of applications for execution is to adjourn 
the applications from time to time and to 
have them brought up for orders. ' If that 
is done, the Court would be in a position 
to know whether the execution could be 
proceeded with or not, and as soon as the 
obstruction is removed the Court would be 
able to proceed with the execution accord- 
ing to law. 

Great reliance is placed by Mr. T. M. 
Krishnaswami Iyer on Suppa Reddiar v. 
Avudai Ammal (2) where a Pull Bench of 
this Court held that if an execution appli- 
cation is improperly dismissed, a subse- 
quent application to revive or continue 
the application is governed by Ait 178 of 
the old Limitation Act corresponding to 
Art. 181 of the present Act. This case is 
distinguishable from the present, for here 
the application of 1915 was not dismissed. 
In Chalvadi Kotiah v. Poloori Alimelam- 
mah (3j the Executing Court dismissed an 
execution application without notice to the 
parties on the ground that the execution 
had been stayed by the order of the Dis- 
trict Court. Miller and Munro, JJ., held 
that the order of dismissal amounted to no 
more than a direction to the officers of the 
Court to remove the proceedings from the 
pending list, and observed at page 76*: — 

“that so long as proceedings initiated 
by the decree-holder are pending, his right 
to apply for their continuance accrues from 
day to day, i. e., on every day on which 
the Court does not suo moto continue them . 
The right to apply will then not be barred 
till three years have elapsed after the pro- 
ceedings have ceased to be pending.’* 

In Subba Chariar v. Muthuveeram Pillai 

(4) Benson and Abdur Rahim, JJ„ follow 
the decision of Miller and Munro, JJ,, in 
Chalvadi Kotiah v. Poloori Alimelammah (3). 
The principle of these cases is that if an exe- 
cution application is pending, a subsequent 
application is not an application under Art, 
181 but an application asking the Court to 
continue the proceedings in a pending 
application. The decision in Ayisa Umma 
V. Puttiyapurayil Kunnachuvkandi Abdulla 

(5) to which one of us was a party is in 

(2) 28 M. 50 (F. B.) 

(3) 31 M. 71; 18 M. L. J. 46, 3 M L, T. 329. 

(4) 14 Ind. Gas. 264, 36 M. 553, 24 M. L. J. 545. 

(5) 76 Ind. Gas. 126, (1923) M. W. N. 670, A. 1. R. 
im Mad. 178; 19 L. W. 613. 

♦Page of 31 
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point. It was held in that case that an 
order of dismissal of an execution peti- 
tion for statistical purposes did not amount 
to a dismissal of the petition but that the 
petition should be considered as pending. 
I hold that the application of 1915 is still 
pending and, therefore, there is no bar to its 
being proceeded with. 

In this connection I must express my 
strong disapproval of the practice of strik- 
ing off or lodging an execution application 
for statistical purposes. The sooner it is 
stopped the better it would be for the par- 
ties as well as for the Courts executing 
decrees. 

The next point urged is that the decree 
is not a joint decree and, therefore, the ap- 
plication of 1918 and of 1920 for execution 
against the 9th defendant do not save the 
bar of limitation, so far as the 10th de- 
fendant is concerned. In view of my deci- 
sion on the first point it is unnecessary 
to deal with this point at length. The 
relevant portion of the decree is as fol- 
lows: — 

“Plaintiffs do recover fiom defendants 
Nos. 9 and 10 possession of the plaint 
property with buildings thereon described 
below ; plaintiffs do recover from the 9th 
defendant future rental, etc., and plaintiffs 
do recover from the 10th defendant future 
rental, etc.” The argument is that inasmuch 
as the decree directs the 9th and 10th de- 
fendants to pay mesne profits severally, it 
is not a joint decree but a several decree, 
and the application for execution against 
the 9th defendant cannot be treated as an 
application in a joint decree. Where a 
defendant is directed to pay a certain 
sum to plaintiff and another defendant is 
directed to pay a similar sum or a differ- 
ent sum to the plaintiff, the decree is not 
joint decree; but where a decree directs that 
A and B shall pay a certain sum to the plaint- 
iff and further directs that A should pay 
another sum and that B should pay another 
sum and that A and B should bear their 
own costs, the decree is a joint decree 
against A and B. The decree is a joint 
decree if any one of the reliefs given in 
the decree is against the defendants jointly 
even though some other reliefs may be 
given against each defendant separately. 
Explanation I to Art. 182f of the Limitation 
Act is in these terms : — 

“But where the decree or order has been 

passed jointly against more person.^ than 

one, the application, if made against any 
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one or more of them, or against his or 
their representatives, shall take effect against 
them all." 

This explanation should be liberally 
interpreted, and according to its terms the 
present decree is a joint decree. In Sub- 
ramania Chettmr v. Alagappa Chetiiar (6) 
it was held that where a decree awards 
mesne profits against A and B jointly and 
costs jointly against A, B and t\ an appli- 
cation to execute the decree for mesne 
profits against A and B keeps alive the 
right to execute the decree for costs against 
C under part 2 of para. 2, Explanation 
1 to Art. 179 ofSch.II to the Limitation 
Act. This case was followed bv a Bench of 
the Calcutta High Court in Barada Kznkar 
Choivdhury v, Nabin Chandra Datta{l), 
The facts of that case are very similar to 
those of the present The decree in this 
case IS a joint decree and the present 
application against the lOtli defendant is 
not barred by limitation by reason of the 
application of 1918 and ly20. 1 find this 
point against the appellant. 

In the result the Letteis Patent appeal is 
dismissed with costs 

Waller, J*— On the first point I agree 
that, on the authorities no other conclusion 
is possible, though the position does seem 
to me to be highly unsatisfactory if the dec- 
ree-holder had presented an application 
directly after the close of the intervening 
litigation (as he should have been forced to 
do) and that application had been dismissed 
early in 1917, his present application wmuld 
have been long out of time. Having done 
nothing to prosecute his first application for 
six years, he is, on the authoiities, still in 
time. 

Something should, of course, be done to 
put an end to this method of adjourning 
execution applications stne die. If they are 
held up by some other proceedings, they 
should be adjourned either for definite 
period of six months each, or till the date of 
the closing of the other proceedings. 

On the 2nd point also 1 agree. 

V. N. V. 

Appeal dismissed, 

(6) 30 M. 268, 2 M. L. T. 189 

^7) 4 Ind. Cas. 408; 11 C. L. J. 83, 14 C. W. N. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Civil Elvision No. 378 of 1925. 

December 14, 1925. 

Present. — Mr. Findlay, Officiating J. C 
SHEIKH BADAL -Plaintiff— Applicant 
versus 

ABDUL RAHIM and another — 
Defendants — Non-Applicants. 

Civil Procedure Code {Act V of lOOS), 0 XXXIII^ 
r 1 — ''Other than his necessary wearing apparel and 
the subject-mattey of the suiV\ scope of —Pauperism — 
Burden of proof 

The words “other than his necessary weaiing 
apparel and the subject-matter of the suit" in the 
Explanation to r 1 of O. XXXIII, C P 0 , only 
apply in a case w here no specilic Court-fee is pre- 
scribed, and do not qualify the liist part of the 
explanation as well [p 785, col 2 ] 

Kiishnabaiv Manohar^ ii) B, 595 at p 597, 8 Bom. 
L li GTE followed 

Bai Baiagavri v Motilal Ghelabhat, 72 Ind Cas 
224, 47 B 523, 25 Bom L K 199, A I K 1923 Bom. 
247 and Chandan Singh v Laxman, 90 Ind Cas 919, 
21 N L 1 w 98, A 1 K 1925 Nag 438, distinguish- 
ed. 

The onus to piove paiipei ism rests on the person 
who apidies tor leave to sue as a pauper [p 786, 
col 1 J 

Afiplication for revision of an order of 
the Additional Distiict Judge, Nagpur, 
dated the 25rd October 1925, in Civil Suit 
No. 2 of 1925. 

Mr. G. R. DeOy for the Applicant. 

Messrs. B, V. Bradhan and R. N, Padhye^ 
for Non- Applicants Nos. 1 and 2. 

ORDER. — In this case the Addi- 
tional District Judge decided in his pre- 
liminary finding, dated 2nd March 1925, 
that the present plaintiff-applicant w^as 
liable to pay ad valorem Court-fees on his 
claim in view of the fact that he is admit- 
tedly in possession of part of the property 
in dispute but that his title thereto is 
denied: c/. Bhaddoov, Saddoo (1). There- 
after, on his being ordered to pay ad valorem 
Court-fees, the applicant asked for permis- 
sion to sue as a pauper; this application 
was dismissed by the Additional District 
Judge on 23rd October 1925. 

The mam contention urged on appeal 
is that the words ‘'other than his necessary 
wearing apparel and tae subject-matter of 
the suit” in the Explanation to r. 1, 
O. XXXIII, C. P. C., qualify the first part 
of the explanation as well. The contention 
seems an impossible one on a mere reading 
of the explanation in question. The lat- 
ter w’ords of the explanation only apply in 
a case where no specific Court-fee is pre- 

(1) 81 Ind. Cab. 766; 20 N, L. E, 43; A I. B. 192i 
Niig. 66, 
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cribed. In the present instance it having 
been found that ad valorem Court-fees are 
exigible, the only question which arises 
i'3 whether the applicant has sufficient 
means to enable him to pay the said 
Court- fee. If authority were required on 
this que.stion, it is to be found in Krishna- 
bai V. Manohar {‘2). 

On the question of whether the evi- 
dence on record justifies the conclusion 
that the applicant had no sufficient means 
to pay the Court-fee, it must be remember- 
ed that the onus to prove pauperism rests 
on the applicant himself. The oral evidence 
produced by him is worse than useless and, 
indeed, by implication injures his case. 
In addition to this there was a clear admis- 
sion in para. 7 of the plaint that he was 
in possession of part of the property in 
suit, while in the plaintifl’s rejoinder it 
was also admitted that he was living in one 
of the houses in suit and, as will be seen 
from the schedule attached to the plaint, 
the minimum value of any one of the seven 
houses concerned is Rs. 2,0C0. 

The ratio decidendi in Bed Balagavri 
V. Motilal Ghelabhai (3) was entirely differ- 
ent. In that case Macleod, C. J., pointed 
out that the offer of the defendant to pro- 
duce in Court certain ornaments and cash 
belonging to the plaintiff, the value of 
w’hicfa was in excess of the sum required 
for payment of Court- fees, could not alter 
the position as regards the plaintiff’s 
financial status at the moment when he 
applied for leave to sue as a pauper. It 
was, however, distinctly pointed out therein 
that it would still be open to the defendant 
to have the matter re-considered under r. 9 
(6), 0. XXXIII, C. P. C. Thus the decision 
quoted is in principle entirely opposed to 
the contention urged on behalf of the 
applicant, for in the said decision there 
was a clear admission that the cash and 
property in question, which formed part 
of the subject-matter, could be taken into 
account in calculating the plaintiff’s means. 
I am unable to see how the decision in 
Chandan Singh v. Laxman (4) gives the 
applicant the slightest help. That decision 
laid down that the ownership or possession 
of an occupancy holding does not operate 
as a bar to an applicant’s suing in forma 

f so B. 593 at p. 597; 8 Bom. L. R. 671. 

72 Ind. Caa 224; 47 B. 523; 25 Bom. L. R. 199; 
R. 1923 Bom. 247. 

.. (4) 90 Ind. Cas. 949; 21 N. L. R. 98; A. 1. R, 1925 
438. 


pauperis. The decision, in short, is entire- 
ly inapplicable to the facts of the present 
case. 

It is true that in the present case the 
defendants have not been able to produce 
specific evidence as to the amount of the 
applicant’s means, but the implications 
which arise from the oral evidence pro- 
duced by the applicant himself, he, for 
example, stated in cross-examination that 
he is the sole heir of the property in suit 
and that its value is a lakh as well as his 
definite statements in the plaint and 
pleadings as to his being in actual pos- 
session of an appreciable part of the proper- 
ty in dispute, fully justify, in my opinion, 
the finding of fact arrived at by the 
Additional District Judge that the appli- 
cant is not a pauper in the sense that he 
has not sufficient means to file the suit in 
the ordinary way. 

I, therefore, see no cause to interfere 
and dismiss the application. The applicant 
m ust bear the non-applicant’s costs. 

z. K. Application dismissed. 


RANGOON HIGH COURT, 

Civil Miscellaneous Application No. 57 
OP 1925. 

May 22, 1925. 

Present .-—Sir Sydney Robinson, Kt., 
Chief Justice. 

CHAN ELLIAM — Applicant 
versus 

NEO THEIN THEONG— Opposite Party. 

Liviitation Act {IX of ]90S),s 5 — Application, delay 
in filing — Time spent in obtaining copy not required to 
be filed— Extension of time— Sufficient cause. 

Delay in filing an appeal cannot be excused on the 
ground that it was duo to time spent in obtaining a 
copy which was not required to be filed along with 
the memorandum of appeal. 

Mr. Villa, for the Applicant. 

JUDGMENT. — This is an application 
for a declaration that this case is a fit one 
for further appeal. 

There was a second appeal before my 
brother Lentaigne and his decision was 
dated 23rd March 1925. This application, 
therefore, should have been filed by the 
22nd April. It was not filed until the let 
of May. I am asked to excuse the delay 
because petitioner applied for a copy of the 
lengthy judgment to take advice as to whe- 
ther there were any just grounds for a re-< 
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view of judgment or for siich an application 
as the present one. There was no other 
necessity for obtaining a copy, which the 
rules do not require shall be filed with the 
application. The points involved were well 
known and Counsel could at once have 
drafted the application^ but petitioner went 
to other Counsel who knew nothing of the 
case. I see no reason to excuse the delay. 

The application is, therefore, dismissed as 
time barred. 

z. K. Apphcation dismissed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

First Civil Appeal No 1 of 1924, 
October 30, 1925 

Present'— Mr. Ashworth, A J. C , 
and Mr. Neave, A J C. 

KALLU MAL— Defbndant-^Appellant 
versvs 

PARTAB SINGH— Plaintiff- 
Respondent 

Set-off— Cross- clann-~Eqitxtable set-off— Hindu Law 
— Illegal act of father— Sons, liability of— Decree, 
form of 

A executed a sale of certain property in favour of 
B and put him in possession of it He further 
agreed to indemnify him m the event of his losing 

g ossession The vendee lost possession upon a suit 
aving been brought by the relatives ot A to set 
aside the sale Subsequently the vendee brought a 
suit to recover the consideration-money and the 
defendant-vendor claimed equitable set-off m the 
shape of deduction on account of the profits realised 
by the vendee during his period of possession 
Held, (1) that the suit was one under Art 97 of 
Soh. I of the Limitation Act for money paid upon an 
existmg consideration which after w aids failed, [p 
789, col 1] . 

(2) that the claim for profits was not a cross-claim 
arising out of the same transaction such as could be 
described as a claim to an equitable set-off and, 
therefore, could not be allowed, \ibid ] 

Hanuman Kamat v Ilanuman Mandur, 19 0 123; 
18 I A 158, 6 Sar P. 0. J. 91, 9 Ind Dec (n. s ) 527 
(P. C.), followed. 

Ntaa Gul Khan v. Durga Prasad, 15 A. 9, A. W N 

K 115, 7 Ind Dec (n. 8) 720, Nand Ramv Ram 
d, 27 A 145; AWN. (1904) 193, 1 A L J. 529, 
Chisholm V. Gopal Chander Surma, 16 0 711, 8 Ind 
Deo. (n. s ) 470, Kishorckand Champalal v. Madhowji 
Visram, 4 B. 407, 5 Ind Jur. 320, 2 Ind. Dec (n. s ) 
777. referred to 

The test of liability of a Hindu son for an illegal 
act committed by his father would rather be the 

O ose for which the father’s act was committed than 
Bgahty of the act itself, [p. 789, col 2.] 

Where a sale made by a Hindu was set aside as 
being without family necessity and the vendee being 
deprived of possession sued to recover the purchase- 


money by proceeding against the family property in 
the hands of the son of the vendor who had been 
brought on the record as the legal representative of 
his father who died during pendency of the suit 
Held, that the proper decree to pass would be a 
decree against the son as the legal representative of 
his fathei and capable of execution against him so 
far as he held pioperty ^hich was liable to attachment 
under the Hindu Law foi Ins father's debts [p. 790, 
col 1 ] 

Gajodhar Dakhsh v Gam i Shankar, 61 Ind Cas 
205, 8 O 1 j J 81 and Nutasayyan v Ponnusami, 16 
M 99, 3 M L J. 1, 5 Ind Dec (n a ) 776, referred 
to 

Durbar Khachar v Khachar Harsur, 32 13 348, ID 
Bom L R 297 and Ratan Lai v Birjbhukan Saran, 
Cl Ind Cas 774, distinguished 

Appeal against the judgment and decree 
of the Subordinate Judge, Bara Banki, 
dated the 25th September 1923. 

Mr. Bisheshar Nath, for the Appellant. 

Messrs Niamatullah, Mottlal Saksena, 
Wasi Hasan and Naxmullah, for the 
Respondent. 

JUDGMENT.— This is an appeal 
against an order of the Subordinate Judge 
of Bara Banki granting the plaintiff-re- 
spondent a decree for Rs. 10,037-8 0 with 
costa and interest on part of the decretal 
amount against the appellant Kallu Mai. 

The appellant’s father Jagmandhar Das 
on the 2181 March 1917 executed in favour 
of the plaintiff-respondent a sale-deed in 
respect of a village Siroli Gang which he 
had himself acquired at a Court sale. The 
consideration entered in the sale- deed was 
Rs. 16,000 of which Rs. 6,000 was paid in 
cash, the balance Rs. 10,000 being left as 
a mortgage on the property in the vendor’s 
favour. The mortgage deed provided for 
payment of Rs. 10,000 by instalments of 
Rs. 2,500 a year. The sale-deed contained 
a clause under which the vendor undertook 
to indemnify the vendee in the event of 
his losing possession of the village for any 
reason and empowering him to realize any 
money that might in such a contingency 
be found due to him from the vendor or 
his heirs and representatives together with 
costs and damages. 

The plaintiff was placed in possession 
of the village and in the course of the next 
year paid Rs. 1,900 on account of the instal- 
ments due under the mortgage. 

On the 19th March 1918 a suit was in- 
stituted against him by the brothers and 
nephews of the vendor Jagmandhar Das to 
have the sale set aside and to recover pos- 
session of the village on the ground that 
it was joint family property and that 
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sale was not for the benefit of the family. 
This suit was decreed and after an unsuc- 
cessful appeal the plaintift-iespondent lost 
possession of the village on the 15th of 
September 1920. On the 22nd of May 
1922 he filed the present suit to recover 
the consideration, amounting in ail to 
Rs. 7,900 which he had actually paid and 
for costs incurred in the litigation with the 
family of Jagmandhar Das and the expenses 
of the sale. In addition to this he claimed 
interest at 12 percent. The total amount 
for which he asked was Rs. 12,017-12-3. 

Jagmandhar Das died duiing the pend- 
ency of the suit and his son Kallu Mai, 
the present appellant, and a grand-son w’ere 
substituted as his legal representatives. 
The lower Court has exempted the grand- 
son from liability. 

The learned Subordinate Judge has grant- 
ed a decree for the amount of considera- 
tion actually paid and for the greater part of 
the costs claimed in the plaint. He has al- 
lowed interest at 6 per cent, on Ks. l,01ii-8 0 
the amount of the costs which had so far 
been realized from the plaintiff. 

Three grounds have been taken in appeal: — 

1. That the lower Court ought to liave 
deducted from the amount awarded to the 
plaintiff the sums which he realized from 
the village w^hile he remained in posses- 
sion of it. 

2. That nothing should have been allowed 
to the plaintiff on account of expenses of liti- 
gation as at the time of the sale Rs. 2, COO 
was left with him for this purpose. • 

3. That in view of the finding that the 
sale-deed was not executed for legal neces- 
sity it should have been held that the joint 
family property would not be liable for the 
claim. 

The second ground may be dealt with 
first. The consideration entered in the sale- 
deed was Ks. 16,000, The defendant, how- 
ever, pleaded that the real consideration 
was Rs. 18,000 and that by an oral agree- 
ment between the parties Rs. 2,000 had 
been left with the plaintiff for payment of 
his expenses in the event of any litigation 
Arising over the tiansfer. Such an oral 
agreement is obviously inadmissible in evi- 
dence under s. 92 of the Evidence Act. 
Further, the evidence which has been ad- 
duced to prove it is absolutely w’oit bless. 
Even if accepted at its face value, it w'ould 
prove no njore than that five yeais before 
the sale took place tliere had been negotia- 

iioRB between the partiea in which Eb, 18,000 


was named as a price which the plaintifi 
would be willing to pay. 

The first ground oi appeal is the one on 
which most emphasis has been laid. The 
plaintiff was in possession of the village 
for about years from Maicli ^’17 to 
September 1920. During that period he 
enjoyed the profits and is alleged to have 
cut down large quantities of timber. In 
the written statement the defendant has 
estimated the amount realized by the plaint- 
iff from the village at Es. 9,774 4 0 and has 
claimed in para. 19 a set-off to this amount. 
The learned Subordinate Judge has held 
that the sum claimed is not an ascertained 
sum within the meaning of O. Vlll, r. 6 
of the 0. P. C, and that the defend- 
ant has not paid any Court fee on it. He 
lias further held that a claim for mesne 
profits might be made by the brothers and 
nephews of Jagmandhar Das who had the 
sale set aside. Accordingly, he has found 
1 hat this money is not legally recoverable by 
the defendant in tliis case and has decided 
against him on this point without going 
into proof. 

In the written statement this amount is 
claimed as a set-off, but it is contended for 
the appellant that it ought not to be so 
described but as a claim to deduction. In 
any case it has been held in numerous cases 
e g,Niaz Gul Khan v. Durga Prasad (1), 
Kand Ram v. Ram Prasad (2), Chisholom 
V. Go-pal Chavder Surma (3) and Kishor- 
chand Champalal v. Madhowji Vtshram (4), 
that 0. Vlir, r. 6, of the 0. P. C., is not ex- 
haustive but that Courts can allow an 
equitable set-off if the amount claimed 
arises out of the same transaction even 
though the sum claimed is not an ascer- 
tained sum. The transaction in the present 
case was the sale to the plaintiff and all 
the subsequent proceedings up to his dis- 
possession under the decree. The plaintiff has 
re-paid himself for his losses over the sale by 
the income which he had received from the 
land. 

We are unable to accede to these proposi- 
tions, 9'hi8 suit, as was held by their 
Lordships of the Privy Council in Hanuman 
Kamat v. Hanuman Mandur (5), is one 

(1) 15 A ft; A. W N. (1892) 115; 7 Ind. Dpo. (n. b.) 
720 

(2, 27 A 145; A W N (1904) 19.1; 1 A. L. J. 529. 
(:i) 11) C 711, 8 Ind Dec (u s)470 
(4) 4 D 407, 5 Ind Jur ;t20; 2 Ind Deo (K s.) 
777 

^5) 19 D 123, 18 I. A. 158; 6 Sar. P. C. J 91; 9 lad 
Pw. (N. 8.) 527 (P. 0.;. 
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under Arb. 97 of Soh. I of the Limitation 
Ac-fc for money paid upon an ex:Utiag con- 
sideration which afterwards failed. The 
transaction out of which it arose, was a 
sale Section 55, cl. (2) of the Transfer of 
Property Act provides that “The seller shall 
be deemed to contract with the buyer that 
the interest which the seller professes to 
transfer to the buyer subsists and that he 
has power to transfer the same.” There 
was in addition a special indemnity clause 
in the sale-deed in suit By virtue of the 
sale the plaintiff got possession of the land 
and the defendant received the purchase- 
money and had the use of it. It cannot 
be said that the plaintiff is liable to account 
to the defendant for the profits of the land 
during the period for which he held it as 
owner under the sale-deed. Norcan it besaid 
that the claim for these profits is a cross- 
claim arising out of the same transaction 
such as could be described as a claim to an 
equitable set-off Any claim to mesne pro- 
fits might be made by the parties who had 
the sale set aside on the ground that it was 
voidable or void as against them but not 
by the vendor or his legal representative. 
We hold that the appellant is not entitled 
to set off anything against the plaintiff s 
claim. 

With regard to the third ground of ap- 
peal the ai)pellant's argument is tint the 
sale was set aside as void. In effecting 
such a sale Jagmandhar Das committed an 
illegal act. For such an act his son, the 
present appellant, cannot be held respon- 
sible and is not liable for the consideration 
e^c^pt to the extent of his father’s assets 
which may be found in his hands The 
joint family property is certairdy not liable 
The learned Subordinate J udge has passed 
a decree against the aopellant Kallu Mai 
without any quali&cations and has refused 
to decide against what property it can be 
executed. In this it is contended he was 
wrong 

For the doctrine that a sale of joint family 
property by father is void ab initio reliance 
is placed on Gajodhar Bikhsh v, Gauri 
Shankar (6) That, however, was a case of 
a mortgage and m it reference is made to 
the Privy Council ruling already referred 
to above [llanumari Kamat v. Hanuman 
Mandur (5)] in which it was held with 
some hesitation that such a sale was not 
necessarily void but only voidable, 

\8) 61 lad. Oas. 205; 8 O. L. J. 81. 


Durbar Khachar v. Khachar Harsur (7) 
and Ratan Lai v. Birjbhukan Saran (8) 
have bean cited as instances in which a son 
was not held liable to pay debts due from 
his father on account of illegal acts com- 
mitted by him. In the former, however, 
the father’s act was a tort which it was 
found resulted in no benefit to the estate 
which came into the hands of the son, while 
in the latter the debt was a penalty in- 
curred by the father and the Commentators 
on Hindu Law are all agreed that a son is 
not liable for fines inflicted on his father. 
These two cases are, therefore, readily dis- 
tinguishable from the present case. 

The test of liability would seem rather 
to be the purpose for which the father’s 
act was committed than the legality of the 
act itself. In Natasayyan v. Ponnusami 
(9) was held that the sons were bound to 
discharge the debt due under a decree 
passed against their father for money dis- 
honestly retained by him from persons to 
whom he was accountable in respect of it. 
It was observed in the judgment in that 
case that “ the son is not bound to do any- 
thing to relieve his father from the conse- 
quences of his own vicious indulgences, but 
18 surely bound to do that which his 
father himaelf would do were it possible, 
VLZ ^ to restore to tho^e lawfully entitled 
money he has unlawfully retained.” 

Again It is important to notice that the 
present case has been decided against the 
appellant as the legal representative of his 
father, h was instituted against Jegman- 
dliar Das and it was only on ius death that 
under O XXII, r. 4, of the C. P. 0 , the ap- 
pellant was made a party as his father’s 
legal representative. Under cl. (2) of that 
rule he could only make a defence appro- 
priate to his character as legal representa- 
tive of ihe deceased defendant That is to 
say, he could put forward no plea which 
his father could not have put forward. 
The question of the property which can 
be affected bv the decree is, as has been 
pointed out by the learned Subordinate 
Judge, one for the Execution Court to de- 
cide. Sections 52 and 53 of the 0. P. 0. are 
clear on this point 

The order ot the lower Court is not as 
clearly worded as it might be in this res- 
pect We amend it by making the decree 
one against Kalla Mai as the legal repre- 

(7) 32 13 348, 10 Bom. L, R. 297. 

(S) 61 Ind Oas 774 

(9) 16 M. 99; 3 M L, J. 1; 5Jad. Deo. (n, a) 776. 
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Bentative oiliis father and capable of execu- 
tion against him so far as he holds pro- 
perty which is liable to attachment under 
the Hindu Law for his father’s debts. In 
other respects the appeal is dismissed with 
costs. 

0. H. Appeal dismissed. 


MADRAS HIGH COURT. 

Civic Revision Petition No. 482 op 1924 

AND 

Appeal against Order No. 373 op 1924. 
October 5, 1925. 

Present: — Mr. Justice Devadoss and 
Mr. Justice Waller. 

KANNURI VENKATA SIVA RAO 

AND OTHERS — CoUNTER-PeTITIONERS — 

Dbfbn d ants— Pet itionbus 

VB7*S%13 

CHITTOORI RAMA KRISHNAYYA— 
Petitioner— Plaintiff — Respondent. 

Madras Village Courts Act (I of 1889 as amended 
hy Act II of 19:^0)^ 8. 78— Buies framed by Madras 
Government^ rr. 18, 6^ — Forum, creation of, for decid- 
ing disputes as to election to panchayat — Suit in Civil 
Courts challenging validity of election, whether main- 
tainable — Power to make rules to regulate appoint- 
merits and elections, whether includes power to appoint 
Tribunal to decide objections to elections —Defect in 
qualification of wew!9e/*«— Panchayat Court, working 

of 

Where a public body has been created by Statute 
and that Statute empowers Government to frame rules 
for its working, it is open to the Government to 
create a forum for the purpose of deciding disputes 
as to elections directed to be carried out under the 
Statute and thereby to exclude the jurisdiction of the 
Ordinary Civil Courts, [p. 791, col. 1 ] 

Kona Thimma Reddi v. Secretary of State for India, 
78 Ind. Cas. 91, 47 M 325, 19 L. W 59, 4(> M L J 60, 
(1924) M W N 146, A I. R. 1924 Mad 523 and Mai- 
shankar Nanabhai v. Municipal Corporation of 
Bombay, 31 B 604, 9 Bom. L K 417, followed 

Under s. 78 of the Madras Village Courts Act, which 
empowers the Governor-in-Council to make rules to 
regulate the appointments or elections of Presidents 
and other members of the Panchayat Courts, it is a 
necessary part of this power of regulation that 
Government should appoint a Tribunal to enquire 
into and decide objections to such elections, [ibid.] 

Under r 18 of the rules framed by the Madras Govern- 
ment under s. 78 of the Act objections to an election to 
a village panchayat have to be made within a prescrib- 
ed time to the Revenue Divisional Officer, whose 
order, or that of the Collector, thereon is final and not 
liable to be contested by suit or otherwise, [p. 790, 
col. 2,1 

A Civil Court has, therefore, no jurisdiction to 
entertain a suit challenging the validity of such elec- 
tuns. [p. 791, col. 1.1 

Rule 64 of the rules framed by the Madras Qoverp- 


ment under s 78 of the Madras Villags Courts Acv 
provides fully for the competency of the proceedings 
of Panchayat Courts despite defects in their con- 
stitution or in the qualifications of their members, [p, 
790, col 2.} ^ 

Revision petition to revise an order of 
the Court of the District Munsif, Bezwada, 
in I. A. No. 208 of 1994, in O. S. No. 98 of 
1984. 

Mr. L. A. Govindaraghava Iyer, for the 
Petitioners. 

Mr. P. Satyanarayana Rao, for the Re- 
spondent. 

JUDGJflENTo— This revision petition 
arises out of a suit filed in the Court of the 
District Munsif, Bezwada. The object of 
the suit was to obtain a declaration that 
the election of the defendants as members 
of the Panchayat Court of Bezwada was 
void. Pending the trial of the suit, the 
plaintiff applied for a temporary injunction 
restraining the defendants from entering 
upon their duties as panchayatdar$. The 
District Munsif decided that he had juris- 
diction to entertain the suit and proceeded 
to grant the injunction applied for. The 
result, but for the interference of this 
Court, might have been to deprive the 
citizens of Bezwada for several years of the 
services of a Panchayat Court. Rule 64 of 
the rules framed by Government under the 
Village Courts Act provides fully for the 
competency of the proceedings of Pan- 
chayat Courts despite defects in their con- 
stitution or in the qualifications of their 
members, so that it was as unnecessary 
as it was undesirable for the District 
Munsif to have passed the order he did. 

Apart from that, we are of opinion that 
he had no jurisdiction to entertain the suit. 
Kules have been framed by Government 
under the Act to regulate the election of 
panchayatdars. Rule 18 (a) lays down 

that objections to an election shall be made 
within 7 days after the election to the 
Revenue Divisional Officer, who shall in- 
quire and except in certain cases which are 
to be referred to the Collector, pass orders. 
Sub-s, (6) declares that the orders of the 
Revenue Divisional Officer and the Collec- 
tor respectively shall be final and not liable 
to be contested by suit or otherwise. It 
does not appear that, the plaintiff made 
any attempt to comply with these rules. 
Instead of doing so, he has resorted to a 
method of contesting the election, which has 
been expressly excluded by the rules. The 
law on the subject has been stated in Kona 
Thimnici Reddi v. Secretary of State for 
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India (1) to which, decision one of us was 
a party. It is this That when a public 
body has been created by a Statute and that 
Statute empowers Government to frame 
rules for its workings itisopen to Government 
to create a /or urn for the purpose of decid- 
ing disputes as to elections directed to be 
carried out under the Statute and thereby 
to exclude the jurisdiction of the ordinary 
Civil Courts. The same principle is laid 
down in BhaishankarNanahhai v. Municipal 
Corporation of Bombay (2)' ‘‘Where aspecial 
Tribunal, out of the ordinary course, is 
appointed by an Act to determine questions 
as to rights which are the creation of that 
Act, then, except so far as otherwise ex- 
pressly provided or necessarily implied, 
that Tribunal’s jurisdiction to determine 
those questions is exclusive. It is an 
essential condition of those rights that 
they should he determined in the manner 
prescribed by the Act, to which they owe 
their existence. In such a case there is no 
ouster of the jurisdiction of the ordinary 
Courts for they never had any." In this 
case, the jurisdiction of the Courts has been 
excluded by express words 
It is, of course, argued that the rules 
framed under s 78 of the Act are ultra 
vires. That section empowers the Governor- 
in-Council to make rules to “regulate the 
appointments or elections of Presidents and 
other members of the Panchayat Courts'' 
It is, we think, a necessary part of this 
power of regulation that Government 
should appoint a Tribunal to enquire into 
and decide objections to such elections 
The revision petition is allowed with 
costs throughout. 

V. N v. Petition allowed, 

Z K 

(1) 78 Ind Cas 91, 47 M 325, 19 L W'59, 46 M 
L J 60,(1924) M W N 116, (1924) A I R (M) 
523 

(2) 31 B. 604, 0 Bom. L R 417. 


LAHORE HIGH COURT, 

Second Civil Appeal No 1195 of 1924. 
January 8, 1925 

Present:— Mr, Justice (Campbell. 
ABDUL QADIR and others— 
Defendants — Appellants 
versus 

ILAHI BAKHSH and others— 
Plaintiffs —Respondents. 
Registration Act {XVI of 1908), s, 17 ^ constimction 
f -^Benefit of doubU 
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Section 17 of the Registration Act must be strictly 
construed and if there is any doubt whether a docu^ 
merit is clearly brought within its purview, the benefit 
of the doubt must bo given to the person who wants 
the Court to receive it in evidence 

Attra V. Mangal Singh^ 65 Ind Oas 251, 2 L 300, 4 
L L J 1, 27 P L R 1922, AIR 1922 Lah 43, 
followed. 

Second appeal from an order of the Dis- 
trict Judge, Sialkot, dated the 8th Feb- 
ruary 1924, reversing that of the Sub- 
Judge, P^ourth Class, Sialkot, dated the 27th 
February 1923. 

Bakhshi Tek Chand^ for the Appellants. 

Lala Badri Das, R. B , and Sheikh 
Mahomed Munir, for Sheikh Niaz Mahomed, 
for the Respondents. 

JUDGMENT* — The only question for 
decision m this second appeal is whether 
the lower Appellate Court has decided cor- 
rectly that a certain lease is admissible in 
evidence and is not compulsorily register- 
able under s 17 (1) (d) of the Indian Re- 
gistration Act. 

The material portion of the lease is as 
follows. — 

‘‘ Maian kih . . . efc kothri wa ek 

dalan bila saqf bamai sahn waqia Shahr 
Sialkot bakadar kiraya mabligh Rs 18 sal 
lekav ikrar mah bamah ada karte jawenge: 
ba adamadai kiraya murtahan mazkur ko 
ikhtiyar hoga kih makanat se bedakhal kar 
dewe 

It is argued by the learned Advocate for 
the appellants, that this lease unmistake- 
ably reseives a yearly rent within the 
meaning of s 17 (I) (dj. For the respond- 
ents it is contended that on a proper con- 
struction, the lease reserves a monthly rent 
and is only a lease from month to month, 
I agree with the latter contention, because 
it is quite clear that no sum was to be paid 
as rent by the year and because the word 

bakadar'' wsed before tlie words ^^kiraya 
mabligh Rs, 18 sal lekar" is very indefinite. 

In any case, I w^ould say this is an 
instance to which the rule emphasised in 
Attra V Mangal Singh (1), applies, namely, 
that s 17 of the Registration Act must be 
strictly construed and that if theie is any 
doubt whetheradocumentis clearly brought 
with its purview, the benefit of the doubt 
must be given to the peison, who wants 
the Court to receive the document in evi- 
dence. 

I, therefore, dismiss the appeal with 
costs. 

N. H. Appeal dismissed. 

{!') 65 Ind Cas 254; 2 L 300, 4 L. L J. 1, 27 P, 
h, R. 1922, A. I, R. 1922 Loh. U 
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MADRAS HIGH COURT. 

Appeal AGAINST Orders Nos. 411 and 
401 OF 1921. 

Septeaiber 7, 1923. 

JVesenf. — Mr. Justice Spencer and Mr. 
Justice Venkatasubba Rao. 

RAM AKK A — Counter-Petitioner — 

Plaintiff— Appellant in A. A, 0. 

No. 411 OP 1921 AND Respondent in 
A. A. O. No. 401 OP ltf21 
versus 

V. NEGASAM — Petitioner — Dependant 

No. 4— Respondent In A. A. 0. 

No. 411 OF 1921 and Appellant in 
A. A. 0. No. 401 op 1921. 

Civil Procedure Code (Act V of ]908), ss 2 (12), 

0. XVIII, r 1, 0 XXVI, r. ll-Mesne profits, 
inquiry as to— Burden of proof — Right to begin—' 
Commissionir — Omission to record evidince, effect 
of — Evidence Act (I of 1872), s 11^5 '-Witness, whether 
can he cross-examined with reference to previous deposi- 
tion 

In a proceeding for ascertainment of mesne profits, 
the amount of the profits which the person in occupa- 
tion has actually received is a matter within the 
peculiar knowledge of that person and, under s 106 
of the Evidence Act the burden of proving the 
amounts actually received will he on the person who 
received them, but the burden of proving the profits 
that the person in occupation might have received 
will lie on the person who claims them [p 793, col 1 ] 

Order XVllI, r. 1, 0 P C., is applicable to such a 
proceeding by virtue of s. 141 of the Code and the 
person claiming the profits must adduce his evidence 
nrst. If the person claiming the profits adduces no 
evidence, no mesne profits can be awaided to him at 
all [ibid ] 

Krishna Mohun Basak v. Kunjo Behan Basok, 9 0. 

L R. 1, Dinobundhoo Nundee v Keshub Chunder 
Ghose, 3 W R Mis 25 and Brojendro Coomar Roy v 
Madhub Chunder Ghose, 8 (1 313, 4 Ind Dec (n. s) 
219, relied on. 

A Commissioner appointed under O XXVI, r. 11, 
0. P C., IS bound to record in writing the evidence 
taken by him Information given to the Commis- 
sioner by persons who are not called as witnesses and 
in the absence of parties to the suit and whose state- 
ments are not reduced to writing is not legal evi- 
dence upon which the Commissioner can act [p 793, 
col 2; p 795, col 1 ] 

Haney v. Shelton, (1844) 7 Beav 455; 49 E R 1141, 
13 L. J Ch 4G6, 64 R R 116 and Walker v Frobisher, 
(ISOI) 6 Ves. Jun. 70, 31 E R. 943, 5 R R. 223, relied 
on. 

Per Venkatasubba Rao, *7.— Under s. 145 of the 
Evidence Act a witness may be cross-examined as to 
previous statement made by him in writing without 
such writing being shown to him or being proved. 
Only if it is intended to contradict him by the writing 
his attention must, before the writing can be proved, 
be called to those parts of it which aie to be used 
for the"'purpo6e of contradicting him [p 794, col. 2.] 

Appeals against an order of the District 
Court, Anantapur, dated the 5th April 1921, 
in Interlocutory Application No. 95 of 1920 
(in 0. S. No. 31 of 191? on the file of the 
Dislivt Court of Bellary). 


KBGASAM. [92 i 0. 1926] 

Mr. L. A‘, Govindaraghava AiyaVy for the 
Appellant. 

Mr, B. Somayyay for the Respondent. 

ORDER* 

Spencei*) J* — This was an application 
by the 4th defendant for mesne profits on 
the extent of land in the enjoyment of the 
plaintiff between the date of the decree in 
the first Court and the decision of the 
appeal. The matter was referred by the 
District Judge to a Commissioner to as- 
certain the amount of mesne profits due. 
The Commissioner directed the plaintiff to 
adduce her evidence first, on the ground 
that she had been in possession of the 
property and was thus in the best position 
to state how much profit she had obtained. 
The plaintiff's Pleader refused to open his 
case, upon which the petitioner’s witnesses 
were examined and the case was closed. 
Meanwhile, the counter-petitioner (plaintiff) 
applied to the District Court to direct the 
Commissioner to record her evidence. The 
District Judge in an order on the interlo- 
cutory application decided that the Com- 
missioner w^as right and refused the counter- 
petitioner’s request. 

The questions now before us are (1) 
whether the District Judge was right in 
giving the petitioner mesne profits upon 
15 acres 42 cents of wet land and (2) 
whether he was right in not allowing the 
appellant an opportunity to adduce her 
evidence. As regards the exent of the 
land, the plaintiff’s Pleader relies on an 
a Imission made by the 4tli defendant in 
another suit, O. S. No. 393 of 1916, that 
she (plaintiff) was only in possession of 8 
acres 47 cents, and he argues that the 
petitioner is not entitled to get mesne 
profits on a larger extent than what he 
admitted that she was in possession of. 
The circumstances under which the state- 
ment was made in the other suit have not 
been proved. The Judge relied on the 
extent as given in the delivery warrant 
and I think he was right in doing so._ 

On the second point, I am of opinion 
that the Commissioner and the District 
Judge were Jn error in requiring the plaint- 
iff to open her case. Order XVIII, r. 1, 
C. P. C., which is applicable to miscella- 
neous proceedings through s. 141, lays down 
that the plaintiff has the right to begin 
unless the defendant admits the facts 
alleged by the plaintiff. In a case like the 
present, where the 4th defendant is the 
person chiming mesne profits, . be is in 
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the position of a plaintiff, as it is his 
petition that is the foundation of the pro- 
ceedings and, if he adduces no evidence at 
all, no mesne profits can be awarded to 
him. Section 2, cl. (12;, defines mesne profits 
as those profits which a person in wrongful 
possession of such propeity actually receiv- 
ed or might, with ordinary diligence, have 
received. The profit which a person 
actually received is a matter within the 
peculiar knowledge of that person and, 
under s 106 of the Evidence Act, the 
burden of proving the amounts actually 
receiv'ed will lie on the person who received 
them; but the burden of proving the pro- 
fits that the person in occupation might 
have received will lie on the person who 
claims them. The cases cited for the 
•espondent, Brojendro Coomar Roy v. 
Madhub GhunderGhose (1) and Dinobundhoo 
Nundee v. Keshub Chunder Ghost (2) do not 
go further than to show that it lies on the 
person who actually received mesne pro- 
fits to show how much he received. These 
two cases are not authorities for saying 
that xt is for the person in occupation to 
prove what mesne profits should be award 
ed, which is a veiy different thing. In 
Krishna Mohun Basak v Kunjo Bthari 
Basak (3) it was observed that there may 
be cases in which the defendants in a suit 
for mesne profits may properly be called 
upon to produce their accounts and to 
give information upon facts within their 
special knowledge, but that, under the pro- 
visions of s. 179, C. P 0. of 1879, which 
corresponds to O XVIIT, r 1, the right 
to begin was with the plaintiff and the 
appellant's contention that it was for the 
defendant to begin was not entitled to any 
consideration 

The counter petitioner applied to the 
District Judge to be allowed to examineher 
witnesses and this applicRi ion was refused 
As the case cannot be salisfactorily dispos- 
ed of without hearing the evidence on both 
sides, I think it is necessary that we should 
send the case back to the District Judge 
and ask him to record such evidence as the 
counter-petitioner may produce on her side 
and such further evidence as the petitioner 
may adduce on the same points 
Another error into which the Commis- 
sioner has fallen which has been referred 
to in the course of argument is the fact 

(1) 8 O. 343, 4 Ind Dec (n. b) 219. 

(2) 3 W R. Mis. 25. 

(3) 9 0. L. R. 1., 
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that obtained information from certain 
persons whose evidence was not recorded 
by him. The Judge considered that this 
information was admissible I am of 
opinion that the Commissioner was entitled 
to base his report on his local inspection 
and also upon the crop experiment conduct- 
ed by him, but that any evidence that he 
took should have been recorded in writ- 
ing Order XXVf, r 10, requires that he 
should reduce to writing the evidence taken 
by him. Information given by witnesses 
which is not reduced to writing is not legal 
evidence upon which the Court can decide. 
If either of the parties desires to have the 
benefit of the statements of those persons 
from whom the Commissioner obtained in- 
formation, they should now cite them as 
witnesses, otherwise, the District Judge 
should come to a conclusion on the rest of 
the evidence before him without any refer- 
ence to such unrecorded statements The 
Disirict Judge is directed to return his 
revised findings within three months. Ten 
days for objections. 

Venkatasubba Rao, J*—! agree and 
I wish to add a few words. The plaintiff 
filed a suit for the recoveiy of certain pro- 
perty and obtained judgment In pursuance 
of it she took possession of 15 acres and 42 
cents of wet land with which we are mainly 
concerned In appeal the judgment was re- 
versed and the 4bh defendant now seeks res- 
titution of mesne profits I may note that 
the 4th defendant by wav of restitution 
already obtained 15 acres of wet land from 
the plaintiff Thera is no need to refer to 
the dry land claimed so far as this judg- 
ment IS concerned. The first question that 
had to be decided by the lower Court was 
wliether mesne profits were to be given in 
respect of 15 acres of wet land or merely 
in lespcct of 8 acres which the plaintiff 
said was the extent of the land she had 
tiken possession of from the 4th defend- 
ant The lower Court, having regard to the 
plaint, the decree, the execution proceed- 
ings and the delivery warrant, came to the 
conclusion that the plaintiff was account- 
able for mesne profits in respect of 15 
acies of wet land. The matter was fully 
dealt with by the District Judge and 
it is sufficient to say that the lower 
Oouit rightly allowed mesne profits in 
respect of 15 acres and odd so far as the 
wet land is concerned. 

The next question is, what is the proper 
amount of mesne profits ? The District 
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Judge referred the matter of the ascertain- 
ment of the mesne profits to a Commissioner. 
This is, what the District Judge says in his 
preliminary order; “under 0. XXVI, r. 9, 
C. P. C., I resolve to appoint a Commissioner 
to make a local investigation and ascertain 
the amount ot* mesne profits which maybe 
awarded to the 4th defendant on the above 
mentioned extent of land comprised in the 
items specified in para. 2 supra after examin- 
ing witnesses and receive any documentary 
evidence which the parties may produce 
before him.” When the enquiry was taken 
up by the Commissioner the plaintiff con- 
tended that the 4th defendant should begin 
and adduce evidence on the ground that 
the burden was upon him to make out what 
the mesne profits allowable to him were. 
The Commissioner ruled that the plaintiff 
was the party who was to begin, thus im- 
plying that the burden of proof was upon 
the plaintiff. The plaintiff a Vakil declined 
to call evidence objecting to the ruling and 
allowed the 4th defendant to e.xamine his 
witnesses. The latter’s case was closed on 
13th February 1921 when the plaintiff ap- 
parently made an application to be allowed 
to examine her witnesses at that stage. The 
Commissioner refused to request. There- 
upon, on the Kith February 1921, the plaintiff 
applied to the District Court to be allowed 
to examine her own witnesses and the Dis- 
trict Judge decided ..that the ruling of 
the Commissioner was right and rejected 
the plaintiff’s application Before I de^^l 
with the objection that relates to this, I 
may advert to certain other matters that 
transpired before the Commissioner him- 
self. 

The plaintiff desired to cross examine 
the 4tli defendant with reference to a cer- 
tain allegation made in the latter’s written 
statement in another proceeding 1’he Com- 
missioner disallowed the plaintiff’s request 
and on application by the plaintiff to the Dist- 
rict Judge, the order of the Commissioner 
was confirmed. 

Exception is taken to the report of the 
Commissioner on another ground Under 
the impression that he could gather informa- 
tion by instituting enquiries regarding 
the correct amount of mesne profits and 
act upon such information, he interview- 
ed several raiyots and others and collected 
their opinion and based his conclusions 
inter alia upon the information so obtained. 

Next it is said that the Commissioner 
conducted certain experiments. He had the 
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crop harvested. He confined himsslf to 
two small plots of land, and oa the results 
obtained, he based his calculations in 
regard to the whole land. It has been argu- 
ei before us that the Commissioner was 
wrong in adopting this procedure 

1 shall deal shortly with these objections. 
In regard to the last objection it seems to 
be untenable. It has been pointed out that 
the two plots were selected out of the 
entire lands and it has not been shown that 
the yielding capacity of the other portions 
which are adjacent to the plots selected is 
different. 

In regard to the objection that the Com- 
missioner was wrong in refusing to allow the 
plaintiff to cross examine the 4th defendant 
in respect of a statement made by the latter 
in a previous proceeding, the objections 
must be upheld. Under s. 145 of the Evi- 
dence Act a witness may be cross examined 
as to previous statement made by him in 
writing without such writing being shown to 
him or being proved Only if it is intended to 
contradict him by the writing his attention 
must, before the writing can be proved, be 
called to those parts of it which are to boused 
for the purpose of contradicting him The 
Commissioner refused to allow cross-examin- 
ation on the ground that the dcciiment 
which contained the previous statement was 
not pioduced. The plaintiff was entitled to 
cross examine the 4th defendant in regard 
to his previous statement without showing 
the latter the document Only if it became 
necessary to contradict the 4th defemiant 
his attention should be called to the writing. 
The Commissioner acted clearly wrongly 
in this respect. On another ground the 
Commissioner’s order is sought to be justifi- 
ed. It is said that, when the preliminary 
order was passed, the Court refused to attach 
any weight to the 4tli defendant’s pre- 
vious statement, and, for that reason, the 
Comm issioner also was justified in refus- 
ing to allow questions to be asked in regard 
to it 

This position is entirely wrong. The 
Court when passing the preliminary order 
declined to make any iaferanoe from the 
previous statement as regards the extent 
of the land in the 4th defendant’s posses- 
sion The writing was sought to be 
used before the Commissioner for altogether 
a different purpose, the purpose being to as- 
certain the probable yield. 

The contention that the Commissioner was 
not justified in obtaining information in 
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the absence of the parties must be upheld. 
The Court is nob entitled to act on inEormi- 
tion received in the absence of the parties, 
nor can it base its judgment on its own 
knowledge of the facts. The law on this 
subject is well-settled, Lord Langdale, II R , 
observes in Harvey v. Skelton (4; “m every 
case in which matters are litigated, you must 
attend to the representations made on both 
sides and you must not in the administration 
of justice, in whatever form, whether in 
the regularly constituted Courts or in ai'bi- 
trations, whether before lawyers or mer- 
chants, permit one side to use means of in- 
fluencing the conduct and the decisions of 
the J udge, which means are not known to 
the other side.” To say that the Commis- 
sioner could have come to the same con- 
clusion on the other material before him 
is no answer. If the case is brought within 
the general principle that the Judge's mind 
niay, by a possibility, have been biassed, 
there is a sufficient objection. See Dobson 
V. Groves (5) and Walker v Frobisher (6). 

The only other point that remains to be 
dealt with has reference to the objection 
that the ruling of the Commissioner in 
regard to the right to begin is wpng. 
The District Judge expressed the opinion 
that the ruling was correct. The 4th defend- 
ant claims in this proceeding mesne profits 
from the plaintiff. Section 2, cl, (12) of the 
C. P. C , defines mesne profits thus. 

“Mesne profits of property means those 
profits which the person in wrongful posses- 
sion of such property actually received or 
might with ordinary diligence have received 
therefrom ” It will be seen that mesne 
profits aie not merely profits which a per- 
son in wrongful possession has actually 
received. The argument, therefore, that the 
amount of profits actually received is within 
the knowledge of the person in possession 
and that, therefore, the latter should, in the 
first instance, give evidence is cleaily un- 
tenable. In a suit for mesne profits the 
burden is always held to be on the plaintiff 
to prove the amount. This is the recogniz- 
ed practice. The proceeding before us is 
really in the nature of a suit for mesne 
profits. No ground has been shown why 
this practice should be departed from. The 

(4) (1844)7 Beav 455, 49 E R. 1141, 13 L J. Ch 
466; 64 R R 116. 

(5) (1844) 6 Q B. 637, 14 L J. Q B. 17; 66 R R 
509; 11 5 K. R 239. 

(6) (1801) 6 Vea Jun. 70, 31 E. R. 943; 5 R. R. 

m 


Cl n nisuoaer's ruliig that the plaintiff 
should b3gia is tintamouat to a decision 
that the burden of proof is upon the plaintiff. 
From the nature of the controversy, what 
the parties were disputing about, was not in 
regard to the right to begin but the duty 
to begin. I am of the opinion that the 
4th defendant was bound to adduce evidence 
in the first instance regarding the amount 
of mesne profits. 

[See Krishna Mokun Basak v. Kunjo Behari 
Basak (3)] 

I, therefore, hold that the Commissioner 
as well as the District Judge were wrong in 
regard to this matter. 

Now that we have decided that the ruling 
is incorrect what follows? It has been 
contended on behalf of the 4th defendant 
that the plaintiff’s Vakil having refused 
to adduce evidence when he was called 
upon to do so, he should not be allowed an 
opportunity to examine his witnesses. This 
contention 1 am unable to understand. 
When the Commissioner gave a ruling, 
the plaintiff took a lisk in refusing to 
accept it. But what is the extent of the 
risk that she took ^ She took the risk of 
the ruling of the Commissioner being 
ultimately pronounced to be correct. If it 
should be held to be correct by the final 
Tiibunalthe plaintiff not having examined 
her witnesses when she ought to have done 
so she would, of course, be completely 
debarred from adducing any evidence what- 
soever. But this is the only risk that the 
plaintiff took. Immediately the Uh defend- 
ant's case was closed, the plaintiff’s Vakil 
made an application that he should be 
allowed to let in evidence. The effect of 
our decision is that the plaintiff should give 
evidence only after the 4th defendant had 
closed hia case. It, therefore, follows that 
the plaintiff should be allow^ed to examine 
her witnesses at the close of the 4th defend- 
ant’s case. The following passage from 
Taylor on Evidence, Vol I, page 291, s. 388 
has been relied upon by the 4th defendant : 
“The question respecting the right to begin 
is a matter of practice and regulation upon 
which the presiding Judge must exercise 
his discretion ; and the Court will not 
interfere wdth his decision unless it be 
clearly proved, not only that the ruling on 
this point was manifestly wrong, but that 
it has occasioned substantial injustice.” 
This passage would certainly be of assist- 
ance to the 4th defendant, if the plaintiff 
accepting tbe ruling of the Commissioner 
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had given evidence in the lira:; instance. 
In that case the Court, although it came to 
the conclusion that the ruling was incorrect, 
would not ordinarily interfere with the 
final decision in the suit. But here the 
plaintiff did not accept the ruling and re- 
fused to examine the witnesses before the 
4th defendant ga\re evidence. In the cir- 
cumstances, the passage relied upon has no 
bearing. I have disposed of all the objec- 
tions taken to the procedure adopted by 
the Commissioner. I am of the opinion 
that it is clearly necessary to have another 
finding in regard to the amount of mesne 
profits. 

I agree with the order that has been pro- 
posed by my learned brother. 

In compliance with the order contained 
in the above judgment, the District Judge 
of Anantapur submitted the following 

FINDING,-In A. A. O No. 411 of 1021 
the High Court has directed me “to record 
such evidence as the counter-petitioner 
may produce on her side and such further 
evidence as the petitioner may adduce on 
the same points,” viz , on the question of 
the amount of mosne profits due from the 
one to the other, and to submit a revised 
finding 

♦ * ♦ ♦ * ♦ * 

A sum of Rs. 295 4 0 has, therefore, to be 
deducted from the figure arrived at above, 
leaving R?. 854-12-0. Interest at Oper cent, 
per annum on the sum, from dates of reali- 
zation up to the date of this finding amounts 
to Rs. 273-7-8--in all Rs. I,ii'8-.i8. My 
finding is that this sum is due from the 
counter petitioner to the petitioner in res- 
pect of mesne profits 

These Appeals against Order Nos. 411 
and 401 of 1921 coming on for final hearing 
after the return of the finding of the lower 
Court in Appeal against Order No, 411 of 
1921, upon the issue referred by this Court 
for trial, the Court delivered the following 

JUDGMENT. “-The District Judge’s 
finding is based mainly upon the lease- 
deeds executed in respect of the lands upon 
which mesne profits accrued during the 
years that the defendant was out of posses 
sion We have heard no goo\l reasons for 
doubting the genuineness of these docu- 
ments, and if they are genuine, they afford 
the best possible evidence of the amount of 
profits. 

The counter-petitioner does not press her 


objections as to interest. We accept the 
District Judge’s findings. 

As regards the costs of the Commission 
and the costs of the proceedings in the 
District Court we think that each party 
may fairly be asked to pay a moiety of all 
the costs incurred in the lower (!!ourt 
including the Commissioner’s fee, seeing 
that the Commissioner's enquiry was not 
wholly to the advantage of either side and 
that the petitioner in the result is to get 
about half of what he originally claimed. 

Civil Miscellaneous Appeal No. 401 of 
1921 is dismissed with costs. 

Civil Miscellaneous Appeal No. 411 of 
1921 is allowed. Each side to pay and 
receive proportionate costs. 

V. N. V. Appeal No, 1^11 allowed. 

z K Appeal No. J 4 .OI dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 

Second Civil AppdiAL No 327 of 1924. 
December 14, 1925. 

Present .‘—Mv. Findlay, Officiating J. C. 
MAROTRAO— Plaintiff— Appellant 

versus 

MUNICIPAL COMMITTEE, NAGPUR 
— Defendant — Respondent 

C P Municipal Act (XVI of 190S), ss 2k, 

^5 — Cow-shedy whether building— Application for per- 
mission to build— -Pi occdiirc- Meeting of members to 
deal with application for permission, whether essential 
—Defect, whether curable — Lease of nazAil plot by 
Municipal Committee for purpose of building —Com- 
mittee, whether can refuse to sanction construction — 
Appeal — Decree in favour of appellant, when can be 
set aside 

A cow shed erected on posts and no founda- 

tions 13 a ‘building’ within the meaning of the woid 
as used m tlie C P Municipal Act of 1903 [p 798, 
col 1 ] 

Section 68 of the C P Municipal Act of 1903 
refers to land and houses which aie the propeity of 
the G(u^ernment and can have no application in the 
oas^ of a nazul plot leased out for a term of years for 
building thereon by a private individual 

Under s 66 of the C P. Municipal Act of 1903 
a person whose application to a Municipal Committee 
for permission to build has not been sanctioned within 
a month of its being made has to remind the Com- 
mittes of this fact and if after a further period of 15 
days 110 reply is received, the Committee is to be 
deemed to have sanctioned the proposed building. 
This Will not, however, entitle su(*h person to erect 
another structure of an entirely dilTerent nature from 
that adumbrated in his application for permission to 
build [p 798, col. 2 ] 

83Cti()a 66 of the 0. P. Municipal Act of 1903 
contemplates a sanction given by the Conmittee or 
Building Sub-Committee in Us corporate capacity and 
it is not legal to dispense with a i^eeting of the body 
for obtaining a sanction by the expedient of obtaining 
the opinions of individual members by circulating the 
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^apers The omission to call a meeting is not cm able 
by s 24 of the Act [p 709 cols 1 & 2] 

The lease of a naziil plot by a Municipal Committee 
for tho purpose of building thoreoii cannot supersede 
the statutory pi o\ ifeions contamed in s CG of the C 
P Municipal Act of P'03 i elating to the giant rd 
permission to build, and can in no way estop the 
Municipal Committee fiom lef using to allow any 
building to be elected oii the plot or insisting on 
keeping it vacant, on grounds relevant under Ch VI 
of the Act [p 790, col 2 ] 

Where a suit is partially decreed, and the plaintiff 
files an appeal against that poition of the deciee by 
which las suit has been dismissed, the Appellate 
Court has no power to set aside the decice granted in 
favour of the plaintilT in the absence of an ai)peal or 
cross-objection by the defendant [p 801), col 1 | 

Appeal against a decree of the Addition- 
al District Judge, Nagpur, dated the 28th 
April 1924, in Civil Appeal No. 84 of 1923 

Mr M, U Bobde, for the Appellant. 

Mr R N. Padhyey for the Respondent. 

JUDGMENT.— The plaintiff-appellant 
filed the piesent suit in the Court of the 
2nd Munsif, Nagpur, for a perpetual in- 
junction restiaining the defondant-iespond- 
ent, Municipal (’’ommittee of Nagpur, from 
removing the structure shown in the plan 
attached to the plaint and also for a direc- 
tion to it to sanction the said construction. 
The suit was filed under the following cir- 
cumstances — 

Nazul plot No. 551 was put up to auction 
and the plaintiff being the highest bidder 
obtained a thirty years’ lease thereof on pay- 
ment of Rs i? premium and an annual 
ground-ieiit-of Rs 2-2 0. The lease applied 
for was for building purposes and it was 
let out for such a purpose, and under the 
terms thereof a dwelling house had to be 
commenced within one year from the date 
of the lessee obtaining possession and had to 
be completed within three years. On 10th 
January 1922 the plaintiff gave notice to the 
Municipal Committee of hismtention tobuild 
a house according to a plan sent therewith. 
Having leceived no reply he sent a reminder 
on Util February 1922. Thereafter, the 
defendant Committee on 23rd February 
1922 informed the plaintiff that his plan 
was rejected as the locality was congested. 
The plaintiff appealed to the Municipal 
Committee which, by a resolution No. 130, 
passed on ]9th August 1922, rejected 
the appeal In the meantime, the plaint- 
iff had erected on part of the site a cow- 
shed, and the Committee called upon him 
to demolish it. The plaintiff, under an 
apprehension that the Committee would 
enforce the said order, accordingly filed the 
present suit. 


The pleas offered by the defen dan t-Com- 
mittce are sufficiently clear from the 1st 
Couit’s judgment. On the issues which 
arose on those pleadings, tlie Munsif held 
that the lease granted to the plaintiff was 
for building purposes and that it was open 
to the lessor to forfeit tlic lease and claim 
re-entry if the terms thereof were not earned 
out. 'j’he Munsif further held that the 
Coramiiiec could refuse to sanction the con- 
struction of any particular building on the 
site in question on the ground that it 
would be prejudicial to the health, safely 
01 convenience of the public or of people 
living m the vicinity, but, if this were done, 
the defendant-Committee would be liable for 
compensation It was further held that the 
defendant-Committee vas not estopped 
from declining to alIo\v the building be- 
cause of their consent given to the nazul 
officer that the site could be let out for 
building purposes The cow-shed in ques- 
tion was further held to be a building and 
was uiiauthoiised as well as undesirable in 
the interests of sanitation and public liealth. 
In those circumstances the Munsif passed a 
decree, dismissing the plaintiff’s suit for an 
injunction and ordering him to remove the 
structure in question on payment of Rs. 70 
compensation. 

The plaintiff appealed to the Court of the 
Additional District Judge, Nagpur, and 
that Court in the end dismissed the suit 
wholly and disallowed the Rs 70 compen- 
sation ordered to be paid to the plaintiff. 
This curious result was arrived at because 
the plaintiff in his appeal before the Addi- 
tional District Judge urged that the first 
Court was wiongmawarding him compensa- 
tion. 

The plaintiff has now come up on second 
appeal to this Court. One or twoprelimin- 
aiy points may at once be dealt with. An 
additional ground of appeal was filed on 
2nd December 1925 to the effect that the 
cow-shed in question was not a building. It 
is said to have no foundations at all and 
merely stands on posts It is true that in 
the old Municipal Act, which is the one 
applicable, there was no elaborate definition 
of “building” such as is contained in s. 3 
{a) of the Municipal Act of 1922, but I find 
it wholly impossible to entertain this 
suggestion. As a glance at Ch, VI will 
show (c/., section 64) huts are regarded 
as buildings, and any contention that the 
cow-shed such as the appellant has raised is 
not a building seems to me contrary to the 
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dictates of both Common Law and sense. 
What is a building, must always be a ques- 
tion of degree and circumstances, and iu 
view of the number of houses in this 
country, which are erected of fragile 
materials apart from brick and stone work, 
there cannot be the slightest, question, in my 
opinion, but that the structure in question 
amounted to a building for the purposes 
of the old Municipal Act. Decisions 
like those in Emperor v. Muhammad Yusuf 
(1) and Kamta Nath v. Municipal Board of 
Allahabad (u) are, it need hardly be said, 
entirely inapposite to the facts of the pre- 
sent case. In the one Allahabad case move- 
able planks placed over a drain temporari- 
ly during the day were held not to con- 
stitute a building, and in the second one a 
canvas screen enclosing a certain space 
adjoining a house was similarly regarded. 
These cases, therefore, give the appel- 
lant no chance of success and it is perfect- 
ly clear that for the purposes of the Munici- 
pal Act of 1903 the cow-shed in question 
constituted a building. 

Another contention offered on behalf of 
the appellant is, in my opinion, an equally 
useless one, that is, that as the nazul land 
intquestion is in reality the property of His 
Majesty, as. 59 to 67 of the Municipal Act of 
1903 had no application thereto. It seems 
to me that s. 68 cannot possibly protect the 
appellant in this connection. The reference 
is very obviously to land and houses which 
are the property of His Majesty, but the 
provision can have no application in the 
case of a nazul plot specifically let out for 
a long term of years for building thereon 
by a private individual. 

As I have already pointed out, the plaint- 
ifi-appellant, first of all, gave notice of his 
intention to build on 10th January 1922: c/. 
D-L Under s. 66 of the Municipal Act of 
1903 the person giving such notice has to 
wait for a month. If at the expiry of that 
time no reply is received, he has to com- 
municate once more with the Municipal 
Committee and draw their attention to the 
said fact. If after a further period of 15 
days no reply is received, the Committee is 
to be deemed to have sanctioned the pro- 
posed building. In this connection I would, 
first of all, point out that the appellant in 
his notice (D-4), dated 11th February 1922 

40 Ind. OaB. 317; 39 A. 386; 15 A. L. J. 290; 18 
Cr. L. J. 669. 

(2) 28 A. 199 A, W. N. (1901) 252; 2 A. L. J. 676; 2 
Or* L. J, 793t 


did not comply with either the spirit or the 
letter of e. 66 (3). On the contrary, in this 
notice he stated that as he had received no 
reply, he wasproceeding with the erection of 
a huton the spot in question. Thehut erected 
by him was in no sense even approximately 
the house of which he had originally given 
notice to build. It was a kacheha erection 
or shed without foundations, for the erec- 
tion of which no previous permission had 
even been solicited from the Municipal 
Committee. It is utterly impossible on any 
reasonable consideration to regard the said 
hut, as in any way, a commencement of the 
building for which he had originally applied 
for sanction. The original building was 
to be a pakka one with a foundation and 
was to be constructed of bricks. The cow- 
shed erected was of a totally different nature 
and, if the original building were ever to be 
constructed on the said site, it is perfectly 
obvious that the cow-shed would have first 
of all to be pulled down. The argument, 
therefore, that this cow-shed may be re- 
garded as a commencement of the perman- 
ent building seems to me to be utterly beside 
the point and to be quite opposed to the 
facts on the record. From this point of 
view alone the appellant's case was obvi- 
ously bound to fail, for it is perfectly 
clear that, without even soliciting permis- 
sion he proceeded to build a structure 
of an entirely different nature from that 
adumbrated in his application of 10th 
January 1922. D-4, as I have already 

shown, cannot, in the circumstances, be 
regarded as a reminder within the mean- 
ing of s. 66 (3) of the Municipal Act of 1803. 
On the contrary, it was a document which 
amounted to an express defiance of the 
Municipal Committee that the , appellant 
was forthwith proceeding with the construc- 
tion of an utterly unauthorised building. 
From this point of view, therefore, the Muni- 
cipal Committee was fully justified in treat- 
ing the erection in question as one built 
without sanction and in ordering its demoli- 
tion under s. 66, sub-s. (5). 

On receipt of the notice (D-4,) the 
Municipal Committee issued a warning 
(D-3) to the appellant not to proceed 
with the chhappavy while on 25rd Feb- 
ruary 1922 the appellant was informed 
that his request for building the house in 
question was refused on the ground that the 
site and the locality were congested. 

While, on the view I have already taken 
above, the appellant was bound to fail iu an^ 
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event, it may be of interest to examine the 
case on the assumption of a very forced and 
fanciful view of the facts of this case that 
the cow-shed might be regarded as a commen- 
cement of the original Vmilduig for which 
sanction was asked on the 10th of January 
1922. In this connection my attention has 
been drawn to paia. 2 of the written state- 
ment of the respondent filed in the lower 
Appellate Court on 14th Maioh 1924. It is 
urged that the procedure adopted in reject- 
ing the appellant's application was illegal in 
that admittedly there was no meeting of the 
BuildingSub-Committee to whom the poweis 
of sanction in this connection have been 
delegated and that all the Engineer did was 
to circulate the papers to a majority of the 
members of such Building Bub-Committee 
who endorsed on them their opinions that 
the application should be refused It has 
been urged on behalf of the appellant that 
this procedure wras invalid and that, in the 
circumstances, the appellant was entitled to 
assume that the buliding was sanctioned. 
The lower Appellate Court has held that s. 
24 of the Municipal Act of 1903 w^ould have 
cured this irregularity It has been urged 
on behalf of the appellant that the Building 
Sub-Commiitee as such passed no order 
and that there were, therefore, no proceed- 
ings taken under the Act, which w^ould be 
curable under s. 24 of the Act, From the 
lagal point of view I am of opinion that this 
contention urged on behalf of the appellant 
is, undoubtedly, correct Section 66obvious]y 
contemplates a sanction given by the Com- 
mittee or Building Sub-Committee in its 
corporate capacity and it is not possible to 
dispense with such sanction given at 
a meeting of such Committee or Sub- 
Committee by the expedient of circulat- 
ing the papers to individual members. 
For obvious reasons it would seem to me 
highly inexpedient that any such idea should 
prevail. On any question members consult- 
ed individually might well agree that the 
application should not be sanctioned, but, 
if they met together, it is perfectly possible 
that, as a result of the arguments or views 
of some or any of the members of the Com- 
mittee or Sub Committee, when meeting and 
discussing the question together, such a 
body might well have taken a different view 
of ike matter. In my opinion, therefore, 
although this finding on the legal question 
involved does not affect the final fate of the 
appeal, the lower Appellate Court was wrong 
jn thinking that the defect in question was 
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curable or cured by s. 24. I may further 
point out in this connection that when the 
doing of any act on behalf of the Munici^ al 
Committee becomes emergent, a special y io- 
vision therefor exists m s. 22 of the Act of 
1003 

Another argument was offeied on behalf of 
the appellant* to the effect that the defend- 
ant-Committee being a parly to the lease 
given by Government in respect of the : ite 
in question a lease given for house building 
pijiposes it was incompetent to the Com- 
mittee to refuse to sanction a constiuction 
on the site This argument seems to me 
one which it is wholly impossible to accept 
and were there any basis whatever for it, it 
would lead to a reductio ad absurdiim m 
Municipal admiiiistiation. The lease m 
question can in no way supersede the statu- 
tory provisions contained in s 6t>, and the 
letter (P'5) in no w'ay estops the 
Municipal Committee from refusing to allow 
any building on grounds relevant under 
Ch VI of the Act The fact that the 
Committee w'ere on 19th August 1921 will- 
ing to approve of the lease of the land for 
building purposes, would in no way estop 
them from refusing to sanction any parti- 
cular erection thereafter, and indeed, if cir- 
cumstances had changed and it became in 
their opinion inexpedient to allowany build- 
ing whatever on the site. I am equally 
of opinion that they would be entitled to 
enforce their later opinion, although m 
this instance the necessary concomitant 
w^ould be the paympt of compensation to 
the lessee in question. 

It has further been urged on behalf of 
the appellant that the action of the Munici- 
pal Committee was in this case capricious 
and arbitrary, that theywere in reality show- 
ing favouritism to S N. Kulkarni who had 
originally applied for the lease of the site 
in question and it has been urged that on 
this ground this Court would be entitled to 
interfere; c/, TalukBoard, Bandar v Malli-^ 
karjuna Prasada Naxdu (3). In this con- 
nection it has been urged that in April 1922 
Kulkarni, who lives in an adjoining house, 
Avas allowed to erect a latrine on the site. 
For my own pait, I am wholly unable to 
find any such circumstances as wohld give 
rise to any suggestion of capricious or arbi- 
trary action in this connection Latrines are 
a necessary evil in the case of the houses of 
persons of some standing w^ho own or occupy 

(3) 61 Ind Cas. 407; 44 M. 156, 12 L W. 585; (1S201 
M, W. N. 748; 28 M. L. T. 440; 40 M. L. J. 91. ' 
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houses in the Nagpur City. The two 
latrines which Messis. Kulkarni and Deokar 
were allowed to build were apparently erect- 
ed on the least objectionable site possible 
and it is a very different proposition indeed 
to suggest that because such conveniences 
have to be provided, how^ever, intrinsically 
undesirable they may be, ;he plaintiff is 
equally entitled to erect a cow shed on the 
open plot in the congestvird locality in ques- 
tion. I see not the slightest reason for hold- 
ing in favour of the appellant on this point. 

On the main grounds, therefore, the plaint- 
iff-appellant must clearly fail in his suit. 
Even If there was a flaw in the way in which 
the Municipal Committee dealt with the 
appellant's application, he clearly failed to 
comply with the fundamental provisions of 
8. 66 (3) of the Municipal Act of lt:03 in 
proceeding with the erection of the cow- 
shed as announced in his notice of 11th Feb- 
ruary 1922. 

The last point to be considered was the 
disallowance by the lower Appellate Court 
of the compensation of Rs. 70 to be paid to 
the appellant. On this point I think the 
procedure of the lower Appellate Court was 
undoubtedly incorrect. No cross-objection 
had been filed by the Municipal Committee 
with reference to the allowance of Rs. 70 
compensation, and I think such a cross- ob- 
jection was a necessary precedent to the 
said relief having been granted; c/., Ran- 
gamlal v. Jhandu (4). It is true that in 
para. 4 of the petition of appeal to the lower 
Appellate Court it was alleged that theMun- 
sif was wrong in awarding compensation, 
but what the appellant was obviously tilt- 
ing at therein, was the fact that his main 
relief had been refused and that he had only 
been granted such compensation. 

The decree of the lower Appellate Court 
will, therefore, be modified by the restora- 
tion of the provision for compensation con- 
tained in the decree of the first Court. On 
other grounds the appeal fails. As regards 
costs in view of the partial success and fail- 
ure of the appellant in this Court I order 
the costs in this Court to be borne by the 
parties as incurred. Costs in the louver 
Courts will be borne as already ordered. 

z. K. Decree modified. 

(4) 11 Ind. Cas. 640; 34 A. 32; 8 A. L. J. 1111. 
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MADRAS HIGH COURT. 

Civil Rbviston Petitions Nos, 500 
i^Nt) 501 OF 19>4. 

April 9, 1925. 

Present: — Mr. Justice Odgers, 

KOMMAREDDI RAMACHANDBAYYA 

AND OTHERS— Defendants— Petitioners 
versus 

VODURY VENKATRATNAM— 
Plaintiff— Respondent. 

Civil Procedure Code (Act V of 1 90S), 0. VII, r. 10 
--Order returning plaint for presentation to proper 
Com t for want of jurisdiction — Application to with- 
draw portions of claim, so as bring it within Court's 
pecuniai'y jiirisdiction—Amendment — Power of Comt 
to re-admit plaint- Review — Notice to party affected, 
necessity of 

Where a plamt was ordered to be returned for 
presentation to the proper Court on the ground that 
the value of the subject-matter of the suit exceeded 
the pecunidry limits of the jmi&diclion of the Court 
to which it had been presented and the plaintiff 
thereupon applied to be allowed to withdraw his 
claim to certain pr^rtions of the property mentioned 
III the plaint which had the eflect of bringing the 
plaint within the pecuniary juiisdiction of the latter 
Court . 

//eh^, that the Court had the power to allow the 
plaintiff to amend the plaint and re-admit it as amend- 
ed [p 8U1, cols. 1 c'J: 2.] 

Karumbar Pandrapandaram v. Audimula Ponna- 
pundaram, 3 Ind Cas. 725, 53 M. 262, 6 M. L. T 2G1, 
tullowed. 

Kannusami Pillai v Jagathamhal, 46 Ind. Cas. 265; 
41 M. 701 at p. 708, ri918) M. W N 497, 24 M. L. T. 
46, 8 L. W. 145, 35 M L J. 27, not followed. 

Where a plaint is ordered to be returned for pre- 
sentation to the proper Court witliin a specified time, 
it 18 not open to the Court without notice to the 
defendant to review its order and give additional time 
to the plaintiff for payment of additional Court-fees, 
[p 801, col. 2 ] 

Petitions, under s. 115 of Act V of 1908 
and s. 1(^7 of the Government of India Act, 
praying the High Court to revise the orders 
of the Court of the Principal District 
Munsif, Pjllore, dated the 26th April 1924, 
in I. A. No. 857 of 1924, and 0. M. P. No. 
882 of 1924, respectively in 0. S. No. 704 
of 1923. 

Mr. Chenchiahy for Mr. P. Venkatramana 
RaOy for the Petitioners, 

Mr. V, Suryanarayanay for the Respond- 
ent. 

JUDGMENT.— In this case a certain 
suit, O. 8, No, 7U4 of 1923, was filed in the 
Court of the Principal District Munsif of 
Ellore, for the recovery of certain pro- 
perties. It was alleged that the suit had 
been under- valued and the District Munsif 
held a preliminary enquiry into the valua- 
tion of the items of property involved arid 
came to the conclusion that the market 
yalue was over Be. 5|000, The plaint yraa 
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ordered to be returned to the plaintiff who 
was given 7 days' time for presentation to 
the proper Court. This order was made on 
the Mst March 1924. On the 1st April 1924 
the plaintiff presented a petition asking 
for 15 days' time for filing additional stamp 
for the plaint. No notice of this applica- 
tion was given to the defendants and on 
the 2nd April the Principal District Munsif 
purported to review his decision of the 
31st March and granted the prayer in the 
petition of the 1st April giving the peti- 
tioner 7 days' time in which to pay the 
Additional Court-fee. I am of opinion that 
as regards C R. P. No. 500 of 1924 the 
learned District Munsif was clearly not 
entitled to review his order at least with- 
out notice to the other side. Therefore 
C. R. P. No. 500 must be allowed with 
costs. 

A more important question arises in C. 
R. P. No. 501 of 1»24 On the 5rd April, 
one day after the petition for review above 
referred to, the plaintiff asked to be allowed 
to withdraw his claim to 4 items of pro- 
perties mentioned in the plaint schedules 
and to amend the plaint in such a manner 
that it would conform to the monetary 
jurisdiction of the District Munsif’s Court, 
and the District Munsif by his order of the 
26th April 1924 held that no final order 
had been passed on the plaint and that by 
his order of the 2nd April the District 
Munsif intended to set aside the original 
order for the immediate return of the 
plaint. The petition was allowed and the 
plaintiff was permitted to withdraw his 
claims and amend his plaint accordingly. 
The question is, had the learned District 
Munsif jurisdiction to pass the order he 
did? In passing I may state that 1 am 
very doubtful whether the District Munsif 
was right in his view as to the effect of the 
order of the 2nd April and I am more than 
doubtful as to the correctness of his view 
that no final order has yet been passed on 
the plaint. In this connection, I am press- 
ed with two decisions of the Court. The 
first is the one reported in Karumbar 
Pandrapandaram v. Audimula Ponna- 
pundaram (1) which is a decision by Mr. 
Justice Abdur Rahim in a case which I 
am bound to say, strikes me as very similar 
to the present. In that case there was an 
enquiry as to the value. It was found that 
the suit was under- valued and the plaint 

(1) 3 Ind. Qas. 725 \ 33 M. 202; 6 M. L. T. 261. 


was returned for presentation to the pro- 
per Court. The plaintiff amended his plaint 
by correcting the valuation and striking 
off some of the properties so as to bring the 
claim within the jurisdiction of the Dis- 
trict Munsif. The District Munsif theie- 
upon re admitted the plaint and the ques- 
tion for decision was, had he power to do 
so. The learned Judge decided that he had 
and his decision was confirmed in Letters 
Patent appeal by a Bench of this Court. On 
the other hand, there are observations of 
Sadasiva Iyer, J., in Kannusami Pillai v. 
J agathambal (2) in the course of which he 
says : “It also stands to reason and princi- 
ple that a Court which has no jurisdiction 
over a suit cannot pass any valid orders in 
such a suit. except orders which the Statute 
expressly empowers it to pass, such as the 
order returning the plaint to be presented 
to the proper Court which it is specifically 
empowered to pass by O. VII, r. 10, and 
orders as to costs incurred before it, as to 
which also there is a special provision in 
s. 3:>.'' And again, “ the Court of first 
instance had no jurisdiction to pass any 
judicial order in the suit after it had 
once arrived at the conclusion that the suit 
as brought was beyond its jurisdiction 
except to return it for presentation to the 
proper Court." The other learned J udge, 
(Oldfield, J ,) does not base his judgment 
on these giounds. Therefore, although if 
I may say so, 1 am in entire agreement with 
the extracts that I have quoted from the 
judgment of Sadasiva Iyer, J., and if the 
matter were res Integra to me I should 
certainly decide it in the same manner, I 
feel that I cannot distinguish the facts of 
the present case from Karumbar Pandra- 
pandaram V. Audtmtila Ponnapundaram 
(!)• Mr. Chenchiah endeavoured to do so 
by saying that what we have in Karumbar 
Pandrapandaram v. Audimula Ponna- 
pundaram (1) was practically two suits. 
The plaint was returned, then the matter 
dropped and then it was amended and 
presented again as an entirely fresh matter. 
I do not think that the statement of the 
facts as narrated by the learned Judge in 
his judgment bears out this distinction. 
The case was referred to by Mr. Jitati^ 
Sadasiva Iyer and distinguished by him in 
Kannusami Pillai v. J agathambal (2). It 
may be that it was distinguished on some- 

‘(2) 46 Ind. Gas. 265; 41 M, 701 at p, 708, (1918) M, 
W. N, 497; 24 M. L. T. 46, 8 L. W. 145; 35 M, L. 
J. 27. 
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thing like the same lines as I have indicat- 
ed. The learned Judge in distinguishing 
the case seems to lay stress on the fact that 
the plaintiff put in an unnecessary petition 
stating that he relinquished his claim to 
the first property. On the whole and not 
without hesitation, I have come to the con- 
clusion that I am bound by the decision 
in Karumbar Pandrapandaram y Audimula 
Ponnapundaram (1) and that, therefore, 
this civil revision petition must be dismiss- 
ed with costs. 

V N. V. Petition dismissed. 

Z. K. 


MADRAS HIGH COURT. 

OiviL Revision Petition No. 1014 of 
1924. 

August 24, 1925. 

Present . — Mr. Justice Phillips. 

K. VENKATA NARASIMHA RAO— 
Defendant No. 1— Petitioner 
versvs 

HEMADU SURYANARAYANA— 

PtAINTIFP— R eSPON dent. 

Civil Procedure Code {Act V of 1V08), s 11^1, 0 IX 
‘--Suity application to restore^ dismissal of , for default 
--Petition to set aside dismissal, maintainability of 

Proceedings under 0. IX, C. P 0 , i elate to ques- 
tions independent of the suit, to be determined on 
evidence as to matters quite irrelevant to the suit and 
are, therefore, covered by s 141, CPC Order JX, 
therefore, applies to applications made under O JX 
itself, so tjiat where an application to lestore a suit is 
dismissed for default, a petition lies undei O. IX to 
set aside the dismissal. 

Tkakur Prasad v. Fakir Ullah, 17 A 106, 5 M L. J. 
3, 22 I A. 44, 6 iaar P C J. 52(>, 8 Ind Dec (n s) 393 
(P. C.), Bepin Behan Saha v Abdul Bank, 35 Ind 
Cas. 613; 44 C. 950, 21 C W N. 30, 24 C. L J 446, 
Abdul Rahman Shah v. Shahana, 58 Ind. Cas, 748; I 
L 339; 82 P W. R 1920, 1 L.L J 188 and Lallabhai 
Vajeram v. Bai Magangavri, 18 B. 59, 9 Ind Dec (n. s ) 
548, relied on, 

Ramgulam Singh v. Shea Deonarain Singh, 51 Ind 
Cas. 152; 4 P. L J. 287, not followed 

Petition, under s 115 of Act V of 1908, 
praying the High Court to revise an order 
of the Court of the District Munsif, 
Avanigaooa at Maeulipatan), in M. P. 
No. 1271 of 1923, in I A. No. 2641 of 1922, in 
0. S. No. 825 of 1921. 

Mr. P. Satyanarayava Rao, for the Peti- 
tioner. 

Mr. P. Somasundaram, for the Respond- 
ent. 

JUDGMENT.— The only question that 
arises here is whether O. IX applies only 
to suits or whether, by reason of s, 141, it 
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also applies to applications made under 
O. IX itself. In this case an application 
to restore a suit was dismissed for default 
and a subsequent petition was filed to set 
aside that dismissal. The subsequent peti- 
tion has been allowed and the original 
petition under O. IX is now under en- 
quiry. 

The contention for the appellant is that 
the Court has no jurisdiction to treat the 
second application as one to which O. IX 
IS applicable. In Thakur Prasad v. Fakir 
Ullah (1) it was laid down by the Privy 
Council that s. 647 of the Code of 1882, 
which is equivalent to s. 141 of the present 
Code, included original matters in the 
nature of suits such as proceedings in pro- 
bates, guardianships and so forth and did 
not include executions. The question at 
issue in that suit was whether execution 
petitions were included in that section, 
and it was definitely laid down that they 
were not so included. What was held to 
be included were original matters in the 
nature of suits but this statement is not 
exhaustive. It is argued that an applica- 
tion under 0. IX is not an original matter 
in the nature of a suit. It certainly is 
not a petition in a suit, for the suit is no 
longer on the file. It relates to a question 
quite independent of the suit and one 
which has to be determined on evidence as 
to matters which would be quite irrelevant 
to the suit. In this sense it seems to me 
to come within the meaning of the Privy 
Council’s observations that s. 647 includes 
original matters in the nature of suits. 
This view has been taken by the Calcutta 
High Couit in Bepin Behan Saha v. Abdul 
Bank (2) by the Lahore High Court in Abdul 
Rahman Shah v. Shahana (Z) and by the 
Bombay High Court in Lallabhai Vajeram 
V. Bai Magangavri (4j. There is one author- 
ity to the contrary, i. e., Ramgulam Singh 
V. Shea Deonarain Singh (5) which purports 
to follow a Full Bench of that Court re- 
ported at page 135* of the same volume 
IBkubaneswar Prasad Singh v. Tilakdhari 
Lai (6)1 but that Full Bench ruling in 

(1) 17 A. 106, 5 M. L J. 3. 22 I. A. 44; b Sar. P. 0. 
J. 526; 8 Ind, Dec. (n. e.) 393 (P 0 ). 

^2) 35 Ind. Cas. 613, 44 0. 950; 21 C. W. N. 30; 24 
G. L. J. 446. 

(3) 58 Ind. Cas. 748; 1 L. 339; 82 P. W. R. 1920, 1 
L. L, J. 188. 

(4) 18 B. 59; 9 Ind. Dec. (k. sJ 548. 

(.5; 51 Ind. Cas. 152; 4 P. L. J. 287. 

(6) 49 Ind. Caa 617; 4 P. L. J. 135; (1919) Pat, 
75 
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effect only repeated the decision of the 
Privy Council in Thakur Prasad v. Fakir 
Ullah (1) where the question for determina- 
tion was whether an execution petition 
would come under 0. IX. The Division 
Bench which purported to follow the Pull 
Bench ruling have not discussed the ques- 
tion at length but merely purport to follow 
the Full Bench which, with all respect, 
hardly covered the point in issue With 
all respect, I agree with the rulings I have 
mentioned above and hold that the Court 
had jurisdiction to entertain this petition. 

The revision petition must, therefore, lie 
dismissed with costs. 

V. N. V. Petition dismissed, 

N. H. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT, 

Civil Revision No. 155 of 1925, 
October 21, 1925. 

Present: — Mr. Hallifax, A J C. 

RAMOHANDRA-^AppLicAsr 

versus 

LAKSHMAN and another— Non- 
Applicants. 

Ctvil Procedme Code (At't V of 1908), 0 XXI, r 01 
—Execution of decree — Sale in favour of peisoti other 
than decree-holder — Decree satisfied, effect of 

A decree becomes dead as soon as it is satislled as 
between the parties to it, but that cannot affect the 
vested rights of otheis [p 804, col. l.J 
An auction-sale to a person other than the decree- 
holder IS not affected by the fact that the decree is 
subsequently set aside on appeal oi is satisfied after 
the date of the sale [p 801, col. 2 1 
Nilkanth v Yeshwant, 65 Jnd Oas 331, 18 N L K 
134, A I. R 1922 Nag 248, dissented from 
MuL Chand v Mukta Piasad, 10 A 83, A \V N 
(1887) 287, 6 Ind Dec (n. s ) 56, Sonba v Ganesha, 17 
Ind Gas 887, 8 N. L R 182 and Khushalchand v 
Nandram, 12 Ind Oas 572, 13 Boin L R 977, 35 B 
516, distinguished 

Zain-ul-Ahdin Khan v Muhammad Asghar Ah 
Khan, 10 A. 166, 15 I. A 12, 5 Sar P C J 129, 6 Ind 
Dec (n s ) 112 (P C ), followed, 

Application for revision against the deci- 
sion of the District Judge, Wardha, dated 
the 2nd March T925, in Civil Suit No. 51 of 
1923. 

Mr. M. R. Bobde, for the Applicant. 

Mr. M, B, Niyogh for the Non- Applicants. 
ORDER.— A house belonging to Laksh- 
man, the first opponent of this application 
for revision, was put to sale in execution of 
a decree against him by the second oppo- 
nent Vishivanath, and was bought by the ap- 


803 

plicant Ramchandra on the 3rd of July 1924. 
On tlie 9th of the same month the judgment- 
debtor Lakshman lodged an objection under 
r 90 of O. XXI of the 0. P. C. based on 
allegations of irregularities in publishing 
and conducting the sale. The enquiry 
went on till the 20th of December 1924 on 
which day orders on the objection were to 
have been passed It is mentioned in the 
case that in the interval the judgment- 
debtor had sold the house to one Sayaji, 
but that fact does not seem relevant. 

On the 20tli of December, nearly six 
months after the sale, a sum equal to five 
per cent, of the purchase money was de- 
posited in Court, and the decree-holder and 
the judgment-debtor informed the Court 
that the decree had been fully satisfied. 
The learned Judge, in accordance with 
the decision m Nilkanth v Yeshwant (1) 
then dismissed the application for execu- 
tion, thereby setting aside the sale. The 
appeal of the auction-purchaser Ramchan- 
diawas dismissed by the District Judge, 
who followed the same ruling, as he was 
bound to do, and Ramchandra has now 
applied to this Court for revision of that 
judgment. 

Though the decision of the matter in 
Nilkanth v Yeshwant (1) is undoubtedly 
correct, L am, with all respect, unable to 
agree with the reason stated for it. In that 
case the auction-sale was held on the 3rd 
of November 1919, and on the l7th of that 
month the decree-holder alone appeared in 
Court and said that he had given the 
judgment-debtor two months’ time for 
payment. On the same day a sum equal 
to five per cent, of the purchase-money was 
deposited in Court, whether by the decree- 
holder or the judgment-debtor is uncertain 
and also immateiial. The contract between 
the objector and judgment-debtor would 
piobably have to be regarded as full pay- 
ment of the decree for the purposes of cl. 
(6) of r. 83 (1) of O. XXI, but anyhow the 
balance was paid on the 25th of November 
1919, which is well within 30 days of the 
sale. 

In that case it was held in the lower 
Appellate Court that as the application 
under r. 89 had not been made by any 
person having an interest in the property, 
the sale could not be set aside and the 
Court was bound to' confirm it. Kotval, 
A. J. C., was inclined to the view that an 

(1) 65 Ind. Oas. 331; 18 N.L. R. 134; A. L B. 192? 
Nag. 248. 
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application by the judgment debtor was 
implied in what actually took place. But 
he refrained from deciding the case on that 
ground because there was another reason 
which gave the same result. My learned 
brother said : “ Where a decree is admitted 
by the decree- holder to be satisfied it 
ceases to exist as a decree capable of execu- 
tion The very foundation of the powers 
of a Court to execute a decree, namely, the 
existence of a decree capable of execution, 
having disappeared, the Court’s powers in 
execution also cease, and confirmation of 
the sale which is a proceeding in execution 
cannot be ordered : vide Khusalchand v. 
Nandram (2) and Mul Chand v, Mukta 
Prasad (3)”. It may be mentioned that the 
first of these cases is also published in 
Volume 35 of the Bombay Series of the 
Indian Law Reports at page 5 16. 

A decree is certainly dead as soon as it is 
satisfied as between the parties to it, but 
that cannot be allowed to affect the vested 
rights of others. If that view of the law 
is correct in its application to the present 
case, or as applied to that in which it is 
stated, then Art. 166 of 8ch. I of the 
Limitation Act is a dead letter with re- 
ference to r 89(1) of 0. XXI of the C P. 
0., and indeed so is cl. (a) of that rule ; at 
any time before a sale is confirmed, it may, 
or rather must, be set aside on payment of 
the decretal money, even after the expiry 
of the period of 30 days from the sale 
and without payment of the sum mentioned 
in cl. (a) of r. 89 (1). 

The wide proposition stated does not 
B^m to me to be supported by the rulings 
cited nor by that in Sonba v. Ganesh (4) 
in which Stanyon, A. J. C., cited with ap- 

{ )roval the Bombay case mentioned by my 
earned brother in Nilkanth v. Yeshwant {1), 
In Mvl Chand v. Mukta Prasad (3) the 
Allahabad case mentioned, the decree was set 
aside in appeal some months after the sale, 
and the purchaser was the decree-holder 
himself. The latter fact, as will be shown 
later, distinguishes that case from this 
even more completely than the former. 

Khushalckand v. Nandram (2), the Bombay 
case mentioned, was concerned with the 
proceedings of a Collector in execution, 
and a sale of the property in his hands by 
the judgment-debtor. The statement of 

(2) 12Ind. Gas. 572; 13 Bom. L. R. 977; 35 B. SIS. 

(3) 10 A. 83; A. \V. N. (1887)287; 6 Ind. Deo. (K. b.) 
58. 

(4) 17 Ind. CsB. 887; 6 N, L. R. 182, 
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the proposition under discussion here was 
obiter and the basis of the decision was the 
view that the re- transfer of the case to the 
Civil Court by the Collector must relate 
back to the date on which satisfaction of 
the decree was certified to him, because 
on such certification he could do nothing 
elee but re transfer the case. I have in 
another case respectfully dissented from 
even that view, but anyhow the decision 
has no bearing on the present case. 

In Sonba v. Ganesh (4) the only reference 
to the Bombay case is as follows: “ The 
moment the decree is satisfied in or out of 
Court, the Collector’s power is at an end, 
and the incompetency to transfer created 
by 8. 325- A of the 1882 Code ceases: 
Khushalckand v. Nandram (2).” This was a 
casual remark going beyond the matter 
for decision in the case itself and, taken 
literally, beyond the Bombay ruling. 

But the question was settled long ago by 
the judgment of the Privy Council in 
Zain iil-Ahdin Khan v. Muhammad Asghar 
Ali Khan (5) decided in the same year and 
reported in the same volume of the Indian 
Law Reports as the Allahabad case that has 
been discussed. It is, therefore, not neces- 
sary to submit to a Bench the question of 
the correctness of the officially published 
ruling of this Court in Nilkanth v. Pesh- 
want (1). In that case their Lordships 
held that sales, made in execution of a 
decree which was set aside in appeal after- 
wards, must hold good if they are made to 
a persoii who was not a party to the decree, 
but not if they are made to a decree-holder 
or a person claiming under him. 

If then the death of a decree by its being 
set aside in appeal cannot be allowed to 
interfere with a sale under it to a purchaser 
who was no party to it, still less can it do 
so when its death is due only to its satisfac- 
tion. The order of the lower Appellate 
Court will accordingly be set aside and the 
sale will be confirmed. All the applicant's 
costs in all three Courts will be paid by 
the opposite party. No costs w'ere allowed 
to the applicant in either of the Courts 
below, as the application for execution was 
dismissed in the first Court and the appeal 
was dismissed without notice to the re- 
spondents in the lower Appellate Court, so 
that no Pleader’s fee has been stated. The 
applicant, however, did engage a Pleader in 
both the Courts below, and the ordinary 

^ (S) 10 A. leC; 15 I. A. 12; 5 Sar. P. 0. J. 129; 6 Ini 
Deo. (K. B.) 112 (P, C.). 
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Pleader’s fee on Rs. 1,485, the price paid by 
applicant for the property, is Rs. 71-12-0, 
The Pleader’s fee in this Court will be a 
hundred and fifty rupees, 
z. K, Order set aside. 


MADRAS HIGH COURT* 

Lbttbrs Patent Appeals Nos. 64» 65 
AND 66 OF 1924. 

August 28, 1925. 

Present;— Mr Justice Venkatasubba 
Rao and Mr. Justice Madhavan Nair. 
KOYYALAMUDI SUBBANNA and 
another— Defendants Nos. 2 and 3 
— Appellants 
versus 

KODURI SUBBARAYUDU and another— 
Plaintiffs — Respondents 

Negotiable Jnatruments Act (XXVI of 1881), ss 28, 
29— Pro-note executed by guardian ofmtnor — Personal 
Ixahxhty, whether excluded- Pro-note executed as 
executor — Liability, extent of — Sections 28 and 29, 
difference between • 

On a negotiable instrument only the executant is 
liable The question that has in each case to be 
determined is, on a fair construction, who is the exe- 
cutant of the document^ Is the executant in truth the 
principal although the agent’s signature appears on 
the bill or is the executant the agent although the 
principal is named^ The intention may be inferred 
from the whole of the instrument |p 806, col 1 ] 

Under s 28, Negotiable Instniments Act, an agent 
signing a pro-note is prima facie liable on the note 
but he may exclude hia liability by indicating on the 
note that he signs as agent or that he does not mtend 
to incur persona! liability In each case the question 
is, are the words sufficiently unequivocal to indicate 
that the agent has not made himself personally liable ? 
[ibid"] 

Ssction 28 of the Negotiable Instruments Act in 
terms applies only to the single case of principals 
and agents, but the principle of the section is appli- 
cable to the cases of guardians and wards [p 807, col 

here the guardians of a minor who executed a 
pro-note on behalf of the minor recited m the body 
of the note that the debt was due by the minor’s 
father and that they were appointed guardians by him 
but in the operative part they made themselves per- 
sonally liable 

Held, that their personal liability was not clearly 
and unequivocally excluded and the executants wore 
personally liable, [xbxd ] 

The language of a 29, Negotiable Instruments Act, 
is widely different from that of s. 28 of the Act. 
Firstly, under s 28 it * is sufficient to indicate that 
P'^rsonal liability is excluded, but under s. 29 there 
must be express yrords limiting the liability and 
secondly, under s. 28 the agent’s liability may bo 
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altogether excluded whereas under s 29 the exeou« 
tor's liability can only be limited to the extent of the 
assets [p. 807, col 2 ] 

The applicability of s 29, Negotiable Instruments 
Act, does not depend on the question whether the 
executant is in fact the legal representative of a 
deceased person. It is enough if the note purports to 
have been executed by the executant in his capacity 
as legal representative, such as that of an executor of 
the estate of a deceased person [p 807, col. 2 ] 

A person who executes a pro-note as executor ap- 
pointed under a Will, is personally liable thereunder, 
unless he expressly limits his liability to the extent 
of the assets received bv him as such [p 807, cols 1 
& 2 ] 

Letters Patent Appeals against tlie judg- 
ment of Mr. Justice Krisbnan, dated the 
22nd February 1924, in 8. A Nos 998. 999 
and 1000 of 1921, reported as 85 Ind. Cas. 
457, preferred against the decrees of the 
Court of the Additional Subordinate Judge, 
Rajahmundry, in A 8 Nos 3, 4 and 5 of 
1920, (A S Nos. 152, 153 and 154 of 1919 
District Couit, Codaveii), 0 8 Nos 805, 
781 and 780 of 1917, Temporary District 
Munsif's Court, Razole at Amalapurara 

Messrs. A Krishnanwami Jyer, B Sat~ 
yanarayana and K. N Najagopala Sasiri, 
for the Appellants. 

Mr. P Somasundaram, for the Respond- 
ents. 

JUDGMENT. 

Venkatasubba Rao, J,— These 
three appeals have been filed against the 
judgment of Krishnan, J. Defendants Nos. 
2 and 3 are the executants of the promissory 
notes in question In some notes they 
described themselves as the guardians of 
the first defendant, in others as executors 
under his father’s Will. The first defendant 
was and continues to be a minor. The 
second and third defendants are respectively 
the maternal uncle and the brother-in-law 
of the first defendant. The plaintiffs in 
these suits asked for a decree against the 
first defendant lo the extent of the assets of 
his father’s estate and agiinst defendants 
Nos. 2 and 3 personally. It is not neces- 
sary to say what the decision of the Trial 
Court was but the Subordinate Judge dis- 
missed the suits against defendants Nos. 2 
and 3 and passed decrees against the first 
defendant to the extent of the assets of his 
father. The plaintiffs preferred second 
Appeals to the High Court and Krishnan, 
J , in all the three suits passed decrees 
against defendants Nos. 2 and 3. As the 
first defendant had not appealed to the High 
Court, the decree against him was not dis- 
turbed. Defendants Nos. 2 and 3 have 
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filed the present Letters Patent Appeals. 
They contend that they are not liable on 
the promissory notes. 

On a negotiable instrument only the exe- 
cutant is liable. This proposition admits 
of no doubt. The question that has in each 
case to be determined is on a fair construc- 
tion, who is the executant of the document? 
As Chalmers says, “It is often difficult to 
determine whether a given signature is 
the signature of the principal by the hand 
of an agent, or the signature of the agent 
naming a principal". Section 22, Law 
of Bills of Exchange, 8th Edition, page 91. 

The law relating to negotiable instru- 
ments differs from , the ordinary law of 
contracts in several respects. The liability 
must be determined on the wording of the 
note and in each case the question is: — Is 
the instrument so drawn in form as to make 
the executant liable or the principal liable ? 
In other words, who is the real executant 
of the document? Is the executant in truth 
the principal although the agent’s signature 
appears on the bill or is the executant the 
agent although the principal is named ? 

So far as the Indian Law is concerned, 
8. 28 of the Negotiable Instruments Act 
enacts the rule of law applicable to agents. 
The material portion of the section runs 
thus: — 

“An agent who signs his name to a pro- 
missory no to... without indicating thereon 
that he signs as agent, or that he does not 
intend thereby to incur personal responsibi- 
lity is liable personally on the instrument”. 

Under this section an agent signing the 
note prima facie is liable but he may ex- 
clude his liability by indicating on the 
note that he signs as agent or that he does 
not intend to incur personal liability. In 
each case the question is, are the wmrds 
sufficiently unequivocal to indicate that 
the agent has not made himself personally 
liable? 

Section 28 of the Indian Act is in one 
respect strikingly different from s. 26 of the 
Bills of Exchange Act, 1882. The English 
Act requires that the words indicating 
that the personal liability is excluded must 
be added to the signature itself. The Indian 
Act is less rigorous and from the whole of 
the instrument the intention may be infer- 
red. 

The most useful case on the subject is 
Firm of Sadaauk-Janki Das v. Kishan Per- 
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shad (1). Their Lordships of the J udicial 
Committee point out that as the document 
passes from hand to hand it is of the utmost 
importance that the responsibility is made 
plain and can be instantly recognised. The 
English theory of bills, as Chalmers 
observes in his introduction to the work 
already quoted, is the banking or currency 
theory and in England, bills have develop- 
ed into a perfectly flexible paper currency. 
It follows, therefore, that as the note passes 
from hand to band the real name of the 
person liable upon it must be disclosed. 

In the light of this principle, I shall 
first examine the promissory note in Letters 
Patent Appeal No. 66 of 1924. The note is 
signed by the two guardians. Their repre- 
sentative character is not disclosed in the 
signature. In regard to the body of the 
note, the following points are no doubt in 
favour of the appellants: 

(1) The debt is mentioned as having been 
originally due by the minor’s father. 

(2) It is stated that their ward is a minor 
and that they were appointed guardians. 

But the language in the opening portion 
of the note is ambiguous It is suscepti- 
ble of two meanings; literally it means that 
the guardians are executing the note be- 
cause their ward is a minor What may be 
said to be the idiomatic meaning is, that the 
guardians are executing the note on behalf 
of the minor. 

In the operative part of the note, they 
make themselves unconditionally liable. 
They said “We shall pay, either of us on 
demand”. Who are referred to by this 
word ‘We’? The words in the preamble 
being doubtful and there being no ambigu- 
ity in regard to the signature, the proper 
view to take is, that any one reading the 
note will reasonably connect the word “we” 
with the names appearing at the bottom of 
the note. 

It is true that the debt of the minor’s 
father is mentioned in the body of the 
document. But, on this, does it necessarily 
follow that the executants are not personal- 
ly liable ? Supposing the guardiaps had 
been pressed for payment of the defet and 
they undertook to pay the amount per- 
sonally themselves, can it be said that such 


(1) 50 Ind Cos 216; 46 C. 663, 29 0. L. J. 340: 17 

A. L. J 405, 25 M. 1. T. 258, 36 M. L. J. 429; 21 

Bom L, R 005, 1 U P L. R (P. 0.) 37, (1919) M. AV. 

N. 310; 23 0. W. N. 937, 10 L. AV. 143, 46 I. A. 33 

(P. 0.]. 
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a note as the present could not have been 
passed ? In my opinion, a mere allusion to 
the pre-existing debt does not clinch the 
question. On the whole, I think that the 
wording does not clearly and unequivocal- 
ly exclude the personal liability of the exe- 
cutants and that Krishnan, J.'s decision in 
regard to this note must be upheld. 

Before passing on to the next note, I 
desire to make one observation. Unlike s. 
26 of the English Act which deals general- 
ly with the liability of persons signing in 
any representative capacity, s. 28 of the 
Indian Act in terms applies only to the 
single case of agents and principals. But 
it seems to me that there is no reason to 
make the scope of the section so narrow and 
indeed their Lordships of the J udicial Com- 
mittee in the case already quoted, Firm 
of Sadasuk Janki Das v Kishan Pershad 
(1), first state the principles as of general 
application and then proceed to say that the 
sections of the Negotiable Instruments Act 
contain nothing inconsistent with those 
general principles. In Ramaswami Mudaliar 
V Miithuswaini Ayyar (2) and the unreport- 
ed Appeal No 306 of 19i2 on the file of the 
High Court, the principle of s 28 is tacitly 
assumed to be applicable to cases of guard- 
ian and ward. 

Now I pass on to the note in Loiters Patent 
Appeal No. 65 of 1924 This bears a very close 
resemblance to the note which I have just 
dealt with. But there is a striking difference 
in one particular, thatm the signature por- 
tion it is made to appear that the guardians 
are signing the note on behalf of the minor. 
The point is thus left no longer in doubt, 
and on a construction of the note, I find 
that the guardians have clearly indicated 
that they did not intend to incur personal 
responsibility. In my opinion, therefore, 
Krishnan, J.’s decision in regard to this 
note is wrong, and cannot be supported. 

I shall next deal with the promissory notes 
in Letters Patent Appeal No 61 of 1924. To 
my mind, these present no difficulty The 
appellants do not describe themselves as 
guardians but as executors and the section 
that applies is s. 29 of the Negotiable In- 
struments Act. The relevant portion of 
that section is as follows: — 

“A legal representative of a deceased 
person who signs his name to a promissory 
note... is liable personally thereon unless he 
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expressly limits his liability to the extent 
of the assets received by him as such ” 

The language of s. 29 is widely differ- 
ent from that of s. 28. In the first place, 
under s. 28 it is sufficient to indicate that 
personal liability is excluded. Under s 29 
there must be express words limiting the 
liability Secondly, under s 28 the agent’s 
liability may be altogether excluded but 
under s 29 the executor’s liability can only 
be limited to the extent of the assets. 

These notes purport to have been execut- 
ed by the appellants in their capacity as 
executors. When s. 29 specifically deals 
with the case, it is not permissible to invoke 
the principle of s. 28. The appellant’s 
learned Vakil has contended that his clients 
were not in fact executors because the 
minor’s father could not have made a valid 
appointment of executors Granting this 
to be so, it does not, in my opinion, make 
the slightest difference. We are concerned 
not with the fact whether they are exe- 
cutors but only whether they have describ- 
ed themselves as executors. It is not to be 
expected that when the paper passes from 
hand to hand every successive holder is to 
satisfy himself as regards the truth of the 
statement in the note, and I am not prepar- 
ed to accept the contention that the section 
has no application unless the executant 
happens to bem fact a legal representative. I 
am, therefore, of the opinion that Krishnan’s 
judgment in regard to this note is right 
and must accordingly be confirmed. 

I feel that it is necessary that I must add 
one word. The lower Court has passed a 
decree against the minor and he has not 
filed an appeal challenging its correctness. 
We are, therefore, not concerned with the 
propriety or otherwise of the decree against 
the minor. But nevertheless it seems to me 
that although the agent is personally liable 
on the note, there is nothing to prevent the 
Court from passing a decree against the 
minor himself provided that the plaint is 
framed in an alternative form suing the 
guardian on the note and the minor alter- 
natively on the consideration . see Firm of 
Sadasuk Janki Das v. Krishan Pershad (1) 
and Krishna Ayyar v Krishnasamt Ayyar 
(3) This question, however, does not here 
arise and need not be pursued further. 

I may state iu conclusion that Mr. Alladi 
Krishnaswaini Iyer, the learned Vakil for 
the appellants, desired to raise a new point, 

(3) 23 M. 597; 8 Ind. Deo. (n s.) 119, 


(2; 30 lud. Oas. 481, 
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one relating to rule of election as laid 
down in French v. Howie (4) and Moore v. 
Flanagan (5) but that we did not permit 
him to raise this point as he did not raise it 
before Krishnan, J., and attempted to do 
BO for the first time before us. 

The result is that Letters Patent Appeals 
Nos. 64 and 66 of 1924 are dismissed with 
costs and Letters Patent Appeal No. 65 of 
1924 is allowed and the suit dismissed 
with costs throughout against defendants 
Nos. 2 and 3. 

Madhavan Nalr, J.— These Letters 
Patent Appeals are directed against the 
decision of Krishnan, J., in three second 
appeals which arose out of suits instituted 
by the plaintiffs for the recovery of the 
money due to them on promissory notes 
executed by defendants Nos. 2 and 3. 
The first defendant is the minor son of one 
Veeranna who died leaving debts. Though 
the property belonging to him is joint 
family property, Veeranna nevertheless 
executed a Will naming defendants Nos, 2 
and 3 as executors. Though the docu- 
ment is invalid so far as it purported to 
deal with joint family property, defendants 
Nos. 2 and 3 entered upon the management 
under the Will and executed the various 
suit promissory notes to Veeranna’s credi- 
tors. The plaintiffs in these suits claimed 
decrees against defendants Nos. 2 and 3 
personally as the makers of the promissory 
notes and against the estate of the first 
defendant. The District Muusif gave a 
decree against defendants Nos. 2 and 3 
personally and dismissed the suits against 
the minor’s estate. Both the plaintiffs 
and defendants Nos. 2 and 3 preferred 
appeals to the Subordinate Judge who 
gave decrees against the estate of the 
minor dismissing the suits against de- 
fendants Nos. 2 and 3. The minor, i.e., 
the first defendant, did not' appeal to 
the High Court hut the plaintiffs pre- 
ferred second appeals claiming personal 
decrees against defendants Nos. 2 and 3. 
The learned Judge, Krishnan, J , set aside 
the decrees passed by the Subordinate 
Judge with the result that the plaintiffs in 
the High Court, succeeded in obtaining 
decrees against defendants Nos. 2 and 3 
personally. 

(4) '1006' 8 K. B 67 1; 75 L. J. K. B. 980; 95 L T. 
274. 

(5) (1920/ 1 K. B. 919, 89 L, J, K. B. 417; l?2 L. T. 
739. 


The question for determinatiou in all 
these Letters Patent Appeals is the same, 
namely, whether defendants Nos. 2 and 3 
are personally liable under the suit promis- 
sory notes. 

L. P. A. No. 64 OP 1924. 

As there is some difference in the langu- 
age of the promissory notes in the various 
suits and as the argument advanced by the 
learned Vakils on both sides had reference 
to the language it will be useful to refer to 
these promissory notes at the very com- 
mencement. Exhibits A, B, E and P' are the 
four promissory notes in this Ijetters Patent 
Appeal against Second Appeal No. 998 of 
1921. Exhibit A states in its preamble 
that it is “executed by Subbanna and 
Satyanarayana (defendants Nos. 2 and 3) 
jointly as executors appointed in accordance 
with the registered Will of the late Chinna 
Veeranna, his son Viswanathan being a 

minor ’’ In its body it states, “on 

demand we promise to pay to you or to 
yonr order the sum of Rs 113-2-0 only the 
amount borrowed to serve our need, i. e., 
the amount w'e have agreed to pay on 
behalf of the aforesaid Chinna Veeranna... 

’’ This promissory note is signed by 

the two defendants without the qualifica- 
tion as executors being added to their 
signatures. Exhibit B is similar to Ex. A 
except that in its body the statement “the 
amount we have agreed to pay on behalf 
of the aforesaid Chinna 'Veeranna’’ is 
absent. It simply says, “on demand we 
promise to pay to you or to your order the 
sum of Rs. 585-10-6 only the amount bor- 
rowed to serve our need, i. c., the amount 
of principal and interest on the promissory 
note executed by the late Chinna Veeranna." 
The preamble of Exs. E and P are similar 
to those of Exs. A and B, with this differ- 
ence that in the preamble of Ex. F' “his 
son Viswanatham being a minor’’ is absent. 
In the body of these two promissory notes, 
Exs. E and F, we find the expression 
“We both individually promise to pay to 

you or to your order the sum of Rs ’’ 

which does not appear in Exs. A apd B. 
These promissory note.srun thus: “We both 
individually promise *to pay to you or to 

your order the sum of Rs on 

tlie promissory note executed by the late 
Chinna Veeranna.” In the aigoature por- 
tion of all these promissory notes the names 
of defendants Nos. 2 and 3 appear without 
ftny qualification. Though these premia- 
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Bory notes thus present some special fea- 
tures, they agree in this respect that each 
of them is stated in the preamble to have 
been executed by defendants Nos. 2 and 3 
“as executors” and signed by them without 
disclosing their representative capacity. 

Mr, Krishnaswami Iyer, the learned Vakil 
for the appellants argues that the language 
used in these promissoiy notes distinctly 
shows that the appellants have not under- 
taken any personal liability to pay the 
promissory note debts and that the learned 
Judge was wrong in applying s of the 
Negotiable Instruments Act in deciding 
this case, inasmuch as it is clear that 
defendants Nos. 2 and 3 cannot in law be 
considered executors as the deceased 
Veeranna had no power to execute a Will, 
the property being joint family property. 
Section 29 being inapplicable and the 
language of the documents showing that 
there was no personal liability, the learned 
Vakil argues on the analogy of various 
decisions which he has brought to our 
notice that in this case, the only decree 
that could be passed is one against the 
estate of the deceased Veeranna. 

The important question for consideration 
is whethei s. 29 of the Negotiable instru- 
ments Act applies to this case. Section 29 
runs as follows:— “A legal representative of 
a deceased person who signs his name to 
a promissory note, Bill of Exchange or 
cheque is liable personally thereon, unless 
he expressly limits liis liability to the 
extent of the assets received by him as 
such.” The term ‘ legal representative” 
includes executors or administrators. If 
this section is applicable, defendants Nos. 2 
and 3, are liable personally on these 
promissory notes* as they say in the 
preamble of the notes that they have 
executed them “jointly as executors ap- 
pointed in accordance with the registered 
Will of the late Ohinna Veeranna.” The 
argument that defendants Nos. 2 and 3 
are not, strictly speaking, executors and, 
therefore, s. 29 is inapplicable, cannot be 
accepted; for we are dealing with promis- 
sory notes and it is well known that those are 
intended to pass freely from hand to hand 
and a party who takes a negotiable instru- 
ment of the class we are dealing with is not 
expected to decide for himself whether the 
person who has executed the instrument in 
his capacity as an executor is really an 
ei^ecutor in the eye of the law or not, 
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before accepting the note. If this principle 
is not given effect to, the very object of a 
negotiable instrument would be defeated. 
Defendants Nos. 2 and 3 having desciibed 
themselves as executors, persons dealing 
with them on the promissory notes will 
naturally treat them as executors, and the 
promissory notes will be passed on from 
hand to hand distinctly on that understand- 
ing. It is, necessary, therefore, that s. 29 
should bo applied in a case like the present 
one, and if so, defendants Nos. 2 and 3 are 
clearly liable personally, unless they are 
able to show that they have expressly 
limited their liability in original to the 
extent of the assets received by them 
as such. The language of the promis- 
sory notes that I have already referred 
to speaks with no uncertain voice. In none 
of them is the liability of the executants 
expressly limited in any way to the extent 
of the assets received by them as such 
while in all of them there is a distinct 
promise to pay made by the executants. 
The cases cited by Mr. Krishnaswami Ijer 
in this connection need not be considered 
in detail, as most of them deal with the 
question how far can recourse be had to 
the estate on notes executed by an executor, 
or guardian of a minor, or trustee of a 
property The decisions in Padma Krishna 
Chettiar v. Nagamani Ammal (6), Batchn 
Ramajogayyav. Vajjula Jagannadham (7) 
and A mmahi Ammal v Namagivi Ammal (8) 
and the other cases cited by him do not 
deal with the question with which we are 
here concerned As the executants of the 
promissory notes in question have not in 
any way expressly limited their liability to 
their extent of the assets received by them, 
I must hold that s. 29 of the Negotiable 
Instruments Act applies to this case and 
that the decision of the learned J udge is 
right. I dismiss this Letters Patent Appeal 
with costs. 

L. P. A. No. 65 OP 1924. 

The language of the promissory notes in 
these appeals is different from the langu- 
age of the notes already examined. The 
preamble speaks of these notes as pro- 
missory notes executed “by guardians under 


(6) 30 Ind Gas 574, 39 M 915, 18 M L. T 216. 

(7) 49 Ind Gas 872; 42 M 185, 25 M h T 23; 9 L. 
W 229, 36 M J 29, (1919) M W N 148 (F B.). 

(8) 43 Hd Gas 760, 33 M L J 631; 22 M, L. T 
391 6L W 722; <1918) M.W N.llO. 
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the Will of the lateVeeranna, as Viswana- 
tham happens to be a minor. 

In L. P. A. No. 66 the body of the note, 
amongst other things, contains the statement 
that "On demand the amount of principal and 
interest accrued upto date... .will be paid 
by either of us”. In this appeal the two 
executants signed the promissory note with 
their names without describing themselves 
as guardians The language of the pro- 
missory note, Ex. A, which I have noticed 
above distinctly shows that the executants 
intended to incur personal liability on 
this note. Though there is no specific pro- 
vision in the Negotiable Instruments Act 
regarding the liability of a guardian on a 
promissory note executed by him, it seems 
to me that the principle underlying s. 28 
regarding the liability of an agent signing 
a promissory note may well be applied to 
such a case. Section 28 of the Act deals only 
with the case of agents and principals, in 
this respect differing from s. 26 of the 
English Act which deals generally with Ithe 
liability of persons signing in a representa- 
tive capacity. In two decisions of this 
Court the principle underlying s. 28 of the 
Negotiable Instruments Act has been appli- 
ed in deciding on the liability of a guardian 
executing a promissorynote on behalf of the 
minor. In liamaawami Mudnliar v. Muthu- 
swami Iyer (2) the second defendant in the 
case was described in the body of the note 
as the guardian of the first defendant who 
was at its date a minor, and the necessity 
for borrowing was stated in it as arising 
from the first defendant’s father’s debt. 
The learned Judges state, “Wears not, how- 
ever, prepared to treat these facts alone as 
sufficient to indicate that second defendant 
signed as first defendant’s guardian or did 
not intend to incur personal liability”. The 
second defendant was, therefore, held liable 
on the promissory note. The extract from 
the judgment shows that the learned Judges 
in deciding the case have assumed that the 
principle of s. 28 of the Negotiable Instru- 
ments Act is applicable to the case of the 
guardian and ward. (See also the un re port- 
ed decision in A. 8. No. 306 of 1922 on the 
file of the High Court). The decision of the 
Privy Council in Firm of Sadasuk Janaki 
Das V. Kishan Pershad (1) supports the view 
that a general application can be given of 
the principle underlying s. 28 of the Negoti- 
able Instruments Act. Defendants Nos. 2 
and 3 in this case have not indicated that 
they signed the promissory note as agents 
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or that they did not intend to incur person- 
al liability. On the other hand, the langu- 
age of the promissory note, in my opinion, 
distinctly shows that they are personally 
liable. The decision of the learned Judge 
is, therefore, right and this Letters Patent 
Appeal No. 66 should be dismissed with 
costs 

In L. P, a. No, 65 op 1924. 

In this appeal the language used in the 
preamble and in the body of the promis- 
sory note indicating the liability of defend- 
ants Nos. 2 and 3 is like the language in the 
promissory note in Letters Patent Appeal 
No. 66, but the executants in signing 
the promissory note describe themselves 
in the signature portion as ‘^guardians 
of minor Viswanatham”. This is a dis- 
tinctive feature of this note and in this 
respect it differs from the promissory note 
Ex. A just noticed. When we read the pro- 
missory-note bearing this feature in mind, 
the conclusion is irresistible that the execu- 
tants have signed this note merely as guard- 
ians excluding thereb}^^ their personal 
liability. It, therefore, follows, that, on the 
language of this note, defendants No. 2 and 
3 are not personally liable. As the construc- 
tion that I am putting on the language of 
this promissory note is different from that 
given to it by the learned Judge, the 
decision in Second Appeal No 999 of 1921 
must be set aside. The plaintiff in this case 
will only be entitled to a decree against the 
minor s estate and not against the guardians 
personally. This Letteis Patent Appeal is 
allowed with costs throughout. 

As pointed out by my learned brother, 
we have not allowed the learned Vakil for 
the appellants to argue a new point which 
he desired to raise in these appeals. 

v. N. V. Appeal No. 65 allowed, 

2. K. Appeals Nos, 64 and 66 dtsmissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal No. 440 op 19 ?4. 
December 1, 1925. 

Present:— Mr, Findlay, Officiating J, 0. 
VINAYAK— Plaintiff — Appellant 
versus 

KANIRAM AND another — Defendants— 
Respondents. 

Civil Procedure Code (Act V of 1908), 0, XXI, r, 6S 
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— Attachment^ objection to, dismissal of —Title suit — 
Fraudulent transfer^Consideration— Possession— Good 
faith — Burden of proof — Intention to defeat creditois 
— Transferee not party to fraud, effect of 

Where an objection to an attachment of certain 
property in execution of a decree, by a person claim- 
ing to be a transferee of the property from the judg- 
ment-debtor, is dismissed on the ground that the 
transfer was intended to defeat the ci editors of the 
judgment-debtor and was fraudulent, and the un- 
successful objector brings a suit to establish his title 
to the property, the burden lies upon him of pioving 
not merely the passing of adequate consideration and 
hia possession over the property but also his own good 
faith [p. 812, col 2.] 

Where, however, consideration and possession are 
established a much lighter burden lies on the plaintiff 
with regard to the establishment of good faith [p 813, 
col 1.] 

In such a case, however, the all essential point is 
whether the plaintiff was a party to the fraud on the 
creditors An intention to defeat the creditors may 
well exist on the part of the transfeior, and yet the 
transfer will be valid unless the transferee was also a 
party to the fraud, [ibid ] 

Appeal against a decree of the District 
Judge, Bhandara, dated the 24th July 1924, 
in Civil Appeal No. 35 of 1924. 

Messrs M.V, Abhyankar sind A, V Wazal- 
war, for the Appellant. 

Sir B. K, Bose, for the Respondents. 

JUDGMENT* — The plaintiff-appellant 
sued the defendants-respondents for a de- 
claration that the 3annas Gpiesshare inMouza 
Tadgaon and 10’40 acres of mahk makbuza 
land m the same village are not liable to 
attachment and sale under the decree ob- 
tained by the defendant-respondent Kani- 
ram in Civil Suit No. 47 of 1922 against 
one Garu Patel. The plaintiff-appellant had 
unsuccessfully objected to the attachment in 
the execution proceedings The plaintiffs 
case is that he bought the property in suit 
under a sale-deed, dated 21st June 1922, 
from Karu Patel for Rs. 10,000 The defend- 
ants pleaded that the alleged sale in favour 
of the plaintiff by Karu was a fraudulent and 
collusive one, intended to defeat the credit- 
ors of Karu. They also pleaded that the 
sale was without consideration and that 
there was no pressing necessity on Karu 
to dispose of his property as he did. 

The Subordinate J udge found that Karu 
had duly executed the sale-deed in question 
in the plaintiff’s favour. He also found that 
out of the consideration, Rs. 3,516 in cash 
had been paid before the Sub-Registrar and 
that the plaintiff had paid off two instal- 
ments of the mortgage-deed executed by 
Karu: c/., receipts P-2 and P-3. In fact, 
the first Court’s finding so far was that con- 
sideration had been paid in the manner 
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mentioned in the sale-deed. On the ques 
tion of possession the finding of the Sub- 
ordinate Judge was a somewhat halting one 
At the end of para 6 of his judgment he 
tells as follows- — 

“The plaintiff also proves from the entries 
in his account books that he spent some 
money and grain for the cultivation of lands 
in Tadgaon, and his witnesses Nos 3, 4. 5, 
7, 8 and 9 and he himself as P. W No 1 
depose that Karu’s lands have been in pos- 
session of plaintiff.” 

Thereafter in para. 7 of his judgment the 
Subordinate J udge went on to find thatmuta- 
tion had been effected in the plaintiff’s favour 
but that his name was subsequently struck 
off by the Tahsildar when the plaintiff’s 
objection in the execution proceedings fail- 
ed. On the evidence of the Revenue Inspec- 
tor also the Subordinate Judge held that 
had it not been for the failure of the objec- 
tion, the plaintift’s name would have appear- 
ed in the khasra and mutation register. Thus 
having held that the plaintiff had proved 
that he was in possession of the property he 
purchased, the Subordinate Judge went on 
to point out that consideration and posses- 
sion were not the only tests of the genuine- 
ness of a transaction like the present From 
this point of view he considered the follow- 
ing circumstances suspicious- — 

(a) that there was no reason given for 
Karu’s subsequently selling the pioperty, 

(b) that he only retained a few acres of 
occupancy land, a house and a kotha, as 
well as a right to occupy the sir lands on the 
expiry of the 5 years’ lease he granted to 
the plaintiff; 

(c) that the plaintiff had not made any 
enquiries as to the necessity for Karu’s sell- 
ing the property, as to whether it was an- 
cestral property and the like, 

(d) that the financial embarrassments 
of Karu at the time did not justify the sale. 
In particular the mortgage- deed was an 
instalment one while the other creditor 
Atmaram had only some Rs. 1,500 due to 
him, 

(c) that the sale transaction was carried 
through in a hurried and hole and corner 
manner, and 

(/} that Karu and plaintiff are relatives. 

On these and connected findings the Sub- 
ordinate Judge held that the sale in favour 
of the plaintiff was a collusive and fraudu- 
lent transaction and accordingly dismissed 
the suit. 
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The plaintiff appealed to the Court of 
the District Judge, BUandara. The District 
Judge reversed the finding of the Subordi- 
nate Judge regarding consideration and 
held that no consideration had in reality- 
passed from the plaintiff to Kara. He like- 
wise held that possession of the property 
also had not passed to the plaintiff. 

The judgment of the District Judge, how- 
ever, is one which it is exceedingly difficult 
to appreciate in its present form. In arriv- 
ing at the findings he does, as regards 
consideration and possession, he relies appa- 
rently entirely on the more general as- 
pects of the alleged sale transaction. 
That transaction he describes as having 
been carried out in a romantic way; 
whatever this adjective may mean in this 
connection. He lays great stress on the fact 
that there was no enquiry made about the 
debt due by Karu on the incumbrances on 
the property. lie also is gieatly influenc- 
ed by the fact that the sale was carried out 
hurriedly and he seems to hold that arbi- 
trary prices were put on the various 
subjects which passed. He also lays stress 
on the fact that the vendor and vendees 
were relations and that other relations and 
interested parties assisted in the negotiations 
and the transaction The District J udge held 
although the amount of Ks. 3,51B 12 0 
was paid to Kara before the Sub Registrar, 
this was a mere nominal payment intended 
to give an air of reality to the transaction. 
On these and other findings the District 
Judge confirmed the dismissal of the suit 
by the first Court. 

In a case like the present it is un- 
fortunate that there is no indication what- 
ever in the District Judge’s judgment 
on whom he regarded the onus of proof as 
lying in the present case. This was an all 
essential matter to be primarily determin- 
ed. Admittedly, the burden of proof as 
regards consideration primarily rested on 
the plaintiff. The first Court, however, held 
that that burden had been discharged, for it 
gave a finding that consideration had duly 
passed, A further question arises, however, 
as to on whom the burden of proof rested 
after the passing of consideration had been 
held proved by the first Court. On behalf 
of the appellant it has been urged that con- 
sideration having been established, and 
particularly as the Subordinate Judge held 
that possession had also passed, the burden 
of proof shifted on to the respondents of 
ebowing that the sale transaction was a 
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fraudulent and collusive one. The decision 
in Mahomed Haneef Meajee v. Mozhur AH 
(I) is not peculiarly apposite in the present 
connection. There it was the vendor him- 
self who asserted that he had not received 
the consideration although he admitted 
receipt before the Registrar. In those cir- 
cumstances naturally a heavy onus rested on 
the plaintiff before he could hope to avoid 
the effect of his own admission. A similar 
remark applies to the decision in Sham 
Chand Pal v. Protap Chand Pal (2) and 
that in Ali Khan Bahadur v Indar Parshad 
(3). Had the present suit been between 
Karu and plaintiff, the decisions quoted 
would have applied propria vigore, but I 
I cannot see that they are applicable in the 
circumstances of the present case. 

On behalf of the respondents it has been 
urged that the burden of proof throughout 
rested on the plaintiff; firstly, because he 
-was the plaintiff, and secondly, because he 
had failed in the objection proceedings : c/ , 
Narayan Gancsh Ghatate v Bhioraj (4) 1 so 
far agree that the burden of proof w^as on the 
plaintiff of proving not only consideration 
and possession but also faith. In the 
present case, however, theilg a no indication 
whatever that the District Judge had any 
regard whatever as to how the question of 
burden of proof lay, and the first point he 
had to decide was whether, in view of the 
findings of the Subordinate Judge on the 
question of consideration and possession, 
the plaintiff had sufficiently established the 
good faith of the sale transaction In this 
connection it is pertinent to observe that 
consideration and possession having been 
established, a much lighter burden lay on 
the plaintiff with regard to the establish- 
ment of good faith. 

It seems to me, however, that the lower 
Appellate Court’s finding on the question of 
consideration cannot stand in its present 
form. The all important question it had 
to consider in this connection was whether 
the consideration was adequate or not 
and whether the consideration was dis- 
posed of in the method stated in the sale- 
deed. There is, in reality, no specific find- 
ing on this point. The Judge of the lower 
Appellate Court seems also to have assumed 

(1/ 15 W R. 280. 

(2) 1 C W N. 594; 25 0 78; 24 I A. \Sj, 7 Sar. P. 
0. J. 217, 13Ind Dec (u. a.) 53 (P 0.) 

(3) 23 0 9.50; 23 T. A 92; 7 Sar, P. a J, 63; 12 Lid, 
Dec (N. s ) 631 (P. 0 ) 

(4) 2 N. L. R. 87 at p. 89, 
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that only one instalment of the mortgage- 
deed has been paid oif by the plaintiff, 
whereas the evidence on record shoves that 
two such instalments have been satisfied. 
What the lower Appellate Court has done 
in reality was to have regard, fiist of all, 
to the questions of good faith and possession 
and having decided these against the plaint- 
iflf, deduced from them that consideration 
had not, in reality, passed. The case should, 
of course, have been approached fiom the 
exactly opposite point of view. The burden 
of establishing the passing of consideration 
rested on the plaintiff, that w^as obviously 
the primary question to determine. The 
lower Appellate Court should have first de- 
cided that point and this having been done 
it should have, in turn, decided the question 
of possession. If these points Avere found 
in favour of the plaintiff-appellant, the onus 
of establishing good faith would still rest 
upon the latter, but would be much lighter 
one. On the other hand, if the lower Appel- 
late Court finds that consideration was not 
paid and possession did not pass, the pos- 
sibility of establishing good faith would be 
more remote. 

The case has, moreover, from another 
point of view not been properly handled by 
both the lower Courts. The all essential 
point in a transaction like the present is 
whether the transferee, that is the present 
plaintiff, was a party to the fraud. In a 
transaction like that we are concerned with, 
an intention to defeat the creditors may 
well exist on the part of the vendor, yet 
the sale will be valid unless the vendee was 
also a party to the fraud* cf , Natha v. Magan^ 
thand (5) Ramasamia Filial v. Adinarayava 
Pillai (6). The cavse in Nana Mansaram Shet 
V. Rauimal Tarachand Shet (7) relied on by 
the lower Appellate Court was, it need 
hardly be said, of an entiiely different nature. 
There the vendor had reserved absolutely 
no property to himself. The plaintiff 
bought it without seeing or valuing it; the 
consideration consisted of time-barred debts 
or debts which were not payable at the time 
and the said consideration was grossly in- 
adequate. The said decision, therefore, was 
an entirely inapposite one for application to 
the facts of the present case, 

I would add also that one other matter 
requiring consideration at the hands of the 

(6) 27 B. 322; 5 Bom. L R. 170 

m 20 M. 465; 7 M. L J 246; 7 Ind. Dec (k s ) 
320 . 

(7) 22 B, 25$i 11 Ind. Dec. (.s. s) 753* 
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lower Appellate Court is whether or not the 
consideration was inadequate. Theie has 
been no finding of any value on this point. 

The appeal must, therefore, go 1 ack to 
the lower Appellate Court for re-dispeeal on 
the merits ivith advertence to the above 
remarks. As I have already pointed cut, 
the finding arrived at with regard to the 
consideration is really based on more or Jess 
extraneous matteis and requires much more 
specific and precise consideration. This 
point having been adjudicated upon, the 
District Judge must then take up the point 
of possession and good faith and in arriv- 
ing at his conclusion on the appeal as a 
whole he must remember that the bed-rock 
test of the good or bad faith of a transac- 
tion like the present is whether the vendee, 
that is the present plaintiff, was also a party 
to the fraud, even assuming that a fraudu- 
lent intention was present on the part of the 
vendor Karu. 

The judgment and decree appealed 
against are leversed and the case will go 
back to the lower Appellate Court for re- 
disposal of Civil Appeal No. 35 of 1924 on 
the merits wdth advertence to the above 
remarks There will be no certificate for 
refund of Court-fees The costs incurred 
in this appeal will follow the event. 

z, K. Case remanded. 


LAHORE HIGH COURT. 

Civil Revision Petition No 502 of 1924, 
December 23, 1924. 

Present: — Sir Shad i Lai, Kt., Chief 
Justice. 

RAM BHAJ, MINOR, UNDER THE GUARDIAN- 
SHIP OF RAM LAL — PLAI^TIFF — 
Petitioner 
versus 

DUNI CHAND through the HEAD 
MASTER, KING GEORGE CORONA- 
TION HIGH SCHOOL, JHANG-^ 
Defendant — Respondent 
Oaths Act {X of 1873), ss, 9, 10, 1 1~ Revocation 
of offer to be bound by oath--D%$creUon of Court, 
There is nothing m ss 9, 10 and 11 of the Oaths 
Act which allows a party who has agreed to the ad- 
mmistiation of an oath by his opponent to revoke his 
offer after it has been accepted by the latter but the 
Court has discretion to allow retraction if good 
grounds are shown therefor, 

Thoyi Ammal v. Suhbaroya UudaXi^ 22 M. 234; 9 
Ind, Dec. (N, s ) 167, referred to, 
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When an oath has been administered it is too late MADRAS HIGH COURT, 

for the Court to pass an order allowing its retraction Appbal AGAINST OkDER No, 193 of 1922. 


Petition for revision of a decree of the 
Subordinate Judge, Fourth Class, exercising 
the powers of a Judge, Small Cause Court, 
Jhang, dated the 19th July 1924. 

Mr. Devi Dayal, for the Petitioner. 

Lala Parkash Chanda for Mr. Sagar Chand, 
for the Respondent. 

JUDGMENT,— Plaintiff's next friend 
offered on the 18th July 1924, to be bound 
by the oath of the defendant, and this 
offer was accepted by the latter on that 
very day. It appears that no application 
allowing the plaintiff to revoke the agree- 
ment to be bound by the oath was present- 
ed to the Court until after the oath had 
been administered, but that an application 
to that effect was made to the Commis- 
sioner before the administration of the 
oath, and the question for determination 
is whether the plaintiff should have been 
allowed to revoke his offer to be bound by 
the defendant's oath. 

Now, there is nothing in ss. 9, 10 and 11 
of the Indian Oaths Act which allows a 
party, who has agreed to the administration 
of an oath by his opponent, to revoke his 
offer after it has been accepted by the latter; 
but as held in Thoyi Ammal v. Subbaroya 
Mudali (1) the Court has discretion to allow 
retraction if good grounds are shown there- 
for. I am, however, unable to hold that 
any ground has been shown which would 
have justified the revocation. Indeed, as 
pointed out above, the application to the 
Court was made after the oath had been 
administered, and it was, therefore, too late 
for the Court to pass an order disallowing 
the taking of the oath by the defendant. 

The statement on oath made by the de- 
fendant is conclusive, and the application 
for revision preferred by the plaintiff is 
accordingly dismissed with costs. 

N. H. Petition dismissed. 

(1) 22 M. 234, 8 Ind. Dec. (n. s ) 167. 


March 26, 1925. 

Mr. Justice Venkatasubba Eao 
and Mr. Justice Madhavan Nair. 

Sri Raja Sri CHINTALAPATI 
BUTCHI 8EETAYYA GARU and 
ANOTHER— -Plaintiffs — Appellants 
versus 

GOLLAVILLI APPADU alias 

OHINNODU AND OTHERS — DEFENDANTS 
Nos. 1 TO 5 — Respondents. 

Madras Estate.^ Land Act (I of 1908), s. S (5 ) — 
Layid-holder — Post-settlement mam — Grant of both 
varams— Gm 77 /ce, whether land-holder — Occupancy 
rights, acquisition of -Grant in mam and perpetual 
lease on favourable rent, distinction between — Waste 
lands— -Inam grant, whether can be made 

Although the grant of a post- settlement inam com- 
prises both the varams, the grantee is a land-holder 
and a ryot under him can, therefore, claim occupancy 
rights, but where the grant is of the kudnaram alone, 
the grantee is merely a ryot and his under-tenant 
cannot claim rights of occupancy, fp. 816, co). 1 ] 

The distinction between a grant in main and a 
perpetual lease on a favourable rent is a real though a 
fine one | p. 816, col 2.] 

Jurugumilh Brahmayya v Chellaghah Achiraju, 70 
Ind Oas 615, 45 M 716, (1922) M. W N. 280; 31 M. 
L. T 01, 43 M L. J 229, A. I. R. 1922 Mad. 373, 
leliod on 

Per Venkatasubba Hao, J —It cannot be laid down 
that an tnam grant of waste land is m law impossible. 
[ibid 1 

Appeal against an order of the Court of 
the Additional Subordinate Judge, Vizaga- 
patam, dated the 11th April 1922, in A. 8. 
No. 106 of 1922, (A. 8. No. 234 of 1920, Dis- 
trict Court, Vizagapatam), A. 8. No. 104 of 
1920, Sub- Court, Vizagapatam, preferred 
against a decree of the Court of the District 
Munsif, Chodavaram, in O. 8. No. 648 of 
1916. 

Messrs. D. Appa Rao and B. Somayya, for 
the ilppellants. 

Mr. T. Suryanarayana, for the Eespond- 
ents. 

JUDGMENT. 

Venkatasubba Rao. J.-— The ques- 
tion to be decided in this appeal is whether 
the defendants gave permanent occupancy 
rights in the land in question. 

The facts may be briefly stated. The 
Rajah of Vizanagaram granted in the year 
1810 to Ohintalapati Rayappa Razu a por- 
tion of the village of Ijakkavaram on what 
was described as "‘Harasala Cowle" or 
permanent lease. The assessment and other 
dues payable to the zemindar were fixed at 
Rb. 1,421-6-0 and the grant contains the 
words that “the profits are to be enjoyed 
hereditarily from son to grand-son." It 
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may be useful to give the rendering of the 
grant itself (Ex. 1). 

''Haras(ila Cowle granted by Sri Pusa- 
pati Narayanagajapathi Raju Maharaju- 
lungaru to Ohintalapati Rayaparaju on 
Saturday the 5th day of the bright fort- 
night of Margasira of the Promodutha year. 
Yearly money rent for the village of Lak- 
kavaram in the Purganah of Veddadi ex- 
cluding the existing temple, Brahmin, 
mirasi inamsirom the year Pramothudha . — 

Rs. 1,400 jamabandi or assessment 

>tt ♦ ♦ ♦ 5K 

Rupees one thousand four hundred and 
twenty- one and annas six is settled and 
kadapa having been filed, Harasala Cowle is 
granted Therefore, for this the instal- 
ments every year are' — 

He * ♦ :|c >|c 

In default of payment on due dates the 
amounts should be paid along with interest. 
Cultivating this village extensively, the 
profits left after payment of the Sircar 
jamabandi or^ assessment from its produce, 
are to be enjoyed hereditarily from your 
son to grand-son. The laws enacted by the 
company should be observed towards ryots 
and other people.” 

In 1823 there was w'hat purported to be 
a relinquishment in favour of the zemindar 
and an endorsement was made on the Cowle 
to the effect that the land was relinquished. 
Taking his stand on this relinquishment, 
the zemindar sued for possession in 1825 
His suit was dismissed in 1827 by the Pro- 
vincial Court, Northern Division, on the 
ground that the parties who made the re- 
linquishment had no right to the land and 
that Simhadri Razu, the adopted son. of 
RayappaRazu was the person entitled 

We have no information as to the sub- 
sequent history of this mam excepting 
that the family became split into three 
branches and a third share was held by a 
widow belonging to one of them, by name 
Sundaranarasayya. She granted to Sripati 
Purushottam about 6 acres of land out of 
her share. The grant is not before us and 
we have to decide what was the nature of 
the grant that was then made. Nor is it 
known when the grant was made excepting 
that it should have been previous to 1874 
as Sundaranarasayya died in that year. On 
her death, the zemindar of Vizanagaram 
claiming that certain sums were due from 
her, resumed her share of the inam. The 
only information that we have in regard 


to the plot granted to Sripati Purushottam 
IS that on the 8bhof February 1893 he exe- 
cuted Ex B in favour of the zemindar. 
It recites that the suit plot which had 
been granted to Purushottam and had 
been lor long in his enjoyment, is at his 
request allowed to continue to remain with 
him and he agrees to pay an annual kattu- 
hadi of Rs. (5 and obtain receipts from 
time to time. We have to decide what is 
the nature of this grant and what light 
does it throw on the previous grant by 
Sundaranarasayya to Purushottam 
We have evidence in the case as to how 
Purushottam was enjoying these lands sub- 
sequent to 1893. ExliibitDis a fcadapa execut- 
ed by one JarnpotulaBhimanna in favour 
of Purushottam wherein he agrees to pay 
a kist of Rs. 43-8 0 for the land in question 
and to give up possession at the end of 
the year for which the lease was granted. 
This recites that one Dummi Appadu was 
cultivating the laud during the previous 
year. Again in 18:i9 the same Bhimanna 
executed another kadapa, apparently for 
one year, agreeing to pay a half share of 
the produce and a further sum of Rs. 3-8-0 
half of Rs 7 the kattuhadi payable or. the 
land. In 1903, the 4th defendant who con- 
tests the suit, executed Ex. C-1 agieeing 
to take the land on lease for three years at 
a yearly fc? St of Rs 22-8-0 and to surrender 
the land at the end of the period. In 
1909, again, the 4th defendant executed to 
Purushottam another kadapa (Ex C) for a 
period of three years on a yearly last of 
Rs 30 agreeing, as before, to give up the 
land at the end of the term This lecites 
that this very tenant was in the possession 
of the land during the year previous to the 
kadapa. These documents show that the 
land was being actually cultivated by ten- 
ants and that Purushottam leased to such 
lessees from time to time as he pleased. 
The evidence also makes it clear that the 
4th defendant was originally admitted as 
tenant about the year 1900. On the death 
of Purushottam, his sons executed a sale- 
deed for the suit land in favour of the 
Xjlaintiff. The suit is for recovering posses- 
sion and the 4th defendant resists it on 
the ground that he has permanent occu- 
pancy rights. 

The plea, namely, that occupancy rights 
were expressly conferred on the defendant 
by Purushottam may be easily disposed of. 
The terms of the kadapas C and C-1 are 
inconsistent with any such hypothesis and 
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it is impossible to hold, in the face of his 
undertaking to surrender the land at the 
end of the term, that by contract such rights 
were gi anted to him. 

The next question then is, can the 4lh 
defendant claim occupancy rights in virtue 
of the Estates Land Act? The defendant 
can succeed by showing either that the land 
in question is an estate within the mean- 
ing of s 3, cl. {2}, of the Act or that the 
plaintiff is a land-holder as defined in cl. (5) 
of the same section. What was granted 
to Rayappa Razu was itself less than a 
village and s. 3 (2j (e) does not apply even to 
the original grant. Rayappa Razu was 
himself a minor inamdar and the portion 
granted to Purushottam cannot possibly 
be an estate within the Act. This pro- 
position is not disputed. The defendant, 
therefore, strongly seeks to make out that 
the plaintiff is a land-holder. 

Mr, Varadachari, the learned Vakil for 
the plaintiff, contends that according to 
the true construction of Ex. E (1) it con- 
stitutes a grant only of the kudivaram 
interest. But for the purpose of tlie present 
appeal he does not propose to take his 
stand upon this. I have, therefore, to deal 
with the case on the footing that Rayappa 
Razu and Sundaranarasayya are minor 
inamdars. That they will in that event 
be land-holders must now be taken as 
settled. Juiugumilli Brahmayya v. Che.l- 
laghali Aethiraju (1). That case is an au- 
thority for the proposition that although 
the grant of a post-settlement inam com- 
prises both the varams, the grantee is 
a land-holder and the ryot can claim occu- 
pancy rights. Now, the short question is, 
did the grant in favour of Purushottam 
comprise both the varams, in’ other 
words, was there a grant in inam to him, 
or as the plaintiff contends, was he merely 
inducted to the land as a ryot ? To put it 
in another way, what was the subject of the 
grant in favour of Purushottam ? 

(1) Was it of malvaram alone ; in which 
case he would be a land-holder ? 

(2) Was it of malvaram and kudivaram', 
in which case again he would be a land- 
holder ? 

(3) Was it of kudivaram alone ; in which 
event he would be merely a ryot with the 
result that any under-tenant cannot claim 
rights of occupancy ? 

(1) 70 Ind. Cas. 615; 45 M. 716; (1922; M. VV. N. 280; 
31 M. L. T. 91| 43 M. L. J. 229; A. 1. R, 1922 Mad. 
373. 


At the time of the grant, the land was 
waste and there were no cultivating tenants 
on it, and what was granted, therefore, could 
not be melvarain alone This hypothesis 
is, tho.efore, out of the question. The ques- 
tion, therefore, narrows itself into, was the 
grant of both the varams or was it only 
of kudivaram, in other words, was it the 
land that was granted or was the grantee 
introduced on the land merely as a ryot? 

The contention of Mr. Varadachariar, the 
learned Vakil for the plaintiff, is two-fold. 
On the date of the grant by Sundaranara- 
sayya the land was clearly waste. Where 
melvaram and kudivaram interests do not 
exist as two independent entities but only 
notionally (as in the case of waste land) 
it is not correct to describe the grant as 
being in the nature of inam. Such a con- 
ception is erroneous in law. The trans- 
action can amount only to admission of a 
tenant to waste land as in the case of a 
darkhast grant in ryotwari tracts. Dealing 
with this contention, I must say I am un- 
able to accept the theory that an inam 
grant of waste land is in law impossible. 
Mr. Varadachari’s second contention can- 
not, however, be so easily disposed of. He 
contends, assuming that there is nothing to 
prevent the transaction from being a grant 
in inam, this transaction must be construed 
as a disposition in favour of a tenant. He 
argues that the land being waste, a favour- 
able rent would be a normal feature and 
points to s. 26 of the Estates Land Act and 
urges that it contemplates the co existence 
of low rent with mere kudivaram grant. 
In effect he maintains that the transaction 
is not ah out and out grant but it should 
be viewed in the nature of a perpetual 
lease, there being a remission of a part of 
the rent. The distinction between a grant 
in inam and a perpetual lease on a favour- 
able rent is indeed very fine although in 
law it is quite sound and this distinction 
is very material in the consideration of the 
present question. To understand, therefore, 
what the true nature of the transaction is, 
a very careful scrutiny of the evidence be- 
comes necessary. 

In this connection I must point out that 
there is no suggestion that at the time of 
the grant by Bundaranarasiah the grantee 
was in possession of the land or that any 
person had any kudivaram interest in it. 
In para 5 of the plaint it is stated that the 
land was waste at that time and the 4th 
defendant in his evidence admits that the 
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land was then waste. Marina Veeraswamy 
V. Bayinappalli V enkatarayudu (2) and 
Ganjam Manaikyamba v. Pasala Mallayya 

(3) are, therefore, inapplicable. The only 
other positions that remain to be dealt 
with are, first, that there was a simultaneous 
grant of both varams and, secondly, that 
there was a grant of kudivaram alone In 
the former case Brahmayya v. AcJiirajn (1) 
directly applies and the grantee would be 
a land-holder. 

To clear the ground, I should like before 
discussing the evidence to make another 
observation. Exhibit B very clearly shows 
that there was no fresh grant by the 
zemindar but that he merely confirmed the 
original grant, whatever it was, imposing 
probably a kattubadi for the first time or 
enhancing a previously existing kattithadi. 
With these remarks I shall examine the 
evidence. 

(L) Exhibit B is more consistent with the 
theory of an mam grant than a lease on 
favourable terms; especially the use of the 
word ''kattubadi'' favours this view. 

(2) K-4 is a receipt by the zemindar in 
favour of Purushottam. He is described in 
it as inamdar and the sum of Rs. 6 payable 
by him as "darimila kattubadi". 

There are other receipts where the word 
"pattadar" appears but I attach importance 
to the word "inamdar" which was specially 
written in ink, whereas the word "pattadar" 
appears iin print in a common form of 
receipt. 

(3) Exhibits 1-A, 1-B, and 1-E, dated 23rd 
December 1904, 10th December 1903 and 
2nd May 1907 respectively are receipts 
granted by Purushottam to the 4th defend- 
ant. In the first and second of them, the 
rent is described as inam kist^ in the third it 
is described as "kist in respect of a manyam 
lands’*. 

(4) Exhibit D one of the kadapas execut- 
ed in favour of Purushottam describes the 
land as "inam wet lands”. 

(5) The landlord’s share alone is fixed at 
Rs. 43 8-0 in Ex. D,at Rs 22-8-0 in Ex. 0-1 
and at Rs. 30 in Ex C, whereas the kutta- 
badi is only Rs, 6. 

^ (6) A holding in perpetuity is in the 
circumstances more consistent with the 
grant being in the nature of an inam, 

(2) 57 Ind. 0a8 778, 39 M. L J 225; 12 L W 51; 
28 M. L. T. 453 

,(Z) 82 Ind. Oas. 929; 47 M L J. 393, 20 L. W. 387; 
ri924j M. \V N. 779; A. I. R. 1924 Mad. 7^2; 47 M. 942, 
L. T. 70. 


(7) Exhibit A refers to the sums payable 
in respect of land as 'taxses and what 4s 
even more conclusive the property is des- 
cribed as post- settlement inam. 

Beyond this, there is ho evidence worth 
mentioning and as we must reach a decision 
only upon this material, I am of the opinion 
that the grant was in the nature of an inam. 
The plaintiff, therefore, is a land- holder and 
I must in this view uphold the judgment 
of the Subordinate Judge. 

The appeal, therefore, fails and is dis- 
missed with costs. 

Madhavan Nalr, J.— I agree. The 
main question for consideration ' in this 
appeal is, what was the nature of the grant 
of the suit land by Sundara Narasayya to 
Sripati Purshottam ^ Was it the grant of a 
land in^'na^7^, or, as is contended for by Mr. 
Varadachariar, the learned Vakil for the 
appellant, did the grant only amount to an 
admission of Sripati Purushottam to the 
land as a tenant, in which case the 4th 
defendant would not be an under-tenant 
under him? The decision of the question 
must depend entirely upon a scrutiny of the 
evidence in the case. 

The original grant is not before us, but 
we have to proceed on the assumption that 
the land when it was given was merely a 
waste land. It is so described in the plaint 
and it is admitted by the 4th defendant 
in his evidence Prom the nature of that 
land itself nothing definite as regards 
the character |of the grant can be infer- 
red It is quite possible that only a kudu 
varam interest was granted to Sripati 
Purshottam Section 26 of the Madrad 
Estates Land Act shows that it is quite possi- 
ble to make a grant of such a limited 
character, and the decisions quoted to us 
also suggest that the idea of such a grant 
is not an unfamiliar one. But the other 
evidence in the case which I shall presently 
exmaine makes me think that the grant in 
this case was in the nature of the grant in 
mam This evidence consists of three classes 
of documents (1) kadapas]execnted in favour 
of Sripati Purushottam, namely, Exs. D 
D-1 and C, C-i; (2) Receipts granted by 
the Vizanagayram Estate to Sripati Puru- 
shottam, namely, Exs. K series (3) ; Receiprta 
granted to Sripati Purushottam to the 4th 
defendant; and (4) Exs. A and B. 

(1) The kadapas do not afford much 
valuable evidence in the case, but Ex. D 
executed by one Bhimanna in favour erf 
Sripati Purushottam describes the lahii 


OS 
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Hnam wet land." Exhibit C and C-1 show 
that Sripathi Purushottam was letting out 
the land for cultivation to tenants on lease. 
Taken along with the other evidence in the 
case, an inference though a faint one that 
Sripati Purushottam was an ivamdar may 
be drawn from these documents. 

(2) As regarde the receipts granted by 
the Estate we have to note that in Ex. K-4 
Sripati Purushottam is described as "inam- 
dar." The word is written in ink though the 
printed word "pattadar", the usual word 
appearing in the printed receipts has not 
been scored out. In. Ex. K-8 the land is 
described as "inam of No. 107 individual” 
and Sripati Purushottam is described as 
"inamdar,” and the word is written in ink. 
No doubt in some of the receipts he is 
described as “pattadar," but it seems to me 
that importance is to be attached more to 
the description "ivamdar" than to the word 
pattadar as the former word has, as already 
mentioned, been specially written in ink, 
whereas the printed word "pattadar" is the 
common word appearing in the receipts. It 
may also be noted that the kaituhadi pay- 
able is variously described as "dharmiUa 
kattubadi" and "dkarmilla inam kattubadi. 
The words "inam kattubadi" appearing in 
Ex. K-4 are again written in ink. 

(3) Dealing with the 3rd class of docu- 
ments, Ex, 1-a is a receipt given by an agent 
on behalf of Sripati Purushottam to the 4th 
defendant. It mentions that the rent is 
paid as “inam cist for the land in Lakkava- 
ram village." In Ex. 1-b al69 

ciription appears. In Ex. 1-0 the rent is re- 
ferred to as “feist for manyam land”. These 
receipts go to show how Sripati Purushottam 
himself thought about his right to the land. 

(4) Exhibit A is the sale- deed to the 
plaintiff. There the suit land is described 
as "dharmiUa inam land." Exhibit B is 
the agreement executed by Sripati Puru- 
shottam in favour of the Maharajah of 
Vizanagaram, dated the 8lh of February 
1893. This does not help us very much in 
finding out the nature of the grant in this 
case; but the use of the word "kattubadi" 
suggests that the land may have been 
granted in inam. The oral evidence in the 
case is not of much importance. On a 
careful consideration of the above evidence, 

I have come to the conclusion that the 
grant by Sundaxa Narasayya to Sripati 
Purushottam was the grant of the land in 
inm, The plaintiff is, therefore, "a land- 


holder" within the meaning of the Full 
Bench decision in Dramayyav. Achiraju (1). 

The decisons in Marine Veerasuamy v, 
Boyinapplli Venkatarayudu (2) and Ganjain 
Manilcyamba v. Pasala Mallayya (3) are 
inapplicable to this case as at the time 
when the land was granted to Sripati Puru- 
shottani it is not suggested that there was 
anybody in possession of it. 

As the plaintiff is a “land-holder” the 
judgment of the learned Subordinate Judge 
is right and this appeal should be dismissed 
with costs. 

V. N. V. 

z. K. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil ArrEAL No. 238 of 1925. 

December 2, 1925. 

Piesent: — Mr. Findlay, Officiating, J. 0. 

BARKOO AND othekb — Plaintiffs — 
Appellants 
versits 

ATMARAM — ^Defendant — Respondent. 

Pleadings and proof — Injunction, suit for— Property 
alleged to belong to plaintiff —Finding as to public 
nature of property, effect of — Civil Procedure Code 
{Act V of WOd), s 91 — Building over public street — 
Fuisance— Suit f or removal — Procedure 

PlaintjfE alleging that a chahutra m an open space 
belonged exclusively to him, instituted a suit for an 
injunction restraining the defendant from interfering 
■with the plaintiff's user of the chabutra Defendant 
pleaded that the chabutra belonged to him It vas 
found that the chabutra was public property and 
belonged neither to the plaintiff nor to the defendant; 

Held, that having regard to the frame of the plaint- 
iff’s suit, the suit must be dismissed on the finding that 
the chabutra did not belong to tlie plaintiff, [p 819, 
col 1 1 

Building over any part of a public street or space 
constitutes a nuisance, [liitd ] 

Queen-Empress v. Virappa Chetti, 20 M. 433; 1 Weir 
233, 7 Ind Dec (n. s ) 307, followed. 

In order to file a suit on behalf of the public for 
the removal of a building over a public space, the 
preliminary steps under s. 91 of the C P. C. must be 
taken before the suit can be maintained, [ibid.] 

Appeal against a decree of the District 
Judge, Nagpur, dated the 8th April 1925, 
in Civil Appeal No. 217 of 1924, 

Mr. M. li. Jiobde, for the Appellants. 
JUDGMENT. — The facts of this case 
are sufficiently clear from the judgments of 
the two lower Courts. It is firstly urged 
that the District Judge's finding as regards 
the Ota in question is contrary to the plead- 
ing of both parties. The District Judge’s 
findiog is that the ota belongs to the 
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public generally, although in practice it 
has only been used by the occupants of 
the surrounding houses. The defendant’s 
position was that the ota is his exclusive 
property, while the plaintiffs’ position is 
that it was the property of the occupants of 
the surrounding houses 

I have been referred to the decision in 
Nathu Piraji v. Umedmal Cadumal (1) in 
support of the appellants’ proposition that 
the District Judge’s finding that the land 
was public land was an illegal one in the 
circumstances. As a perusal of that case will 
show the factsthereof were entirely different 
and the decision does not seem tome appli- 
cable, even by an analogy, to the present 
case Here the litigating parlies alleged 
that a chahutra in an open space belonged 
to each of them. On the facts the lower 
Appellate Court held that neither of them 
had established their claim thereto and that 
the ota was public property and, therefore, 
the plaintiffs were not entitled to the relief 
which they claimed. The decision in Bal- 
krishnadas v. Gobind (2) is full authority 
for the propriety of the lower Appellate 
Court’s decision 

It has been urged, however, before me 
that even on the District Judge’s finding 
that the ota is public property, an injunc- 
tion should have been awarded to the 
plaintiffs in view of the fact that the de- 
fendant is claiming it as his exclusive 
property and that the plaintiffs have been 
using it for the purposes of their trade for 
years back. The Balkrishnadas v. Govind 
(2) just quoted is, in my opinion, authority 
for holding this contention to be incorrect. 
The plaintiffs came to Court alleging that 
the ota was their exclusive properly. Had 
they filed the suit on behalf of the public 
generally, the preliminary steps under 
s. 91 of the C. P. C. would have had to be 
taken, and I may point out that building 
over any part of a public street or space 
constitutes a nuisance: c/. Queen-Empress v. 
Virappa Chetti (3). 

I do not think, therefore, that the plaint- 
iffs were entitled to succeed in the present 
isuit as framed and I am unable to see any 
ground for disturbing the decision of the 
lower Appellate Court. The appeal is dis- 
missed without notice to the respondent. 

z. K. Appeal dismissed. 

(1) 1 Ind. Cas. 456; 33 B. 35; 10 Bom. L. R. 768. 

(S) 2 Ind. Oas. 241; 5 N L. R. 67. 

(3) 20 M. 433; 1 Weir 233; 7 Ind, Dec. (h. b) 307. 


MADRAS HIGH COURT. 

Civil Appeal No. 44 of 1922. 

January 28, 1925 

Present’— Sir Victor Murray Ooutts 
Trotter, Kt., Chief Justice, and Mr Justice 
Krishnan. 

VEERA8AMI PILLAI— Defendant No. 4— 
Appellant 
versus 

V. S T. N. CHIDAMBARAM 
CHETTIAR ANDOJHERS — Plaintiffs 

AND Defendants Nos. 1 to 3— 
Respondents. 

Principal and aijent— Misconduct of agent — Promis- 
sory note obtained by agent from debtor— Suit on note 
by principal, dismissal of, on ground of forgery — 
Original claim barred—Suit for damages caused by 
agent forging note — Note void as contravening s 26 of 
Paper Currency Act (II of 1910), effect of- Suit against 
agent, maintainability of 

An agent who was carrying on money-lending 
Imsmess on behalf of his principal was charged by 
the latter with breach of trust m obtaining an inade- 
quate security from a third person in discharge of a 
pro-note that had been executed by a solvent debtor 
The agent then produced a fiosh pro-note alleged to 
have been since executed by tjie said debtor A suit 
by the piincxpal on this pio-note was dismissed on 
the ground that the note 'was forged The cause of 
action on the original claim had by then become 
barred by time In a suit by the principal against 
the agent for damages caused by his misconduct in 
forging the note and misleading the plaintiff into 
giving up the claim on the original note, it was found 
that the note was illegal and void being in contra- 
vention of 8 26 of the Paper Currency Act 

Held, that the plaintiff had no cause of action on 
which to maintain the suit, since even if the note had 
been genuine, a suit on that document must have 
failed and it could not be said that the loss of the 
litigation was due to the action of the agent m 
forging the note, the loss, if any, being due to the 
plaintiff’s own neglect in not seeing what his rights 
were under the documents [p 821, col 2] 

Appeal against a decree of the Court 
of the Second Additional Subordinate Judge, 
Madura, in Original Suit No 73 of 1921, 
(0 S. No. 39 of 1920, Sub- Court, Dindigul, 
O 8. No. 54 of 1920, Sub-Court, Madura). 

Mr. C. V, Anantakrishna lyer^ for the 
Appellant. 

Mr. M. Patanjali Sastri^ for the Respond- 
ents. 

JUDGMENT. 

Coutts Trotter, C. J.— This case 
has been in a state of confusion from the 
outset and it is only at the very last mo- 
ment of it that our attention is drawn to 
• a point that lam not sure we did find 
for ourselves and which would have ren- 
dered about two-thirds of the argument 
unnecessary. I do not blame the Bar, they 
bad to pick out the facts fro^i a tangled 
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mess of :documents and oral evidence. The 
judgment of the learned Judge is so con- 
fused that it is almost impoirsible to dis- 
cover what he did find and what he did 
not. However in the view we take of this 
case, it is unnecessary to scrutinise the 
findings of fact of the learned Judge, be- 
cause, to all intents and purposes, we may 
accept them. The facts are quite simple. 
The plaintiff is a Nattukottai Ohetti who 
lives somewhere in the Kamnad District 
and has a branch business conducted in 
his absence by an agent at Palni. During 
most of the material time in the suit, that 
agent was the 4th defendant. A debt had 
been incurred by the 1st and 2nd defend- 
ants in the suit to his predecessor-in- 
agency and two promissory-notes had been 
given, Exs. A and A-1, dated the l2th Janu- 
ary 1912 and 29th January 1912. Those 
promissory notes were for Rs. 900 and 1(0 
respectively. After the 4th defendant had 
taken up his position as agent in succes- 
sion to the other man, a very curious trans- 
action took place. ’ The 1st defendant on 
the 4th October 1913 executed a sale-deed 
transferring a certain piece of property 
to his mother-in-law for ah expressed con- 
sideration of Rs. 2,000; and three days later 
on the 7th October, the same piece of 
property was mortgaged by the mother-in- 
law to the plaintiff through the agent, the 
transaction being carried out on the spot 
by the agent. The consideration for the 
mortgage was expressed to be the discharg- 
ing of the debts evidenced on the pro- 
missory notes and a fresh advance of 
Es. 403 which, according to the evidence, 
was actually made The position appar- 
ently w'as that the original debtor, the 
Ist defendant (because the 2nd defendant 
is only a member of the family brought 
in under Hindu Law) was a well-to-do 
man and there would be no difficulty in 
getting the money. The position of the 
old w’omaii was that, beyond this litt’e bit 
of property which came to her from the 
1st defendant in circumstances that are 
not beyond suspicion, she had nothing 
else in the world and apparently her hus- 
band was as impecunious as she was. Un- 
doubtedly the transaction was one which 
the principal would be very likely to look 
at with very great suspicion; and, accord- 
ingly, when the principal, as in due course 
of time he did, visited Palni, he took his 
agent very much to task for exchanging a 
good security against a very solvent man 


for a very risky mortgage on a piece of land 
entirely problematical in value and said .to 
be of much less value than a leasonably 
safe margin would demand. So there we 
have the agent at this stage treated as 
guilty of a breach of duty ; and it may b6 
that, had he then and there sued his agent 
for neglect and breach of duty, he would 
have been able to prove that the property 
was not worth as much as the debt and he 
w^ould have got damages from the agent 
for his taking Ex. B instead of preserving 
the liability on Exs. A and A (1). But that 
cause of action is gone and hopelessly time- 
barred. 

There is another suggested cause of ac- 
tion and that is a very curious one. When 
the 4tli defendant was taken to task for 
releasing the Ist and 2nd defendants he 
said “0! that is all right. They quite 
acknowledge their liability continues and 
to show you that that is so, I will get you 
a fresh promissory-note executed by the 
1st defendant.’’ That he did and that 
promissory note figures in the case as Ex. 
H. Exhibit H has had a touring existence 
in various law Courts and the last pro- 
nouncement upon it was by the learned 
Subordinate Judge in this case who pro- 
nounced it to be a forgery, the theory being 
that the agent being frightened because of 
his misdeeds in regard to Exs. A and A-1 
and B being found out sought to appease 
his principal by forging a promissory-note 
purporting to be executed by the original 
debtor, the 1st defendant. The Subordi- 
nate Judge went into the matter at enor- 
mous length but he entirely overlooked the 
point which cropped up at the end of the 
hearing here which renders the cause of 
action in cur view untenable, The cause 
of action is this; “you represented to me 
that I was in possession of a new docu- 
ment on which I can sue you, the 1st and 
2nd defendants, without recourse at all to 
the old piomissoiy-notes.” And thereupon, 
he says, he brought a suit on Ex H and 
was damnified owing to being lulled into 
security by the false representation that 
Ex. H vas a genuine document, forew^ent 
his remedy on Exs. A and A-l and let 
them be time-barred. It is obvious that, 
if he proved his case at all, he would.have 
been able to say in these proceedings on 
Ex. A and A-1. “It is quite true that these 
things lock on the face of the transactions 
between the parties to be merged in Ex. 
B and to be gone but I am not in a position 
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to show that Ex. B was a fraud and that, 
therefore, the original liability on the pro- 
missory-notes, Exs. A and A-1 was never in 
truth and in fact extinguished.” We will 
assume that it is right Speaking for my- 
self, I think it would have been right, but 
there is one trifling flaw and it is this. 
By 8. 26 of the Paper Currency Act of 1910, 
“No person in British India should draw, 
accept, make or issue any Bill of Exchange, 
hundi, promissory-note or engagement 
for the payment of money payable to bearer 
on demand” with certain exceptions; and 
the effect of the section is to make such 
instruments absolutely illegal Now, what 
is the position ? There are decision of this 
Court which, while formally settling the 
principle that such instruments are illegal, 
nevertheless point out that in certain cases 
the payee of the promissory-note can never- 
theless bring proceedings on the original 
consideration. Some of them say that the 
promissory note may be relied upon as 
evidentiary of the original debt and con- 
sideration. It is unnecessary to discuss 
that matter here, because I do not think 
it arises in this case, but I should like to 
guard myself from being understood to say 
that I assent to that view of the law without 
further consideration and direct argument 
about it. But here what was the position ? If 
the plaintiff could have said “you by your re- 
presentations about the genuineness of this 
note prevented me from suing on the con- 
sideration,” then there might be a great deal 
to be said but he has not said that The 
note is payable to a named payee or 
bearer; and the contention at one time put 
forward was that that was not the mis- 
chief that it was intended to be hit by 
the Act. But there are several decisions 
of this Court which clearly decide otherwise; 
and, indeed, speaking with respect, I do 
not see how any Court could decide other- 
wise when it has really looked with any 
care at the Statute, what did the plaintiff 
do who we have assumed has been misled 
by the defendant’s misrepresentations about 
the note? He did not come before the 
Court and say, “this is a promissory -note 
bad on the face of it and illegal but it 
has a perfectly good consideration behind 
it and I ask you to let me sue you on that 
debt, i put in a plaint purporting to sue 
on it and I ask you to let me sue on the 
promissory-notes merely as evidence of the 
debt.” He brought a suit entirely framed 
QU these promissory-notes and nothing else 


and the District * Munsif decided against 
him on the ground that the notes were 
Vitiated by the provisions of the Act. 
Daring the trial I suppose the District 
Munsif must have given him some inti- 
mation of what was in his mind. At the 
trial he did not ask for an amendment of 
the plaint and he did not apparently 
amend or was at any rate allowed to amend 
only when the case came on in appeal. The 
only conclusion is that, assuming the plaint- 
iff to have been misled by the false repre- 
sentation made to him, assuming that the 
defendant, acted with a fraudulent intent 
and knew that the representations he was 
making were false, the chain of causation 
breaks down It was not those representa- 
tions that brought the plaintiff’s case 
ill luck but it was the fact that he took an 
instrument which the law presumes him 
to know to be bad on the face of it instead 
of his old remedy and that, having that 
instrument he stuck to it as his sheet 
anchor and did not attempt to revive the 
original consideration. I may add that he 
would have been no better off on the find- 
ing of the learned Judge if in addition to 
suing on the promissory note, Ex. H, he had 
added an alternative claim on the con- 
sideration for that note for the simple reason 
that the learnea Judge in this case— and it 
looks very much as if he was right— has 
found a fact that this promissory-note, 
Ex H, was forged. Therefore, the only 
thing on which he could possibly have 
sued was the original consideration of the 
two old promissory-notes, Exs. A and A (1), 
and it was never suggested from first to 
last of this trial that it was any representa- 
tion of the 4th defendant that prevented 
him from doing that In my opinion this 
appeal must be allowed but, invievvofthe 
revelations of the 4th defendant's conduct, 
and, I may add, in view of the fact that 
the real point in the case was never taken 
until it had progressed several hours, we 
should not allow any costs. 

Krishnan, J.— In this case the facts 
have been very clearly and fully set out 
in the judgment just delivered by the 
learned Chief Justice and it is unneces- 
sary to state them again. 

The 4th defendant is sued by the plaint- 
iff on the ground that by giving him a 
forged note, Ex. H, he induced him to 
bring a suit on that note and as it was 
forged, he failed on the note and incurred 
the costs of that litigation uiinecess irily 
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and further that he was, misled into giving 
up his claim under ^is. A and A (1) for 
the time being ,^1 that claim became 
barred by liniitfition. He contends before 
us, therefcy^ that on the finding that Ex. H 
is a forgt^ry he is entitled to get from hia 
agenjt; the 4th defendant, damages calculat- 
ed portly on the costa of the litigation in 
which he failed apd partly on the loss he 
suffered by not being able to claim against 
the 1st and 2nd defendants the amount due 
tinder the notes, Exa. A and A-1. The 
prinicipal difficulty in hia way is that Ex. H 
wa'a not a document on which he could 
have based any action at all as it is a 
document rendered illegal by s. 26 of the 
Paper Currency Act. Even if it had been 
a genuine document, a suit on that docu- 
ment must have failed. That being so, 
it cannot be said that the loss of that 
litigation was due to the action of the 4th 
defendant, in forging the note. The plaint- 
iff should have seen when he got Ex. H 
that, whether it be a genuine or a false one, 
it was not a document on which he could 
have maintained a suit; and, if he brought 
one, it was due to hia own fault and I do 
not see how under the circumstances he 
could turn round and say that he lost hia 
litigation on account of the action of the 4th 
defendant and that he should be made 
liable for the costs. It is contended befoje 
us that, even if we treat Ex. H as a docu- 
ment on which no action could have been 
brought, still if it had been a genuine 
document he could have asked the suit to 
be converted into one on the original 
cause of action, namely, the loans for which 
Exs A and A (1) were given and got relief 
against the 1st and 2nd defendants. The 
answer to it is that, if he had taken proper 
care to see what his rights weie, he could 
have in the very first instance instead of 
suing on Ex. H brought the action as he 
might have then done on the original loans 
for which Exs. A and A (1) were taken; 
Exs. A and A (1; themselves were promis- 
sory-notes which are hit at by s. 26 of 
the Paper Currency Act and. hence could 
not have been sued upon. If any loss 
occurred to the plaintiff, it is clearly, 
therefore, due to hia own neglect in not 
seeing what his rights were under the 
documents which are in question here. 

So far as any claim could be based upon 
the defendant's action in taking Ex. Bin 
supersession of Exs. A and A-1 and a sum 
of money advanced at the time Ex. B 
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was executed that claim is now barred by 
limitation; and no suit could be maintained 
by the plaintiff on any cause of action 
based upon the misconduct of the 4th 
defendant in taking Ex. B. It is only if 
he can sustain his present action on a 
ground based upon Ex. H that he has got 
any claim at all. As I have already stated 
I do not think that he is entitled to base 
any claim on Ex. H for the reasons I 
have already stated. That being so, it is 
clear that this action as against his agent, 
the 4th defendant fails. The 4th defend- 
ant’s appeal must, therefore, be allowed 
and I agree to the order proposed by the 
learned Chief Justice. The suit is dismiss- 
ed as against the 4th defendant. 

V. N. V. Appeal allowed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Miscellaneous Civil Appeal No. 31 op 1925. 

December d, 1925. 

Present: — Mr. Findlay, Officiating J. 0. 

DAWLAT and anothbk — Appellants 
versus 

KASHIRAO AND oTHKRS — R espondents. 

Ctvtl Procedure Code (Act V of lOOS), s. 11,8— Mort- 
yagfc — Foreclosure suit — Compromise decree — Time 
fixed for payment^ whether can be extended — Power 
of Court 

A Court has 'no power to extend the time fixed in 
a compromise decree in a suit for foreclosure for 
the payment of the decretal amount [p. h23, col. 1 | 

Appeal against a decree of the First 
Subordinate Judge, Second Glass, Nagpur, 
dated the 3rd August 1925, in Civil fault 
No. 58 of 1422. 

Mr. D. T. Mangalmurli, for the Appel- 
lants. 

Messrs. M. B. Niyogi and M. B. Kinkhede, 
R. B , for the Respondents. 

JUDMOENT. — In this case a prelimi- 
nary decree for foreclosure was passed by 
the Senior Subordinate Judge, Nagpur, 
against the present two appellants and 
Pilaji, the son of the second appellant, 
Venkatrao. The respondents Nos. 6 and 7 
were joined as subsequent mortgagees. The 
case was compromised and a decree was 
passed accordingly for payment of the 
decretal amount of Rs, 8,056. 

The first five plaintiff-respoadents applied 
for deoree (final} on 12th Deoember 1924. 
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The second appellant Venkatrao applied 
for an extension of time on 20th Novem- 
ber 1924. In that application he stated 
that he had arranged to deposit Rs. 1,500 
for payment to the decree holders and on 
the ground that he had been ill throughout 
the year and that the harvest had been 
poor, he asked for aii extension of six months’ 
time. Eventually, on 3rd August 1925 the 
Subordinate Judge, finding that the two 
subsequent mortgagees were willing to pay 
off the entire amount of the decree within 
15 days, allowed time accordingly until the 
24th of August 1925. The present appel- 
lants had at this hearing offered the de- 
posit of a further sum of Rs. 2,000, but the 
Subordinate Judge did not grant the prayer 
of the appellants. 

For my own part, I do not think this is 
a case where I would be entitled to inter- 
fere in favour of the appellants This was 
not a case of an ordinary foreclosure decree 
with the normal period of six months allowed 
for payment. On the contrary, under the 
compromise a special period of a year was 
granted and even by August 1925 the pre- 
sent appellants were only able or willing to 
pay Rs. 3,50D at the most. 

It has, indeed, been urged on the strength 
of the decisions in Hemendra Lai Singh Deo 
V. Fakir Chandra Datta (1) and Nripendra- 
nath Chatter jee v Jhumak Mandar (2) that it 
was not open to the Court in the present case 
to grant an extension of time. The latter 
case is very much to the point and I think 
this contention offered on behalf of the 
decrae-holders is undoubtedly correct * c/. 
also Komalsinqh V Jagannath Muratsingh (3) 
which deals with the question of extension 
of time for payment of the decretal amount 
and the inapplicability of s 148 of the 0. 
P. 0. in such a matter. It is true that the 
decree-holders consented to 15 days’ exten- 
sion in order to permit of the subsequent 
mortgagees paying up the amount but that 
was all. 

The appeal, therefore, fails and is dis- 
missed, as it seems impossible to show the 
present appellants any more leniency or 
latitude in the matter of extension of time 
for payment The case will now go back 
to the Executing Court and after it reaches 
there a period of at least 15 days should 

(1) 74 Ind Oas 929, 50 C. 650, 27 0 W. N 621; 
A. I. R 1923 Cal. 626 

(2) 80 Ind Cas 588; 3 Pat 221; 4 P. L. T. 694. 2 
Pat, L R. 9; A I. R 1924 Pat. 263 

(3) 49 Ind. Oas, 840; 15 N, L. R. 39. 


be allowed to the two Bubsequent mort- 
gagees-respondeats to pay up the decretal 
amount in accordance with their previous 
offer. The appellants must bear the res- 
pondents’ costs in this appeal. Pleader’s 
fee Rs. 25. 

z. K. Appeal dismissed* 


MARAS HIGH COURT. 

Appeal against Order No. 330 op 1924. 
September 7, 1925. 

Justice Sir Charles Gordon 
Spencer, Kt , and Mr. Justice 
Madhavan Nair. 

RAM AS AMI GO UNDAN— Defendant 
No. 1-- Appellant 
versus 

ALAGIA 8INGAPERUMAL KADAVUL 

AND ANOTHER — PlAINTIFP AND 

Defendant No. 2—Rb8Pondent8. 

Cml Procedure Code (Act V of 1908)^ s. 92 — Reli* 
gioua endowment— Alienation of trust properties by 
trusteeSuit to recover properties-- Procedure 

The founder of a religious trust appointed himself 
as trustee thereof during his lifetime and his heirs 
after his death, and his widow, who succeeded him 
in the trusteeship after his death, alienated properties 
belonging to the trust In a suit by the next rever- 
sioner to set aside the alienation and to recover the 
property* 

Held, that the suit was not maintainable and that 
the proper course was for the plaintiff, together with 
one or more interested peisons, after obtaining the 
required 8 inction under s 92, G P 0 , to sue for the 
widow’s rem'oval from the trusteeship, and for appoint- 
ment of himself or some other fit person to be trustee 
in her place, and that the person who so became 
trustor might then sue on behalf of the trust for the 
recovery of the property improperly diverted from 
trust purposes [p 824, col 1 J 

xippedl against an order of remand of 
the Court of the Additional Subordinate 
Judge, Coimbatore, in A. S. No. 3 of 1924, 
dated the 30th June 1924, (A. 8. No. 214 of 
1923 of the District Court, Coimbatore), in 
O 8 No 619 of 1922, District Munsifs 
Court, Udamalpet. 

Mr T. M. Krishnaswami lyer^ for the 
Appellant. 

Mr. S. Srinivasa Iyer, for the Respondents. 

JUDGMENT*— This suit was brought 
by a male reversioner to the estate of the 
founder of a trust for the temple of Aligia 
Singaperumal Kadavul to recover property 
alienated in favour of first defendant by the 
act of the founder’s wife, who is 2ad defend- 
ant. The District Munsif held^ that the 
plaintiff was not entitled to maintain the 
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suit 'find dismissed, it The Additional appeal ia accordingly aHosiv;cd; with coata 
Suhordinate Judge was of a contrary opinion to be paid by let respondent- in this 
and ordered the suit to go on. Court and the lower Appellate Court, and 

He relied on two eases, Savala Cunniah the decree of the District Munsif dismissing 
Chetty V. Thiruvengada Ramanujachariar the suit with costs is restored; 2nd respon- 
{1) B,Q.dKadambi Srinitasaeharluv.Durlabha dent to bear her own costs. 

Subvtddhi (2). Both of these decisions were v. n. v. Appeal allowed 

given in suits instituted when the C. P. 0. 


of 1882 was in force. When the amended 
Act of 1908 came into force, it contained a 
pw provision in cl. (2) of s. 92 barring suits 
in respect of charitable and religious trusts 
without first obtaining the permission of 
the Advocate- General. 

We have been referred in the course of 
thearguments to two otherca8es,SM6ramanta 
Aiyar v. Nagarathna Naicker{S) and Ranga- 
awami Nayudu v. Krishnaswami 'Aii/ar 
(4). These were cases in which a number 
of persons had a common interest in a 
temple or charitable institution, and a re- 
presentative suit was allowed by the Court 
to be brought on behalf of all, under s. 30 of 
the Code of 1882 (now 0 I, r 8). When a 
village temple is owned in common by all 
the villagers of a certain village, this is the 
proper fprpa of suing. In the present ease 
the founder of the trust appointed himself 
as manager during his lifetime and his 
heirs after his death. His widow, who is 
second defendant, is his nearest heir, and as 
she alienated the trust property, she can- 
not be transposed as plaintiff. The rever- 
sioner cannot claim at present to be trustee 
The proper course is for the plaintiff, 
together with one or more interested per- 
sons, after obtaining the required sanction 
under s. 92 to sue for 2nd defendant’s re- 
moval from the trusteeship, and for appoint- 
ment of himself or some other fit person to 
be trustee in her place. In such a suit the 
validity of the alienation could be decided. 

The person who becomes trustee or a 
receiver appointed in the suit may then 
sue on behalf of the idol for the recovery 
of the property improperly diverted from 
trust purposes. It is suggested that we 
might allow some time for the plaintiff to 
apply and get permission to proceed either 
under 0. I, r. 8 or under s, 92, 0. P. C., but 
we think that this cannot be done as this 
would alter th^ nature of the suit. The 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Misceli-aneocs Civil Appeal No. 6 of 1925. 

October 10, l925. 

Present: — Mr. Hallifax A. J. C. 

THAKUE SINGH and another— 
Defen DANTS-- Appellants 
versus 

Musammat SONKUAR—Plaintipp 
— Respondent. 

C. P Tenancy Act (I of 1020), Sch. II, Art. 1 
— “Holding,” whether includes part — Suit for possession 
of part of holding— Limitation. 

The word “holding” in Art. 1 of Soh U to the 0. P. 
Tenancy Act, includes a part of a holding and a suit 
for possession of a part of a holding must, therefore, 
be brought within two years of the date of disposses- 
sion or exclusion from possession, [p 825, col. 1.] 

Appeal against a decree of the Addi- 
tional District Judge, Bilaspur, dated the 
12th January 1925, in Civil Appeal No. 176 
of 1924. 

Mr. G. R Deo, for the Appellants. 

JUDGMENT. — The plaintiff-respond- 
ent Sonkuar Bai waa the co-tenant of an 
occupancy holding with the second defend- 
ant Ramdayal Chamar, who sold the 
entire holding to the first defendant, Thakur 
Singh, on the 11th of June 1920. The latter 
took possession of it on that date, and 
Sonkuar Bai filed this suit for recovery of 
possession of her half share on the lat of 
August 1924, joining Ramdayal as a formal 
defendant. In the first Court the suit was 
held to be barred by time under Art. 1 of 
Sch. 11 of the Tenancy Act. In appeal the 
learned Additional District Judge started 
with the remark that there was no sub- 
stance in the argument, rejected in the first 
Court, that Art. 1 of Sch. II has no applica- 


(1) 18 Ind. Cas. 622, 24 M L J 48, (1913) M W 

N 368. \ . 

(2) 17 Ind. Cas 58D, 23 M. h J .348 

(3) 5Ind Cas 901. 20M. L J 151, 8 M L T 114 

(4) 71 Ind. Cae. 463; 17 b, W. 117, 44 M L J lie' 

133, A I. R 1923 

Mad; 2T6.3 


tion to a suit for joint possession. 

But the learned Judge then goes on to 
say that the facts of the present case “are 
admittedly different," for the reason that 
“it is not from the entire holding that the 
dispossession or exclusion htis taken placq 
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but itom only a portion of the holding and 
the question is whether Art. 1 will bar such 
a suit." The suit is for joint possession to 
the extent of a half of the entire holding, 
along with Ramdayars transferee Thakur 
Singh, whomSonkuar had to recognise and 
did recognise as her co-tenant. 

In the judgment of the lower Appellate 
Court it is eventually held, after discussion 
of the point that the word holdivg m the 
Article mentioned can only mean the whole 
of a holding and cannot mean a part of 
one, and that a tenant dispossessed of a 
part only of his holding can sue for recovery 
of possession within twelve years. The de- 
cision is of course quite outside the case, 
but I think it advisable to show that it is 
wrong The learned Judge arrived at it 
with diffidence as it was directly contrary 
to that given by this Court in Budga v. 
Chain (1) 

I have to admit that I have difiiciilty in 
understanding exactly what the reasons 
given by the learned J uclge mean, and to say 
also that on reading again the reasons for the 
contraiy view in my judgment in Budga v. 
Chain (1) I am still satisfied of their co- 
gency. But several additional reasons in 
support of the same view can easily be dis- 
covered. All the reasons given by the 
learned Judge, as far as I understand them, 
for thinking that the holding mentioned in 
Art. 1 of the Schedule is the entire holding 
and not a part of it apply equally to the 
same word appearing in Art 9 of the same 
Schedule. But there it undoubtedly refers 
to a holding “or any portion thereof", as 
is clear from s. 100 of the Act 

Again if in this case the whole does not 
include the part, then the same must be 
said of at least sixty Articles in the Sched- 
ule of the Limitation Act. For instance, 
the litigation for a suit to set aside the sale 
of a part of a patni taluq for current arrears 
of rent would not be one year under Art 12 
(d) and that for a part of the price of goods 
sold and delivered, a part having been paid, 
would not be three years under Art 52, in 
each case we would have to fall back on 
Art. 120. 

The order of the lower Appellate Court 
remanding the case for trial will be set 
aside and a decree will issue dismissing the 
suit. The plaintifE respondent will pay all 
the costs in all three Courts There has 
been something worse than the usual care- 

(1) 78 Ittd Cas 214, A. I. R 1925 Nag 197. 


lessness in the matter of Pleader’s fee In 
this case, and the learned Judge of each of 
the lower Courts has been guilty of saying 
that in his opinion a fair amount for the 
successful party to be paid on account of 
the expense to which he was wrongly put 
in the matter of employing a Pleader, is 
eight annas The Pleaders fee in this 
Couit will be thirty rupees. 

G. R. D Case remanded. 


OUDH CHIEF COURT. 

Seoond Civil Appe\l No. 214 of 1924. 
December 14, 1925. 

Present — Mr. Justice Raza 

8 UKII DEO— Plaintiff— Appellant 
versus 

Miisammat RAM DULARl— Defendant 
— Respondent 

Ijimitaiion Act (IX oj 1908}^ Sch I, AH IJ^lt—Suit 
based on title — Adverse possession^ plea of— Bur den of 
proof — Tr'espassei independent, whether can tack 
possession 

One trespasser cannot add to his own possession the 
previous mdepc'ndent possession of another trespasser 
When possession passes from one trespasser toanotJier 
there is a constructive lestoratioii, even if a momeiUaiy 
re«toi alien, of the true owner to possession [p 626, 
col 2] 

Basanta Kurnar Roy v Secretary of State for India, 
40 Ind Cas 337, 15 A L J .398 at p 409, 1 P L W 
593. 32 M L J 505. 21 C W N Cl2, 25 C L J 487, 
10 Bom L R 480,(1917) M W N 482, 6 L W 117, 
22 M L T 310,44 0 858, 44 1 A 104 (P C), refci- 
red to. 

In a Slut falling within Art 144 of Sch I to the 
Limitation Act the initial onus is on the plaintiff to 
establish liis title and he is not under an obligation 
topro\e his possession within 12 years of the suit 
On the contiaiy when the plamtih s title has been 
proved oi is admitted, the burden is on defendai t to 
establish that he oi the poison through whom he 
claims lias or have been in possession adverse to the 
plaintiff for over 12 years befoie the suit The defend- 
ant must also prove when his possession became ad- 
veise [p 827, col 1 ] 

Janaki Nath Saha v Baikuntha Nath Ghattack, 70 
Ind Cas 602, 36 C L J 110, A I K 1922 Cal 176, 
27 0 W N 250 and Secretary of State foi India v 
Chelakani Rama Rao, 35 Ind Cas 902, 39 M 617, 31 
M L J 321,20 0 W N 1311, (1916) 2 M W N 224, 
UAL J 1114, 20 M L T 435, 4 L W 486, 18 
Bom L R 1007, 25 C L J 69, 43 I A 192 (P C ), 

referred to 

Appeal from a decree of the Court of the 
Suboidinate Judge, Unao, dated the 18th 
February 11)24 

Mr Biskeshar Nath, for the Appellant 

JUDGMENT. — This is a plaintiff’s 
appeal from a decree of the Subordinate 
Judge of Unao, dated 18th Febiuaiy 1924, 
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partly affirming and partly reversing a decree 
of the Munsif of Unao, dated the 3rd Auffust 

1923. 

The dispute in this case relates to the 
property of one Ram Rakhan who died on 
the 22nd February 1910. His sister, 
Mnsammat Suhedha, took possession of the 
property left by him. She was no heir under 
the Hindu Law and her possession was that 
of a trespasser. The nearest heirs of Ram 
Rakhan according to the proximity in degree 
were Sat ' Narain and his brother Ram 
Dayal. They joined with themselves their 
nephew Ajodhya Prasad in suing Musammat 
Subedha for possession of the property left 
by Ram Rakhan. They succeeded in gett- 
ing a decree for possession of the property 
on the 14th December 1911. The decree 
. was parsed on the basis of a compromise. 
They obtained possession througli Court 
on the 22nd December 1911 and mutation was 
effected in their favour on the 28th March 
1912. The plaintiff’s ease is that these 
three persons had no title to the property 
as they were born lepers. They being 
disqualified, there were 5 persons tinclud- 
ing the plaintiff) in the same degree who 
were entitled to the property of Ram Rakhan 
under the Hindu Law. Three of them, 
namelyi Sheo Dularey (defendant No 3), 
Gur Din (defendant No. 4) and Durga Prasad 
brought a suit against Ram Dayal and 
otheis, and got a decree for 3/5lhs of tho 
property on the 21th February 1913 Then 
the fourth man, namely, bait Narain (de- 
fendant No. 5) sued for l/oth share 
and obtained a decree on the *29th January 
1914. Thus 4/jths of the property was re- 
covered by the lightful persons ftom Ram 
Dayal and others named above. The plaint- 
iff claims the remaining 1/olh of the pro- 
perty. Ram Dayal died having executed a 
Will in favour of his daughter, Muianiwat 
Ram Dulari, (defendant No. C) on the 30th 
July 1918. The defendant No. 7 is the 
husband of Musammat Ram Dulari. The 
defendants Nos. 6 and 7 got possession of 
the property comprised in the Will. The 
plaintiff brought the present suit on the 
17lh November 1922 The suit was contest- 
ed by the defendants Nos. 6 and 7 alone 
and proceeded ex parte against others. The 
suit was decreed by the first Court on the 
3rd August 1923 However, it wis dismissed 
so far as a l/15lh share in Ram Rakhan’s 
property is concerned, on the defendants 
Nos 6and 7’sappeal, on the 18th February 

1924. The defendants Nos, 6 and 7 had 
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appealed to the extent of a l/15th share 
and the present appeal has been filed by the 
plaintiff. The respondents have failed to 
appear in this Court. 

There is only one question for determina- 
tion in this appeal and that question is one 
of limitation. That question was decided 
in favour of the plaintiff by the first Court. 
However, it was decided against the plaint- 
iff by the Court of first appeal. The suit 
was of course instituted more than 12 years 
after Ram Rakhan’s death but it was insti- 
tuted within 12 years of the date on which 
the decree was obtained by Ram Dayal and 
others against Musammat Subedha, It was 
instituted within twelve years of the date on 
which Ram Dayal and others got posses- 
sion of the property under the decree dated 
14th December 1911. The question is whe- 
ther the defendants Nos. 0 and 7 w'ho 
derived their lille from Ram Dayal are 
entitled to tack in to the peiiod of their 
own and Ram Daj’al’s po.®,session the period 
during which Musammat Subedha remained 
in possession of the pioperty after the 
death of Ram Rakhan. In my opinion 
they cannot do so I have examined the 
pleadings and the compromise in tlie former 
suit in which the decree was passed 
against Musammat Subedha. So far as I 
see. Ram Dayal and others had got the 
decree in recognition of their rights. They 
do not deiive their title or their liability 
to be sued from Musammat Subedha. They 
being lepers had no right to the propetly 
under the Hindu Law and they derived their 
lululity fo be sued from that circumstance. 
Those persons and Musammat Subedha 
\vere independent trespassers and posses- 
sion of independent trespassers cannot be 
tacked [■^ee the principle of decision in the 
case of Basanta Kumdi’ Roy v. Secretary of 
State for India (1)] As pointed out in the 
case of Janaki Nath Saha v. Baikuntka 
Nath Ghattack (2) one trespasser cannot 
add to his own possession the previous in- 
dependent possession of another trespasser. 
When the possission passes from the first 
to the second trespasser, there is a construc- 
tive restoration, even if a momentary re- 
storation, of the true title to possession. 

(1) 40 Ind Cas. 337, 15 A. L J. 398 at p. 409, 1 P. 
L W .593, 32 M 1>. J 505, 21 C. W. N f.42, 25 C. I,. 
J 487,19 liom L. R. 480; (1917) M W. N 482,(5 I.. 
W 117; 22 M L. T 310; 41 C. 858, 11 I A 104 
(P 0) 

(2) 70 Ind. Cas. 602; 36 C. L, J, 140, A. I R 192g 
Cal. 176; 27 0. W. N. 259. 
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The present suit is a suit falling within 
Art. 144 of the Limitation Act. Where a 
plaintiff sues on the strength of his title 
without any reference to prior possession 
or dispossession, in such a case it would 
seem that on the proper construction of 
Art. 144, the plaintiff would be entitled to 
succeed on proof of his title, unless the de- 
fendant is able to displace it by proof 
of adverse possession by himself or his 
predecessor-in- title for the whole statutory 
period. It is noticeable that adverse pos- 
session was not set up by the defendants 
Nos G and 7 In their defence in this 
case they had contended simply that the 
plaintiff and his ancestors had never been 
in possession of the property and hence 
the suit was barred by time. In a suit 
falling within Art 144 the initial onus on 
plaintiff is to establish his title and he is 
not under an obligation to prove his pos- 
session within 12 years of the suit. On 
the contrary when the plaintiff's title has 
been proved or is admitted, the burden is 
on defendant to establish that he, or per- 
sons through whom he claims, has or have 
been in possession adverse to the plaintiff 
for over 12 years before the suit. 4'he de- 
fendant must also prove when his posses- 
sion became adverse. It is settled that the 
onus of establishing title to property by 
reason of possession for a certain requisite 
period lies on the person asserting such 
possession. [Secreta'ry of State for India v. 
Chelakani Rama Rao (3)] “An owner of 
property does not lose his right to property 
merely because he happens not to be in 
possession of it for 12 years. Under s 25 
of the Indian Limitation Act, 1908, his 
right is only extinguished at the determina- 
tion of the peiiod limited by the Act to 
him for instituting a suit for possession of 
property ; that peidod cannot be determined 
unless it has commenced to run, and the 
period will not commence to ran until the 
owner is aware that some one else in pos- 
session is holding adversely to himself’. 
[See Swamirao Shriniwas Parvati v Bhima- 
bai Padappa Dasai (4)]. In the present case, 
the suit was instituted within 12 yeais of 
the date on which Ram Dayal and others 
obtained a decree against Mvsammat Su- 
bedha and got possession of the property 

(3) 35 lad. Oas 902, 39 M 617, 31 M L J 324, 20 
OWN 1311, (1916) 2 M W. N 224, 14 A L. J 1114; 
20 M L T 43=», 4 L. W. 483, 18 Bom. L. R. 1007, 25 
0. L. J. 69. 43 L A. 192 (P. 0 ) 

;4) 62 lad. Oas. 101; 45 B. 1020; 23 Bom. L, R, 416. 


in execution of the decree. I have already 
observed that these persons and Musamviat 
Ibibedha were independent trespasiici' an^\ 
they could not add to their possession the 
previous independent possession of another 
trespasser. Under these circumstances I 
think the learned Munsif was peifeotly 
right in deciding the question of limitation 
in favour of the plaintiff 

Hence I allow the appeal and setting 
aside the decree of the lower Appellate 
Oourt restore the decree of the first Coint 
and also in the lower Appellate Court. 
The appellant will get his costs from the 
respondents Nos. 1 and 2 in this Court and 
also in the lower Appellate Oourt. He will 
get his costs in the first Oourt as ordered 
by that Court. 

Z. K. 

G. H. Appeal allowed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 444 op 1*23. 

October G, 1925. 

Present ' — Mr. Justice Odgers and 
Mr, Justice Viswanatha Sastri 
VKMULAPALLI 8EETHARAMAMMA 
and others — Defendants Nos. 1 to 5— 
Appellants 
x'ersu $ 

MAGANTI APPIAHand others- 
Plainupfs and Defendant No. G— 
Respondents. 

IIindK Law -AfiTior—De facto guardian, ahevation 
by, validity of— Necessity— Benefit to estate— Ratifica- 
tion by minor on attaining majority, effect of 

Under the Hindu Law, the powers of a de facto 
guardian of a minor are the same as these of a de 
jure guardian and an alienation of the nunoi’spio- 
X)crty by a de facto guardian is equally binding eii the 
minor if it is suppoited by necessity or beneht to the 
estate [p 828, col 2 1 

An alienation by a de facto guardian not for a 
binding purpose is not per se void but only voidable 
and becomes valid where it is ratified by the minor on 
attaining majority [p 830, col 1 ] 

Hunoomanpereaud Panday v Babooee Munraj 
Koonweree^e M I. A 393, 18 W R 81??, Seveatre 
253n. 2 Suth P C J 29, 1 Sar P C J 552, 19 E R 
147, Vembu Iyer y Srinivasa Iyengar, 17 Ind Cas 
(09,23 M L J 638 at p 646, 12 M L T 547 and 
llohanund Mondul v Nafur Mondul, 26 C 820, 3 C 
W N 770, 13 Ind Dec (n* s) 1125, relied on 
Nalannadv Kanhirarnpare Ravuni Nair, 81 Ind 
(’as 973, 47 M L J 686, (1924) M W N 792, 20 L 
W 876. 35 M L T. 127, A 1. R 1925 Mad 260, not 

followed 

Per Viswanatha Sastri, J.— There is nothing m the 
Hindu Law which limits the guardianship of a minor 
to the father, mother and failing thorn the Kmg. A 



828 vbmulapalli sbethakamamma v. maganti appiah* [92 1. 0. 1920J 


maternal uncle in Hindu society in Southern India is 
a fit and proper parson to act as guardian of a minor. 
Ip. 832, col. 1.1 

Second appeal against a decree of the 
Court of the Subordinate, Judge, Masuli- 
patam, in A, 8. No, 7 of l'«)22, (A. S No iOi 
of 1921, District Court, Kistna), preferred 
against a decree of the Court of the Prin- 
cipal District Munsif, Gudivada, in O. S. 
No. 151 of 1919. 

Mr. K, Subba Rao, for the Appellants. 

Mr. P. Satyanarayana Rao, for the Re- 
spondents. 

JUDGMENT. 

Odgers, J. — The question in this case 
is whether an alienation by a de facto 
guardian is valid under the Hindu Law. 
The person in question is the maternal 
uncle of the plaintiff and of course is neither 
the natural nor the legal guardian. The 
District Munsif dismissed the suit which 
was a claim for a declaration that the 
alienation made during the minority of 
the plaintiff did not bind him. ^ The Sub- 
ordinate Judge reversed this decision hold- 
ing that the alienation made by the mater- 
nal uncle was a void transaction. 

It has been argued at length for the 
respondents that a de facto guardian is 
unrecognised in the Hindu Law. It may 
be at once said that, if there is such a 
recognition, I am satisfied that the recogni- 
tion is more or less modern and possibly 
to some extent, the recognition, if it is 
legally recognised at all has come about by 
necessity. The earliest case, as far as 1 
know, is the Y^ell-known case in Huvooman- 
persaud Panday v. Babooce Miinraj Kooa- 
weree (1) where their Lordships of the 
Privy Council say* — “Upon the third 
point, it is to be observed that under the 
Hindu Law, the right of a bona fide in- 
cumbrancer who has taken from a de facto 
manager a charge on lands created honest- 
ly, for the purpose of saving the estate, or 
for the benefit of the estate, is not (provided 
the circumstances would support the charge 
had it emanated from a de facto and de 
jure manager) affected by the want of union 
of the de facto, with the de jure title." It has 
been said that this dictum is obiter as 
the Rani in the case under discussion was 
undoubtedly the natural guardian. It 
might perhaps also be said that the third 
point was not absloiitely essential to the 
decision. However that may be, any dicta 

(U M I A 393, 18 W R. 81n, S^vestre 2j3n, 2 
Suth. P. C. J 29, 1 Sar. P C. J. 532, 19 E K. 147 


that may fall from the Privy Council are 
naturally entitled to great weight and, if 
the powers of a' de facto guardian under 
the Hindu Law have been recognised in 
other decisions, it must, I think, be taken 
that a de facto guardian is known to that 
law. Much stress has been laid for the 
respondents on the Privy Council case in 
Imamhandi v. Mutsaddi (2) where it is 
clearly laid down that a de facto guardian 
is unknown in the Muhammadan Law. The 
decisions of the Courts on this point of 
Muhammadan Law are fully exarnined and 
in their Lordships’ judgment delivered by 
Mr. Ameer Ali. A person who may be con- 
veniently called a de facto guardian has 
no power under the Muhammadan Law to 
convey to another any right or interest in 
immoveable property which the transferee 
can enforce against the infant. Nothing 
can be clearer than that. But it has to be 
observed that not only there but all through 
the judgment only the question as arising 
under the Muhammadan Law is dealt with. 
On the other hand, in Gour’s Hindu Code, 
s. 906, it is asserted that the powers of a 
natural and de jure guardian are the same 
as those of alegal guardian. Any act done 
by the de facto giiarcliau W’ould be equall}’* 
binding on the minor if it is supported by 
necessity or benefit to the minor. Bee also 
8. 913 where the learned author expressly 
states that the Muhammadan Law^ is differ- 
ent. 

In Mohanund Mondul v. Nafur Mondul 
(3) a grandmother purported to sell a 
minor’s estate The Court found that she 
was a de facto guardian, and relying on 
Plunoomanpevsaud Panday v. Babooee 
Munraj Koonweree (1), it held that not only 
might a de facto guardian mortgage but 
also sell. Bmnerji, J., points out that there 
may be cases where the sale of a part of 
the minor’s estate might be more beneficial 
to him than a mortgage. In Adhar Chandra 
Dutt V. Kirtibash Bairage (4) it is said in 
the judgment ; “ It is conceded by the 

learned Doctor who appeared for the appel- 
lants that the powers of a de facto guard- 
ian are the same as those of alegal guard- 
ian." It appears that the Court adopted 
that admission which was that of Dr. Rash 

(2) 47 Ind Cas 513, 45 C. 878, 35 M L. J. 422; 16 
A L J 800, 24 M L. T 330, 28 C L J 409. 23 (3 W. 
N 50, 5 P h W 276, 20 Bom L R 1028, (1919) M. W. 
N 91, 9 L W. 518, 45 I A 73 (P (3 ). 

(3) 20 (3 820, 3 C. W. N. 770, 13 Ind Dec. (s', s,) 
1125 

(4j 0 Ind Caa. 638, 12 C. L. J, 580, 
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Behari Ghose. In Bai Amrit y, BaiManik 

(5) which is a case of a transaction by the 
mother as guardian of her son and of lier 
minor daughter* in law, she would of course 
be the natural guardian of the son, but 
the case is treated as if she was the manager 
de facto of the family and sales for valu- 
able consideration the proceeds of which 
were applied to meet the family necessities 
were held to be unquestionable. Natliuram 
V. Shoma Chhagan (6j was a case of the 
father s cousin taking charge of a minor 
and borrowing money to meet the funeral 
expenses of the deceased father. It w^as 
held that he had sufficient authoiity to 
bind the minor by a loan if it were neces- 
sary. Sadasiva Iyer, J , in Vemhu Iyer v. 
Srinivasa Iyengar (7) citing Hunoovian 
Pvrsaud Panday y. Babooee Muniaj Koon- 
weree (1) says that, when the act is done 
by the person who is not the guardian but 
who is the manager of the estate in which 
the minor is interested, the latter will 
equally be bound if under the circumstances 
the step taken was necessary, proper or 
prudent. 

On the other hand, no case has been 
cited, except possibly one which lays down 
that a de facto guardian has no power to 
deal with the property of a minor for 
necessity. On the other hand in Ariina- 
chella Reddi v, CIndambara Rcddi (8) it is 
said, “ It is well settled that an alienation 
may be validly made by a de facto guard- 
ian (assuming, of course, the necessity) 

It is true that there the guardian in ques- 
tion was a natuial guardian. But, m my 
view, having regard to the authoiities L 
have cited, that can make no difference 
Krishnan Chetty v. Vellaichami Thevan (9) 
which was referred to by the learned Vakil 
for the respondents, merely lays down that, 
once a guardian has been appointed by the 
Court, the rights of the natural guardian 
are extinguished It will be noticed at page 
41’** the learned Judges say that there is no 
proof that the first defendant’s mother was 
the de facto guardian. In Gopi Ram v. Jeot 
Ram (10) the mother did not mortgage the 
property on behalf of her son and no ques- 
' (5) 12B H 0 li 79at p 81 

(6) It B. 562, 7 Ind Dec (n s) 839 

(7) 17 Ind Oas. 609, 23 M. L. J 638 at p 616, 12 M 
L T. 547 

(8) 13 M L J 223 

(9) 12 Ind Oas 568, .37 M 38, 10 M L T 385, 
(1911) 2 M. W. N 461. 21 M L J 1077 

(10) 82 Ind Gas 616, 15 A 478, 21 A L J 430, 
A, I. R 1923 All 514 

" of 37 ' — 


tion of necessity arose. Mata Din v. Ahmad 
Ah 'll) is again, like Iniambandi y, Mnt- 
saddi (2) a case under the Muhammadan 
Law The family weie Muhammadans and 
weie governed by the Muhammadan Law 
relating to guardianship. It is pointed 
out by their Lordships that the ques- 
tion was whether, according to Muham- 
madan Law, a sale by a de facto guardian 
if made foi necessity and if beneficial 
to the minor is altogether void or mere- 
ly voidable luit it was unnecessary to 
decide the question, as the appellant had 
not shown that the sale was for necessity 
or was beneficial to the minor. Reliance 
is also placed for the respondent on a re- 
mark of Sadasiva Iyer, J., in Thayammal v. 
Kuppanna Koundan (12) ** that nobody else 
than the father and mother of a minor 
(with probable exceptions in favour of 
the elder brother and the direct male and 
female ancestors of the minor) is entitled 
as a matter of natural right to be and to 
act as a guardian of a minor’s person, and 
property. Recourse must be had to the 
Court ('representing the rights of the King 
which are paramount to even the rights of 
the parents) where there is natural guard- 
ian alive ” I am unable, to see how this 
helps the respondent in the present case 
as the relation in ciuestion is, therefore, a 
direct male ancestor of the minor. The 
decision was that the paternal aunt w^as not 
a natural guardian. A decision much re- 
lied on is Nalannad v Kanhirampnre 
Ravum Nair (13) by a Single Judge of this 
Court where in the case of a nambudri 
illorn, the step-mother of the minors, who 
was managing the house hold and looking 
after them, borrowed money, for necessity. 
On the assumption that the parties were 
prima facie governed by Hindu Law and 
that no special custom had been set up in 
the pleadings, it was held that the step- 
mother had no legal authority. The learn- 
ed Judge said ; “ It is not contended ... 

that the de /acio guardianship gave her i.e, 
the step mother any right to mortgage the 
estate ” With great deference I am unable 
to see first how the dictum applies to the 
facts of this case and secondly, if necea- 

(11) 13 Ind Ou8 976; 34 A. 213, 16 C W N 338, 11 
M L T 145, (1912) M \V. N 183, 9 A L J 215, 15 
O L J 270, 14 Bom L R 192; 15 0 C 49; 23 M ■ L. 
J 6. 39 I A 49 (P. 0 ) 

(12) 26 Ind Caa 179, 38 M 1125; 27 M L J 285 

(1.3; 84 Ind Oas 973; 47 M L J 686, (1924) M W. 

N 792, 20 L W. 876; 35 M. L. T 127; A. I. ll 1925 
Mad. 260, 
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eary, I would take leave to say that if 
the parties were governed by the Hindu 
Law, 1 should have thought it might have 
been well contended that the mortgage, if 
for necessity, could be upheld. 

The Court below has found that, as to 
one of the sales evidenced by Ex. IV which 
is the only one question before us, there 
was necessity to the extent of Rs. 275 out 
of a total consideration for Rs. 400. It is 
said by the appellants that there has been 
a ratification by Ex. Ill by the minor on 
attaining his age of this alienation by his 
de facto guardian. On the other hand, it 
is said that any alienation not for neces- 
sity is void and not voidable and as there 
can be no ratification of a void transaction 
it is of no effect in this case. It is, I think, 
clear that an alienation by a de jure guard- 
ian or a natural guardian is voidable and, 
as I am inclined to hold the powers of 
these guuidians are similar, 1 think a 
transaction entered into by ade facto guard- 
ian not for necessity is only voidable and, 
therefore, ratified by the minor attaining 
his age. In Chetty Colum Comara Venca- 
tacheUa Reddyer v. Rajah Rnugasawmy 
Streemunth Iyengar Bahadur (14) the minor 
recognised a transaction made during his 
minority by his adoptive mother and guard- 
ian. This was upheld without determin- 
ing the question as to the power of a 
Hindu widow as guardian to create a 
charge during the minority of the minor 
son. 

Further, it is said that this suit is barred 
by limitation. Thd'sale is dated 28th Feb- 
ruary 1907. The suit was brought on the 
first March 1919 which is admittedly the 
last day of the 12 years allowed. But it is 
said in the letter, Ex. HI, that the trans- 
feree had had possession delivered to him 
sometime before the date of the sale deed. 
The words which have been re translated 
are “whether before the delivery of pos- 
seasion to j ou in pursuance of the sale be- 
fore now or after." The words “before now” 
are indefinite, but they might refer to pos- 
session being givea on the same day. 
There is further some contention on the 
other side that these persons were already 
in possession as tenants. However that may 
be, the matter is much too indefinite for us 
to attach the slightest weight to those 
words, 1, therefore, think that this point 
fails. This question of limitation, though 

(14) 8 M. I. A. 319; 4 W. E. P. 0. 71; 1 Suth. P.O. J 
)f 37. 1 Sar. P. 0. J. 786; 19 R, «. 862, 


dealt with by the District Munsif and 
found in favour of the defendants was not 
considered by the learned Subordinate 
Judge. In my view, there is nothing in 
the point 

I think the learned Subordinate Judge 
is wrong in holding that the alienation 
made by the de facto guardian is a void 
transaction. In my view, the appeal must 
be allowed and the plaintiff’s suit dismissed 
with costs throughout. 

Viswanatha Sastpi, J.— Defendants 
Nos. 1 to 5 are the appellants. The suit 
was for a declaration that the alienations 
made by plaintiff’s maternal uncle during 
his minority were not binding on him, and 
for recovery of the items alienated. 

The alienations were made under ‘ two 
sale-deeds of the dates 28th '.February 
1907 (Ex. IV) and 7th October 1913, and 
the suit was instituted (it was said on the 
last day of limitation) in 1919. The Dis- 
trict Munsif dismissed the suit, and on 
appeal the Subordinate Judge gave plain- 
tiff a decree for possession. The conten- 
tions urged in second appeal are: — 

(1) That the alienations by way of sale, 
by the natural uncle who ■was not the de 
jure guardian of plaintiff were void, and 

(2) that the suit was barred by limitation 
with respect to the items covered by Ex. 
IV, as defendants were placed in posses- 
sion prior to the date of Ex. IV. 

The second appeal first came on for hear- 
ing before Ramesam, J., who referred it to a 
Bench “as the matter (which forms the 
subject matter of the first contention) was 
not concluded by authority so far as the 
Hindu Law is concerned.” 

It was argued before us that under the 
Hindu Law, the father, the mother and 
failing them the King, were the guardians 
of an infant; that no other relation was 
the guardian ; that de facto guardians 
were no better than intermeddlers ; and 
that alienations by de facto guardians were 
void as was laid down by the Privy Coun- 
cil in Imambandi v. Mutsaddi (2). That 
case related to a Muhammadan minor; their 
Lordships based their decision on Muham- 
madan Law texts; and so far as I am able 
to see, I do not find reference in the judg- 
ment to any decided cases concerning Hindu 
minors. Alienations by the de facto guard- 
ians of Hindu minors have come up very 
frequently before Courts, and our attention 
has not been directed to any decided case 
in which it has been held that such alien» 
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ation was per se void, apart from any ques- 
tion as to whether it was for legal neces- 
sity or jiot. It was said that this may be 
due to the fact that the point was not raised 
in those cases but, as observed by Maclean, 
C. J., in Mohammad Mondul v Nafur Mon- 
did (3) “the absence of judicial authority 
suggests that the point has not been legard- 
ed as open to serious argument. “ 

So far as Hindu Law goes, it appears to 
me that theie is nothing in it which limits 
guardianship only to the father, the mother, 
and failing them the king. Macnaghten 
in his Principles and Precedents of Hindu 
Law says “that in default of the father and 
mother an elder brother of a minor is 
competent to assume the guardianship of 
him In default of such brother the pater- 
nal relations generally are entitled to hold 
the office of guardian, and failing such 
relations, the office devolves on the mater- 
nal kinsmen, according to their degree of 
proximity, but the appointment of guardian 
universally rests with the ruling power." 
(See Vol. I, pages 103, 104). And in Vol II 
(Precedents) Case 111 at page 201 gives the 
opinion of parents based on the authority 
of the Dayabhaga Dayatatwa, Dayakrama 
Sangraha that the husband's sisters son 
is the guardian of a childless widow, who 
is a minor It was said that in the absence 
of the father and mother, “recourse must 
be had to the Court (representing the rights 
of the king which are paramount to even 
the rights of the parents where there is 
no natural guardian alive" as observed by 
Sadasiva Iyer, J, in Thayammal v Kup- 
pavima Koundan (12). But it must be re- 
membered that the learned Judge in the 
previous sentence includes among natural 
guardians the elder brother and the direct 
male and female ancestors of the minor, 
although according to respondents' Vakil, 
they would not be the natural guardians 
under Hindu Law. Applications to Courts 
can only be made under the Guardians and 
Wards Act, and it lias been held by a 
Full Bench of the Calcutta High Court in 
Ram ChvnCer Chuckerbutiy v. Broionath 
Moztmdar (15) that this act would not affect 
or alter any provision of Hindu Law as to 
guardians who do not avail themselves of 
the act It is true that in that case the 
person who acted as guardian of the minor 
was the mother; but this circumstance 
would not, in my opinion, make any difler- 

(15) 4 0. 929; 4 0. L. R. 247; 4 Ind. Jur, 343; 2 Shome 
It, B, 212; 2 Ind. Pec. (N.9.)5fia, 


ence. Coming to decided cases, it was held 
in Mohamud Mondul v Nafur Mondul 
(3) on the authority of the Privy Council 
case in Hunooman Persand Panday v 
Babooee Munraj Kooniveree (1) that a sale 
by a de facto guardian (it was the grand- 
mother, incase of necessify) was valid. And 
in Ariinachella Reddi v. Uhidambara Reddi 
(8) White, C. J , and Benson, J , held that 
“ii* is well settled that an alienation may be 
validly made by a de facto guardian (assum- 
ing, of course, the necessity) ” In Tirapayija 
Mallidi V. Ramasivami J6) it was held that 
natural mother was a “lawful guardian" 
for the purpose of s 21 of the Limitation 
Act, even though there was a testamentary 
guardian named in the Will of the adoptive 
father who was unwilling to act In Nathu- 
ram V ShomaChhac^an ((i) a debt contracted 
by the father’s cousin for necessary ])ui- 
poses vas hrld to bind the owner Al- 
llmiigli it is no an Jiorily in the sense of its 
being a judicial decision, I may state that 
in AdJiar Chandra Dutt v Ktrlivasa Birage 
(1) such an eminent lawyer as Dr Rash 
Biliary Gosh conceded that the powers of 
a de facto guardian (of a Hindu) were the 
same as those of a de jure guardian Our 
attention was dru.wn to the observations of 
Sadasiva Iyer,J xnTkayamvial v.Kuppanna 
Koundan (12) wherein the learned Judge 
1 olds that “Under Hindu, Law, nobody 
else than the father and mother of a minor 
(with probable exceptions in favour of the 
elder brother and the direct male and female 
ancestors of the minor) is entitled as a 
matter of natural right to be and to act as a 
guardian of a minor person and properties " 
In that case the alieuation by the paternal 
aunt was found to be "for no necessity" and 
the second appeal could have been decided 
only on this finding vithout considering 
the question under Hindu Law. I may 
also state that the “probable exceptions’^ 
which the learned Judge recognises, sup- 
ports the view that guardianship under the 
Hindu Law is not confined only to the father, 
mother, and the king, as contended for 
by respondent’s Vakil. The Iparned Judge 
relies on the decisions of the Calcutta 
High Court Krista Kissor Neoghy v. Kader- 
moye Dossee (17) and BhtknoKoerv, Chamela 
Koer (18) in support of his view. They were 
both cases in which the Court was moved 

(16) 19 Ind. Cas. 362; 24 M. L. J, 428, (1913) M. W, 
N. 364. 

(17) 2 0 L, R. 583 

(18) 2 0, W. N, 191. 



833 BAJBANa BALI 

to appoint a guardian, and there was no 
question as to the binding nature of an 
alienation made by de facto guardian. It 
may here be stated that the case in Molia- 
nand Mondul v. Nafar Mondul (3) is 
referred to with approval by Badasiva Iyer, 
J., Venibu Iyer v. Srinivasa Iyengar (7'. 
Reference was made to a case in Nalannad 

V. Fanbirampare liauuni Nair (13) where 
a Single J udge of the Court held that a 
de facto guai’dian of a Hindu Nainbudri 
minor a (step-mother) was no better than 
an intermeddler, and had no right to re- 
present a minor. It does not appear that 
any of the cases referred to here were 
brought to the notice of the learned J udge. 
Decisions under the Muhammadan Law 
have no bearing on the present question; 
and I am clearly of opinion that the right 
of a de facto guardian to deal with the pro- 
perty of a Hindu minor has been recognised 
by our Courts ever since the decision cf 
the Privy Council in Hunoomanpersand 
Panday v. Babooee Munraj Koonweree (1) 
provided the alienation was for necessity. 

I may here state that in the present case 
the de facto guardian was the maternal 
uncle who took charge of the minor after 
his mother’s death; and the evidence of D. 

W. No. 1 is to the effect that the parternal 
aunt with whom the minor was for a time 
was not in a position to maintain herself. 
So far as Hindu society in South India goes 
the maternal uncle is treated as the closest 
relation of a person next to his father and 
mother ; and at all ceremonies at which 
presents are given, it is his that is first 
handed over. 

Appellant’s Vakil next contended that 
the alienations now sought to be set aside 
were ratified by plaintiff ; and that they 
were, therefore, valid; apart from any ques- 
tion of maternal uncle being only the de 
facto guardian. Exhibits II and HI are two 
letters passed on by plaintiff to the vendees 
on 9th November 1918, wherein he approved 
of the sale-deeds of the dates 7th October 
1913 and 1st March 1907. That such n rati- 
fication would make the alienation binding 
will be clear from the decision in Chetty Colum 
Comara V encatachella Reddyer v. Rajah 
Rungasawmy Streemunth Iyengar Bahadoor 
(14). 

It was also urged before us that so far 
as the alienation under Ex. IV went, the 
suit was barred by limitation, as posses- 
sion was, as stated in it, given before its 
date (28tb February 1907); that the evidence 


V. MAHRAJIA [32 I- C. I936j 

was that it v\as given during the previous 
cultivation season (August 1906); and that 
time ran from August 1906. The question 
under Art 144 of the Limitation Act would 
be, Avhen the possession became adverse to 
the plaintiff. The District Munsif held that 
it became adverse when possession was 
given, but the Sub-Judge did not consider 
this question. Since possession was given 
in view of a contemplated sale, it cannot 
be said that it became adverse to the ven- 
dor from the date it was given in case 
the sale was held not binding on the 
minor. 

The sale to the father of defendants Nos. 1 
to 3 has been found by both Courts to be 
binding to the extent of Rs. 275, and the 
sale to the 5th defendant has been held -to 
be wholly binding. In my view the effect 
of the ratification evidenced by Ex. HI is to 
make the sale to tlie father of defendants 
Nos. 1 to 3 wholly binding on plaintiff. 

I would, therefore, allow the appeal, and 
reversing the decree of the Court below, 
dismiss the suit with costs throughout. 

v. N. V. • Appeal alloived. 


OUDH CHIEF COURT. 

Second Civil Appeal No. 240 of 1925. 
November 25, 1925. 

Present: — Mr. Justice Stuart, Chief Judge, 
and Mr. Justice Hasan. 
BAJRANQ BALI and others — 

Defen dants — Appellants 
versus 

Musammat MAHRAJIA — Plaintiff 
— Respondent. 

Adverse j^tmenbion — Mortgagor and mortgagee — Ac* 
qinescence. 

As between the mortgagor and the mortgagee 
neither exclusive posacBsion by the mortgagee for any 
length of time short of the statutory period of sixty 
years, nor any acquiescence by the mortgagor not 
amounting to a release of the etpiity of redemption, 
Avill be a bar or defence to a suit for redemption if the 
parties are otherwise entitled to redeem, [p, 833, col. 

IJ 

Khiarajmal v. Daim, 32 0. 296; 0 0. W. N. 201; 2 A. 
L J 71, 7 Bom. L. R. 1; 1 0 L. J. 581, 32 I A. 23, 8 
Bar P. 0. J. 734 (P. 0 ), followed. 

Appeal from a decree of the Subordinate 
J udge, Fyzabad, in Remand Appeal No. 78 
of 1933, dated the 3rd March 192.5, uphold- 
ing that of the Munsif, Sultanpur, in Regu- 
lar Civil Suit No. 45 of 1923, dated the 10th 
of April 1923, 
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Mr. Radha Kishan^ for the Appellants. 

Mr. H. K Ghost and Mr. M. IL Qidiai for 
Mr. A. P. Sen, for the Respondent. 

JUDGMENT. — This is a defendants’ 
appeal in the suit brought by tlie respond- 
ent for redemption of the mortgage of the 
i4th of April 1881 in respect of a bannas 
share in village Jalili, Pargava Jagdispur, 
in the District of Sultanpur. This mortgage 
was made by Musammat Gulaba in' favour 
of one Chauharja Bakhsh Musammat Gu- 
laba is now represented by her daughter, 
Musammat Maharajia, the plaintiff-respond- 
ent and the defendants-respondents are the 
representatives of the original mortgagor, 
Chauharja Bakhsh. There were several 
defences to this simple suit for redemption 
but they have all been set at rest by con- 
clusive decisions of this Court and of the 
Courts below except the defence that the 
claim for redemption was barred by the 12 
years’ adverse possession of the mortgagee 
and his representatives over the mortgaged 
property. 

The lower Court in disposing cf this 
defence observes that only a feeble and 
short argument was advanced in support 
of that plea. We can say the same of the 
arguments addressed to us. Our attention 
was drawn to certain proceedings which 
arose in the year 1893 on the application 
of Musammat Gulaba in the Courts of Reve- 
nue, dated the 17 th of August 1893 by which 
she prayed for the entry of her name in 
respect of the property in suit m the 
column of proprietors. The predecessor- 
in-interest of the defendants made a state- 
ment .m reply to Musammat Gulaba’s prayer 
that his father’s name had stood in the 
khewat in respect of the entire village and 
that since the death of his father the entry 
had been made in his own name. We do 
not think that these events have the effect 
of converting the mortgagee’s possession in- 
to that of hostile possession as against the 
interests of the mortgagor The possession 
originally and admittedly commenced under 
the contract of mortgage of the 14th of 
April 1881. “As between the mortgagor 
and the mortgagee neither exclusive pos- 
session by the mortgagee for any length of 
time short of the statutory period of sixty 
years* n«6r any acquiescence by the mortga- 
gor not amounting to a release of the 
equity of redemption will be a bar or de- 
fence to a suit for redemption if the parties 
are otherwise entitled to redeem.” Khai- 

53 


rajmal v. Daim (1). We conceive no evi- 
dence of release of the equity of redemption 
in the present case. 

The appeal fails and is dismissed with 
costs. 

N H Appeal dismissed, 

(1) 32 0 293,0 C W N 201,2 A L J 71, 7 Bom 
L R 1, 1 O. L J 584, 32 I A 23, 8 Sar P, 0 J 734 
C) 


MADRAS HIGH COURT. 

Appeal against Order No. 86 op 1925. 

AND 

Civil Revision Petition No. 147 of 1925. 
September 8, 1925. 

Present —Justice Sir Charles Gordon 
Spencer, Kt., and Mr. Justice 
Madhavan Nair 

8 R SUBRAMANIA AlYAR— 
Defendant No. 1 — Appellant in A. A. 0. 
No. 86 OF 1925 and Petitioner in C. R. P. 
No 147 OF 1925 

've'TSus 

L. A. KRISHNA IYER— Plaintiff— 

— Respondent in both. 

Civd Pioccdure Code (Act V of 1008), 8 47, 0 XXI, 
rr 57, (^ 4 , 90 -Execution of decree — Sale without 
attachment, lalidiiy of — Application to stay sale by 
ycaaon of want of attachment, dismissal of — 

Appeal, lohether lies 

Per Spencer, J - -An order of an Executing Court 
dismissing an application by a judgment-debtor to 
stay an auction-sale m execution of a money-decree on 
the ground that there is no subsisting attachment on 
the property, is of an interlocutoiy natuie and is not 
appealable f p 834, col 2 ] 

Wheie the sale has taken place, the judgment- 
debtors remedy lies in applying to the Court under 
r OO of O XXI, C P C., to have the sale set aside. 
[p 834, c'^11] 

Pei Madhavan Nair, J —An attachment is a 
measure i esoi ted to for the protection of the decree- 
holder and the purchaser against intermediate aliena- 
tion and 18 only a steji to be taken by the Executing 
Court m bunging to sale the propeities of a judg- 
ment-debtor If this step is omitted, the omission 
amounts only to an irregularity and the sale can bo 
set aside only if it has resulted in substantial loss. 
The absence of attachment does not affect the jurisdic- 
tion of the Executing Court to sell the property, [p. 
837, col 1 1 

Sharoda Moyee Burmonee v Wooma Moyce Bur^ 
monee, 8 W R 9, Mumappa Naik v. Snhramania 
Ayyar, 18 M 437, 5 M L J. 60, 6 Ind. Dec. (n. s) 
654, Velayutha Muppan v Subramaniam Chetti, 18 
Ind Gas 498, 24 M L. J. 70, 13 M L T 207, (1913) M. 
W. N. 136 and Stvakolundu Pillai v Ganapathy Iyer, 
S7 Ind. Oas. 964, (1917) M. W. N 89, followed. 

Appeal against and petition under s. 115 
of Act V of 1908 and s. 107 of the Govern- 
ment of India Act to revise an order, dated 
the 29th Noveuaher 1924, of the Court of the 
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Subordinate Judge, Coimbatore, in E. A. 
No. 732 of 1921, in E. P. R. No. 35 of 1^24 in 
0. S. No. 117 of 1918. 

Mr. T. R. Venkataruma Sastriar (Advocate- 
General), for the Appellant. 

Mr. T. R. Ramachandra Iyer, for the Re- 
spondent. 

JUDGMENT. 

Spencer, J. — The respondent having 
attached the appellant’s immoveable pro- 
perties before judgment, obtained a decree 
for Rs. 2,224-12-0 against him and his 
mother on 28th January 1919. Afterwards 
he applied through E. P. No. 35 of 1924 for 
sale of the properties which were attached 
before judgment. In the interval two 
petitions for executing the same decree had 
been rejected owing to the execution peti- 
tioner’s fault The appellant filed C. M. P. 
No. 722 of 1924 on November 18th 1924, 
asking (1) that the auction-sale fixed for 
November 24th, 1924, should be stopped, (2) 
that the whole proceedings in the pending 
E. P. R. No. 35 should be vacated, and (3) 
that E. P. R No. 35 should be dismissed. 
The Subordinate Judge of '..’oimbatore 
refused these reliefs and dismissed the 
C. M. P. From that order the appellant 
has filed an appeal and a revision petition 
to the High Court on March 2nd, 1925. The 
sale took place on February 9th, 1925, and 
awaits the lower Court’s order of confirma- 
tion under 0. XXI, r. 92, C. P. C. The ap- 
pellant’s Vakil contends that the attachment 
of the property ceased by virtue of O. XXI, 
r. 57, upon the dismissal for default of the 
prior execution petitions, the attachment 
before judgment being good only until the 
first execution petition alter the passing of 
the decree was dismissed [Vide Meyappa 
Chettiarv Chidambaram Chettiar (l)j, and 
that the sale of the property without a 
previous subsisting attachment was illegal 

In my opinion there is a short answer 
to this appeal and the accompanying revi- 
sion petition. The sale having already 
taken place the judgment-debtor’s remedy 
lies in applying under r. 90, of 0. XXI to 
have it set aside, and from the order to be 
passed by the Executing Court he will have 
a right of appeal to this Court under 
O. XLllI, r. 1 (j), C. P. C. 

It is too late to stop the sale after it has 
taken place and at the same time it would 
be premature on the part of this Court to 

(1) 79 Ind. C#B. U4: 4® M. L. J. 415; 34 M. L. T. 
U8; (1924) M. W. N 392; A. 1. K. 1924 Mad 494; 47 
M 483. 
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set aside the sale, the power to do so being 
vested in the first instance in the Executing 
Court. The appellant did not obtain an 
order from the High Court to stay the sale 
before it was concluded. We should not 
make a declaration or pronouncement 
of opinion as to the validity of a sale 
while proceedings for confirming or 
setting it aside are pending in the Court 
below, and there is no room for our inter- 
fering otherwise with the course of the 
execution petition which will be finally dis- 
posed of only when final orders are passed 
under r. 92 and when it is known to what 
extent the decree has been satisfied. The 
fact that there is no right of appeal provid- 
ed in the C. P. C. against orders under 
O. XXI, rr. 64 and 66 for sale of property 
indicates that such orders are of an inter- 
locutory nature. The appealability of an 
order for sale was raised in Namuva Bibi 
V. Roshun Meah (2) but not argued with as- 
surance vide page 486*. The learned Judges 
considered that an appeal lay under s. 47, 
C. P. C., as it was a question between the 
parties in execution. This Court has appli- 
ed s. 47 to applications to set aside a sale 
that has been illegally held, apart from 
irregularities in publishing or conducting 
it [vide Anantharama Iyer v. Vettath Kutti- 
malu Kovilamma (3), and Mathiah Chettiar 
V. Bawa Sahvb (4).j But the petition of 
November 18th, out of which this appeal 
and revision petition have arisen, was not a 
petition to set aside a sale, as no sale had 
been held when it was presented. The 
order of the Subordinate Judge dismissing 
it was passed before any sale was held and 
thus it cannot be treated as an order upon 
an application under 8.47 to set aside an 
illegal sale. The grounds upon which the 
judgment-debtor tried to stop the sale were 
that the previous execution petitions were 
dismissed and that their dismissal put an 
end to the attachment. He did not then 
raise the contention which he has raised 
here, viz., that the attachment before judg- 
ment only enures for the first execution 
application after decree. If the judgment 
debtor had put forward this objection before 
the sale took place, the decree-holder might 
have overcome the difficulty by applying for 
a fresh attachment of the lands. After the 

(2) 9 Ind. Cak 558; 38 C. 482, 15 0. W. N. 428; 13 
O.L.J.621. 

(3) 34 Ind. Cas. 829; 30 M. L. J. 611; 19 M. L. T. 
357, 3 1.. W. 504. 

(4; 26 Ind. Cas. 46; 27 M. L. J. 605; 19 L. W. 969. 

*Hg*of38 ” 
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sale had been held, it does not appear that 
he made an attempt to have the sale set 
aside^ by the Sub-Judge under s. 47 as 
illegal for want of a fresh attachment upon 
this ground, which has not been considered 
in the Judge’s order of Novembei 29th 
1924, and the present appeal cannot be 
treated as an appeal against an order which 
the Sub Judge might have made, if such a 
contention had been put forward at the pro- 
per time. For these reasons, I consider 
that the only order we can make is to dis- 
miss the appeal with costs. The revision 
petition being only an alternative remedy 
to the appeal is dismissed without costs 
Madhavan Nair, J.— This appeal 
arises from an application made by the 
appellant-judgment-debtor objecting to the 
sale of certain properties in execution of 
the decree in 0. S. No. 117 of 1918, Sub- 
Oourt, Coimbatore, on the ground that the 
properties in question had not been attach- 
ed prior to the order for sale. The decree- 
holder, the respondent before us, had ob- 
tained a decree for money against the appel- 
lant and had attached the said properties 
before judgment. After the decree he filed 
two successive applications for execution 
which were returned by the Court for mak- 
ing some corrections and for the production 
of some papers. As the directions of the 
Court were not complied with these peti- 
tions were eventually dismissed. The 
decree-holder afterwards filed B. P. No. 35 
of 1922 for the execution of his decree by 
sale of the properties and the sale was fixed 
for the 24th November 1924. When the 
appellant became aware of the said execu- 
tion petition he applied to the Sub-Court 
in E. A. No. 722 of 1921 praying "to stop 
the sale fixed for 24th November 1924 and 
to vacate the whole proceedings in R. P. R. 
No. 35 of 1924 and to dismiss the petition 
and to pass such other and further orders 
as may be just and necessary." The Sub- 
ordinate Judge held that since the two 
petitions which were dismissed for non- 
compliance with the Court’s order could 
not be considered as execution petitions in 
accordance with law, their rejection couid 
not operate to vacate the existing attach- 
ment under O. XXI, r. 57, C P. 0., and that, 
therefore, no re-attachment was necessary 
to bring'toe properties to sale. In this view 
he held that there^was no need to stop the 
sale or to dismiss the execution petition 
(B. P. R. No. 35 of 1924) and that the re- 
spondent has rightly brought the attached 
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properties to sale. The properties have 
since been sold and purchased by the decree- 
holder 

It is urged by the appellant that the 
petitions which were dismissed were execu- 
tion petitions in accordance with law, that 
since they were dismissed for the default of 
the decree-holder, the attachment of the 
properties had ceased under O. XXI, r. 57, C. 
P C , and that as no further attachment was 
made, the order of the Subordinate Judge 
to proceed with the sale of the properties 
should be set aside Besides supporting the 
order of the learned Judge on the reasons 
contained in it, the respondent in this Court 
has put forward an additional ground in 
further support of the order, namely, that 
even if the attachment has ceased under 
O. XXi, r. 57, C. P C , the failure to re- 
attach the properties prior to the sale is 
only an irregulaiity and not an illegality 
vitiating the sale, and that unless the Court 
is satisfied that the petitioner sustained 
substantial injury by reason of such irregu- 
larity the Court should not set aside the 
order. He has also argued that no appeal 
lies against the order passed by the Sub- 
ordinate Judge under s 47 of the C. P. C. 

The questions for our consideration aris- 
ing upon the above contentions of the re- 
spective parties are: (1) Are the petitions 
dismissd for default by the Subordinate 
Judge for non-compliance with his direc- 
tions execution petitions in accordance with 
law? (2) Does O. XXi, r. 57, C. P. C , apply to 
the facts of this case? (3) If questions Nos. 1 
and 2 are decided in favour of the appel- 
lant, is the sale of properties without an 
attachment void ab initio or is absence of 
attachment prior to sale only an irregular- 
ity ? (1) Does an appeal lie against the 
order? 

As regards question. No. 1, 1 have no doubt 
the opinion of the Subordinate J udge is clear- 
ly wrong. The respondent’s learned Vakil 
himself has only very faintly attempted to 
support it. I have carefully examined the 
second petition dismissed for default by the 
Subordinate Judge. lam satis.hed that it 
has complied with all the requirements 
demanded by the Code and that it is an 
application in accordance with law under 
O. XXr, r. 17, C. P. C. The paper that 
was called for but not produced for want 
of time, viz., the copy of the attachment 
list prepared by the omin, was not, as was 
seen subsequently absolutely necessary for 
proceeding with the execution eftbe decree 
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in this -case and it was found, when 
requisition for the same paper was made 
in pj. P. No. 35 of 1924 also, and on which 
sale of the properties was aftei wards ordered 
that the document called for had been 
destroyed. In fact, the order for sale of the 
properties now objected to was passed in 

B. P. No. 35 in the absence of this document. 
In these circumstances lam satisfied that 
the applications for execution were really 
in accordance with law and the Court could 
have passed orders on them to effectively 
carry out execution. 

In the view that the applications dismis- 
sed for default are applications in accordance 
with law, the next question for us to consider 
is whether O. XXI, r. 67, 0. P. C„ applies 
to the facts of this case. According to that 
rule, when any property has been attached 
in execution of a decree and the application 
filed for execution has been dismissed by 
reason of the decree-holder’s default, such 
dismissal will have the effect of vacating 
the attachment. In this case, as already 
mentioned, the properties had been attach- 
ed before judgment. Order XXXVIII, r. 11, 

C. P. C., states that when a decree is sub- 
sequently passed it shall not be necessary 
upon an application for execution of such 
decree to apply for re-attachment of pro- 
perty. It has been held in Meyyap-pa Cheitiar 
V. Chidambaram Chettiar (1) that O. XXI, r. 
57, 0. P. U., applies to cases where proiiertj' 
had been attached before judgment and 
that if an execution application filed after 
the passing of the decree has been dis- 
missed on account of the decree-holder’s 
default, then the attachment ceases. Appli- 
cations for executions in this case having 
been dismissed by reason of the decre^ 
holder’s default, it follows from the authority 
of this ruling that the attachment existing 
on the properties ceased and these, when 
ordered to be sold, were not under attach- 
ment. This conclusion renders it necessary 
to decide the third question raised by the 
parties, namely, whether the sale o± pro- 
perties in execution without an attachment 
is void ab initio. 

In Sharoda Moyee Burmonee v. Wooma 
Moyce Burmonee (6) it uas held by Jackson, 
J., that an attachment was not an essential 
preliminary in an execution sale, a he 
reason for this view is thus stated by the 
learned Judge. “ Attachment is a measure 
resorted to by the decree-holder^foralis oun 

(5) 8W.R, 9, 


protection and the protection of purchasers 
of the property to be sold, and it consists 
in the case of immoveable propei ty merely 
in a prohibition by the Court by which the 
judgment-debtor is restrained from alienat- 
ing the property previous to the sale. This, 
therefore, being meielya measure for the 
protection of the decree-holder and the pur- 
chasers of the property, the absence of it is 
not, it appears tome, an objection which 
the judgment-debtor is competent to raise.” 
In Baboo Luchmeepvt v. Baboo Lekraj Roy 
(6) the same Court held that a sale without 
attachment was irregular; but, as pointed 
out in Kishory Mohun Roy v. Mahomed 
Muja-ffar Hussain {7 ) “as that was a case 
of sale of moveable property, and the suit 
was one for damages, the Court was not 
called upon to decide whether the sale 
should be regarded as a nullity.” Though 
the decision in Sharoda Moyee Burmonee 
V. WoomaMoyee Burmonee {b) was under 
the C. P. C. of 1859 which did not contain a 
picvision corresponding to O. XXJ, r. 64, of 
the present C. P. C., jet the leasoning of the 
learned Judge has been accepted and applied 
in deciding cases both under the Act of 1882 
and under the present Code by our High 
Court. In Muniappa Naik v. Subramania 
Ayyan (8) on the ground that “the object 
of attachment is to take the property out 
of the disposition of the judgment-debtor” 
the learned Judges, Muthusami Iyer and 
Best, J J , held that the omission to attach 
under 8. 274 of Act XIV of 1882 was only 
an irregularity.. In Ramasami Naik v. 
Ramaswamy Chetti (9) it was held for the 
same reason that the sale in execution of a 
decree is not invalid although there has 
been no attachment before sale as required 
by the Code. These decisions and the deci- 
sions in Kishory Mohun Roy v. Mahomed 
Muja-ffar Hussain {Ijsnd Sheodhyanv.Bhola- 
nath (lO; were followed by Sankaran Nair and 
Badasiva Iyer, JJ., in Velayutha Muppanv. 
Subramanian Chelii (11) where they held that 
a sale of immoveable property in execution 
of a decree without the preliminary attach- 
ment is not null and void. This was a 

^6; 8 W E. 415. 

(7; 18 C. 188; 9 Ind. Dec. (n s.) 126.^ 

18 ; 18 M. 437,5 M. L. J. 60; 6 Ind. . Dec. (n. e.) 
654. 

(9) 30 M. 255 at p. 264; 2 M. L. T. 167, 17 M. L. J, 
201. 

^^^lOj 21/A.^311,(A. W. h. (1619; £4, 9 Ind. Dec. (h.a. 

(11) ISltd.iCaf. 416; i4;ki. 1 . J. 7C; 13 W. L. T. 207: 
(1913) M. W. N. ISO 
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decision under th-j new Code. The latest 
reported decision of this Court is to be 
found in Sivakolundu Pillat v Ganapathy 
Iyer (\2) where the learned Judges held 
that “attachment is only a step to be 
taken by the Executing Court in bringing 
to sale the properties of a judgment-debtor. 
If such a step is omitted the sale can be 
set aside only if it has resulted in sub- 
stantial loss” and the absence of attachment 
does not affect the j urisdiction of the Exe- 
cuting Court to sell the immoveable pro- 
perty Our High Court has thus held in 
a senes of decisions both under the old 
Code and the present one that the absence 
of attachment does not affect the jurisdic- 
tion of the Executing Oouit to sell the 
property and that the sale on that account 
is not null and void In Sheodhyan v 
Bholanath (10) the learned Judges of the 
Allahabad High Court after an elaborate 
consideration of the object of attachment 
have also arrived at the same conclusion. 

As against these decisions which, if accept- 
ed, would entail the dismissal of his appeal 
the learned Advocate-General relies upon 
a recent decision of the Calcutta High 
Court in Panchanan Das v. Kunja Behan 
(13) to the effect that a Court has no juris- 
diction to sell a property in execution which 
had not been duly attached. The learned 
Judges base their conclusion upon adecision 
in Sorabji CoQvarji V Kala Raghunath (14) 
some observalions of the Piivv Council in 
Raja Thakur Barmha v J iban Ram Mar- 
wari (15) and upon the terms of O XXI, 
r. 61, CPC It is to be noticed that the 
learned Judges do not in their judgment 
refer to the earlier decisions of their Court 
in Kishory Mohun Roy v. Mahamed Muj- 
affar Hussain (7) and Han Gharan Singh 
V. Chandra Kunwar Dey (16) which held 
that a sale is not to bs considered as a 
nullity merely by reason of the absence of 
any attachment. 

The observations of Scott, C. J , in Sorabji 
Coovarji v. Kala Raghunath (14) that “pio- 
perty can only be brought to sale after it has 
been duly attached and if the attachment 
came to an end upon the payment into 

(12) 37 Ind Caa 961, (1917) M W N 89 

(13) 42 Ind Cas 259 

(11) 12 Ind Oas 911, 38 B 156, 13 Bom. L. R 
1191 

(15) 21 Ind Cas 936, 41 C 590, 18 C W N 313, 
15 M L T 137, 12 A L J 156, 19 0 L J 161, 26 
M L .1 89, 16 Bom L R 156, (1914) M W. N 118, 
41 1 A 38 (P 0 ) 

(16) 34 0. 787, 11 0. W. N, 745. 
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Court on the 22nd of September 1909 the 
pioperty was not duly attached at the time 
of the sale in January 1910” no doubt 
support the contentions of the appellant. 
We do not find in the course of the judg- 
ment any discussion of the case-law bearing 
on the question, nor an answer to the 
reasoning on which the view of the Madras 
and the Allahabad High Courts is based, 
namely, that an attachment is a measure 
resorted to for the protection of the decree- 
holder and the purchaser against interme- 
diate alienation, and is only a step to be 
taken by the Executing Court in bringing 
to sale the properties of a judgment-debtor. 

It IS conceded m the judgment that the 
decision of the Privy Council is not exactly 
in point, but the following remarks of Lord 
Moulton are referred to as indicating the 
view of their Lordships that the property 
can only be sold when it has been duly 
attached. “Their Lordships are of opinion 
that this is a very plain case. That which is 
sold in a judicial sale of this kind can be 
nothing but the property attached, and that 
property is conclusively described in and 
by the schedule to which the attachment 
refers ” The facts of the case and their 
Lordship’s decision will clearly show that 
these observations only mean that a certi- 
ficate of sale cannot be granted in w’hich 
the property described is different from the 
property attached and specified in the pro- 
clamation of sale. In that I case the judg- 
ment debtor owned 16 annas share of a 
mahal of which 10 annas share was mort- 
gaged while the remaining 6 annas were 
free from any mortgage The proclama- 
tion of sale described the property to be 
sold as 6 annas share included in the mort- 
gage. This was the property that was 
attached and sold in auction. An applica- 
tion was made on behalf of the auction- 
purchasers to obtain a sale certificate for 
the 6-annas share purchased by them at 
the auction. In making the application 
they alleged that a mistake had been made 
in the schedule of the property to be sold 
in that the word “not” had been omitted 
from the description of the 6 annas in ques- 
tion and that the property should have 
been described as being 6 annas not mort- 
gaged They claimed that their certificate 
should be made out as being a certificate of 
the purchase by them of the 6 unencumber- 
ed annas instead of, as described in the 
schedule, “6 annas subject to the existing 
mortgage." The Subordinate Judge granted 



838 MEENAK8HI8UNDARA NACHIAE V. VBE8APPA CHBTTIAR. [92 1. 0. 1926] 


tHem a certificate in the form in which 
they desired. 'I'liis order upheld by the 
High Couit was set aside by the Privy 
Council. After the extract from the judg- 
ment already referred to, their Lordships 
state, “in the present case the property 
was 6 annas subject to an existing mort- 
gage. The effect of the certificate of sale 
granted by the order of the Subordinate 
Judge is to make the sale that of a pro- 
perty not attached, namely, the 6 unencum- 
bered annas, a property which could not 
be sold in such proceedings inasmuch as 
it was not the property attached.’’ Later 
on their Lordships say “in this case we have 
to deal with identity and not description.’’ 
Their Lordships conclude thus ; — “It was 
beyond the powers of the Court to make 
such an order inasmuch as there was no 
power to sell in these judicial proceedings 
the property thus certified to have been 
purchased.” It will thus appear that the 
extract quoted from their Lordships’ judg- 
ment in Panchonan Das v. Kunja Behari 
(13) was only meant to indicate that the 
Court has no power to include in the sale 
certificate properties not attached and sold. 
Their Lordships were not called upon to 
consider directly the question whether the 
absence of prior attachment will deprive 
a Court of its jurisdiction to sell the pro- 
perties in execution of a decree. Thus 
understood, it appears to me that the dictum 
of the Privy Council cannot be relied upon 
in support of the appellant’s arguments. 

The terms of 0. XXI, r, 64, 0. P. C., no 
doubt show that the attachment would 
ordinarily precede a sale of the properties in 
execution. But, for the reasons mentioned, 
the decisions above referred to have held 
that the absence of such attachment would 
not vitiate a sale. 

In Macnaghten v. Mahabir Pershad Singh 
(17) the question whether the notice of at- 
tachment not having been properly publish- 
ed would affect the sale or bean irregularity 
in conducting the sale, was raised before 
the Privy Council but was not gone into, 
inasmuch as that point was given up by 
the applicant at the trial before the Judge. 
In the absence of a definite pronouncement 
by their Lordships of the Privy Council 
1 am not inclined to follow the decisions 
in Pavchanan Das v. Kunja Behari (13) and 
Sorabji Coovarji v. Kala Raghunaih (14) 

(17) 9 0. 656; 11 C. L. R. 494; 10 1 A. 25; 7 Ind. 
Jiir 164; 4 Sar. P. C. J. 417; 4 Shome h, R. 265; 4 Ind. 
Pec. (N s.) 1086 (P. 0.). 


in preference to the long course of decisions 
of this Court. ITollowing these decisions 
the sale in this case can be set aside only 
if the Court is satisfied that the appellant 
has sustained substantial injury by reason 
of the irregularity complained of, namely, 
the absence of attachment. It has not been 
argued before us that he has sustained any 
such substantial injury and he has also not 
asked us to adjourn the hearing of this 
case till the disposal of the application filed 
by him in the lower Court. It, therefore, 
follows that this appeal will have to be dis- 
missed. 

As I have decided to dismiss the appeal 
on the meiits, I do not express any opinion 
as regards the “appealability” of the order 
passed by the Subordinate Judge. 

In the result, the miscellaneous appeal is 
dismissed with costs. The connected civil 
revision petition is also dismissed but 
without costs. No orders are necessary on 
the stay petition. 

V. N. V. Appeal and petition dismissed. 


MADRAS HIGH COURT. 

Second Civil, Appeal No. 179 op 1923. 

September 28, 1925. 

Present : — Mr. Justice Viswanatha Sastri. 

MEENAKSHISUNDARA NACHIAR— 
Defendant — Appellant 
versus 

Al. V. E. P. VEERAPPA CHETTIAR— 
Plaint] ff— Respondent. 

Contract Act {IX of 1872), s 70— Contribution — 
Common channel, repair of — Party benefited, liability 
of, to contribute. 

A common channel which irrigated the lands of the 
plaintiff and the defendant was repaired by the plaint- 
iff after giving notice to the defendant and the latter 
was benefited by the repairs: it was also found that 
the plaintiff did not intend to bear all the expenses of 
the repairs himself ; 

Held, that the plaintiff was, under s. 70 of the 
Conti act Act, entitled to obtain contribution from the 
defendant in respect of the cost of repairs 

Appeal against a decree of th'e Court of 
the Subordinate Judge, Ramnad at Madura, 
in A S. No. 100 of 1921 (A. S. No. 1242 of 1920 
of the District Couit, Ramnad at Madura), 
preferifd against that of (he Court of the 
Additional Distiict Munsif, Manamadura, 
in O 8. No. 355 of 1919 (0. 8, No. 321 of 
1919 fn the file of (he Ccuitof (he Principal 
District Munsif, Manamadura). 
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Messrs. B, Sitaram Row and S. R, Muthu- 
sami Iyer, for the Appellant. 

Mr. K, Bhashyam Iyengar, for the Re- 
spondents. 

JUDGMENT* — Second appeal by de- 
fendant against the decree of the Subordi- 
nate Judge, Ramnad, in A. S. No. 100 of 
1921. 

The only question which has to be con- 
sidered in this appeal is, whether the Courts 
below ware right in decreeing the plaintiff's 
claim for contribution based upon s. 70 of 
the Indian Contract Act, A common chan- 
nel irrigated the lands of the plaintiff and 
the defendant. The case of the plaint- 
iff was that he repaired this channel after 
informing the defendant, and that the de- 
fendant was hound to contribute towards 
the repairs made. Both the Courts found 
that the repairs were done, that the de- 
fendant was benefited by the lepair, and 
that the plaintiff did not intend to bear 
all the expenses himself. 

It was urged before me on the authority 
of the decision in Sundara Aiyar v Anan- 
thapadhhanaba Aiyar (1) that the plain- 
tiff could not succeed, because he was also 
benefited by the act. Observations in 
Visivanadha Vijia Kvmara Bangaroo v. R, 
G, Orr (2) were also relied upon Both the 
Courts have followed Damodara Mudahar 
V. Secretary of State for India (3) which 
was a similar case. On (he findings of the 
first Court and also on the findings of the 
lower Appellate (3oiirt, it appears tome to 
be clear that all the circumstances needed 
for the application of s 70 of the Contract 
Act have been found to exist. 

I, therefore, dismiss the second appeal 
with costs. 

V. N. V. Appeal dismissed. 


(1) 70Ind. Cas 405; (1922) M W N 608, 16 L W 
231, 31 M L. T 164, 43 M L J 271, A I R. 1923 
Mad 64 

(2) 45 Ind Cas 786 

^^(^3) 18 M 88, 4 M L J 205, 6 Ind Dec (s s) 


LAHORE HIGH COURT. 

Miscellaneous Civil Appeal No. 720 
OP 1925. 

November 26, 1925. 

Present— Mr. Justice Campbell. 
UMRAO SINGH and another— Judgment- 

Debtors — Defendants — Appbllatns 
versus 

Messrs. BENI PARSHAD-MEHR 
CHAND— Decree- HOLDERS— Plaintiffs— - 
Respondents. 

Limitation Act (IX of 1008), s .5, Sch 7, Art 106 - 
Civil procedure Code (Act V of 1008), 0 XXI, r 00— 
Execution of deci ee —Sale, application to set aside — 
Limitation, extension of 

The period pi escribed under Art 16fi of Sch. I to 
the Limitation Act for an application to set aside a 
sale held in execution of a decree cannot be enlarged 
under the provisions of s 5 of the Limitation Act 

Miscellaneous first appeal from an order 
of the Subordinate Judge, First Class, 
Lahore, dated the 22nd Januaiy 1925. 

Lala Amin Chand Mehta, for the Appel- 
lants. 

Mr. Shamair Chand and Lala Parkash 
Chand, for the Respondents. 

JUDGMENT.— This is an appeal by the 
judgment-debtor against an order disallow- 
ing his objections to the sale in execution 
of immoveable property and confirming the 
sale. 

A preliminary point is raised by the 
respondent that the objections made by 
the appellant under 0. XXI, r, 90, C. P. 
C , were not presented within time and 
therefore, there were no such objections and 
the Court was bound to confirm the sale 
under 0. XXI, r 92, C P. C. 

The period of limitation for an appli- 
cation under O XXI, r 90, is laid down in 
Art. 166, Limitation Act, and is thirty days 
from the date of sale The sale took place 
cn the 20th of December 1924 and the ob- 
jections were filed in Court on the 21st of 
January 1925, two days beyond time. It 
has been laid down frequently by this and 
other High Courts that the period prescri- 
bed under Art. 166 cannot be enlarged 
under the provisions of s. 5 of the Indian 
Limitation Act or otherwise. Presumably 
it could be enlarged under s 18 cf the 
Limitation Act, but here neither in the 
objection petition nor in the present memo- 
randum of appeal is any allegation of fraud 
made against the decree-holder or the auc- 
tion-purchaser. 

The preliminary objection must prevail 
and I accordingly dismiss the appeal with 
costs* 
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This decision will also cover Appeal 
No. 721 of 1925. 

z. K. Appeal dismtssed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 299 of 1922. 

December 3, 1925. 

Present; — Mr. Justice Walsh and 
Mr. Justice Kanhaiya Lai. 

Maulvi MUHAMMAD AFZAL— 
Plainti ff — Appbllan t 
versus 

Maulvi MUHAMMAD MAHMUD 

AND OTHERS — DEFENDANTS— RESPONDENTS. 

Muhammadan Law — “Waqf/' meaning of —Grant in 
perpetuity — "Waqf,” use of^ in deed, e^ect of — Inter- 
pretation of Muhammadan Law — Jurists, difference 
among — Rule applicable. 

Waqf in xta primitive sense means detention, but it 
implies detention of a thing in the implied ownership 
of tlie Almightj^ God in such a manner that its profits 
may revert to or be applied for the benefit of man- 
kind, and the appropriation is obligatory so that the 
thing appropriated or set apart can neithei be sold 
nor given nor inherited. The essential condition is 
that it should be a settlement in perpetuity or in 
other words, the ultimate end must be one that can- 
not fail. The object of a waqf must be charitable, or 
if the waqf is made for the support of one's descend- 
ants, it must include an ultimate dedication for 
religious, pious or charitable purposes, [p 811, col. 1 ] 

The mere use of the word ^'waqf' m an instrument 
cannot be separated from the context so as to convert 
a personal grant to a specified set of individuals into 
a public disposition. [t6id.] 

A deed of grant provided that the grantees and 
their grand-children, generation after generation, 
should for ever enjoy the property except in so far 
that they would have no power to transfer or 
hyixithecate the property or to grant leases thereof for 
a period exceeding five years . 

Held, that the deed provided for a succession of 
life-estates without any ultimate dedication either to 
the poor or to any other charitable object recognised 
by the Muhammadan Law and that, therefore, it did 
not operate to create a valid waqf [ibid.] 

When Muslim Jurists of authority express dissent- 
ing opinions upon some question, the Courts are at 
liberty to adopt that view which in their opinion is 
most in accordance with justice in the particular cir- 
cumstances of the case. [p. 811, col. 2 ] 

Firjst appeal from a decree of the Sub- 
ordinate Judge, Muzaffarnagar at Meerut, 
dated the 5th of May 1922. 

Messrs. Syed Muhammad Husain and 
M. A. Aziz, for the Appellant. 

Dr. K. N. Katju, for the Respondents. 

JUDGMENT. 

Walshf J# — This is an appeal from a 
judgment of the Subordinate Judge hold- 
ing that a certain deed, dated the ;t7Lh of 
March 1880, purporting to be a deed of waqf, 
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did not create a valid waqf. It is sufficient 
to say that this actual deed has already 
been on other occasions during the last 
seven years held to be invalid as a waqf by 
two subordinate Judges, one District Judge, 
and twice by two Judge Benches of this 
High Court, of one of which a member of 
this Bench was also a member. The last 
time it came before this Court was in 1923, 
when it was held to be a gift in favour of 
private individuals which the donor in the 
course of the document wrongly described 
as a waqfy by my Lord the present Chief 
Justice and Mr. Justice Piggott. The judg- 
ment in that case is reported as Muham- 
mad Afzal V. Muhammad Mahmood (1). 
We agree with the view there taken, and 
in substance with the view taken by the 
Subordinate Judge in this case. Although 
the deed is in favour of a family of a pious 
teacher of the Muhammadan faith and not 
of the descendants of the donor, it seems to 
us that that distinction makes no difference, 
and that the deed offends against the 
decision of the Privy Council in the case of 
Abul Fata Mahomed Ishak v. Rasamaya 
DIntr Chowhdri (2). But in any event the 
fact that this High Court has twice pro- 
nounced against it, would be sufficient to 
justify us in not differing from the view of 
the Court below. This appeal must be 
dismissed with costs including in this 
Court fees on the higher scale. 

Kanhaiya Lai, J.— I wish to add a 
few observations as to the main question 
discussed at the hearing regarding the 
construction to be placed on the disposi- 
tion made by Nawab Muhammad Mahmud 
Ali Khan of Chhatari in favour of the sons 
and daughters of his preceptor and their 
descendants on the 17th of March 1880. It 
is contended that the disposition was made 
in favour of persons who were from a reli- 
gious point of view the object of venera- 
tion, and that the object of the disposition 
could validly be regarded as a religious or 
charitable object within the meaningof the 
Muhammadan Law to render the disposition 
a valid waqf of the property comprised 
therein. One of the essential conditions 
of a valid disposition by way of wagf, how- 
ever, is that it must be made in perpetuity. 
Waqf in its primitive sense means deten- 
tion; but it implies detention of a thing in 

(1) 74 Ind Gas. 343; 21 A. L. J. 595, A. I. R 1924 
All 28 

(2) 22 C. 619; 22 L A. 7C, C Sar. P. C. J. 572, 11 Ind. 
Peo. (n 8.) 412(P. 0.), 
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the implied ownership of the Almighty God 
in such a manner that its profits may 
revert to or be applied for the benefit of 
mankind, and the appropriation is obliga- 
tory so that the thing appropriated or set 
apart can neither be sold nor given nor in- 
herited (Baillie’s Muhammadan Law, Vol 1, 
page 558). The]essential condition is that it 
should be a settlement in perpetuity or in 
other words, the ultimate end must be one 
that cannot fail (i6id pages 565 and 566). The 
object of a xvaqf must be charitable; or if 
the waqf is made for the support of one’s 
descendants, it must include an ultimate 
dedication for religious, pious or charitable 
purposes; and in that respect it differs 
from a gift to particular individuals or their 
descendants. In the case of a waqf in 
favour of descendants, if the descendants 
fail, the disposition is liable to terminate, 
and the essential condition, namely, perpe- 
tuity, also fails The instrument by which 
the disposition in this case was made pro- 
vides that the grantees and their grand- 
children, generation after generation, shall 
for ever enjoy the property without any 
limitation, except in so fai that they shall 
have no power to transfer and hypothe- 
cate the property or to grant leases thereof 
for a period exceeding five years. In other 
words it lays down that the grantees and 
their heirs shall enjoy the benefits accruing 
from the property for the support and main- 
tenance of themselves and their descend- 
ants and shall not be deprived of any part 
thereof in any way. It makes no provision 
as to what is to happen to the property if 
the descent at any time fails It provides 
in other words for a succession of life- 
estates without any ultimate dedication 
either to the poor or to any other charitable 
object recognised by the Muhammadan Law. 

The learned Counsel for the plaintiff ap- 
pellant argues that the mere use of the 
word ''waqf ' in the deed suggests perpe- 
tuity, and that the law would presume in 
such a case that if the descent fails, the 
poor shall be the ultimate object of the 
disposition. But on this point there is 
a wide difference of opinion between the 
different Jurists. Abu Hanifa and Muham- 
mad declare that the waqf must expressly 
purport to be in perpetuity, and’ that if the 
object of the waqf fails, or is such that it 
may at any time fail, the waqf must *be 
regarded as void. Abu Yusuf has however 
laid down that perpetuity will be presumed, 
if not stated, and that if the object of the 
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waqf fails, it will result in favour of the 
poor. The views of the different Jurists 
have been summed up by the author of the 
Hedaya (Hamilton’s Hedaya, Vol. II, page 
341), and though it is said, the views of 
Abu Yusuf have found favour in Balkh and 
certain other countries (Baillie’s Muham- 
madan Law, Vol I, page 567), it could be 
said that the use of the word waqf can be 
separated from the context so as to con- 
vert a personal grant to a specified set of 
individuals into a public disposition. As 
a general rule when Muslim Jurists of 
authority express dissenting opinions upon 
some question, the Islamic Courts presided 
over by the Qazi are vested with authority 
to adopt that view which in the opinion of 
the Presiding Officer is most in accordance 
with justice in the particular circumstances 
In the case of Muhammad Mumtaz Ahmad 
V. Zubaida Jan (3) that principle was 
accepted and applied, and considering 
that the disposition here in question was 
really intended to benefit certain specified 
individuals and their descendants without 
any reference to the ultimate fate of the 
property in case the descent failed it is 
reasonable to presume that it was intended 
thereby to grant successive life-estates 
rather than to create a permanent disposi- 
tion of the property in the sense contended 
for on behalf of the plaintiff It is not 
possible in these circumstances to depait 
from the view which has been taken ui 
previous cases in which this document 
came up for consideration I agree, there- 
fore, in the order proposed 

z K. Appeal dismissed, 

(.h 16 T A 205 at p 215, 11 A 160, 5 Sar P C. J 
435, 6 Ind l>?c (s s ) 721 (P C ' 


NAGPUR JUDICIAL COMMIS* 
SIGNER’S COURT^ 

Miscellaneous Civil Appeal No. 39 of 1934. 
June 22, 1925 

Present : — Mr Findlay, Officiating J. 0. 
CHIMASHANI — Plaintiff— Appellant 
versus 

VENKATRAO— Defendant— Respondent. 

Part performance i doctruie of, applicah'ility of — 
Specific performance, agreement not capable of, effect 
of 

The doctrine of part performance has no applicabil- 
ity in the case of an agreement, specific performance 
of which cannot be had under law. [p. 843, col. 1.] 
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Appeal against a'decree and judgment 
of the District Judge, Nagpur, dated the 
2nd July 1924, in Civil Appeal No. 72 of 
1924. 

FACTS.— This was a suit to recover 
possession of occupancy field No. 75, area 
1'99 acres, situated in Mouza Bahndewadi, 
Tahsil Ramtek. In 1318 Fasli the plaintifi 
leased out the village to Martand Bapuji 
Waikar for 19 years and in 1332, Martand 
Bapuji assigned his lease-hold rights for 
the unexpired term in favour of the defend- 
ant. Plaintiff alleged that she was the 
keep of Balkrishna Raghav and that the 
latter had given her the field in dispute 
along with certain other fields in tenancy; 
that in 1331, she had leased out the field 
in suit to one Pandu Gone for one year; 
that when on the expiry of Pandu’s term 
of lease, she went to take possession of 
the field in dispute, defendant obstruct- 
ed her and did not allow her to take pos- 
session of the said field. 

Defendant admitted that plaintiff was 
the tenant of the field in suit prior to 1916, 
but he pleaded that in 1916 in satisfaction 
of the debt of Rs. 300 which she owed to 
Martand Bapuji Waikar, the then thekedar 
of the village, she surrendered the said 
field along with other fields to Martand 
Bapuji and delivered possession of the same 
to him; that when Martand Bapuji assigned 
his lease-hold rights to the defendant, he 
transferred possession of the field in suit 
along with other fields which he acquired 
by surrender from the plaintiff to the de- 
fendant and that the defendant was in pos- 
session of all those fields including the 
field in suit by virtue of the said transfer; 
that plaintiff had ceased to be a tenant of 
the field in suit ; that her right to recover 
the same was barred by limitation and 
that her suit was liable to be dismissed. 

Plaintiff, in reply, admitted execution 
of the deed of surrender in favour of Mar- 
tand Bapuji, but pleaded that it was no- 
minal and never acted upon. She denied 
having given possession of the fields cover- 
ed hy the deed of surrender to Martand 
Bapuji and alleged that she was all along 
in possession of the said fields. She plead- 
ed that she had been dispossessed by the 
defendant within two years prior to the 
date of suit and that her claim was conse- 
quently within time. 

The Court below without going into 
the question as to whether the surrender 
in question was nominal or ‘genuine and 
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whether in pursuance of this surrender 
possession of the fields covered by it was 
transferred to Martand Bapuji held that 
the deed of surrender was inadmissible for 
want of registration and that consequently 
the alleged surrender could not be proved. 
It further held that plaintiff had been dis- 
possessed within two years prior to suit and 
that consequently her claim was within 
time. On the strength of these findings, it 
decreed the claim of the plaintiff against 
the defendant who has now preferred this 
appeal. 

Mr. M. R. Bobde, for the Appellant. 

Mr. W. H. Dhabe, for the Respondent. 

JUDGMSNT. — The facts of this case 
are sufficiently clear from the judgments 
of the two lower Courts. The plaintiff- 
appellant has come up on appeal to this 
Court against the judgment of the lower 
Appellate Court, dated the 2nd of July 
1924, remanding the case for a fresh trial 
to the first Court, This remand was 
largely made on the strength of the deci- 
sion of their Lordships of the Privy Council 
in Mahomed Musa v. Aghore Kumar (1) 
and it is urged on behalf of the appellant 
that the learned District Judge failed to 
appreciate the restrictions which existed 
on the rule of “ part performance ” of a 
contract. It has, in the first place, been 
advanced on behalf of the appellant that 
here we are concerned with occupancy land 
which is only transferable under exceptional 
conditions and that the doctrine of “ part 
performance ’’ is, therefore, not applicable. 

1 know of no authority for this proposi- 
tion as it stands. I have, however, been 
referred to the decisions in Jogendra 
Krishna Roy v. Kurpal Harshi d Co. (2) and 
in San jib Chandra Sanyal v. Santosh Kumar 
Lahiri (3). It is suggested that the lower 
Appellate Court has overlooked the circum- 
stance that in the former quoted case 
Mookerjee, J., remarked as follows in this 
connection : — 

“ It is now well-established by a long 
series of decisions in this Court from Bihi 
Jawahir Kumari v. Chatterput Singh (4) 
Syam Kishore Deo v. Umesh Chandra Bhaia- 


fSInd. Oas 930; 42 0, 801; 17 Bom. L. R. 420; 
?• O' N- 230; 13 A 

R Wcaf 'e?®' ^ 

(*) 2 0. L. J. H9. ' 
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charjee (5) and Haripada Ghost v. Nirod 
Krishna Ghost (6) that when in purauaace 
of an agreement to transfer property, the 
intended transferee has taken possession, 
though the requisite legal documents have 
not been executed and registered, the posi- 
tion is the same as if the documents had 
been executed, provided that specific per- 
formance can be obtained between the 
parties to the agreement in the same Court 
and at the same time as the subsequent 
legal question falls to be determined. We, 
must then take it there was in law as in 
fact a tenancy for a term of three years 
and that the defendant Company were not 
entitled to terminate it by the notice of 
surrender dated the 27th February 1918 ’’ 

Here, however, the position is somewhat 
different. The agreement in question was 
admittedly executed but, not having been 
registered, was inadmissible in evidence as 
such. The latter case quoted is of less help, 
for therein the plaintiff was suing for spe- 
cific performance and that suit had neces- 
sarily to be dismissed. The principle laid 
down in Jogendra Krishna Roy v.Kurpal 
Harshi & Co (2) however, seems to be un- 
doubtedly applicable to the present case 
and, in the peculiar circumstances thereof, 

I am of opinion that the doctrine of “part 
performance ’’ cannot apply and there could 
obviously have been no question of any 
possibility of a decree for specific perform- 
ance being passed in the circumstances of 
the present case, and this being so the well- 
known restriction on the rule of “ part per- 
formance " would appear to apply here. 
This being so, the remand of the case was, 
in my opinion, improper 

I may further roint out that in paras. 
12—14 of the first Court’s judgment theie 
were also definite findings as to the plaint- 
iff’s possession after the surrender and as 
to the defendant only having disposfessed 
her in March 1922, which do not seem to 
have been specifically considered by tl o 
lea ned District Judge and which, so far 
as this suit was concerned, made the appli- 
cation of the doctrine of “part performance’’ 
quite impossible. 

The judgment and decree of the lower 
Appellate Court are, therefore, reversed 
and those of the first Court are restored. 
The rtspondent- defendant will bear the 

(S'! 55 Ind. Ca$ 154; 31 0. L. J. 75; 24 C. W. N. 
403 

(6) 61 Ind. Oas. 687; 33 0. L. J. 437. 
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plaintiff-appellant’s costs in all three Courts 
in addition to his own. 

G. R. D. Decree reversed 

z. K. 


CALCUTTA HIGH COURT. 

Letters Patent Appeal No, 18 of 1924. 
July 21,1925 

Present : — Justice Sir Ewart Greaves, Kt , 
and Mr. Justice Cuming. 

ASWAP ALL BE PARI— Plaintiff- 
Appellant 
versus 

DULA MIA — Defendant — Respondent. 

Btnqal Tenancy Act {V 111 of s 182 — Eject- 

ment- -Culiurahle lands forming pait of homestead of 
raiyat— Liability to ejectment 
Where culturable lands form pait of and are ap- 
purtenant to the homestead lands of a raiyat he is 
protected, from eviction therefrom under the provi- 
sions of s 1S2 of the Bengal 1 enancy Act [p 844, cols 
1 & 2 ] 

Letters Patent Appeal against the judg- 
ment of Mr Justice Mukerji, dated the 21th 
of March 19i4, in Appeal from Appellate 
Decree No 105 of 1922. 

Babu J itendra Kvmar Sen Gupta, for the 
Appellant. 

Babu D. L, Kastgir, for the Respondent. 

JUDGMENT. 

Greaves, J. — When this appeal was 
before us previously we sent back the matter 
to the lower Appellate Court for certain 
findings to be recorded. 

Firstly, whether the defendant was or 
was not a permanent raiyat with rights of 
transfer in the land. Secondly, whether the 
defendant was or was not a settled raiyat 
of the village in respect of other lands and 
whether in addition to the homestead there 
was any other land other than a strip of 
garden land. Thirdly, as to whether or not 
any improvements had been effected by the 
defendant on the land and whether such 
improvements had been effected with the 
landlord’s assent and the value thereof. 

The learned Munsif to whom the case was 
remitted has now returned it with the fol- 
lowing findings, lie holds that the plaint- 
iff is an occupancy- raiyat without the 
right of transfer and permanency in his 
holding. Secondly, that the defendant is a 
settled raiyat of the village in respect of 
lands other than the land in question and 
that he had acquired rights of occupancy 
therein. He further finds that the defend- 
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ant's tenancy which is in dispute includes 
other culturable (nal) lands besides the 
homestead and a strip of garden. He finds 
that the area of the culturable land is not 
less than 2 kanis and that the whole of the 
land of the defendant's tenancy lies about 
his homestead and is appurtenant thereto. 
He also finds that no improvements have 
been effected by the defendant with the as- 
sent of the landlord, express or implied, and 
he assessed the value of the improvements 
carried out by the defendant at Rs. 300. 

Now, both sides have argued before us 
that they are entitled to succeed on the 
findings of the Munsil The real point 
which arises on these findings is whether or 
not the defendant is protected by the 
provisions of s. 182 of the Bengal 
Tenancy Act which provides that “when 
a raiyat holds his homestead otherwise 
than as part of his holding as a raiyat, 
the incidents of his tenancy of the home- 
stead shall be regulated by local customer 
usage, and, subject to local custom or usage, 
by the provisions of this Act applicable to 
land held by a raiyat.'' The plaintiff contends 
that the defendant is not protected by the 
provisions of s. 182 and that he is an under- 
raxyat and that as proper notice has been 
given under the provisions of s. 49 of the 
Bengal Tenancy Act the defendant is liable 
to be ejected from his homestead and so 
far as the findings are concerned, the plaint- 
iff contends that the finding being that there 
are in addition to the actual homestead cul- 
turable lands section 182 has no application 
and affords no protection to the defendant. 
The defendant, on the other hand, contends 
that on the finding of the Munsif the lands 
must be taken really to form part of his 
homestead and to be appurtenant thereto 
and, consequently, he contends that he is not 
liable to be evicted by the notice which the 
plaintff has given him 

I think that the contention of the de- 
fendant is correct and that he is not liable 
to be evicted from the land. It seems to 
me that ov, the findings of the learned 
Munsif the lands extending 2 kanis which 
he describes ai culturable lands are really 
part of the homestead itself. As I have 
already stated, the Munsif says that these 
lands lie about the homestead and are 
appurtenant thereto and I think, therefore, 
that on this finding we should hold that 
these lands are included in the homestead 
and are part thereof and that, consequently 
the defendant is protected from eviction by 


the provisions of s. 182 of the Bengal Ten- 
ancy Act. 

In the result, the appeal fails and we 
have arrived at the same conclusion as ■ the 
learned Judge who tried the case arrived 
but upon different grounds. 

In the result, the appeal is dismissed 
and the defendant will be entitled to his 
costs in all Courts including the costs of 
the remand to the Munsif. 

Cuming:, J.— I agree. 

M. n. Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Appeal No. 349 of 1922. 

August 27, 1925. 

Present 8ir Victor Murray Coutts- 
Tortter, Kt , Chief Justice, and 
Mr. Justice Viswanatha Sastri. 

KOMMINENI APPALASWAMY and 
anothbr-~Plaintiffs — Appellants 
versus 

KOMMINENI SIMHADRI APPADU 

AND OTHERS — DEPENDANTS NoS. 1 TO 8— 

Respondents. 

Practice — Evidence -'One party calling opposite party 
as witness --Procedure, whether regular 

It is an objectionablp practice for one party to call 
the opposite party as his own witness There is no 
objection whatever to an Advocate seeking to prove 
his case out of the mouth of the opposite party, but 
if he puts the opposite party into the witness-box, he 
takes the risk of making statements made by that 
witness part of his own evidence [p 845, col 1 j 

Although in a proper case the Court may be satisfi- 
ed from the witness’s demeanour that he is hostile 
and may in such circumstances even allow the Ad 
vocate to cross-examine, it is irregular for a Court 
to allow one party to call the other as his witness on 
the ground that it is desirable to elicit some facts 
from the said witness before the Oourt hears any other 
evidence in the suit [ibid.] 

Appeal against a decree of the Oourt of 
the Subordinate Judge, Vizagapatam, in 
O. S. No. 46 of 1918. 

Mr. P. Somasundaram, for the Appellants. 

Mr. V, Gooindarajachari, tor the Respond- 
ents. 

JUDGMENT. 

Coutts Trotter, C. J.— This is a 
hopeless appeal and I do not desire to waste 
my words on it except on one matter. The 
onus was rightly found by the learned Sub- 
ordinate Judge to be on the defendants. 
Accordingly they opened the proceedings 
and called evidence first. The defendants 
adopted the' Objectionable practice of call- 
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ing the first plaintiff as their witness, ob- 
jectionable for this reason, that they were 
obviously bound to follow it up, and it 
appears clearly from the judgment that 
they did follow it up, by a 4ing the Judge 
to disbelieve and set aside .1 the evidence 
given by the first plaintiff. This practice 
has frequently been unfavourably com- 
mented upon by this Court and indeed also 
by the Privy Council There is no objection 
whatever to an Advocate seeking to prove 
his case out of the mouth of the opposite 
party ; but if he puts the opposite party 
into the box, he takes the risk of making 
statements made by that witness part of 
his own evidence. It is possible that in a 
proper case the Court would be satisfied 
froni the witness’s demeanour that he was 
hostile and might in such circumstances 
even allow the Advocate to cross-examine 
him ; but that very rarely happens. This 
course was adopted in this case, apparently 
because the Vakil said that he wanted to 
elicit so&ie facts from this witness before 
he heard any other evidence ii the suit. 
He was evidently suspicious that the wit- 
ness might improve upon facts in the 
light of any other evidence that might be 
adduced if he was not examined first. 
There is no warrant for any such procedure 
whatever and 1 regret that the Subordinate 
Judge permitted it to be done. But, in my 
opinion, in this particular case it cannot be 
allowed to affect the result, because the 
answers the witness did give weie suffi- 
cient in the opinion of the learned Judge 
and sufficient in my opinion to show that 
the whole of this story about an undivided 
family property is a concoction from start 
to finish. That is all I desire to say about 
this appeal which will be dismissed with 
costs. 

Vlswanatha Sastri, J,— I agree. 

V. N. V. Appeal dismissed. 


CALCUTTA HIGH COURT* 

Appeal from Appellate Decree No. 121 
OF 1923. 

July 22, 1925. 

Present:'— Mr, Justice Cuming and 
Mr. Justice Ohakravarti. 

8ASI BHUSAN MALLlCK and others— 
Plaintiffs— Appellants 
versus 

SADANANDA MALLlCK and another 
— Defendants— Respondents. 

Res judicata— Ex parte order without junadictioiu 


Any ex parte order in a proceeding between tlie 
pai ties made without jurisdiction does not opeiate as 
rc'i judicata in a subsequent suit between the parties 
[p 846, col 2 ] 

Appeal against a decree of the Subordi- 
nate Judge, Burdw'an, dated the 9th of Sep- 
tember 1922, leveising that of the Munsif, 
Second Couit at Katw^a, dated the 2l8t of 
February 1922. 

Hir Provas Chandra Mitra, Kt , Mr. Hemen- 
dra Nath Sen, Babus Gopendra Nath Das 
and Kali Ktnkar Chakravarti, for the Ap- 
pellants. 

Dr. Sarat Chandra Basack, Mr. Amarend- 
ra Nath Bose, Babu Pramatha Nath Ban- 
dhopadya, for the Respondents. 

JUDGMENT. 

Cuming:, J.— In the suit out of which 
this appeal has arisen the plaintiffs sued 
for recovery of possession of on declaration 
of their title to certain hastu land. Their 
allegation was that the disputed homestead 
belonged to one Mati Lai Mallick who died 
some years ago leaving Monmohini as his 
widow and heir. Monmohini died in 1912, 
and then, according to the plaintiffs, the 
plaintiffs’ father Muchiram w^ho was the 
nearest reversionary heir of Motilal suc- 
ceeded to the property in suit. The de- 
fendants, however, kept the plaintiffs out 
of possession and hence the suit. 

The defence w^as that the disputed home- 
stead did not belong to Mati Lai and 
secondly that Muchiram was not the nearest 
reversionary heir of Matilal, because Jadab 
Charan, the ancestor of Muchiram, having 
been adopted by one Baisnab Charan, the 
plaintiffs’ father Muchiram was not the 
neaiest reversioner but the defendants’ 
father was. 

The suit was tried in both the Courts on 
the issue whether Jadab Charan w^as or 
was not adopted by Baisnab Charan, ap- 
parently both the parties agreeing that if 
Jadab Charan had been adopted by Baisnab 
Charan then the plaintiffs’ father was not 
the nearest leversioner. 

The first Court.decreed the plaintiffs’ suit 
with costs On appeal the learned Subor- 
dinate Judge held that Jadab had been 
adopted by Baisnab Charan and for that 
reason Muchiram was not the nearest rever- 
sioner. 

The plaintiffs had contended that the 
question as to whether Baisnab Charan had 
or had not adopted Jadab Charan was 
barred by the principle or res judicata. 
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This point the learned Subordinate Judge 
held against the plaintiffs. He found that 
Baisnab Charan had adopted Jadab and he 
dismissed the plaintiffs’ suit. 

The plaintiffs have appealed to this Court 
and they contend that the question whe- 
ther Jadab was tor was not adopted by 
Baisnab Charan is barred by the principle 
of res judic-ata. To establish their case of 
res judicata they rely on the following facts: 
Monmohini brought a suit on a mortgage 
and obtained a decree and in execution of 
this mortgage decree she purchased some 
of the lands covered by the mortgage and 
applied for possession. Pending the de- 
livery of possession she died and the present 
plaintiffs then applied to the Court of the 
Munsif for possession on the ground that 
they were the nearest reversioners. Against 
this application the present defendants, Pro- 
matha Nath Mullick, Sadananda Mullick 
and Mahananda Mullick preferred objection 
on the ground that they were the nearest 
reversioners as Jadab had been adopted 
by Baisnab. Pending the hearing of this 
objection the Court apparently put the 
plaintiffs in possession. The Court then 
proceeded to hear the objection and after 
hearing the evidence allowed the objection 
and set aside the order giving possession to 
the plaintiffs and directed the objectors to 
be put in possession, under what provisions 
of the Cfode the learned Munsif proceeded it 
is perhaps difficult to see. He was cer- 
tainly not proceeding under the provisions 
of 8. 47, C. P. C., because this was not a 
matter relating to the execution, discharge 
or satisfaction of the decree and the learn- 
ed Advocate has not been able to point out 
to US any other section of the Code under 
which the learned Munsif was acting. On 
the face of it the learned Munsif’s proceed- 
ing would seem to be entirely without 
jurisdiction. Be that as it may the Munsif 
after hearing the parties revised his own 
order and determined that the objectors 
had the better title and ordered them to be 
put in possession. Against this order the 
plaintiffs preferred an appeal to the District 
Judge who held that the Munsif was wrong 
in his order as he had nO power to revise 
his own order in the circumstances and 
then holding on the facts that the plaintiffs 
had better title he set aside the order of 
the Munsif revising his own order. The 
learned District Judge’s order was affirmed 
on appeal by this High Court. Now it is quite 
clear that this order of the Munsif cannot 


operate as res judicata. In the first place 
the learned Munsif had no jurisdiction 
whatever to pass any order in the matter at 
all. It was not a matter coming under 
8. 47 as I have pointed out. Neither did it 
come under any other section of the Code. 
Secondly the learned District Judge held 
that the learned Munsif had no power to 
revise his own order and, therefore, the 
order that he passed revising his own order 
in which he dealt u'ith the title of the two 
parties was ultra vires. What, therefore, 
was restored was the original order of the 
Munsif putting the plaintiffs into posses- 
sion. But this order was apparently passed 
ex parte without hearing the opposite 
party. It cannot, therefore, be said that 
the question as to whether Jadab was or 
was not adopted by Baisnab Charan wm 
decided in the proceedings of the Munsif 
putting the plaintiffs into possession. The 
learned Judge, therefore, is quite right in 
holding that this order of the Munsif did 
not operate as res judicata between the 
parties with respect to the question whether 
Jadab Charan had or had not been adopted 
by Baisnab Charan. 

The result is that the appeal fails and is 
dismissed with costs. 

Chakpavapti, J.— I agree. I wish 
only to add that the finding now relied 
upon by Sir Pravas Chandra Mitter as res 
judicata between the parties was made by 
the District Judge in a proceeding which 
he himself held to be without jurisdiction. 
If that is so any order in a proceeding 
which was without jurisdiction would be of 
no effect. 

M. B. Appeal dismissed. 


MADRAS HIGH COURT. 

Lbttbrs Patent Appeal No. 114 of 1924. 

October 6, 1925. 

Present: — Mr. Justice Devadoss and 
Mr. Justice Waller. 

8WAMINATHA ODAYAR-Petitionbb 
2Nn Assignee— DecbbE'Holdek— 
Appellant 
vcvstis 

THIAGARAJASWAMI ODAYAR 
—Defendant No. 1— Respondent. 

Civil Procedure Code (Act V of 1908), a. 0, JX, 
r. 13 — Mortgage^decree both against person and pr<h 
perty of mortgagor^Execution of decree against 
person-^Limitation^Execution of decree— Bx part9 
order — Application to set aside order^Limitation, 
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A Court is not justified in setting aside an ex paite 
order passed in an execution proceeding on an appli- 
cation made more than 30 days after the judgment- 
debtor became aware of such order against him 
Wheie a combined mortgage-decree gives relief 
against the property as well as the person of the 
mortgagor, the time for execution against the person 
should be calculated from the date of the decree and 
not from the date of the mortgagee failing to get relief 
by sale of the property 

Khulna Loan Co , Ltd v. Jnantndra Nath Bose^ 45 
Ind. Cas 436, 22 C W. N. 145 (i>, 0 ), followed 

Letters Patent Appeal against the order 
of Mr, Justice Odgers, in A. A. A, O. No. 103 
of lS)22, d^ted the ist April 1921, and print- 
ed as 82 Ind. Cas. 827, against a decree of 
the Court of the Subordinate Judge, 
Kumbakonam, in A. S. No. 25 of 1922, 
preferred against that of the Court of 
the District Munsif, Valangiman, in E. P. 
No 516 of 1921, in 0. S. No. 7 of 1903. 

Mr. li. Kuppusami Iyer, for the Appel- 
lant. 

JUDGMENT. — This is an appeal from 
the order of our learned brother, Odgers, J. 
The first point urged for the appellant is 
that the order on execution application 
No. 386 of 1918 operated as res judicata in 
favour of the appellant and that the District 
Munsif was wrong in dismissing the exe- 
cution application which was filed on the 
6th August 1921. The District Munsif 
decided in E. P. No. 386 of 1918 that the 
appliction of the appellant was not barred 
by limitation. The District Munsif who 
dealt with the present application set aside 
the ex parte order on No. 386 of 1918 on the 
ground that the District Munsif who first 
disposed of the petition had not before him 
the decision of the Privy Council in Khulna 
Loan Co., Ltd. v, Jnanendra Nath Bose (1). 
It is pointed out by Mr. Kuppusami Iyer, 
and very rightly too, that the District 
Munsif was not justified in setting aside the 
ex parte order on E. A. No 386 of 1918 as the 
application to set aside the ex parte order was 
made more than3U oays after the judgment- 
debtor became aware of the ex parte order 
against him. Against this order a revision 
petition was filed by the appellant and 
Odgers, J., has dismissed the revision peti- 
tion. The order on E. P. No. 386 of 1918 
passed by the former District Munsif has 
ceased to be in force. Therefore, there is 
no order now upon which the appellant 
can rely lor his contention that the plea of 
limitation is barred by reason of the order 
on No. 386 of 1918. Therefore, we disallow 
this contention. 


The next contention of Mr. Kuppuswami 
Iyer is that the application is not barred 
by reason of s 48 of the C P. C The 
decree in this case is a combined decree 
both against the property and person of the 
mortgagor under the old Code and it has 
been distinctly held by the Privy Council 
in Khulna Loan Co , Ltd v. Jnanendra 
Nath Bose (1) that a decree against the 
person becomes unexecutable after the 
lapse of 12 years from the date of the 
decree, iu other words, where a combined 
decree gives relief against the property 
as well as the person of the mortgagor, 
the time for execution against the person 
should be calculated from the date of the 
decree and not from the date of the 
mortgagee failing to get relief by sale of 
the properties. In this case, the properties 
were sold on the 26th July 19ll and the 
mortgagee obtained only part satisfaction 
of the decree. But in view of the decision 
of their Lordships of the Privy Council in 
Khulna Loan Co , Ltd v Jnanendra Nath 
Bo.se (1) we are unable to accept the conten- 
tion of Mr. Kuppuawami Iyer that the ap 
plication for the execution of the decree 
against the person of the mortgagor should 
be considered to be in time, for the reason 
that he could not have executed the decree 
before the sale of the pioperty was found 
insufficient to satisfy his decree. If an 
order was passed after the property had 
been sold, that for the balance, other pro- 
perties of the mortgagor’s should be pro- 
ceeded against, the present application 
would be in time, but no such order was 
passed and, theiefore, the application i.s 
barred by s. 48 of the C. P. 0. 

The appeal fails and is dissmissed. We 
make no order as to costs, as the respond- 
ent did not appear. 

v. N. V. Appeal dismissed. 

0) 45 Ind Cas. 436, 22 C W. N. 145 (P C ). 


MADRAS HIGH COURT. 

Second Civit. Appeal No. 1831 op 1922. 
Octobec 27, 1925. 

Present: — Mr. Justice Spencer. 

K NARAYANASWAMI IYENGAR and 
OTHERS— Dependants and anotheb— 
Appellants 
versus 

A. THIPPAYYA-Plaintifp No. 2— 
Respondent. 

Civil Procedure Code (Act V of 1908), Sch. Jl 
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para ] — Arbitration through Court — Arbitrator re- 
quested to decide extraneous matter — Award, whether 
ran he enforced 

Where a matter in dispute in a suit is referred to 
arbitration through the Court and the parties private- 
ly request the arbitrator to decide a matter which is 
extraneous to the suit, his decision on the latter 
cannot be embodied m the decree to be passed in 
the suit, but there is nothing to prevent the parties 
from enforcing the award relating to the extraneous 
matter in a separate suit 

Second appeal against a decree of the 
Court of the Subordinate Judg^, Bellary, 
in A. S.No. 18 of 1922, (A. S. No. 25 of 1922), 
on the file of the District Court, Bellary, 
prefeiTed against a decree of the Court of 
the District Munsif, Bellary, in O. S. 
No. 234 of 1920. 

Mr. C. V. Ananta Krishna Iyer, for the 
Appellant. 

Mr. B. Somayya, for the Respondents. 

JUDGMENT.— In O. 8. No. 208 of 1916 
in the District Munsif’s Court, Bellary, the 
plaintiff sued for a declaration that the 
mortgage bj a widow named Subbalak- 
shmiamma and a sale of a house were 
invalid beyond her life time, he being 
the reversioner to the estate. The 
mortgagee purchaser and the decree- 
holder in a money suit filed against 
the widow were made parties. The 
matter was referred to arbitration by order 
of Court on the consent of the parties. 
The arbitrators went beyond the scope of 
the reference and declared the plaintiff to 
be entitled to obtain immediate possession 
of the house during the widow’s lifetime on 
payment of Rs. 90u which was not a matter 
referred to their decision through Court. 
The Court that tried the suit, therefore, 
rightly refused to embody that part of the 
award in its decree. In the present suit 
the same plaintiff has sued for possession 
of the house alleging that he has tendered 
Rs. 900 within the period provided in the 
award which was one year from the date 
of the award. The suit was dismissed with 
costs, the District Munsif holding that there 
was no consent on the part of the defend- 
ant that the arbitrators should settle the 
question of immediate delivery of the house. 
Upon appeal the learned Subordinate Judge 
held that although the question of im- 
mediate possession was not a matter re- 
ferred to the arbitrators through Court yet 
the allegation in the plaint that the arbitra- 
tors were privately asked to decide this 
question and that the parties agreed to abide 
by their decision was true. He disagreed 


with the finding of the District Munsif who 
believed the evidence given by the defend- 
ant and he found as a fact that the defend- 
ant accepted the terms of the entire award 
not only in respect of the matters referred 
through Court but also in respect of , the 
matters which the parties themselves invit- 
ed the arbitrators to decide. This is a find- 
ing of fact by the Appellate Court which 
had jurisdiction to decide it and I must 
accept the finding. 

The learned Subordinate Judge on the 
question of law held that this part of the 
award could be enforced as an agreement 
between the parties. I think he was right. 
The decision in Muhammad Mumtaz Ali 
Khanv. Farhat Ali Khan (1) dealt only 
with an ultra vires award upon a matter 
which was not referred to arbitration either 
through Court or otherwise and Ram,pratap 
Chamria v Durgaprasad Chamria (2) may 
be distinguished on the same ground. These 
cases do not decide that if there is a private 
agreement to refer to arbitration and the 
arbitrators pronounce an award that award 
cannot be enforced in a subsequent suit. 

The only other point is whether the plaint- 
iff made a tender of Rs. 900 within one 
year of the date fixed in the award. It was 
found that he gave a notice through his 
Vakil offering the money unconditionally 
before the due date and he applied for a 
challanior remitting Rs. 900 to the treasury 
on the 10th April 1918 which was the last 
day for the tender. The Subordinate Judge 
was, therefore, right in holding that the 
plaintiff had complied with the condition 
under which it was agreed in adjustment of 
the parties’ disputes that the plaintiff should 
pay Rs. 900 and get possession of the proper- 
ty. The second appeal fails and is dismiss- 
ed with costs. The amount deposited in 
Court may be paid to the respondent’s 
Vakil in adjustment of the respondent’s 
costs. 

V. N. V. 

z. K. Appeal dismissed. 

(1) 23 A. 384, 28 1. A. 190; 8 Sar. P. C. J. 85 
(P. 0). 

(2) 83 Ind. Cas. 300, 28 0. W. N. 424; A. 1. R, 1924 
Cal. 5G7. 
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RANGOON HIGH COURT. 

Criminal Appeal No. 332 of 1925. 

May 18, 1925. 

Present : — Mr Justice Brown. 

E MPE ROR — Appellant 
versus 

NGATUN MAUNG-RespoNDENr. 

Penal Code {Act XLV of 1860), ss, Ul, 11^3— Un- 
lawful assembly, what is — Commoii object — Meeting for 
deliberation 

An assembly cannot be an unlawful assembly within 
the meaning of s 141 of the Penal Code unless the 
common object of the persons composing the assembly 
falls within one of the live classes described in that 
section [p 849, col 2 ] 

For the purposes of s 141 of the Penal Code the 
“common object” must denote a common object then 
and there as an assembly to take action, and it cannot 
be held that there was such a common object because 
the members of the assembly agreed at some uncertain 
futme date to take individual action [ibid ] 

Wheie the memliers of an assembly merely agiee 
as to what they should individually do, when, in the 
case of each person sepaiately, a demand is made for 
the payment of a certain tax, the assembly does not 
come wuthin the definition of an unlawful assembly 
as laid down in s 141 of the Penal Code [p 8o0, col 1 J 

Criminal appeal from an order of the 
Sub-Divisional Magistrate, Thayetm>o, in 
Cr. Reg No 131 of 1924, 

The Assistant Government Advocate, for 
the Crown. 

Mr. Maung Ni, for the Respondent. 

JUDGMENT. — The respondent, Nga 
Tun Maung, was convicted by the Sub- 
Divisional Magistrate, Thayetmyo, under 
the provisions of s. 143 of the Indian Penal 
Code and sentenced to suffer six months’ 
rigorous imprisonment. On appeal, this 
conviction was set aside by the Sessions 
Judge and the respondent was acquitted. 
The Local Government has now preferred 
an appeal against this order of acquittal. 

The facts as found by the learned Sessions 
Judge areas follows. — 

The respondent is or was the president of 
a national association in Thayetmyo. On 
the 29th of September a largely attended 
meeting was held at Bangon in one of the 
Pongyi-Kyaungs. At that time there was a 
wide-spread feeling throughout the country 
against the payment of capitation tax. The 
accused made a speech at the meeting in 
which he suggested that the imposition of 
capitation tax was peculiar to Burma and 
illegal. He advised the people to plead 
poverty and thus evade payment of the tax 
when demand is made. The proposals were 
put to the meeting and were accepted 


tbN MAtWo. 849 

by all those present. These facts are not 
admitted by the respondent who gives 
quite a different version of what took place 
at the meeting It is not, however, neces- 
sary for me to go into the facts of this case 
It IS not alleged on behalf of the Crown 
that the facts can be put more strongly in 
favour of the prosecution than found by* the 
Sessions Judge, and, in my opinion, the 
Sessions Judge w’as peifectly right in hold- 
ing that on those facts the offence of 
which the respondent was convicted by 
the Magistrate had not been established. 

Section 143 provides punishment for any 
person who is a member of an unlawful 
assembly. An unlawful assembly is defined 
in s 141 of the Code An assembly cannot 
be an unlawful assembly unless the common 
object of the persons composing the assemb- 
ly falls within one of the five classes de- 
scribed in that section The contention in 
the present case is that the case falls 
within the second class and that the 
common object of the persons composing 
the assembly wms to resist the execution 
of any law or of any legal process Section 
141 IS the first section in Ch. VIII which is 
headed “Offence against the Public Tran- 
quillity “ It appears to have been founded 
on the general principles of the English 
Common Law to protect the public peace 
from dangers to it caused by the combina- 
tion of the forces of a number of persons. 
In the present case there was no suggestion 
whatever that the assembly should make use 
of its members and jointly resist any law 
or legal process The members of the as- 
sembly merely agreed as to what they 
should individually do, when, in the case 
of each person, separately, a demand was 
made for the payment of capitation tax. 
Even assuming that mere refusal to pay a 
tax would amount to resistance of the exe- 
cution of a law I find myself unable to 
hold that the mere agreement entered into 
as to what they should individually do on 
a subsequent occasion amounts to their hav- 
ing a common object to resist There was 
never any intention of resisting as a body 
either then or at any future time. If s. 141 
be read as a whole and with due regard to 
the position it occupies in the Code it seems 
to me that ‘'common object” must denote a 
common object then and there as an assemb- 
ly to take action, and that it cannot be held 
that there was such a compion object 
because the members of the assembly agreed 
at some uncertain future date to take 
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dividual action. It would be an undue 
exleneion of the meaning of the word 
“object” to Bay that the object of meeting 
or of any of the pereona. composing the 
meeting was to resiat the law. The object 
of the meeting was to discuss and agree as 
to what the members of the meeting should 
do individually on subsequent occasions. 

The learned Assistant Government Ad- 
vocate admits that he is unable to cite any 
case in which an assembly has been held 
to be an unlawful assembly where there 
has been no intention there and then as an 
assembly to carry out the unlawful object. 
I have been unable to find any direct 
judicial authority on the point. In Gour’s 
Commentary on the Indian Penal Code 
(page 666) the following passage occurs; 
“But it must be a part of the plan of the 
meeting: that the common object should be 
forthwith carried into effect, for, if men 
meet only to arrange plans for future action 
it cannot be said that there was any fear of 
the breach of the peace without which there 
can be no unlawful assembly." This passage 
appears to be founded on some English 
authority which 1 have been unable to 
procure. But it appears to me to be in 
accordance with the natural meaning of 
s. 141 of the Indian Penal Code. 

In Katanlal’s Law of Crimes the learned 
commentators appear to be of the same 
opinion for they state in their notes on 
s. 141; “It seems also that there must be 
some pTMent and immediate purpose of 
carrying into effect the common object and 
that a meeting for deliberation only, and 
to arrange plans for future action is not an 
unlawful assembly.” 

It has been contended that to constitute 
an uidawful assembly it is not necessary 
that violence should actually be used. This 
contention is no doubt correct. But to con- 
stitute an offence under s. 143 the common 
object as defined in s. 14 1 must be proved 
to exist. In my opinion the view of the 
law taken by the learned Sessions Judge 
was perfectly correct and the appellant was 
rightly acquitted of the offence of being a 
member of am unlawful assembly. I dis- 
miss this appeal. 

Z. K, Appeal dismissed. 


I. fiMPERdit. 

LAHORE HIGH COURT. 

CRIMINAL Appeal No. 897 op 1924. 

December 17, 1924. 

Present: — Mr. Justice Zafar Ali. 

IMAM ALI — Accused — Appellant 
versus 

EMPEROR— RESPoNnEKT, 

Criminal Procedure Code {Act V of 1898), * S5, 
IllvMration—Penal Code (Act XLV of ISCiO), as S66, 
S76 — Abduction with intent to commit rape — Commis- 
sion of rape— Sentence. 

If a person abducts a woman with intent to rape 
her and does rape her, he cannot be awarded separate 
sentences under ss. 366 and 376, Penal Code, fp, 851, 
col, 1.] 

Appeal from an order of the Magistrate 
First Class, exercising enhanced, powers 
under s. 30 of the Or. P. 0., Jhelum, dated 
the 28th July 1924. 

Mr. Dhan Raj Shah, for the Appellant. 

Mr. C. H. Carden Noad, Assistant Legal 
Remembrancer, for the Respondent. 

JUDGMENT. — The appellant Imam 
Ali aged about 20 has been convicted under 
ss. 366, 376 and 326 of the Indian Penal 
Code and sentenced to three years’ rigorous 
imprisonment for each offence, thesentences 
to run consecutively. The story of his 
victim Musammat Bassan, who w’as a spins- 
ter 16 years of age, was briefly as fol- 
lows 

She was coming with other girls of her 
village with a pitcher full of water on her 
head. As she approached the door of the 
accused the latter who was already standing 
there came out and caught hold of her,. 
He threw down her pitcher from her head,, 
and dragged her away into a room inside 
his house. There he asked her to elope- 
with him which she refused to do. He 
then raped her and after that again asked 
her to run away with him. She refused 
again. He then cutoff her nose and up- 
per lip with a knife. The learned Counsel 
who has appeared for the appellant expresses 
his inability to urge that it was not the 
accused who cut off the girl’s nose and lip 
or that the girl’s main story is unworthy 
of credit. According to the evidence of a 
lady doctor, her hymen had been recently 
ruptured and so there can be no manner 
of doubt that the accused dragged her away 
into the house and there raped her and then 
cut off her nose and upper lip. 

The girl had once been engaged to him 
but the engagement had been broken off, 
and the accused had married another girl. 
Later on bis wife died and be wanted tQ 
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marry the complainant bat her parents did 
not agree. This was the motive for the most 
dastardly act done by him. 

His Counsel, however, urges that separate 
sentences under ss. 366 and 376 could not 
be awarded and in support of this conten- 
tion he cites the unpublished Division 
Bench judgment of the Punjab Chief Court 
in Criminal Appeal No, lOl of 1914, dated 
the 13th August 1914. In that case the 
learned J udges held by a reference to the 
Illustration to s 33 of the Or. P C , that 
if a person abducts a woman with intent 
to rape her and doss rape her he cannot 
be awarded separate sentences under ss 368 
and 376 of the Indian Penal Code In 
view of that ruling I set aside the sentence 
under s. 363 and maintain the sentences 
under ss. 376 and 326, Indian Penal Code. 

Mr. Noad on behalf of the Crown states 
that the punishment thus reduced is in- 
adequate and that he will in due course 
file an application for enhancement of sent- 
ences. This will be considered when he 
will make the application. At present the 
result is that the appeal is accepted to the 
extent stated above. 

z, K. Appeal accepted. 


NAOPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

CfiiMJNAn Revision No. 141 of 1925. 

July 17, 1925. 

Present:— Mr. Findlay, Officiating J. C. 

LOCAL GOVERNMENT — Applicant 
versus 

DOM A KUNBI—Acoosbo— Non-Applicant. 

Criminal Procedure Code (Act V of lS98)r ss 1^35 to 
}^9— Revision — Judicial Commissioners Cosuf^ power 
of — Interference with conviction hy SingWJudge’^ 
Conviction, alteration in, by Judge — Enhancement of 
sentence at instance of Government— Procedure. 

It IS not open to the Judicial Oommissioner s Court 
under s. 439 of the Cr. P, C to alter or interfere 
with a conviction which has been arrived at by a 
Judge of the Court, as ss 435 to 439 of the Code 
clearly contemplate interference only with the findings, 
sentences or ordeis of any infeiior Court, [p 852, 
col. 1.] 

Where, however, a Judge of the Judicial Commis- 
sioner's Court hearing an appeal against a conviction, 
alters the conviction to one for a graver offence, but 
does not himself enhance the sentence, but suggests 
an action in by the Local Government, 

his judgment^ is filial frpm that point of view 
and -the Judicial Courts does not 

become’ s' fuictus officio and-is cotopet^t’ to bear 


application on behalf of the Local Governmebl |bt, 
enhancement of the sentenoe. [ibid.] 

if a finding of a Sessions Judge for culpable 
homicide has been altered by the Appellate Court 
to one for murder, it la open to the Judicial Commis- 
sioner’s Court sitting as a Court of Revision to pass 
a legal sentence for the offence of murder, [p 852, 
col 2] 

The proper construction to be put on a 439 (4), Cr 
P, C , IS that it refers to cases where there has been 
a complete acquittal and not to cases where there lias 
been only an alteration of findings by the Appellate 
Court, the conviction by the Sessions Couit being 
kept in tact [ibid J 

Kambam Bah Reddy v Emperor, 22 Ind Caa 756, 
37 M 119, 15 Cr L J. 180, followed 

It IS open to a Judge of the Judicial Commissioner’s 
Court, who heais an appeal against a conviction and 
who comes to the conclusion that a graver offence has 
been committed, not only to alter the conviction but 
to proceed on the reviaional side to issue notice to the 
accused to show cause why the sentence should not be 
enhanced, and, if no sufficient cause is shown, to en- 
hance the sentence accordingly [p 854, col 1 ] 

Manqal Nai'an v Emperor, 87 Ind Cas 424, 49 B 
450, 27 Bom L R 355, (i925j A I R (B ) 268, 26 
Cr L J 968, followed 

Application for revision of the judgment 
of the Sessions Judge, Nagpur, dated the 
24th February" 1925, in Sessions Trial No. 19 
of 1924. 

Mr G P. Dick (Government Advocate), for 
the Applicant. 

Mr. V, Bose^ for the Non- Applicant. 

ORDER* — The present application has 
been filed by the Local Government under 
somewhat exceptional circumstances. The 
non-applicant Doma Kunbi, after being 
charged with the offence of the murder of one 
Jago Kunbi, w*as convicted by the Sessions 
Judge, Nagpur of the minor offence of 
culpable homicide notamounting to murder 
under s. 3 Ij 4 of the Indian Penal Code, be- 
ing acquitted of the charge of murder, and 
was sentenced to 5 years’ rigorous imprison- 
ment. He appealed against the said sen- 
tence to this Court, the appeal being heard 
by Hallifax, A. J. C., who came to the con- 
clusion that the offence committed by 
Doma was one of murder and altered the 
conviction accordingly. The learned Addi- 
tional Judicial Oommissioner held that he 
could not interfere with the sentence passed 
but added that the case would be brought 
to the notice of the Local Government. 
Presumably, as a result of this the Local 
Government have now applied in revision 
to the effect that an appropriate and legal 
sentence in the case of a conviction for 
murder should be passed by this Court, and 
we have now heard the present application. 

The learned Counsel for the non- applicant 
has strenuously urged that it was open tg 



tts, sitting as a Bench, to go into the merits 
qt the conviction for murder and, if neces- 
sity to alter that conviction. He has point- 
ed out that otherwise he finds himselt in an 
Anomalous position as all that it would be 
open to him to urge before us would be that 
the non-applicant should be sentenced to 
the lesser of the two punishments provided 
for the offence of murder. We fully realise 
that the position is anomalous and exception- 
al but we are nevertheless of opinion that, 
sitting as a Court of Revision, it is not open 
to us under s. 439, Or. P. C., to alter or inter- 
fere with a conviction which has been 
arrived at by a Judge of this Court. Sec- 
tions 435 to 43ii clearly contemplate inter- 
ference only with the findings, sentences 
or orders of any inferior Court. This fact 
alone makes it absolutely clear, m our 
opinion, that we cannot, even if we should 
see reason to, interfere with the conviction 
for murder ai rived at by Hallifax, A. J. C. 

It has been urged on behalf of the non- 
applicant that the action of this Bench in 
taking cognizance of the case was ultra 
vires and that this Court had become 
functus officio as soon as Hallifax, A. J. U., 
had delivered his judgment in Criminal 
Appeal No 7iiofiy25. It was admitted by 
Counsel for the non-applicant that it might 
have been open to Hallifax, A. J. 0. even 
to enhance the sentence, but it is urged that, 
he not having done so, we are precluded 
from now interfering. Reliance has been 
placed on s, 369, Or. P. 0., in this connec- 
tion, but we cannot agree that the judgment 
of Hallifax, A. J. C., can from this point of 
view, be regarded as a final one. The later 
part of that judgment clearly contemplates 
further action by this Court ' in case the 
Local Government decided to move in the 
matter, and the present proceedings must 
be, in our opinion, regarded as a completion 
of, or necessary addendum to the judgment 
delivered by Hallifax, A. J. C. 

We do not think it necessary to enter into 
the abstract argument olfered by Counsel 
for the non-applicant to the effect that, theo- 
retically at least the present non- applicant 
as a result of our taking into consideration 
the application of the Local Government, 
is placed in peril of his life, and that in every 
such case the rules of this Court require 
that the appeal should be heard by a Bench. 
We are satisfied— and we informed Counsel 
for the non-applicant in the course of 
argument of this that the circumstances of 
this case would not, in any event, call in our 
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opinion, for the infliction of the death penaltyj 
and from the practical pointof view, therefore 
this line of argument becomes one which it 
is needless to consider in the circumstances 
of the present case. 

The next argument offered on behalf of the 
non- applicant is that as he had already been 
acquitted of the charge of murder and as 
there has been no appeal by the Local 
Government against that acquittal, we are 
precluded from taking cognizance of the 
present case. Reference has been made 
to the fact that under s. 423 (b) (2) this 
Court may have been entitled to alter the 
finding to one of murder, but it is expressly 
prohibited from enhancing the sentence. 
We are, however, now sitting as a Court of 
Revision, and the finding having been 
legitimately altered by Hallifax, A. J. C., 
sitting as a Court of Appeal, to one of 
murder, vie are of opinion that it is within 
our power, sitting as a Court of Revision, to 
pass a sentence which will be a legal one 
in view of the conviction for murder. In 
Kambam Bah Reddy v Emperor (1) Benson 
and Ayyar, J J., held as regards s. 439, siib- 
8. r4), that the proper construction to be 
put thereon is that it only refers to cases 
where there has been a complete acquittal. 
In this case there was no complete acquit- 
tal before the yessions Judge. All that 
the latter Court did, was to record a find- 
ing of culpable homicide not amounting 
to murder instead of one of murder itself. 
We concur with the two learned Judges 
mentioned that this is the proper construc- 
tion to be put on s. 439, sub-s. (4), Cr. P. C. 

in the present case, therefore, all that is 
required of us to do is to pass a legal 
sentence in view of the conviction for 
murder recorded by Hallifax, A. J. C. We 
accordingly enhance the sentence of 5 years* 
rigorous imprisonment passed by the 
Sessions Judge, Nagpur, to one of trans- 
portation for life. 

In view, however, of the peculiar circuni- 
stances of this case, w^e have judged it 
well to make an independent examination 
of the lecord and to record whether or not, 
in our opinion, the non-applicant is guilty 
of murder. In the written argument (part 
of w^hich challenges the merits of the 
conviction) which we have allowed Counsel 
for the non-applicant to file, various con- 
siderations have been advanced attacking 
the conviction "Tor, taurder on the merits, 

(1) 2J Ind.’ Caa.i56i .37 M. 119; 15 Or. L. J. ISO. 
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Raferenc? has been made to the fact that 
some prosecution witnesses, at least, have 
from time to time changed or improved 
upon their original stories. Again, stress 
has been laid on the fact that the weapon, 
with which Jago was stabbed, has been 
described in various ways from time to 
time, at one time as a tutari, for example, 
while at another as a gupti. We do not 
think that this matter is of any vital 
importance. The weapon in question has 
been fully described by Hallifax, A, J. 0 , 
and it was certainly of a hybred nature, 
misdescription of which was also bound to 
occur. Apparently, there was a shemb or so- 
called ferrule on the weapon, which Vithal 
removed before he handed it to Doma* cf 
the evidence of Laxman (P. W No. 1). 
That the weapon used had a sharp pointed 
end is clearly shown by Hallifax, A. J. C , 
and Doma must have been well aware of 
this. The evidence of Laxman (P. W. No 1), 
Bajirao (P. W. No 9), Sakharam (P. W 
No. 10), Raja (P. W. No 11) and Jago(P 
W. No 12) leaves, in our opinion, no doubt 
that Doma did stab Jago with this weapon, 
as found by Hallifax, A. J G. We do 
not think much importance can be 
attached to the fact that C V Sahasar- 
budhe, Assistant Medical Officer, (P. W. 
No 10 in the Committing Magistrate’s 
Court), had originally described the wound 
as a lacerated one, if he did so, the mis- 
take was, in all probability, a careless one. 
In view of certain aspects of the medical 
evidence it has, indeed, been suggested 
on behalf of the non-applicant that the 
rupture in the long may have been caused 
subsequently by a further insertion of the 
same or another weapon by some person 
other than the non-applicant. This theory 
seems to us too far fetched a one to require 
detailed discussion We are satisfied, in 
particular on the evidence of Lt Col. Tarr, 
Civil Surgeon, (P W, No. 5 in the Commit- 
ting Magistrate’s Court), that curious and 
exceptional though this case may be from 
the medical point of view, Jago’s death 
'occurred as a direct result of the stab 
inflicted by the non-applicant. 

Much has been made of the fact that 
in the deceased’s written report made to 
the Police (Ek. P.-l) and in the earlier 
reports of the affair generally the tendency 
was to describe Jago as only haying 
received an ordinary beating with sticks 
and the like. Very obviously, however, 
the eye-witnesses did not realise, nor is 


853 

this to be wondered at, that the real and 
vital injury had been caused by the one 
thrust given with the so-called tutaru 

Again, mention has been made of the 
fact that the Civil Surgeon considers that 
the deceased’s arm must have been at right 
angles to his body before the piece of 
iron found therein could have entered 
Jago's person in the way it did, and it 
has been suggested that the evidence goes 
to show that the deceased was held down 
when the stab-wound was inflicted. In the 
course of a struggle of this nature, the 
deceased’s arm would, at some stage or 
other, in all probability, be at an angle 
to his body, which would permit of the 
thrust in question having been given, and 
we see nothing in this suggestion in the 
non-applicant’s favour. 

The theory of accident is also, in our 
opinion, an untenable one. The deliberate 
removal of the ferrule, before the weapon 
was handed over to Doma, and his delibe- 
rate use of it immediately thereafter 
sufficiently dispose of this suggestion. 
Even, on the merits, therefore, we are 
satisfied that the conviction in ^ the present 
case was bound to he one for murder. 

At the same time, in case the Local 
Government should see cause to show any 
clemency to the non-applicant by way of 
substitution of a period of rigorous im- 
prisonment in place of the sentence of 
transportation, which we have felt bound to 
pass, we desire to record our opinion that 
the circumstances of this case would seem 
to call for some clemency being shown to 
the non applicant We think that the said 
circumstances, in all probability, bring the 
cise under the third clause of s. 300, 
Indian Penal Code, vis, that the non- 
applicant stabbed Jago with the intention 
of causing bodily injury to him and that 
this bodily injury was sufficient in the 
ordinary course of nature to cause death. 
We do not think that the non-applicant can 
even be credited with the constructive 
knowledge that he knew the bodily injury 
he intended to inflict was likely to cause 
death. In other words, the case does not 
come under the second clause of s. 300, 
Indian Penal Code. The offence was com- 
mitted in the course of a sudden brawl, in 
which the main parties concerned were 
highly excited and had lost control of 
themselves as a consequence of the dispute 
over the field concerned. Still further, 
although considerable violence must have 
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been used in inflicting the Mwr, the quj|-> 
tion remains whether the non-appUdpn 
fully realised what the result of his tetioh 
might have been, although he must, never- 
theless, be credited with the constructive 
intention, already referred to and specified 
in the third clause of s. 300, Indian Penal 
Code. In all the circumstances of the case, 
therefore, we desire to record our opinion 
that the interests of justice would be met 
by a sentence of rigorous imprisonment of 
from 7 to 10 years. 

We desire to add that, in our opinion, it 
is open to a Judge of this Court, who hears 
an appeal against a conviction and who 
comes to the conclusion that a grave offence 
has been committed, not only to alter the 
conviction but then to proceed on the 
revisional side to issue notice to the accus- 
ed to show cause why the sentence should 
not be enhanced and, if no sufficient cause 
is shown, to enhance the sentence accord- 
ingly. Wefihd support for our review in 
the recent case of Mangal Naran v. Em- 
peror (2) decided by Macleod, C. J., and 
Crump, J. 

N. H. Order accordingly. 

(2) 87 Ind Cas. 424; 49 B 450, 27 Bom L. R 355, 
(1925) A. I R (B ) 268, 2C Cr. L. J, 968 55. 


RANGOON HIGH COITRT. 

ObimikaL Revision Mo. 696-B of 1925 
June 30, 1925. 

Present: — Mr. Justice Maung Ba. 
EMPEROR— Pbtitio.nek 

V€>7*S%IS 

MAUNG THAN GYAUNG— Respondent. 

Burma Villayt Act {VI of 1007), s $l (a)— Pwe, 
meaning of —Dramatic performance held by amateurs 
for public entertainment — Notice, absence of—Robbe'ry 
—Ofence, 

For the purposei of the Burma Village Act a 
pwe ordinarily includes a theatrical or dramatic per- 
formance held for public entertainment whether on 
public or private property. 

The object ol requiring a permit for such a per- 
formance id to ensure that the authorities should get 
timely notice to arrange for precautionary measures. 

Accused gave a dramatic performance at his house 
for public entertainment without obtaining a permit 
for the same. The troupe was composed of local 
amateurs During the performance a robbery took 
place in the neighbourhood: 

Held, that the accused was guilty of an offence 
ujider 9 H {a) of the Burma Village Act, 


Criminal revision from an order of th© 
Additional Magistrate, Allanmyo, in Crimi- 
nal Regular Trial No. 27 of 1921 

JUDGMENT.— Maung Than Gyaung 
of Myitnabole village in the Allanmyo 
Township held a shinbyu ahlu&t his house. 
The local amateurs designated as ayat-zat 
performed without payment in his com- 
pound on the night of 13th February last. 
Unfortunately a robbery took place daring 
the performance a short distance away. 
Maung Than Gyaung had taken no previous 
permit for the show. Consequently he 
was run in under e. 21 (a), Burma Village 
Act, and fined Rs. 5. 

The learned District Magistrate of Tha- 
yetmyo doubted whether any permit was 
required for such amateur performances by 
villagers and submitted the case with a 
recommendation that the conviction and 
sentence be set aside. 

For the purposes of the Act pwe ordi- 
narily includes a theatrical or dramatic per- 
formance held for public entertainment 
whether on public or private property. 

The gist of the above definition is “the 
holding for public entertainment.” The 
object of requiring a permit is to ensure 
that the authorities get timely notice to 
arrange for precautionary measures. In 
the present case the performance w^as for 
public entertainment at an ahlu, and as the 
authorities had not been given any notice, 
a robbery took place. Moreover, though 
the troupe was composed of local amateurs, 
there is evidence to the effect that this 
zat used to perform in other villages on 
hire ranging from Rs. 40 to Rs. 60. This 
offence was committed in the Allanmyo 
Township where the Local Government 
have deemed fit to declare even payapwes 
and pongyibyans to be pwes for the purposes 
of the Act (see General Department Noti- 
fication at page 43 of the Village Manual). 

I am of opinion that this ayat-zat 
comes within the purview of s. 21 of the 
Village Act. Let the case be returned 
accordingly. 

z. K. Case retvmed. 
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DWAftKA 

MADRAS HIGH COURT. 

CiiiMiNAL Revision Case No. 219 of 1924. 

Ckiminal Revision Petition No. 188 of 
1924. 

December 11, 1924. 

Present : — Mr. J ustice Srinivasa Iyengar. 

VAITHI MATHARAN and othbes— 
Petitioners 
versus 

NARAYANASWAMl IYER — Rbspondbnt. 

Penal Code. (Act XLV of 1860), s S79~Theft— 
Catching fish in poromboke tank in assertion of bona 
fide right— Offence, 

Catching fish in a poromboke tank in the assertion 
of a bona fide right does not amount to the oifence of 
theft 

Petition, under ss. 435 and 439 of the Cr. 
P^ 0., 1898, praying the High Court to revise 
an order of the Court of Session of the West 
Tanjore Division, at Tanjore, dated the 20th 
December 1923, in Cri. R. P. No 21 of 
1923 (C. C. No. 85 of 1923, on the hie of the 
Court of the Second Class, Magistrate, Tiru- 
vadi) and to direct stay of further proceed- 
ings in pursuance of the said order of the 
Court of Session of the West Tanjore Divi- 
sion, pending final orders on this petition. 

Messrs. V L Ethiraj and K. P. Raman 
Menon, for the Petitioners. 

Messrs. Nugent Grant and K. V. Srinivasa 
Iyer, for the Respondent. 

The Public Prosecutor on behalf of the 
Crown. ^ 

ORDER,— The order of the Sessions 
Judge directing a re-trial of the accused in 
this case for the offence with regard to 
which they were discharged by the Magis- 
trate is wrong There was really no evi- 
dence on the record with regard to the 
ownership of the tank. It appears from the 
evidence of the karnam tjjat it was porom- 
boke and it was a poromboke tank So 
long as the villagers agree, it is well-known 
that the temple authorities or the head- 
man of the village lease out the yield from 
such common resources and utilise the 
same for common purposes. The mere fact, 
therefore, that the fishery in this tank was 
leased out in previous years by the temple 
trustee would not in view of the nature of 
the common practice go to establish the 
ownership in the tank. Unless the owner- 
ship in the tank is established, there is no 
question of possession of the fish and there 
is o fortiori no question of any theft of 
any fish. After all, I am not at all satis- 
fied that the accused in this case did what 
they did dishonestly and that they did not 
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catch the fish asserting a bona fide right 
thereto. I think the criticism of the 8^- 
sions Judge that the word bona fide did 
not appear in the jadgment of the Magis* 
trate is somewhat meticulous. There is no 
doubt whatever ba to what the Magistrate 
really meant to do. The order of the Ses- 
sions Judge is, therefore, set aside. 

V. K. V. Order set aside. 

2. K. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

CaiJiiwAL Ravisto.^ Applicatio,'^ No. 230 
OF 1925. 

November 24, 1925. 

Present: — Mr. Kincaid, J. C., and 
Mr. Lobo, A. J. 0. 

DWARKA AND ANOTHBft— A pplicants 
versus 

EMPEROR—OpposfTB Pasty. 

Criminal Procedure Code (Act V of 1898)^ ss. 867^ 
1^2 If— Judgment of Appellate Court, contents of, 

A. judgoieat of an Appellate Court other than a High 
Court, must comply with the provisions of s 367 of 
the Cr P 0 , that is to siy, it must contain the point 
or points for det 3 rmination and the decision thereon 
and the reasons for the decision 

Ram Lai Singh v Hari Charan Ahir, 5 Ind Cas. 
999, 37 C 191, 11 C L J 410, 11 Cr L J 348, relied 
upon 

Application to revise an order of the 
District Migistrate, Sukkur, dated the 3rd 
August 19J.5. 

Mr. Partabrai D, Punwani, for the Ap- 
plicants 

Mr. T. G. Elphinston, Public Prosecutor, 
for the Crown. 

JUDGMENT.— The facts of this re- 
visional application are very simple and are 
shortly ab follows ; — 

The complainant had one house which 
we may, for the purpose of convenience, 
call house A and he sued the applicant 
to obtaiu possession of a second house, 
which for the sake of convenience, may be 
called house B He got a decree for house 
B and thus obtained possessions of both 
houses Oa a subsequent date the witness 
Jethanand went to the complainant and 
told him that he had observed .the appli- 
cants breaking into the house A. It was 6 
o’clock in the morning and the complainant 
with Jethanand went back to the house A 
and found the present applicant No. I 
standing at the door of the house with a 
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stick in his hand and the applicant No. 2 
inside. They would not allow the complain- 
ant to enter the house with the result that 
he went to the Third Class Magistrate of 
Sukkur (Mr. Gorwalla) who convicted both 
the applicants under s. 448 of the Indian 
Penal Code, He sentenced them to pay a 
fine of Rs. 50 each or in default to suffer 
15 days’ rigorous imprisonment. Rs. 30 
out of the total amount were to be award- 
ed as compensation to the complain- 
ant. Against this finding and sentence the 
applicants appealed to the learned District 
Magistrate of Sukkur who confirmed the 
conviction and dismissed the appeal. 

Against this order of the learned District 
Magistrate a revision application has been 
made to this Court. 

The learned District Magistrate has given 
us the story put forward by the applicants, 
namely, that the complainant had given 
them the key of the house A and that it 
was with his permission that they opened 
the lock of the door and entered it. The 
learned District Magistrate, however, has 
observed that even believing the defence 
story he cannot but hold that their action 
amounted to a criminal trespass. We find 
it very difficult to follow the reasoning of 
the learned District Magistrate. If the 
complainant really did give the key of house 
A to the applicants and they entered it 
with his permission, it was then impos- 
sible that they did so with intention to 
commit an offence or to intimidate or annoy 
the complainant. Uufoitunately, we have 
no findings of fact in the learned District 
Magistrate’s judgment and so we are un- 
able to say that we will accept the lower 
Appellate Court’s view of the facts, as has 
, long been the practice of High Courts to 
do. In these circumstances we see no 
alternative but to return this case to the 
learned District Magistrate and to direct 
him to re-hear the appeal and to write a 
legal judgment in it. In this connection 
, we would specially draw his attention to 
B. 367 and s. 424 of the Cr P. C. Section 
367 lays down that every .judgment shall 
contain the point or points for determina- 
tion and' the decision thm-eon and the 
reasons for the decision. Section 424 
applies the direction contained in this sec- 
tion to the judgmentof any Appellate Court 
other than the High Court. We would 
specially draw the learned District Magis- 
trate's attention to the case of Ram Lai 


Singh V. Ilari Charan Ahir (1), wherein 
Jenkins, C. J. made the following observa- 
tions : — 

“ It is continually overlooked by Courts 
of Appeal that s. 424 of the Cr. P. C. pre- 
scribes that the rules contained in Chap. 
XXVI, as to the judgment of a Criminal 
Court of Original jurisdiction shall apply, 
so far as may be practicable, to the judg- 
ment of auy A ppellate Court other than 
a High Court ; and one of the sections in 
Ch XXVI, is 8 367, which prescribes 

that a judgment shall, among other things, 
contain the point or points for determina- 
tion, the decision thereon, and the reasons 
for the decision.” 

The learned District Magistrate will no 
doubt bear these remarks carefully in mind 
w'hen he re-writes the judgment in this case 
after re-hearing the Pleaders engaged in it. 

The case is sent back for re-hearing and 
Te-t'i al. 

Z. K. Case sent back. 

(1) 5 Ind Cas. 999, 37 C. 194, 11 C. L. J. 410, 11 
Cr. L J 348. 


OUDH CHIEF COURT. 

Misobli.aneous Application No. 656 
OP 1925. 

December 17, 1925. 

Present: — Mr. Justice Stuart, Chief Judge. 

Baba IS H WAR DAS~Acol'SEd- 
Applioant 

'VBrT'SXtS 

EMPEROR THROUGH Mahant HAR 

NARAIN DAS — Complainant — 
Opposite Party 

Crxviinal Procedure Code (Act V of 1898), s, 526— 
Transfer of case— District Magistrate witness for 
prosecution— Examination of complainant at his 
house. 

The fact that the District Magistrate is cited as a 
witness for the prosecution m a trial before another 
Magistrate in the District is no ground for supposing 
that the accused will be prejudiced in hia trial, so as 
to justify a transfer of the case 

The fact that a Magistrate tiying a case proposes to 
conduct that portion of the proceedings in which the 
complainant, who is a very old man and for many 
years has not left the precincts of his residence, is a 
witness, at the latter’s residence, giving the accused 
eveiy opportunity of being represented and conduct- 
ing his case there, does not call for a transfer of the 
case, as the circumstance would in no way prejudice 
the trial 

Application under s. 526, lOc. P. 0., for 
transferring the case from the Court of the 
District Magistrate, First Class, Fyzabad, to 
some other District 

Dr, J. Misra, for the Applicant. 

Mr. N, N. ahoahal, R. B., for the Grown. 
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Messrs. Niamatullah and Mohd. Ismail, 
for the Opposite Party. 

JUDGMENT. — This is an application 
for transfer. The facts are these: The 
applicant is a chela a Mahant residing 
in Hanuman Gar hi, Ajudhia The com- 
plainant is a Mahant unconnected with the 
applicant who also resides in the Hanu- 
man Garhi, Ajudhia. The complainant has 
instituted criminal proceedings against the 
applicant on a charge of defamation under 
8, 500, Indian Penal Code. The case is at 
present in the Court of Mirza Mohammad 
Hasan, Magistrate of the First Class in 
Fyzabad. This application prays, that 
the case should be transferred not only from 
the Court of Mirza Mohammad Hasan, but 
from the Fyzabad District and secondly, 
that if the case is not so transferred the 
Magistrate should be ordered to examine 
the complainant in the Court house at 
Fyzabad and not at the complainant’s resi- 
dence in Ajudhia. The applicant has had 
the advantage of having his application 
argued by a competent Counsel who, I 
understand, has been briefed specially for 
the argument, and in these circumstances 
it is not likely that anything which could 
be put forward in favour of the applicant 
has been omitted. The first thing that 
stands out clearly is that there is nothing 
made out which can in any way impugn 
the impartiality or the competence of Mirza 
Mohammad Hasan It is suggested that as 
the District Magistrate of Fyzabad may be 
cited as a witness in the case the appli- 
cant will be prejudiced by having the case 
heard in the Fyzabad Distiict If the 
result of calling the District Magistrate as 
a witness in Fyzabad were to prejudice 
the applicant’s trial it would follow as a 
necessary consequence that the Trying 
Magistrate was not fit to be trusted and as 
I have every reason to suppose that the 
Trying Magistrate is competent, I attach no 
weight to this suggestion The second 
point is that the Trying Magistrate pio- 
poses to conduct that portion of pro- 
ceedings in which the complainant is a 
witness at Hanuman Garhi It is not sug- 
gested that he is not giving the applicant 
every opportunity of being represented and 
conducting his case at Hanuman Garhi. 
The applicant resents this action on the 
part of the Trying Magistrate on the ground 
that he is thereby showing special favour 
to the complainant. In the explanation 
submitted to me by the District Magistrate, 
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I find that the reason why the Trying 
Magistrate proposes to take this course is 
because the complainant is a very old man 
who for many years has never left the pi e- 
cincts of the Garhi. I regard the Magis- 
trate’s action m this particular as showing 
nothing more than consideration for a man 
whom lie believes to be old and infirm, and 
the ciicumstances m no way prejudice the 
applicant’s trial I dismiss this applica- 
tion for transfer and direct Mirza Moham- 
mad Hasan to continue proceedings. The 
applicant Ishwar Das will pay the costs of 
Mahant Har Narain Das in the matter of this 
application. 

N H. Application dismissed. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 40.^ of la25 
November IH, 1925 
Present — Mr Justice Dalai and 
Mr J ustice Boys 
JALAL UDDIN-Applicant 
versus 

EMPEROR— Opposite Party 

Criminal Piocedme Cork (/lot V of V 107 (1) 
— U P Excise Act {IV of 10 10), s 10 (2) {f)- -Excise 
Inspectm, whether removable pom ofjicp bij Excise 
Commissioner —Sanction for pr'obccution, whether 
necessaj // 

An Excise Inspootor m the IT P is lemovable from 
Ins office by the Excise Commis^iionei and the sanc- 
tion of the Local Government is not, thcrcfoie, neces- 
sary under s 197 (1), Ci P G , for the prosecution of 
such Inspector [p 8ii0, col 1 J 

Criminal revision from an order of the 
Sessions Judge, Moradabad, dated the 6th 
July 1925. 

Mr R F Bahadur ji (with him Messrs. 
Nihal^hand and Kedar Nath), for the 
Applicant 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT.— Jaldluddin Excise In- 
spector of the Bijnor District applied to 
the High Court in revision to have his con- 
viction under s. 161, Indian Penal Code, for 
taking an illegal gratification from a liquor 
contractor set aside. The learned Judge to 
whom the application was presented refer- 
red the matter to a Bench of two Judges 
and also issued a notice to Jalaluddin to 
show cause why the sentence passed on him 
should not be enhanced. The applicant 
was sentenced by a Magistrate of the 
Moradabad District, to whose Court the 
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case was transferred from Bijnor, to simple 
imprisonment for one month, and a fine of 
Rs. 51)0 with three month’s further simple 
imprisonment m default. 

The point raised in revision was that the 
prosecution of the applicant without the 
sanction of the Local Government was bad 
and so the trial should beset aside. The 
applicant is an Excise Inspector who was 
appointed to his post by the Local Govern- 
ment in 1909. Under s 197 (1) of the 
Cr. P. C. the sanction of the Local Govern- 
ment is necessary for the prosecution of any 
public servant who is not removeable from 
his office save by or with the sanction of the 
Local Government or some higher authori- 
ty. The appellant was appointed prior to 
the passing of the U. P. Excise A.ct IV of 
1910. Under s 10 (2) of that Act the Local 
Government is given power by a notifica- 
tion to appoint an officer referred to as the 
Excise Commissioner vide cl. (a) and to 
delegate to the officer all or any of its powers 
under the Act except the power conferred 
by 8. 40 of the Act to make rules. In pursu- 
ance of such authority the Local Govern- 
ment issued a notification under s 10 '(-) 
(/) of the U. P. Excise Act on 8ih Sep- 
tember 1924. It is admitted that an Excise 
Coma)i3sioaer has been duly appointed. 
Under the Notification No 295*XIIMl6 
of 8th September 1924 (U. P. Gazette of 
13th September 1924, page 1249) the Local 
Government has delegated to the Excise 
Commissioner among other the following 
powers : 

' 9. Power to appoint all officers of the 
Excise Department below the lank of 
Assistant Excise Commissioner, provided 
that the appointment and promotion, re- 
moval or dismissal of Excise Inspectors shall 
be subject to the general control of t^e Local 
Government. 

“10. Power to censure, withhold pro- 
motion from, reduce to a lower pest, sus- 
pend, remove or dismiss all officers of the 
Excise Department below the rank of 
Assistant Excise Commissioner.” 

There is a proviso added to the powers 
that in cases of dismissal, removal or 
reduction the Excise Commissioner shall 
follow the procedure laid down in r. 14 
of the rules made by the Secretary of State 
under s. 96-B (2) of the Government of India 
Act. According to this notification the 
applicant who is an Excise Officer below 
the rank of Assistant Excise Commissioner 
may be dismissed by the Excise Commis- 


sioner. He is, therefore, removeable from his 
office by an authority lower than that of the 
Local Government and without the sanc- 
tion of that Government. 

TUe arguments advanced by the appli- 
cant’s learned Counsel were directed to the 
following points : 

(1) That the applicant having been 
appointed prior to the date of the notifica- 
tion he could not be dismissed by the 
Excise Commissioner. 

(2) That the notification in so far as it 
gave power to the Excise Commissioner to 
dismiss the applicant, was ultra vires to 
that extent. 

(3) That the authority of the Excise Com- 
missioner was delegated authority and even 
when he dismissed an Excise Officer it 
must be taken as if the dismissal was really 
made by the Local Government through the 
agency of the Excise Commissioner. 

The authority No. 10 of the notification 
quoted by us above makes it clear that the 
Excise Commissioner has been given power 
of dismissal of Excise Officers below the 
rank of Assistant Excise Commissioner 
appointed even prior to the date of the 
notification. In our opinion the applicant 
could be dismissed by the Excise Commis- 
sioner, 

By reference to various other notifications 
it shall ba shown that the notification to the 
extent of the authority No. 10 was not ultra 
vires. Reference was made to the Govern- 
ment of India Act, s. 96-B (1) wherein it is 
enacted “subject to the provisions of this 
Act and of rules made thereunder every 
person in the civil service of the Crown 
in India holds office during His Majes- 
ty’s pleasure but no person 

in that service may be dismissed by 
any authority subordinate to that by 

which he was appointed ”lt w^as 

argued that the applicant having been 
appointed by the authority of the Local 
Government may not be dismissed by any 
authority subordinate to the Local Govern- 
ment and if any rule is made by the Local 
Government to that effect it w'oald be con- 
trary to the provisions of s. ii6-B (1). The 
clause, however, begins with the words “Sub- 
ject to the provisionsof this Act and of rules 
made thereunder.” Clause (2) of the same 
section enacts that “The Secretary of Statb 
in Council may make rules for legulating 
the classification of the civil services in 
India, the methods of their recruitment, their 
conditions of service, pay and allow aucce 
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atfd discipline and conduct. Such Rules 
may, to such extent and in respect of such 
matters asmay be prescribed, delegate the 
power of making Rules to the Governor- 
General in Council or to Local Governments, 
or authorise the Indian Legislature or Local 
Legislatures to make laws reg^daiing the 
public services.” 

Obviously the notification of the Local 
Government referred to above wa^ made 
under the Rules referred to in cl. (2), The 
argument that such rules can be framed 
with respect to officers to be appointed in 
future cannot hold when we consider the 
provision to s 9G-B (2) which safeguards the 
existing or recurring rights only of persons 
appointed by the Secretary of State prior to 
the commencement of the Government of 
India Act, 1919. There would not have been 
such a proviso if it was intended that the 
, existing or recurring rights of all public 
servants appointed prior to the commence' 
ment of the Act were to be retained In 
the notification itself reference is made to 
rules made by the Secretary of State in 
s 96-B (2) of the Act The Secretary of State 
for India has framed Rules under & 9fi-R (2) 
of the Government of India Act, 19 19, regulat- 
ing the classification of the civil iiervices in 
India, their conditions of service, discipline 
and conduct. Those Rules also provide for 
delegation of powers. They are published 
in the Gazette of India of 21st June 1924 at 
page 552 (No. F 472-11-23). By Rule I the 
following classification is made of officers of 
the Local Government. — 

1. The all India services, 

2. The Provincial services, 

3. The Subordinate services. 

4. Officpr*^ holding special posts. 

An Excise Inspector may come under class 
2 or 3. The definition of Provinciil ser- 
vices given in Rule III proves that he comes 
under class 3 The Provincial services of 
every Local Government are detailed in a 
schedule to the Rules and the schedule re- 
lating to the United Provinces includes an 
Assistant Excise Commissioner and no 
officer lower in rank in that Department. 
The applicant, therefore, is a member of the 
subordinate services, which are defined in 
Rule IV as consisting of all minor adminis- 
trative, executive and ministerial posts to 
which appointments are made by the Local 
Government or by an authority subordinate 
to the Local Government. Under Rule XV 
a Local Government is empowered to 
delegate to any subordinate authority sub- 
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ject to such conditions, if any, as it may pre- 
Siribe any of the powers conferred by Rule 
VIII in regard to officers of the subordinate 
services Proviso to this Rule relates to an 
appeal to the Local Government. Rule XII 
lays down’ — 

“ without prejudice to the provision 
of any law for the time being in 
force, the Local Government may for 
good or sufficient reasons 

(*>) remove or 
(fi) dismiss 

any officer holding a post m a ... 

subordinate service 

The Excise Act does not interfere with 
the Local Government’s yjower of removal 
or dismissal, in fact, it gives such power 
and the power of delegation of authority 
over again We are of opinion, therefore, 
that the authorily No 10 granted by the 
notification is not beyond the power of the 
Local Government to giant 

Coming to the question of delegation, 
once the Local Government has delegated 
its power the authority which actually re- 
moves the public servant from office is not 
the authority of the Local Government but 
the authority to whom the power is dele- 
gated, To take an instance, the Hoii'ble 
Chief J ustice of this Court has been autho- 
rised and empowered under s. 6 of the 
Letters Patent of this Court by the Crown 
acting in pursuance of an Act of Parliament 
to appoint officials of this Court and to 
dismiss them If the argument of the 
applicant's learned Counsel is to prevail it 
may with equal cogency be argued that 
every official down to an orderly peon of 
this Cpuit IS appointed and removed by 
the Crown through the agency of the Chief 
Justice and for his prosecution under s. 
161 the sanction of the Local Government 
would be necessary We do not think 
that such ail argument would be accepted. 
There is no mention made in s 197 (1) of 
the Or. P. 0. of any delegated authority. 
Obviously the intention was to simplify the 
law regarding sanction in the new C. P. 0,, 
and the circle of public servants for whose 
prosecution for bribery sanction was neces- 
sary under the previous Code has been nar- 
rowed. Under the former Code sanction of 
some authority (other than the Local Govern- 
ment) to whom the power was delegated by 
the I^ocal Government to grant sanction was 
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necessary for the prosecution of certain pub- 
lic servants. Any sanction for prosecution 
in their cases is no longer necessary. 

Two rulings were quoted in support of 
the contention put forward on behalf of 
the applicant that the dismissal by the Ex- 
cise Commissioner really meant dismissal 
by the Local Government. In re Abdul 
Khadir Saheb Emperor V. Khan Chand 
(2) The first case which is a Madras case 
contains merely the opinion unsupported by 
reasons of a Single Judge of that Court. 
With all respect we do not feel justified in 
following it. In the second case which 
is of the Lahore High Court and of date 
24th March 1922, no rule had been framed 
to provide for cases of officers appointed 
previous to the date of the notification. 
We have already indicated that the notifi- 
cation of the Local Government in the pre- 
sent case provides for the dismissal of 
Excise Officers appointed prior to the date 
of the notification. The ruling of the 
Lahore High Court, therefore, has no ap- 
plication here. 

For these reasons we decide that no sanc- 
tion was necessary for the prosecution of 
the applicant and that his trial in the 
Court of the Magistrate was a legal trial. 

We now come to the facts of the case. 
As notice has been issued to the applicant 
to show cause why the sentence pissed on 
him should not be enhanced, he is entitled 
under the provisions of s. 439 (6) to show 
cause against his conviction. We have 
been taken through the entire evidence on 
the record. We have studied it and can 
discover no reason to disagree with the 
judgment of the learned Sesbions Judge in 
appeal. The evidence does not rest here 
merely on the testimony of witnesses who 
depose to the paying of the bribe. There 
have been other incidents in the case which 
convince us of th^ appellant’s guilt. The 
complainant Kailash Cbander was a con- 
tractor for the retail sale of liquor at a 
shop in village Jhalu. There was a com- 
plaint made against him to the Police by 
one Karhira c/iamaronthe 14th May 1924 
and ;the applicant Excise Inspector went 
to the spot to hold an inquiry on 15th June. 
It appears to be the practice of the In- 
spector to receive certain sums described 

(11 33 Ind. Cas. 648; (1916) 1 M. W. N. 384; 17 Cr. 
L / 168. 

(2) 72 Ind. Cas. 523; A. 1. R. 1922 Lah. 337; 24 Cr. 
L. 3, 411. 


as an annual fee from the contractors in 
order to save them from petty prosecu- 
tions under the Excise Act. With this 
lever of a complaint the Excise Inspector 
demanded his annual fee from Kailash 
Ghander. His demand was of Rs. 200 and 
it was finally settled at Rs. 160. Kailash 
Ohander stated that on June lOth he paid 
Rs. 60 to the Inspector at his house at 
Bijnor, Two witnesses to the payment were 
produced, Baldeo Singh the contractor’s 
uncle, who also lias a drug shop four miles 
away from Jhalu at Haldaur and Dalchand. 
Apparently the applicant was not satisfied 
with this part-payment and Kailash Ohander 
had not the means to pay more. The 
Inspector kept on demanding the balance. 
In July there was another complaint against 
Kailash Ohander brought by one Lallu and 
Kailash Ohander was sentenced to a short 
term of imprisonment but acquitted on 
appeal. He believed that the Inspector 
was at the bottom of this complaint. While 
he was attending to his defence in this 
ca^e the Inspector reported his absence 
from his liquor shop and had him prose- 
cuted in the Oourt of the Excise Officer. 
This case was fixed for hearing on the 21th 
September 1924. The incidents of that 
date and tlie following day the 25th Sep- 
tember are important. The Magistrate 
Thaku> Pliiil Singh li as deposed that on 
the 21th September the applicant Excise 
Inspector^ appeared in the forenoon and 
stated that Kailash Ohander accused of 
that case and the prosecution witnesses 
were absent and that the hearing had better 
be postponed. The Magistrate had to at- 
tend to treasury work and at about 1-30 
p. M. when he took up the case and had 
Kailash Ohander called, Kailash Ohander 
appeared in Court. The Magistrate then in- 
quired of the Inspector why he had given 
wrong information about the accused and 
the w’itnesses. There is no evidence that 
the Inspector at the time gave any reply. 
Kailash ('^hander explained that he had 
been present since the forenoon but that 
there had been a talk between him and the 
Inspector of a compromise and withdrawal 
of the charge Thakur Phul Hingh has slated 
that the same day he heard in the Treasury 
Office that the Excise Inspector’s orderly 
had taken a currency note for Rs. 100 to 
be cashed but that before it could be cashed 
the case had been called and the peon was 
called back by the Excise Inspector. 
Babu Lai Assistant Treasurer had deposed 
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to this incident of a currency note being 
brought to the Treasury for encashment. 
Kailash Chander's story is that the Excise 
Inspector had consented to refund the sum 
o£ Rs 60 and it was on this account that 
the currency note of Rs 100 was taken to 
the Treasury to be cashed. It is certain 
that the note was taken to the Treasury 
The appellant did not explain the leasoii 
for this proposed encashment of the note 
but falsely denied having sent any note to 
the Treasury that day This denial and 
the absence of explanation, which it w^as 
the duty of the appellant to give under the 
circumstances of the present case, support 
the testimony of Kailash Chander. On the 
25th September the excise case was taken 
up again and when the statement of Kai- 
lash Chander was recorded as an accused 
person he gave the reason for his prosecu- 
tion to be his inability to pay the balance 
of the bribe of Rs 100 to the inspector 
There is no evidence to show% nor was 
it alleged befoie us, that when this chaige 
was openly made by Kailash Chander the 
Inspector gave vent to any explanation or 
denied the charge immediately, as any 
honest man would have done After the 
statement of Kailash Chander was recorded 
the case was postponed for defence evidence 
The parties to the case w^ent out and there 
was a quarrel between the Inspector and 
Kailash Chander, who from words came to 
blows and closed in with each other The 
witnesses for the prosecution support 
Kailash Chander’s account that on going 
out of the Court he again demanded the 
refund of lis'^eO whereupon the Sub-Inspec- 
tor promised to pay it at his house and he 
retorted that he was constantly being put 
off by alternative promises of payment in 
Court or at home The two witnesses Har- 
kishen Das and Mathura who are men of 
respectable position in life have supported 
Kailash Chander’s story. On behalf of the 
defence certain Pleaders came forward and 
deposed that at the time of the quarrel 
there was no mention of a bribe and Kailash 
Chander simply threatened to settle with 
the Inspector before he himself was punish- 
ed by Court. During the quarrel another 
Deputy Magistrate B. Budh Sen appeared 
on the scene and to him also Kailash Olian- 
der spoke about the bribe and the Inspec- 
tor’s refusal to refund the sum of Rs. 60. 

We have already made reference to the 
absence of any explanation of the currency 
note having been taken to the Treasury. 


EMPEPOk. SpI 

In the matter of the quarrel on the 25th 
also, the probability is all in favour of the 
prosecution. It is certain that in the Court 
of Thakur Phul Singh the complainant 
Kailash Chander charged the Sub-lnspcc- 
tor with taking a bribe and as soon as B. 
Budh Sen, anothei Magistrate, appeared 
outside the Coiiit during the quarrel be- 
tween Kailash Chander and the Inspector 
the former again made mention of the 
bribe. We, therefore, lefuse to believe the 
defence witnesses who state that during the 
intervening quariel between the Inspector 
and the contractor no reference whatsoever 
was made to the taking of the bribe by the 
Inspector In our opinion the defence 
witnesses are purposely concealing the 
words that passed between the parties wdth 
respect to the bribe 

It was argued that Baldeo Singh and Dal- 
chand who depose to the actual payment of 
the biibe are unreliable witnesses because 
Baldeo Singh is uncle of the complainant 
and the other witness Dal ('hand was not 
mentioned as a witness by the complainant 
when his statement was first recorded on 
the 4th October. As rightly pointed out by 
the learned Sessions Judge, whatever 
value may be attached to this testimony 
standing by itself, the incidents of the 24th 
and 25th September v^pported by other 
incidents can leave no doubt in any one’s 
mind as to the payment by Kailash Chan- 
der to the applicant of Rs. 60 in June 
1924. 

Some contradiction was pointed out be- 
tvreen the complaint in which it was stated 
that the bribe w^as paid in Jhalu and the 
complainant’s statement on oath where he 
stated that the bribe was paid in Bijnor. 
The complaint, however, was not written by 
the complainant himself and it is evident 
that the petition writer wrote it without 
carefully understanding the allegations of 
the complainant. We are satisfied that the 
appellant was rightly convicted. 

We have also to consider the question 
whether the sentence should be enhanced. 
The accused has been sentenced under s. 
161 of the Indian Penal Code to one month’s 
simple imprisonment and a fine of Rs. 500 
or in default three months’ simple imprison- 
ment. When he a^^lied in revision against 
this conviction and sentence the matter came 
before Mr. Justice Kanhaiya Lai who on 
the 3l8t August concluded his order as 
follows : — 
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“ If the facts found by the Courts below 
are true the sentence passed on the accused 
also requires to be examined with a view 
to determine its adequacy lo meet the case 
of a systematic or annual levy alleged in 
this case. Let the case be, therefore, referred 
to a Bench of two Judges and let notice 
also go to the accused to show cause why 
the sentence should not be enhanced in 
case his revision is rejected.” 

The learned (Sessions J udge, when hear- 
ing the appeal, wai^ invited, as we are in- 
formed, to refer the case to this Court for 
enhancement of sentence. He concluded 
his judgment as follows . — 

“I am not inclined to press for an enhance- 
ment of sentence. Impiisonment even for 
one month is a very serious matter for a 
man in the position of^an Excise Inspector 
and the expenses of the case in addition to 
the fine will probably ruin him. His con- 
viction of itself is enough to debar him from 
further Government service. I, therefore, 
dismiss the appeal and uphold the convic- 
tion and sentence.? 

We appreciate the considerations stated 
by the learned Sessions Judge but there 
can be no question as to the gravity of the 
offence committed by the accused. It is 
obvious that this type of offence can be 
very easily committed without much risk 
of exposure in view of the great unwilling- 
ness of victims to run the risk of failing to 
establish a perfectly true charge if they 
make it. In the present case if the evidence 
is to be believed and we have said that we 
believe it, it is clear that the incident which 
has been the subject of the present trial was 
not a solitary lapse on the part of the ac- 
cused. He had established a regular system 
by which he levied a toll annually upon 
these licence-holders. Believing this evi- 
dence as we do, we find ourselves in agree- 
ment with Mr. Justice Kanhaiy a Lai that 
the sentence inflicted w^as wholly inade- 
quate to the offence. 

We, therefore, while dismissing the appli- 
cation in revision enhance the sentence of 
one month’s simple imprisonment to a 
sentence of six months’ rigorous imprison- 
ment and maintain- the fine and the 
alternative sentence in default of payment 
of the fine. The applicant will surrender 
to his bail. 

z. K. Sentance enhanced. 


MADRAS HIGH COURT. 

Criminal Eevision Case No. 431 op 1925. 

(Criminal Revision Petition No. 357 
OP 1925. 

July 22, 1925. 

Present :— Justice Jackson. 

In re KANDA8AMI CHETTY 
— Petitioner. 

Criminal Procedure Code (Act V of 1898) ^ 8, 1^88 — 
“Afean^”, what are—Hushand^ unemployed and without 
property^ liability of^ to maintain wife — Remedy^ 
nature of. 

The word ‘means' in s. 488 of the Cr P, 0. does 
not signify only visible means such as real property 
or definite employment. If a man is healthy and 
able-bodied, he must be taken to have the “means” to 
support his wife 

yection 488 of the Cr. P. 0. provides a speedy 
remedy and safeguards a deserted wife or child from 
starvation; but when other issues are raised, they 
ought to be settled in the Civil Courts to which persons 
aggrieved by orders under the section ought to take 
then case 

Petitjon, under as. 435 and 43i) of the Cr. 
P. 0., 1898, praying the High Court to revise 
an order of the Court of the Sub-Divisional 
Magistrate, Pollachi Division, dated the 28th 
Apjil 1925. 

Mr. iS. T. Srinivasagopalachari, for the 
Petitioner. 

ORDER.— -Petitioner seeks to revise the 
order of the Sub-Divisional Magistrate, 
Pollachi, under s. 488 of the Cr. P. C , by 
which he is directed to pay rupees ten 
(Rs. lO) per mensem as maintenance to his 
first wife. The order contains no clear issues 
or findings and the Magistrate should 
understand that vituperation adds nothing 
to the force of a judicial pronouncement. 

Apparently upon the evidence of counter- 
petitioner and her three witnesses, the 
Magistrate finds that she was driven out of 
her home, not allowed to come back, and 
refused maintenance. He rejects the defence 
evidence to the contrary because he thinks 
the plea of enmity “rather mameol," mean- 
ing presumably that it is a false plea often 
advanced. He finds that though slightly 
lame the counter-petitioner is able to work 
and accordingly he orders rupees ten (Rs. 10) 
per mensem, not an extravagant rate for 
people in decent circumstances. He also 
hopes that the family will assist the husband 
to find the money. 

Of course, maintenance can only be levied 
from the husband, and in expressing this 
hope the Magistrate passes no order against 
the husband’s family. The point most 
strenuously pressed by petitioner is that 
since the husband is only 19 yeare 
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old and unemployed, he haa no means to 
support his wife. I do not take “means'* in 
s. 488 of the Or P. C , to signify only visible 
means such as real property or definite em- 
ployment. If a man is healthy and able- 
bodiedhe must be taken to have the means 
to supp ort his wife. I, therefore, find no 
absolute ground for interference ; but I 
agree with the petitioner that this order is 
not altogether satisfactory. It should have 
been more cleaily set forth whether the 
wife has merely left the house upon the 
arrival of the second wife nr has been ac- 
tually driven out If petitioners remedy 
were concluded, there might be reason for 
re-opening the matter But it is obvious 
from the Statute itself that persons aggriev- 
ed by these magisterial orders are expected 
to take their case to the Civil Courts Sec- 
tion 488 of the Cr P 0 , ])rovides a speedy 
remedy and safeguards a deserted wife or 
child from starvation, but when other issues 
are raised, they should be settled in the 
Civil Courts, and nothing is to be gained 
by protracted litigation in the Criminal 
Courts Doubtless it is with that intention 
that no appeaSthas been allowed from orders 
under a. 488. 

Therefore, I decline to interfere and ad- 
mission is refused. 

r. N. v. 

z. K. Petition dismissed. 


ALLAHABAD HIGH COURT* 

C'RIMIIi^ALliBVISION No. 592 OF 1925. 

December 7, 1925. 

Present *~-Mr. Justice Sulaiman. 

MULAI KAI— Accused— Applicant 
versus 

EMPEROR— Opposite Party. 

Penal Code (Act XLV of I860), ss, 44, 190— Threat 
to institute civil suit, whether threat of ''injury". 

A threat to institute a civil suit for a declaration 
of right against any person who is objecting to such 
right does not amount to a threat of “injury" within 
the meaning of s 190 of the Penal Code, [p 86 T, 
col. 2] 

Criminal revision from an order of the 
Sessions Judge, Benares, dated the 18th 
July 1925. 

Mr. P. L. Banerjiy for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT.— This is a criminal revi- 
sion from an order convicting the accused 
under s. 190 of the Indian Penal Code and 
^sentencing him to a fine of Rs. 55* 


863 

The applicant is the mukhtar-am of 
Musammat Daulata Kunwar who had con- 
Ptruoted a temple inside her house, instal- 
led idols therein and performed puja by 
sounding conches in the evening The 
Muhammadans of the mohalla objected to 
this and approached the District Magistrate 
who deputed a joint Magistrate to inspect 
the locality The learned Magistrate being 
satisfied that there was an apprehension of 
some dispute passed an order under s. 144 
of the Cr. P. C on the 4th of February 1925 
directing Musammat Daulata Kunwar to 
keep all the doors of the room in which 
the idols were kept closed and bolted, and 
to abstain from making any musical or 
other noise during a short period. After 
this the District Magistrate must have 
been trying to get the matter settled 
amicably if possible. On the 25th of Feb- 
ruary 1925 a large number of notices includ- 
ing one to Hafiziillah were sent out by the 
applicant under the name of Musammat 
Daulata Kunwar. As the notice to Hafizul- 
lah IS the real basis of this prosecution it 
is necessary to set forth its terms in some 
detaib ItB purport was as follows — 
“You along with others drew the atten- 
tion of the District Magistrate and got 
him to depute the joint Magistrate to 
inspect the locality and convinced him that 
there was a fear of religious dispute which 
induced him to pass an order under s. 144 
of the Cr. P. C. You are, therefore, given 
this notice that within one week of this 
date you should in writing express 
your dissociation from the said acts and 
give it in writing that you have no con- 
nection or concern with those acts and that 
you do not desire to interfere with the 
worship which 1 perform in accordance 
with Hindu dharamsastras. If you fail to 
do so then you also will be impleaded in 
the array of the defendants in the civil suit 
which 1 am about to bring,” The Courts 
below have held that the threat contained 
in the notice amounted to a threat of 
injury to a person for the purpose of in- 
ducing that person to refrain or desist from 
making a legal application for protection 
against any injury to any public serv- 
ant legally empowered as such to give 
such protection. The view taken by the 
Courts below is that the real intention 
of the accused was to make the complain^ 
ant desist from approaching the Dis- 
trict Magistrate any further. Perhaps it 
would be best to quote the words of th 
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Appellate Court itself. “The notice in ques- 
tion goes beyond the legitimate require- 
ments of the case, and leading the entire 
notice and considering other ciicumstances 
attending the matter in dispute the impres- 
sion which one gets is that the notice 
was by way of a threat of a civil suit 
against the person to whom the notice was 
addressed by which it was intended that he 
should refrain from approaching the District 
Magistrate about the matter and to seek 
his protection.” 

When the alleged threat of injury is 
contained in a written notice it is very 
doubtful how far the Courts are entitl- 
ed to go outside the language of that 
notice in order to infer an intention which 
does not appear from that writing. The 
notice does not ask the addressee to refrain 
from approaching the District Magistrate 
any longer. Nor does it refer to any pend- 
ing dispute 'The Courts below, however, 
have taken the true intention to have been 
to make the complainant refrain from ap- 
proaching the magisterial authorities. As- 
suming for the sake of argument that it 
was open to the Courts below to infer this 
intention, the question still remains whether 
the threat of the institution of a civil suit 
is an injury within the meaning of s. 190 of 
the Indian Penal Code. 

It is noteworthy that the addressee was 
called upon to make three statements in 
writing (1) dissociating himself from the 
previous acts, (2) stating that he had no 
concern or connection with them and (3) 
expressing his desire not to interfere with 
the womhip. Unless the addressee had on 
the previous occasion made an objection 
to the worship or taken any part in approach- 
ing the authorities or unless he was 
denying her right to^ perform the worship, 
Musdiuiudt Daulata Kunwar would have no 
cause of action for maintaining a civil suit 
against him. Before, therefore, the ad- 
dressee was to be impleaded in a civil suit 
recklessly it was essential to know for 
certain whether there was any cause of 
action against him. The notice mentions 
in express terms that if he does not comply 
with the request of Miisammat Daulata 
Kunwar he would be impleaded in the civil 
suit. 

The non-compliance with the request 
contained in the notice would have involved 
Hafizuliah being impleaded in the suit. 
Does the institution of a civil suit against 
a person amount to an injury within the 


meaning of s. 190? The word ‘injury’ has 
been defined in s. 44 of the Indian Penal 
Codeas denoting any harm whatever 
ly caused to any person in body, mind 
reputation or property. Musdmmdt Daulata 
Kunwar had a right to bring a civil suit 
for a declaiation of her right to maintain the 
temple and perform the worship. Whether 
she w’ould ultimately succeed or not is 
quite a different matter, but she had a right 
to maintain a suit against any person who 
was objecting to her right. Can the institu- 
tion of a civil suit against a person who 
was so objecting be called a harm illegally 
caused? The recourse to a Civil Court 
cannot amount to causing an illegal harm. 
Under certain circumstances a false com- 
plain against a person may be an il- 
legally caused harm. It may also be pos- 
sible to conceive of cases where a totally 
false suit, vexatious and frivolous in its 
nature intended to harass a person, may 
amount to a harm illegally caused. But 
in this particular case the institution of a 
civil suit for a mere declaration of right 
against any person who was objecting to 
that right cannot be said to be a harm 
illegally caused in bod 3 % mind reputation 
or property. The complainant Hafizuliah 
was exaimed in this case and from his evi- 
dence it appears that he himself had done 
nothing in particular before the order under 
s. 144 was passed. He has stated that he 
became surprised as to how notice was 
served on him. He had no acquaintance 
with Musammat Daulata Kunwar. He had 
never complained about the temple and 
never wanted before nor did want then to 
do anything against the Musa wmaf ’a temple. 
He had not asked any one to do anything 
in respect of the notice he had received 
and he said that he did not reply to the 
notice as he thought that the notice had 
been sent to him by mistake. These state- 
ments make it quite clear that there v^as 
nothing personal in sending the notice to 
Hafizuliah. The accused’s version that the 
object was to ascertain whether Hafizuliah 
was objecting to her right in order to make 
up one’s mind whether or not he should be 
impleaded in the civil suit, appears to be 
not unfounded. I accordingly allow this 
revision and setting aside the conviction 
and the sentence acquit the accused of the 
charge and direct that the fine, if paid, be 
refunded. 

z. K. RevUion allowed^ 



[9^ I. 0. 1926] AJO MIAN 

PATNA HIGH COURT. 

Criminal Revision No. 97 op 1925. 

April 15, 1925. 

Present: — Justice Sir John Bucknill, 

Kt., and Mr. J uslice Maepherson. 

AJO MIAN AND OTHERS— Accosed— 
Petitioners 
versus 

EMPEROR — Opposite Party. 

Criminal Procedure Code (Act V of 189S), ss 
JtS9 •Opportunity given to accused to ci oss^examine 
prosecution witness— Witness, re-calL of, at request 
of accused — Refusal of Magistrate to re-call witness 
— Discretion — Revision — High Court, interference by. 
While a Magistrate is bound under s 2b7 (1) of the 
Cr. P. 0 to issue process on the application of an 
accused person who has enteied on las defence for 
compelling the attendance of a witness for the puipose 
of examination or cross-examination (save in certain 
stated circumstances which the Magistrate must find 
and must set forth in writing), the proviso to that 
section on the othei hand delinitely prohibits the 
Magistrate fiem issuing such process, if the accused 
has cross-exammed or had the opportunity of cross- 
examining the witness after the charge was framed, 
unless the Magistiate is satisfied that such attendance 
is necessary foi tiie piiiposes of justice, tliat is to say, 
unless he is convinced of the existence of the strongest 
possible grounds for disiegardmg the piobibition. 
The exception to the prohibition must not be read as 
swallowing up tlie prohibition or the wliole proviso as 
enjoining that the Magistiate shall issue process if he 
IS not satisfied that the attendance of the witness is 
unnecessary for the ends of justice, or if he is not 
satisfied that (as in the case of the witnesses not 
covered by the pioviso) the application is made for 
the purpose of vexation or delay or for defeating the 
ends of justice On the contrary the prohibition may 
not be disregarded unless in the opinion of the Magis- 
trate the pui poses of justice not meiely waiiant l>ut 
demand such disregard It is not incumbent upon 
the Magistiate to record in wilting his leasons for 
not being satisfied that the attendance of a itness 
is necessary for the purposes of justice fp 861), 
col8l&2] 

If a good case is made out that the Magistrate's 
refusal to summon the witness was outside the limits 
of a leasonable discretion the High Couit would intei- 
fere with the exercise of such discretion, but the posi- 
tion must be most clearly established that the Magis- 
trate’s decision was unreasonable and impioper befoie 
the interference of the High Couit could proijeily be 
invoked or expected [p 867, col 1 ] 

Criminal revision fiom the decision of 
the Sessions Judge, Bhagalpur, modifying 
that of the Magistrate, First Class, Bhagal- 
pur, dated the 2(3rd December iy'^4. 

Sir AH Imam and Mr. S. A. Sani, for 
the Petitioners. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT. 

Bucknill, J. — This was an application 
in criminal re visional jurisdiction made 
on behalf of six Muhammadans. The first 
was found guilty by a Magistrate of the 
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First Class at Bhagalpur, on the 23rd 
December last of an offence punishable 
under s. 326, Indian Penal Code (causing 
grievous hurt with a dangerous weapon) ; 
he was sentenced to one year’s rigorous 
imprisonment. He was also found guilty 
of an offence punishable under s. 148, 
Indian Penal Code (rioting armed with a 
deadlj^ weapon). For this offence he was 
again sentenced to one year’s rigorous im- 
prisonment, the sentences were to run 
consecutively. The other five applicants 
were all found guilty, firstly, of an offence 
punishable under s. 147, Indian Penal 
Code (riot) and, secondly, of an offence 
punishable under the combined provisions 
of ss. 326 and 149, Indian Penal Code, that 
is to say, of causing grievous hurt with 
deadly weapons whilst members of an 
unlawful assembly. The object of the un- 
lawful assembly was stated to be to assault 
Hindus. The second applicant was in res- 
pect of each of these offences sentenced 
to undergo rigorous imprisonment for one 
year ; but the sentences have been ordered 
in his case to run concurrently. The other 
applicants were sentenced to six months' 
rigorous imprisonment in respect of each 
offence and in their cases also their sen- 
tences were ordered to be concurrent. 

On appeal to the Sessions Judge of 
Bhagalpur the conviction of the first appli- 
cant was set aside in so far as the charge 
against him under s. 326 was concerned* 
His conviction and sentence, however, under 
8. 148 was upheld. The convictions and 
sentences of the other applicants under 
8 147 were also upheld, but, although the 
convictions under the combined provisions 
of ss. 326 and 149 were upheld, the sentences 
were set aside in view of the fact that double 
sentences in respect of such cognate offences 
were not regarded by the Sessions Judge as 
being permissible. 

The circumstances which gave rise to the 
prosecution were very unfortunate and were 
the result of some communal disturbance 
at Bhagalpur between the Muhammadans 
and Hindus. It is said that the Hindus 
were celebrating a festival with consider- 
able ceremony and that the passing of their 
procession with music and song close to a 
Moslem mosque gave some umbrage to the 
Muhammadans. It is alleged that the 
Muhammadans attacked some Hindus and 
injured some of them considerably. We 
are informed that more than one set of 
charges has arisen from this affair* It is^ 
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however, with the facts of this prosecution 
which is the subject-matter of the present 
application that we are at the moment con- 
cerned. 

The learned Counsel who has appeared 
for the applicants has urged three points 
before us The first is that his clients have 
been the victims of certain illegalities in 
procedure at the hands of the Trying Magis- 
trate. The second is that there was no 
common object as alleged in the charge, 
viz., assault on Hindus, but merely an isolated 
series of encounters for which perhaps indi- 
viduals might properly be found guilty of 
specific offences if they were brought home 
to them. Thirdly, that in the peculiar 
conditions exemplified in the evidence the 
sentences imposed are unnecessarily severe. 

With regard to the first point it seems 
clear that after the prosecution case had 
proceeded for sometime, the Counsel who 
was appearing for some of the applicants 
fell ill, he was assisted by some Pleaders 
who asked for a po.stponement of the trial 
on the ground that they were not in a 
position to undertake the cross-examination 
of the remaining few prosecution witnesses. 
The Magistrate, how’ever, Avho had, from 
the commencement, intimated his intention 
to the parties of continuing if possible to 
hear the case de die in diem refused the 
application. The result was that some five 
of the prosecution witnesses including both 
members of the Police force and private 
persons were not cross-examined. It is not 
seriously contended that the Magistrate 
acted either illegally or really unreasonably 
in what he did, one can only agree with 
the learned Counsel for the applicants that 
the attitude of the Pleadens who were ap- 
pearing for the applicants cannot be the 
subject of commendation. It is obvious 
that under the circumstances they should 
have done their best to help their clients 
and it would seem that they were not 
doing so by the attitude which they thought 
fit to adopt. However, when the acciised 
filed their list of witnesses and applied to 
the Magistrate under s. 257 of the Cr. P. C., 
they asked that these five witnesses should 
be ordered to attend for the purpose of 
cross-examination, it is quite clear that it 
is ' contemplated under the provisions of 
that section that they had a right to make 
this application and indeed it has been 
laid down in the Calcutta High Court in the 
case of Sheo Prakaah Singh v. Rawlins (1), 

2a 0. m 
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that if the Magistrate in fact does accede 
to such a rec^uest the accused are entitled 
to cross-examine such witnesses so called to 
the Court. The section itself, however, 
gives the Magistrate certain poweis to 
refuse such an application ; whether it is 
the case of a witness who is desired to be 
called for the defence or whether it is one 
whom it is desired only to cross-examine. 
These grounds are either that the applica- 
tion has in the Magistrate’s view been made 
for the purposes of vexation or delay or for 
defeating the ends of justice; and he has to 
record in writing his decision for his 
refusal. In this case the Magistrate refus- 
ed to grant the application for the order 
that these prosecution witness-S, who had 
not been cross-examined, should attend for 
that purpose. In rejecting the application, 
the Magistrate in his order-sheet has 
written I have already rejected the 

prayer to adjourn on that account and see 
no reason to revise my opinion and grant 
it now/’ Had the section rested there, it 
is possible that the Magistrate could 
have been rightly said not to have given 
in writing any ground for his decision 
which is contemplated by the section as a 
good ground for his refusal ; but there is a 
proviso to the section which alters the 
complexion of his action. The proviso to 
the section is to the effect that, ^ 

accused has cross-examined or had the 
oppovtuniiy of cross-examining any witnet-s 
after the charge has been framed, the 
attendance of such witness shall not^ be 
compelled under the section’s provisions 
unless the Magistrate is satisfied that it is 
necessary for the purposes of justice. 

I think that it is quite clear in this case 
that the Magistrate was not satisfied that 
it was necessary for the puiposes of justice 
to compel the attendance of these wit- 
nesses, but it is contended that the Magis- 
trate cannot unreasonably say or assume 
the position that he is not so satisfied. In 
other words, if, where there exist copnt 
reasons why the Magistrate should have 
been satisfied, it is illegal for him to say 
that he is not ; his non- satisfaction must be 
based on reasonable grounds. It is argued 
that in this case there very good 

reasons for thinking that it was necessary 
in the interests of justice that these wit- 
nesses should be directed to attend for 
cross-examination. ♦ . 

There can be no doubt that in this c^e 
an opportunity was in fact afforded to the 
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accused to cross-examine these witnesses at 
the proper time ; it may not have been 
passible for the accused’s leading Oounsel 
to conduct the cross-examination but the 
accused were represented it is admitted, by 
other lawyers* 

The learned Counsel for the applicants 
does not contend that the mere fact 
that an accused’s lawyers declined to 
cross-examine such witnesses or that the 
mare fact thatsuch witnesses were noi cross- 
examined constitute factors which would 
justify an argument that a Magistrate’s 
opinion of satisfaction that under such cir- 
cumstances it was not necessary for him to 
order the attendance of such witnesses 
under s. 257 could be attacked, for to do 
so would, of course, be to contend that the 
proviso to the section was meaningless and 
that whenever for any reason prosecution 
witnesses were not cross-examined they 
must be ordered to attend if application 
for their cross-examination is made by an 
accused under s. 257. 

What, however, he does urge is that this 
Court should scrutinize the reasons why 
the Magistrate was satisfied that the 
attendance of the witnesses was not neces- 
sary and that if it be shown to this Court 
that there tcere existing reasons why their 
attendance was necessary for cross-examin- 
ation for the purposes of justice this 
Court should interfere in its revisional 
jurisdiction and hold that the Magistrate's 
refusal was unreasonable and inequitable. 
I am ready to agree that if a good case was 
made out that the Migistrate’a refusal was 
outside the limits of reasonable discretion 
this Court should and would interfere ; but 
I am sure that that position must be most 
clearly established, (i e , that the Magis- 
trate’s decision was unreasonable and im- 
proper) before the interference of this 
Court can properly be invoked or expect- 
ed, 

I do not, however, think that in this flase 
any such position has been established. 
The point was argued at some length 
before the Sessions Judge who deals with 
it in his judgment thus There remains 
to be considered the matter of prejudice 
raised by the appellants. On 15th Novem- 
ber 1924, after the framing of the charges, 
and while the cross-examination of the pro- 
secution witnesses was in progress a peti- 
tion was put in on behalf of some of the 
accused stating that Mr. Uassan the defend- 
ing Counsel had fallen ill and asking for 
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an adjournment. This was refused. On 
that date some witnesses were cross-ex- 
amined on behalf of two of the accused, 
namely, Sachidanand Singh, Sub-Inspector, 
Upendra Mohan Chose, Inspector, Rajendra 
Prasad, Deputy Superintendent, Muham- 
mad Ahsan, Sub-Inspector and some others. 
The Pleaders appearing on behalf of the 
other accused, that is to say accused whom 
Mr. Hassaii was defending refused to cross- 
examine at all. On 19th November, after 
the prosecution had closed their case, a 
petition was put in on behalf of these 
accused to re-call the four witnesses men- 
tioned above for cross-examination under 
s 257 of the Cr, P. C, This was rejected 
by the Magistrate. Consequently these 
four persons were not cross-examined ou 
behalf of the accused for whom Mr, Hassan 
appeared. 

“Section 257 lays downi clearly that the 
Magistrate need not re-call witnesses 
whom the defence have had an opportunity 
for cross-examining unless he is satisfied 
that it is necessary for the purposes of 
justice. The order of the Magistrate 
accordingly is perfectly legal, nor do I 
consider that he exercised his discretion, 
wrongly. It is not suggested that the 
Pleaders appearing for the other accused 
were insufficiently instrcuted or particular- 
ly incompetent and if it was considered 
that the Counsel appearing for the other 
accused had not covered the whole ground 
in his cross-examination their conduct in 
refusing to put any questions at all is 
deserving of i e-proof In any case these four 
officers did not fully implicate any of tha 
appellants except Ajo, Hafiz Gafoor, and 
Abdul Latif The rest of the evidence is 
sufficiently strong against the two former, 
and Abdul Latif was one of the two men 
on behalf of whom cross-examination was 
actually made " 

These observations seem substantially to 
show that the Magistrate's decision could 
not have been regarded as unreasonable. 
Nor has the learned Oounsel for the appli-^ 
cants in the course of his able and interest- 
ing argument been able to prove to ns in 
what way with certainty his clients' position 
was prejudiced or could have been improv- 
ed by cross-examination of these witnesses: 
all that he can urge is that it might perhaps 
have been possible from a cross-examination 
of these witnesses to have extracted from 
them something which might have be$n 
ofadvaRtage to the aoouaed. But this 
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not, I think enough In order to justify this 
Court’s interference in a case such as this 
and on a decision based on the proviso to 
8. 267, Or. P, C., it must be shown to this 
Court not that there possibly by some 
chance might have been' but that in fact 
there was matter to be obtained from the 
witnesses sought to be called for cross- 
examination which would have materially 
affected the result of the trial; as the Assist- 
ant Government Advocate has aptly ex- 
pressed it, the onus is clearly on the 
applicants to establish that position ; and 
I do not consider that in this case they have 
succeeded in so doing. 

With regard to the second point urged by 
the learned Counsel for the applicants, 
namely, that there was really no common 
object as laid in the charge (that is to say, 
of asBult on Hindus) he bases his argument 
upon a close and detailed examination of 
the somewhat confused phases of what took 
place on the day of occurrence. He shows 
that there were a series of not very closely 
if at all connected events on that day; but 
they had for some little time before been 
preceded by happenings which had given 
rise to a good deal of Muhammadan mis- 
givings and chagrin. In the opening 
words of the applicant’s petition “For 
some time past the relations between the 
two communities, viz., the Hindu and the 
Muhammadan of Bhagalpur had become 
strained and the feelings were running very 
high.’’ The Hindus had, it is said, issued 
notices to their co-religionists on 21st August 
192 1 , to the effect that it was contemplated 
celebrating shortly their janamashatmi fes- 
tival with considerable splendour, and on 
the 22nd they issued another notice asking 
that they (the Hindus) should, on the follow- 
ing day, keep their shops shut and stop 
business and join the dadhikado procession 
which was to take place on the 23rd. 

The Moslems seem to have been afraid 
that they would be insulted in some fashion 
and went so far as to apply to the Sadr 
Sub- Divisional Officer at Bhagalpur asking 
for Police arrangements to be made in order 
to prevent a breach of the peace and that 
the Hub' Divisional Officer should take some 
preventive measures: the Sub-Divisional 
Officer was a Moslem gentleman, be did not 
take any measures to prevent the procession 
taking place but apparently took some Police 
precautions which seem indeed unhappily 
to have been needed. 

On the 23rd the procession took place, 
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it seems that a large number of Moslems 
were gathered in and around a large mosque 
which the procession passed. The precession 
was guided and shepherded by the Police; 
it was carrying an image of Sri Krishna to 
the Ganges; some of the processionists car- 
ried bamboos with flags. Apparently trouble 
was only averted as the procession pass- 
ed the mosque, by the Police for some 
stones were thrown at the tail of the pro- 
cession by several Muhammadans. Some 
of the processionists (the procession is said 
to have been about 5000 strong) were 
beginning to throw stones back and some 
of them began to jump over the rails at the 
side of the road and to run back towards 
the Muhammadans, but the Police managed 
to stop any fracas. The procession went on 
to the Ganges and then was apparently 
returning; but it was diverted by another 
route : some (perhaps 60) Hindus, partly 
processionists and partly perhaps spectators, 
were re-tracing their steps by the route 
by which the procession had come and 
drawing towards the mosque, at this stage 
a number of Moslems, said to be armed 
with swords, axes and lathis, raised shouts 
and ran out, the Police tried to prevent any 
outbreak and so also did some very re- 
spectable Moslems, they seem to have pre- 
vented the Moslems from attacking this 
party but some of the Muhammadans 
(amongst them being it is said the appli- 
cants) turning back began toknockaboutany 
Hindus whom they met, several of whom 
were witnesses in this case. The applicant 
No. 1 Ajo Mian is well identified as being 
the leader or one of the leaders of this 
party of Moslems to which the accused 
(and no doubt others) belonged, he is said 
to have carried both a sword and a lathi, 
and I regret to say to have used the former 
vigorously. 

Applicant No. 2 Hafiz Gafoor is shown to 
have carried and used a Mirzapur danta 
which is a heavy stick. Applicant No. 3 
Sheik Janglu is said to have carried a 
lathi. 

Applicant No. 4 Sheik Bado is said to 
have been armed either with what is de- 
scribed as a meat Cutting instrument or a 
small lathi and to have been throwing 
stones. Appellant No. 5 Abdul Latif is said 
to have been armed with a sword or a lathi 
whilst a lathi only is said to have been 
carried by applicant No. 6 Abdul Razak. 

I have at the commencement of my ob- 

servations stated what sentences were impos- 
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ed: One year on Ajo Mian, one year on Hafiz 
Qafoor, and six months on each of the rest. 
I cannot see any good reason for justifying 
the attack which the applicants made, al- 
though I am quite prepared to think that 
they felt a good deal vexed at the Hindu 
religious demonstration. I have, however, 
very little sympathy with people who use 
swords unnecessarily in an emeute. 

I think, however, that taking all the 
circumstances into consideration, the sen- 
tence on Ajo Mian may be reduced to six 
rnonths and on the others to three months 
rigorous imprisonment and I should like it 
actually drawn to their attention in thus 
taking a lenient view of what might have 
been, had it not been for the Police and the 
more sober-minded members of their own 
community, a most serious matter, that 
I most earnestly trust that in future they 
will endeavour to keep on good terms with 
their neighbours whatever differences of 
creed may separate their religious and 
social lives. They have got to live side by 
side and the many ties which should bind 
them together are really stronger than the 
forces which sometimes seem to tend to 
separate them. 

Macherson, J.— I agree to the order 
proposed. 

On behalf of Ajo, Hafiz Qafoor, Janglu 
and Bado the first four petitumers, chief 
reliance is placed on the first argument. 
Now while a Magistrate is bound unders. 257 
(1) to issue process on the application of 
an accused who has entered on bis de- 
fence for compelling the attendance of 
a witness for the purpose of examination 
or cross-examination (save in certain stated 
circumstances which he must find and 
must set forth in writing), the proviso to 
that enactment on the other hand definite- 
ly prohibits the Magistratefrom issuing such 
process, if the accused has cross-examined 
or had the opportunity of cross examining 
the witness after the charge w’as framed, 
unless the Magistrate is satisfied that such 
attendance is necessary for the purposes of 
justice, that is to say, unless he is convinced 
of the existence of the strongest possible 

f rounds for disregarding the prohibition. 

he exception to the prohibition must not 
be read as swallowing up the prohibition or 
the whole proviso as enjoining that the 
Magistrate shall issue process if he is not 
satisfied that the attendance of the witness 
ia unnecessary for the ends of justice or if he 
is not satisfied that (as in the case of the 


witnesses not covered by the proviso) the 
application is made for the purpose of vexa- 
tion or delay or for defeating the ends of 
justice. On the contrary the prohibition 
may not be disregarded unless in the opinion 
of the Magistrate the purposes of justice 
not merely warrant but demand such dis- 
regard. It is also clear that it is not in- 
cumbent upon him (though it is often ex- 
pedient) to record in writing the reason for 
not being satisfied — the natural course would 
be to require a record of reasons for dis- 
regarding (not for not disregarding) a 
statutory prohibition 
Though there may be exceptional cases 
where the Court can eee at once that the at- 
tendance of a witness referred to in the pro- 
viso should be compelled, it is ordinarily 
for the applicant to satisfy the Magistrate 
that it is necessary for the purposes of 
justice that his application for compelling 
the attendance of such a witness should be 
granted. In the present instance the first 
four petitioners had had an opportunity 
of cross-examining certain witnesses through 
Pleaders who represented them throughout 
the trial, but they nad not availed them- 
selves of it. They sought to bring themselves 
within the proviso by merely pointing out 
that their Counsel who would have cross- 
examined was ill. But much more than the 
mere statement of that fact was necessary 
in the circumstances of the case to show 
that the attendance of the witnesses who 
had not been cross-examined on the peti- 
tioners’ behalf, was necessary for the pur- 
poses of justice. For instance that there 
were definite matters of importance on which 
the witnesses ought to be cross-examined 
on behalf of the petitioners. Only general 
considerations, however; were advanced 
and no real attempt was made to satisfy 
the Court that the application came 
within the exception to the statutory pro- 
hibition. Manifestly those considerations 
failed to satisfy the Magistrate. Now, the 
burden of showing in appeal or revision that 
the Magistrate ought to have been satisfied 
lies very heavily on the appellant or peti- 
tioner. The discretion is committed to the 
Magistrate and if valid reasons for exercis- 
ing it in favour of the accused $re not ad- 
vanced in his Court or do not clearly appear 
from the record as it stood at the time, 
it is impossible for the superior Court to 
hold that he was wrong in failing tp dis- 
regard the statutory prohibition in favour of 
the accused. Little weight is to be accorded 



Sfo MASALA V. nuvmoA: [62 1. 0. 1626] 


to consideratiooB which did not occur to the 
applicant at the time and are of the nature 
of afterthought. It is clear, therefore, that 
even if attention in restricted to the con- 
siderations in fav'our of the argument, there 
is no ground for interfering in revision 
with the order of the Magistrate. 

There are, however, special considerations 
in the present case v^hich militate against 
interference in revision. Not only is it 
not shown that there were materials before 
the Magistrate on which he was satisfied 
or which ought to have satisfied him that 
process to compel the attendance of the 
witnesses who had not been cross-examin- 
ed was necessary for the purposes of j ustice, 
but it is obvious that he was not so satisfi- 
ed and that he was even satisfied to the 
contrary. The parties had been warned 
that the trial would proceed from day to day 
and the Pleaders of petitioners Nos. I to 4 
ought to have been ready. Mr. Naim an ex- 
perienced Counsel, cross-examined at length 
the witnesses present on that date on behalf 
of Latif and Bazak petitioners Nos. 5 and 6 
and on the case generally prima facie cover- 
ing the whole ground. Several of the 
numerous Pleaders appearing on behalf of 
the first four petitioners were also retained 
on behalf of Latif and Razak and two 
of them at least were present in Court. 
There were sixteen accused on trial and when 
Mr. Naim concluded noji only petitioners 
Nos. 1 to 4 but also all the other ten 
accused declined to cross-examine. It was 
thus even possible for the Magistrate on 
consideration of all matters before him 
actually to be satisfied that it was not neces- 
sary for the ends of justice to compel the 
attendance of the four prosecution witnesses 
for further cross-examination. 

It is not unusual for the defence to take 
advantage of a contretemps of the nature 
indicated in order to make capital out of it 
in appeal or revision, especially where, as 
in this instance, the risk involved is negli- 
gible. In circumstances such as have been 
detailed the Trying Magistrate alone is in a 
position to gauge the situation and to ap- 
preciate whether the refusal to cross-examine 
and the subsequent application for process 
against the same witnesses has been merely 
“tactical,” and thus it behoves superior 
Courts to be on their guard against sugges- 
tions as to the conduct of the trial. 

Finally reference may be made to the 
specific finding of the learned Sessions 
Judge that theelimiaationof the depositions 


of the witnesses not cross-examined onbehalf 
of petitioners Nos. 1 to 4 would not improve 
the position of these petitioners, since those 
witnesses do not advance the prosecution 
case against petitioners Nos. 3 and 4 and 
the other evidence on record is adequate to 
establish the charges against the petitioners 
Ajo and HalTz Ghafur. 

The first ground is, therefore, without 
merit. 

The second plea on behalf of appellants 
fails since the common object set out in the 
charge of assaulting Hindus — not the pro- 
cessionists only but also any members of the 
community met with — has been found to be 
established, while as to the sentences I would 
join in the hope that the reduction may 
have a beneficial effect ori the relations be- 
tween the two communities at Bhagalpur. 

z. K. Rule discharged: 

Sentence reduced 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 711 op 1925. 

December 16, 1925. 

Present : — Mr. Justice Daniels. 

Musammat MASALA — Applicant 
versus 

EMPEROR THitocoH RAMJAG 

AND OTHERS — OpFOS TB PaRTIBS. 

Criminal Proceduie Code (Act V of 1898), s. J,S9 — 
V. P. Village Panchayat Act (VI of 1990), ss. 81, SS 
— Criminal trial — Acquittal— Revision— Inierfet ence 
by II lyh Court. 

Section 32 of the U. P Village Panchayat Act 
applies only to suits; the corresponding provision 
applicable to criminal cases is contained in s. 31 of 
the Act. 

Where an Appellate Court sets aside a conviction 
on the ground that the proceedings in the Trial Court 
were without jurisdiction, the finding being based on 
a misreading of a statutory provision, the High Court 
is entitled to set aside the order of acquittal in revi- 
sion. 

Criminal revision from an order of the 
District Magistrate, Basti, dated the J6th 
October 1925. 

Mr. Harnandan Prasad, for the Appli- 
cant. 

Mr. Kumuda Prasad, for the Opposite 
Parties. 

JUDGMENT. — This is an application 
in revision against an order of the District 
Magistrate of Basti on appeal from a convic- 
tion under ss. 352 and 426, Indian Penal 
Code. The cas3 was instituted before the 
Sub'Divisional Magistrate who made it over 
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to the Tahaildar, The Tahsildar convicted 
the accused and sentenced them to payment 
of fine No question of the application of 
the Village Panchayat Act seems to have 
been raised at any stage of the proceedings 
until the appeal was argued before the 
District Magistrate. The District Magis- 
trate on the basis of s. 32 of that Act con- 
sidered that the Tahsildar had no jurisdic* 
tion to try the case and held his proceed- 
ings to be void and cancelled his order. 
The learned District Magistrate has entirely 
misunderstood s. 32 of the Village Pancha- 
yat Act which applies only to suits. The 
provisioinjipplicable to criminal cases is s. 
31. It is urged that technically this order 
amounts to an acquittal and, therefore, this 
Court should not interfere in revision. This 
is just one of those cases in which the High 
Court is justified in interfering, the Appel- 
late Court having wrongly considered that 
the whole of the proceedings in tlie Trial 
Court were without jurisdiction. I accord- 
ingly set aside the order of the District 
Magistrate and direct him to re-hear the 
appeal. 

z. K. Order set aside. 


PATNA HIGH COURT. 

OfiiMiNAL Revision No. 725 of 1924. 
February 2, 1925. 

Present: — Mr. Justice Jwala Prasad. 
JEOBARAN SINGH and otheks— 
Accused— Petitioners 
versus 

RAMKI8HUN LAL— Opposite Party. 

Bengal Ferries Act (I B C of 18S5), ss J/I, 28 — Cri- 
minal Procedure Code {Act V of s 2SJ!^~~Ferry, 

unauthorized, maintenance of — Carriage of passengers 
or property — Offence Several offences, trial of — Pro- 
cedure 

S 3 ction 16 of the Bengal Ferries Act only makes 
the maintenance of a ferry within the prohibited area 
an unauthorized act but does not make such an act 
penal Section 28 of the Act is, however, a penal 
provision which makes the maintenance of an un- 
authorized ferry under s 16 of the Act an offence 
when the fei ry is used for conveying a passenger, 
animal, vehicle or other thing for hire [p 872, col 1 ] 

III order to constitute a ferry such as contemplatea 
by the Bengal Ferries Act it is necessary ^ that there 
should be two points on both sides of the river so that 
passengers and property may be conveyed from one 
side of the river to the other It must be connected on 
both sides ^ith land on the banks of the river [ibid ] 

The maintenance of a private ferry is in contraven- 
tion of s. 16 of the Bengal Ferries Act for which the 
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person who maintains the ferry may be liable for 
damages and an injunction may also be issued against 
kim If, however, xn addition to maintaining such a 
prohibited private ferry, he carries pissongers or 
pr,)p 0 rty he is liable criminally under a. 28 of the 
Act and each time he conveys passengers or property 
for hire ho commits an offence Each trip is a 
separate tiansiction and can be tried separately. 
Whore several taps are made within the course of a 
few days the proper piooediire is for the Magistrate to 
try the accused at one time only m respect of three of 
these transactions and to use the remaining transac- 
tions as evidence m the case for the purpose of deter- 
mining the amount of the damages payable under the 
Act. If a conviction is obtained in reapset of transac- 
tions selected for trial, the Court should slay the 
eiir|uiiy into or trial of the other charges which will 
have the effect of the acquittal of the accused on 
those charges subject to the event of the conviction 
being set aside on appeal oi revision If the convic- 
tion IS sot aside th^ Magistinte may pioceed with 
the trial of or enquiiy into other charges. [p 872, 
col 2, j) 873, col 1 ] 

Criminal revision from an order of the 
Sessions Judge, Patna, dated the 16th De- 
cember 1924, upholding that of the City 
Magistrate, Patna City, dated the 2nd De- 
cember 1924. 

Messrs. P C. Manuk, S. P. Verma and N, 
N, Sinha, for the Petitioners. 

Sir AH Imam (Assistant Government 
Advocate) and Girindra Nath Mukharji, for 
the Opposite Party. 

JUDGMENT.— The petitioners have 
been summoned to stand on their trial with 
respect to 24 complaints filed against them 
on behalf of a ferry contractor Chandraketu 
Singh by his servant Ramkishun Lai in the 
Court of the City Magistrate of Patna under 
s. 16/28 of the Ferries Act (Act I of 1885). 

The case of the complainant in short is 
that the petitioners were conveying passen- 
gers, etc , for hire in contravention of the pro- 
visions of 8. 16 of the Ferries Act by main- 
taining a ferry between the 9th and 12th 
November 1924. There are 24 complaints 
arising out of as many trips from Marufgunj 
in Patna City across the river Ganges to 
Sabalpur Diara in the Saran District. 

The petitioners’ main objection is that all 
these 24 trips do not constitute as many 
separate offences under the aforesaid sec- 
tion, but that they together constitute one 
offence and, therefore, they should be tried 
at one trial with respect to all these trips. 
Mr. Manuk on behalf of the petitioners con- 
tends that in order to sustain a charge under 
8. 28 it is essential to show in the first in- 
stance that the petitioners maintained a 
ferry to or from any point within a distance 
of two miles from the limits of a public ferry 
which is prohibited by s. 16 of the Act, 
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That section only makes the maintaining of 
a ferry within the prohibited degrees an 
unauthorized act but it is not in itself penal. 
It may give rise to an action for damages, 
but is not punishable under the criminal law. 
Section 28 is a penal provision which makes 
the maintenance of an unauthorized ferry 
under s. 16 an offence when the ferry is used 
for conveying any passenger, animal, vehicle 
or other thing for hire. Accordingly, it is 
contended that the ferry in question was 
used for four days, namely, from 9th to 
12th November, during the Sonepur fair, 
for the purpose of carrying passengers, etc., 
for hire and thus the ferry was maintained 
for the aforesaid four days for the purpose 
of making profit by realising tolls from 
passengers. The act of realising tolls dur- 
ing the four days must be deemed to be one 
continuous act as implying the maintaining 
the ferry under s. 16 of the Act. Therefore, 
each time the toll was realised during those 
four days would not constitute a separate 
transaction and would not form the subject 
of a separate charge or trial against the 
petitioners. 

The word ‘ferry’ has not been defined in 
the Act. Section 5 simply says — 

" ‘ferry’ includes a bridge of boats, pon- 
toons or rafts, a swing-bridge, a flying 
bridge, a temporary bridge, and a landing 
stage”. 

The word must, therefore, be taken in its 
ordinary accepted legal significance. Literal- 
ly it has been defined in Bouvier’s Law 
Dictionary as “a liberty to have a boat upon 
a river for the transportation of men, horses, 
and carriages with Iheir contents, for a 
reasonable toll. The term is used also to 
designate the place where such liberty is 
exercised. In law it is treated as a franchise 
and defined as the exclusive right to carry 
passengers across a river, or arm of the sea, 
from one vill to another, or to connect a con- 
tinuous line of road leading from one town- 
ship or vill to another”. Continuing the 
dictionary says “In a strict sense a ferry is a 
continuation of a highway from one side of 
the water to the other and is for the trans- 
portation of passengers, vehicles and other 
property”. In order to constitute a ferry 
such as is contemplated by the Act in this 
country it is necessary that there should be 
two points on both sides of the river so that 
people and property may be conveyed from 
one side of the river across the other. It 
must be connected on both sides with 
land on the bank of the river. In order to 


give full significance to this meaning of th® 
term the Act has included in it “any other 
appliance by which the water is connected 
with the land”. This purpose may be 
served by a bridge of boats, pontoons or 
rafts, etc. In this sense the public ferry is 
created and leased on behalf of the authori- 
ties, and to protect the rights granted under 
the lease with respect to a public ferry 
the Act has made it illegal to maintain a 
regular ferry on a river within two miles 
of a public ferry so as not to interfere 
with or affect the peaceful working of 
and making profit out of the public ferry 
leased to the contractor. It seems that the 
idea is similar to that in England where, 
the aforesaid dictionary notes, “ferries are 
established by royal grant or by prescrip- 
tion, which is an implied grant in the Unit- 
ed States, by Legislative Authority, exercised 
either directly or by a delegation of powers 
to Courts, Commissioners, or Municipalities.” 
Wherever such public ferries have been 
created provision has always been made to 
protect the interest of the public ferry by 
forbidding individuals erecting a competi- 
tion ferry near about One provision referred 
to in the dictionary is “if an individual, with- 
out authority from the State, erect a new 
ferry so near an older ferry, lawfully estab- 
lished, as to draw away the custom of the 
latter, such individual will be liable to an 
action on the case for damages, or to a suit 
in equity for an injunction in favour of the 
owner of the latter.” This seems to have 
been the object with which s. 16 has been 
enacted. The maintenance, if any, of a pri- 
vate ferry by the petitioners was in contra- 
vention of 8. 16 of the Act for which they 
may be liable for damages and also an in- 
junction may issue against them. If, in 
addition to maintaining such a prohibited 
private ferry, they carried passengers and 
property for hire they are liable criminally 
under s. 28 of the Act, and each time they 
did convey for hire they became liable. 

It seems that each trip was a separate 
transaction and can be tried separately. 
The question, however, is whether the 
petitioners should be tried simultaneously 
for all the offences committed by them be- 
tween the 9th and the 12th November 1924. 

The offences were committed within a 
space of one year and the principles under- 
lying ss. 234 and 240 of the Cr. P. 0. may 
usefully be availed of. The Magistrate 
should try at one time only three of these 
transactions and use the remaining transao- 
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tione as evidence in the case for the purpose 
of determining the amount of punishment 
and damages payable under the Ferries Act. 
If conviction is obtained on such a trial, the 
Court should stay the inquiry into or trial 
of the other charges which will have the 
effect of an acquittal of the accused on those 
charges subject to the event of the convic- 
tion being set aside by higher authorities. 
If the conviction is set aside the Magistrate 
may proceed with the trial or inquiry of the 
other charges. 

z. K, Conviction set aside. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 187 of 1925 
Criminal Revision Petition No. 167 
OF 19^5. 

October 20, 1925. 

Present: — Mr. Justice Jackson. 

ALAMPATH KRI8HNAN— Accused- 
Petitioner 
versus 

The municipal PROSECUTOR, 
CUNNANORE municipality- 

complainant— Respondent. 

Madras District Municipalities Act (V of 19S0), 
8 2k9y Sch V, cl {q)—*'Machinery'\ meaning of-^ 
Collection of handloomSy whether machinery 

The “machinery” contemplated by Sch V, cl (g) 
of the Madras District Municipalities Act is machinery 
worked by power ^uch as steam, water, or electrical 
power, and the word must be confined to such forms 
of machinery as may reasonably be held to be in the 
same category as combustibles, and unwholesome or 
dangerous trades 

Machinery worked by hand such as handlooms or 
sewing machines is excluded from the scope of s 249 
of the Act. 

A collection of maggoms is not “machinery within 
the meaning of Sch V, cl (g) of the Act and no 
license is, therefore, required to be taken under e. 249 
of the Act for using the same. 

Petition, under ss. 435 and 437 of the 
Or. P.O., 1896, praying the High Court to 
revise the judgment of the Court of the 
Bench of Magistrates, dated the 10th Feb- 
ruary 1925, in S. T. No. 1 of 1925. 

Sir K. V. Reddi, for the Petitioner. 

Mr. N. Govindan, for the Respondent. 

The Public Prosecutor, for the Crown. 

ORDER. — Petitioner seeks to revise 
the finding and sentence of the Bench 
Court, Cunnanore, fining him Rs. 10 for 
failure to take out a license under 8. 249, 
Act V of 1920, 


It is admitted that petitioner has a 
weaving factory containing nine looms of 
the sort which the weaver works with his 
hands and feet, known as a maggom or 
European loorq. The Bench has found that 
he was liable to take out a license for using 
for ail “industrial purpose'’ machinery 
as provided in sub-cl. (q) of Sch. V, Act 
V, 1920. The question for determination 
is whether those looms are machinery with- 
in the mischief of the Act. 

The learned Public Prosecutor argues 
that the sub-cl. (q) covers anything which is 
likely to be dangerous to human life, or 
health or property, and any machinery 
used for an industrial purpose which is 
thus dangerous requires a license. On this 
interpretation of the clause, the word 
‘machinery’ would be otiose. Bo long as the 
industrial process were dangerous, it would 
not matter whether it w^as performed by 
hand, instiument or machine ; it would 
still have to be licensed. Something more 
than a mere dangerous process is evidently 
intended by “ machinery” but the question, 
is within what limits the word is employed. 
It cannot have been intended that anything 
which is commonly called a machine must 
be licensed. For instance, no one has ever 
supposed that singer’s sewing machines 
required license, and the literary sense of 
the word is too general to afford any 
guidance. In old English, machine was 
synonymous with universe, and when Ham- 
let concludes his letter to Ophelia, “Thine 
ever more most dear lady, whilst this 
machine is to him”, he treats the word as the 
equivalent of body. For a long time machine 
was used as another word for vehicle, 
a meaning which survives in “bathing 
machine”, and is still, 1 gather from the 
Public Prosecutor, prevalent in the more 
remote parts of the British Isles, and 
although such general sense are long 
obsolete and the teim is now confined to 
some sort of apparatus for applying 
mechanical power, it has within those limits 
a very wide application. Notonly a handloom 
but any hand instrument which involves 
more than one simple mechanical principle 
is a machine. For instance, though a 
hammer may be called an instrument, a 
nail extractor is a machine and a hand 
ginning apparatus is a machine. Thus 
even in its ordinary sense “ machine ” would 
seem to have a wider connotation than the 
clause intends. The Statute itself affords 
no assistance by way of definition ; but | 
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observe that s. 250 reiera to mechanical 
power and I think that this points to the 
right interpretation. Aa obaeived by Pro- 
fessor Murray in the Oxford Dictionary in 
recent use, the word tends to be applied 
especially to an apparatus so devised that 
the result of its operation is not dependent 
on the strength or manipulative skill of the 
workman. In oilier words an apparatus 
driven by other than human and, 1 would 
add, animal power ; I think that the 
machinery contemplated in the Act is 
machinery worked by power such as steam, 
water, or electrical power ; and machinery 
worked by hand such as handlooms, or 
sewing machines is excluded. This, of 
course, is the limited sense in which 
machinery was understood at the time of the 
Luddite and similar riots. No doubt this 
is an arbitrary decision, and it would 
be better if the Statute contained its own 
definition, but it is the only definition 
which, after a careful consideration of tlie 
matter, seems to afford the licensing officer 
a clear criterion, and also to confine 
“machinery" in cl. (q) to such forms of 
machinery as may reasonably be held to be 
in the same category as combustibles, and 
unwholesome or dangerous trades. 

I find that a collection of maggoms is not 
machinery under Sch. V (q) The petition 
is allowed and the conviction set aside. 
The fine should be refunded. 

v. N. V. Petition allowed. 

z. K. 


PATNA HIGH COURT. 

Criminal Appeal No. 15 of 1923. 

March 19, 1925. 

Present : — Justice Sir John Bucknill, Kt., 
and Mr. Justice Maepherson. 

BADKI CHOUDHRY i^ND others— 
Accused — Appbllan is 

'V^7*SUS 

EMPEROR— Respondent. 

Criminal Procedure Code {Act V of 1898), ss. 16S, 
}J2—Evidtnct Act (I of 1872), $ 167 — Statement made 
to Police, whether can be used at trial— Procedure — 
Improper admission of evidence, effect of, 

A statement made by a witness during Police in- 
vestigation can only ba used to assist the accused by 
showing that the witness who in Court deposes to 
certain facts has in his statement before the Police 
given an account or made statements which are con* 


tradiotory to the testimony which he gives in Oourt- 
The statement made to the Police cannot be used at 
large for the purpose of showing that the statement 
does not corroborate or assist the story as put 
forward in the First Information Keport [p, 877, col. 2.] 

Ihs limitations under which such a statement can 
be used arc very strict. The statement of a prosecu- 
tion witness alone can be used at tho trial and only if 
It hdS been reduced to -^vriting and only that part of 
it can be used which is in contradiction of the evi- 
dence of tho witness given in Court provided it is 
duly proved and the attention of the witness has been 
drawn to it A statement made to the Police which 
does not contradict the testimony of the witness given 
m Court cannot be proved in any circumstances, and 
it 13 not permissible to use the recorded statement 
as a whole to show that the witness did not say 
something to the investigating officer [p 880, col. 2; 
p 881, co), 1 J 

Under s 167 of the Evidence Act the improper 
admission of evidencs is not of itself a ground for a 
new trial or reversal of a decision in a case, if it 
appears to tlie Court tliat independently of that evi- 
dence there was sufficient evidence to justify Ihe 
decision. []> 881, col. 2] 

Criminal appeal from a decision of the 
Sessions Judge, Darbhanga, dated the 19th 
January 1925. 

Messrs. K, B. Dutt, S, P. Varvia and L. 
K, Jha, for the Appellants. 

The Assistant Government Advocate, for 
the liespondent. 

JUDGMENT. 

Bucknill, J, — This was an appeal made 
to this Court by eight persons who were 
convicted on the 19th January last by 
the Sessions Judge of Darbhanga of vari- 
ous offences and were sentenced to various 
terms of imprisonment. When the appli- 
cation for the admission of this appeal 
came before this Court before Mr. Justice 
Mullick and myself we ordered that, al- 
though the appeal should be heard, the 
appellants should be directed to show 
cause why their sentences should not be 
enhanced. This was on the 21st January 
last. 

Originally 16 persons stood their trial ; 
but, of these, eight were acquitted, the 
learned Sessions Judge thinking that he 
was not altcg^ th^r satisfied that the parti- 
cipation by those eight persons in what 
had taken place had been fully and con- 
clusively substantiated. The present appel- 
lant No. 3, Tirpit Choudhry, is regarded as 
the principal leader in the affair. He was 
convicted, first of all, under the provisions 
of 8. 148 of the Indian Penal Code and 
sentenced to six months’ rigorous im- 
prisonment and to a fine of Rs. 50 there- 
under and, secondly, of an offence under 
the joint previsions of ss. 325 and 149, 
Indian Penal Code, and thereunder he wag 
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Bentenoed to eight months’ rigorous im- 
prisonment and to a fine of Rs. 50. The 
sentences of imprisonment were to run con- 
currently. The 2nd and the 4th appellants, 
Kishori Choudhry and Palat Choudhry, 
were convicted also under the same sec- 
tions as was appellant No. 3 ; but in their 
case the sentences of imprisonment were 
six months in respect of each offence and 
a fine of Rs. 25 in respect of the convic- 
tion under the provisions of s. 148. The 
other five appellants were only convicted 
of offences against the provisions of s, 147 
and the combined provisions of as. 325 and 
149, Indian Penal Code, and they were each 
sentenced thereunder to three months' rigor 
Oils imprisonment such terms of imprison- 
ment being as m the other cases ordered to 
run concurrently. They were allalsobound 
over under s 106, Cr. P. C , to keep the 
peace for one year. 

Now, the charges upon which these ap- 
pellants were convicted were altogether 
three in number. The first was that they 
were members of an unlawful assembly 
the common object of which was the for- 
cible taking of the ploughs of one Sheikh 
Mazliar and begari (that is to say, forced 
labour without making any payment) from 
him; and that in prosecution of the com- 
mon object the appellant had used physical 
force This was, of course, the charge under 
e. 147, Indian Penal Code. The second 
charge was that being members of the 
unlawful assembly and actuated with the 
common object "as detailed in the previous 
charge some member or members of the 
assembly had committed the offence of 
voluntarily causing grievous hurt under 
the provisions of a 325. They were ac- 
cordingly charged under the joint provi- 
sions of ss. 149 and 325 on the ground 
that they knew that such an offence was 
likely to be committed in prosecution of 
the common object of the assembly The 
three persons who were convicted under 
0 . 148 were charged with having commit- 
ted the rioting whilst armed with deadly 
weapons. 

Now the circumstances under which this 
occurrence is alleged to have taken place 
were very simple. It is said that on the 
4th August last the third appellant, who 
is the eldest son of a man named Sinalal 
Ohoiidhry, went to the village where 
Sheikh Mazhar, who has already been men- 
tioned, was a resident and there demanded 
begari from him. Sheikh Mazhar, who was 


the headman of his folk in that village 
refused flatly saying that he^ had never 
done begari work and did not intend to do 
so for any malik. It is stated that on this 
refusal the 3rd appellant then left the 
place threatening Sheikh Mazhar. On 
the following morning Sheikh Mazhar 
is said to have gone to his field for the 
purpose of ploughing, taking with him 
liis plough and bullocks. Close by to 
where he was ploughing were his two bro- 
thers Sheikh Jero (P. W No. 1) and Sheikh 
Latif (P. AV. No 5) who were working in 
a field not far away. It is alleged that 
the 3rd appellant’s father Sinalal (who 
was one of the accused at the trial but 
who was acquitted) accompanied by the 
2iid, 3rd and 4th appellants then came 
up to Sheikh Mazhar and demanded that 
he should give free labour and allow his 
plough and bullocks to be utilised there- 
for. Sheikh Mazhar, however, refused to 
agree and in consequence he was then 
attacked by the three appellants whom I 
have mentioned together with a large num- 
ber of other persons, the number of per- 
sons in the mob is variously estimated as 
from 15 to 80 persons. The 2nd appellant 
is said to have struck Sheikh Mazhar with 
a spear; the 4th appellant is said to have 
hit him on the right arm with a ganrasa 
and the 3rd appellant to have struck him 
on the right heel with a ganrasa. His 
two brothers Jero and Latif came to help 
him but they were also knocked about and 
another man Sheikh Banwali who had also 
tried to assist them was similarly assaulted. 
Sheikh Mazhar sustained some serious 
wounds. His right heel was apparently 
almost cut off; he had also a compound frac- 
ture of the right ulna bone and, in addition, 
an incised wound 2 inches by { inch and skin 
deep on his right arm. Pie was taken to the 
hospital and treated and, although no 
doubt it could not have been expected in 
the ordinary course that the wound which 
he received would prove fatal, he unfortun- 
ately cDutraoted lock-jaw and died about 
15 days after he had been admitted into 
the infirmary. The other injured men did 
not sustain severe wounds. On the de- 
ceased’s brother Jero were some bruises and 
he also sustained a fracture of a finger 
bone of the left hand; on the deceased’s 
brother Latif were some cuts on the fore- 
head and neck whilst on Sheikh Banwali 
were bruises and a laceration exposing the 
bone on the parietal region. 
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The learned Judge was assisted by five 
Assessors. The first of these thought that 
the charges agaiast the appellants had 
been proved; that out of the 16 persons 
originally accused 14 were guilty, he ex- 
cepting only two of the accused, namely, 
Sinalal the father of the 3rd appellant 
here and one Bachi Choudhry, both of 
whom were men of over middle age. The 
otW four Assessors did not think that the 
common object which was the basis of the 
charges had really been satisfactorily made 
out. They were doubtful whether the 
reason which was given by the prosecution 
for the assault was a true one and they 
seem to have been under the impression 
that the quarrel had taken place about two 
plots of land which had a long time ago 
been the property of the deceased but which 
had subsequently passed into the possession 
of the third appellant’s father. They were 
also doubtful as to who had inllicted the 
injuries on the deceased and on his bro- 
ther Jero and appear to have considered 
that it was possible, or indeed probable, 
that the assailants had inflicted whatever 
injuries were inflicted in exercise of some 
right of »private defence. The learned 
Judge, however, has not taken that view. 
He has come to the conclusion, and I think 
rightly, that the story which was told by 
the prosecution was substantially true; that 
the real reason, or at any rate the main 
reason, for the assault was the refusal by 
the deceased to agree to give forced labour 
to the 3rd appellant’s father; and he has, 
therefore, disagreeing with four of the As- 
sessors and agreeing with one, come to the 
conclusions to which I have already drawn 
attention and has passed the sentences 
which I have already detailed. 

Now, the learned Counsel who has ap- 
peared for the appellants has said himself 
that he was in some difficulty in defining 
the points upon which he could ask this 
Court to come to a conclusion different to 
that which has been arrived at by the Ses- 
sions Judge. It is true that it is difficult 
to find any good reason which would j ustify 
this Court in saying that the learned Judge 
was wrong; for- there were circumstances 
which undoubtedly tended to indicate that 
the deceased was by no means on good 
terms with what I may call the Choudhry 
party as particularly represented by the 
3rd appellant and his father. There is 
indeed evidence to show that the deceased 
had borrowed money from the 3rd appel- 


lant; that the 3rd appellant had in May 
last year instituted a suit for recovery of 
the sum which had been borrowed from 
him by the deceased and that the deceased 
had taken, what I may call, the oppor- 
tunity of entering a written statement in 
which he flatly declared that the hand note 
upon which the 3rd appellant was bas- 
ing his claim was a forgery. The heaiing 
of that case was indeed to have started on 
the Ist August last, that is to say, a few 
days before this unfortunate affair took 
place. It was, however, adjourned until the 
18th August by which time the deceased 
had contracted tetanus and was on his death 
bed. 

Now, the learned Counsel has as his first 
point strenuously suggested that the story 
which was put forward by the prosecution 
as the occasion and cause of the wounding 
of the deceased, his brothers, and Sheikh 
Banwali was not true. He has pointed out 
that there is a substantial difference bet- 
ween important features in the First In- 
formation Report which w’as laid by the 
deceased man on the 5th August at the 
Bahera Police Station and a statement 
which he subsequently made before a 
Magistrate on the 14th August when it 
was seen that his condition of health owing 
to his having contracted lock-jaw was such 
that it was probable that he would not 
recover. The principal feature of differ- 
ence to which very prominent attention 
has been drawn by the learned Counsel 
for the appellants is that in the First 
Information the deceased man undoubtedly 
states that on the 4th August it was the 3rd 
appellant Tirpit who had demanded forced 
labour from him and upon his refusal had 
threatened him with serious consequences on 
the following day. In the statement made 
by the deceased on the 14th August, it will 
be seen that the deceased man says that 
the occurrence on the 4th August was bet- 
ween himself and the father of the 3rd 
appellant, namely, Sinalal Choudhry. The 
learned Sessions Judge evidently either 
thinks that there has been some mistake 
or pays little attention to this discrepancy. 
I think it is undoubtedly a peculiar mat- 
ter and it is certainly remarkable that the 
deceased should have in the first instance 
spoken of the son, (that is to say, the 3rd 
appellant) as having had words with him 
on the 4th August, and in the second in- 
stance that he should have spoken of the 
father. There is, however, this to be said 



[92 I. 0. 1926] BADRI CHOUDHRY 

that there ia no doubt that in the First 
Information the deceased man speaks of the 
“maiifc resident” Avhilst in the statement 
which he made on the lUh August, he 
merely mentioned the name of Sinalal, the 
father of the man Tirpit Choudhiy, the 
3rd appellant, whom, however, he did men- 
tion by name in the First Information. I 
do not pretend to explain hoAV this differ- 
ence arose but at any rate theie can be 
no doubt that the 3rd appellant's father 
had only quite recently become the mahk 
of the deceased man who was one of his 
raiyats. 

The learned Counsel has also referred 
to a somewhat remarkable statement which 
appears to have been made by one Genwa 
Dusadh a chaukida?' on the 5th August at 
the Police Station at about 3 p. m. It is 
not quite clear whether the chaukidar, at 
the time he gave the information, was aware 
that something of the nature of a dis- 
turbance had already taken place. But 
what was taken down in the station 
diary at the Bahera Police Station was 
to the effect that this chaukidar had 
arrived and reported that there was an 
apprehension of a breach of the peace 
between Sheikh Mazhar and Sheikh Latif 
on one side and Sinalal Choudhry and 
others on the other side in connection with 
lands. The learned Counsel has persistent- 
ly suggested that it was really a dispute 
about land and not about began which had 
led up to the affray and he based, in the 
first instance, one of his arguments in this 
direction upon what he thought was the fact 
that although a number of persons had ac- 
companied the deceased man to the ihana 
when he gave the First Information, yet no 
person other than the deceased had given 
the names of any of those who were said to 
have attacked him. He, therefore, suggested 
that at that time these persons, such as for 
instance Jeroand Latif, the brothers of the 
deceased, who undoubtedly were both injur- 
ed and were certainly present at the oc- 
currence, did not know who had attacked 
their brother the deceased and subsequently 
Concocted the story which has resulted in 
the conviction of the present appellants. 
The learned Sessions Judge does not appear, 
BO far as I can gather, to have examined 
carefully what these persons did actually 
say to the Head Constable who took down the 
First Information given by the deceased. 
However, in this Court we had this doou- 
pent examined and it is found that the 
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contention which was put forward by the 
learned Counsel for the appellants could not 
be substantiated, for it is quite clear that 
those persons who were examined by the 
Head Constable and who purported to be eje- 
witnesses did in fact corroborate what had 
been said by the deceased in his Fiist Infor- 
mation. This argument, therefore, thatowing 
to the lack of corroboiative evidence at an 
early stage of the proceedings little, if any, 
value can be attached to the First Informa- 
tion itself, falls to the ground. 

But, it IS, I think, at this stage not 
unimportant to draw attention to the 
somewhat free use which appears to have 
been made of these statements to the 
Police Officer It is said that according 
to the recently amended provisions of 
the Cr. P. C. documents of this character 
can only be used to assist the accused 
in particular by showing that a witness 
who in Court deposed to certain facts 
has in such a statement at an earlier 
stage given an account or made statements 
which are contradictory to the testimony 
which he gives in Court. Here, in this case, 
these statements made to the Police appear 
to have been used in cross-examining the 
witnesses not merely to show contradic- 
tions but at large; and they have been re- 
ferred to in this Court again at large not 
merely "with the idea of contradicting the 
witnesses’ evidence but rather for the pur- 
pose of showing that the statements did not 
corroborate or assist the story as put forward 
in the First Information Report J, therefore, 
must ol)seive that it was only w^hen this 
suggestion that these statements could thus 
be utilized as a seiious attack upon the 
truth of the First Infoimation wasmade that 
I thought it desiiable that what had ac- 
tually been stated to the Police Officer should 
be seen and scrutinised; and it w^as, as I 
have said, then ascertained that the con- 
tention which was being put forward was 
not in fact correct. I am not, however, satis- 
fied that the use which was sought to be 
made of these statements, both at the trial 
and in this Court, was justified by the pre- 
sent provisions of the Cr. P. C The matter, 
however, need not be pursued here further; 
because although it is suggested, now some- 
w^hat naively, that this Court should not 
perhaps have examined these documents 
for the purpose of scrutinising them in 
order to see if the argument put forward 
by the learned Counsel for the appellants 
was sustainable, yet I can only point out 
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that the examination of these statements by 
this Court was really rendered necessary by 
the argument of the learned Counsel for 
the appellants; an argument which perhaps 
should not have been listened to. Mow, 
although that point put forward by the 
learned Counsel who has appeared for the 
appellants has thus failed, he has further 
contended that it is extremely unlikely on 
other grounds that the attack could have 
arisen on acc mnt of the refusal of the de- 
ceased to agree to give hegavi to the appel- 
lants’ party. He suggests that, in view of 
the fact that there was already litigation be- 
tween the 3rd appellant and the deceased 
in which the deceased had accused the 3rd 
appellant of basing a claim upon a hand- 
note which was forged, it was extremely 
unlikely that any demand would be made at 
such a juncture agiinst the deceased to per- 
form any forced labour for his new maliJc. 
1 do not, however, think that this argument 
is one which is at all convincing although 
it is no doubt ingenious. The provocative 
attitude, adopted with regard to the suit 
instituted against him for money alleged to 
have been lent by the 3rd appellant to the 
deceased, may well have inflamed the 3rd 
appellant very considerably against the 
deceased and made him determined that 
any right or supposed right or even shadow 
of right which he might have against the 
deceased he would in no way dispense with. 
It seems to me that this litigation which 
existed between the 3rd appellant and the 
deceased might in itself indeed be one of 
the features which moved the 3rd appellant 
and his friends to attack the deceased and 
to make as an excuse before attacking him 
an insistence upon the demand for forced 
labour. 

The learned Counsel as a third point has 
skilfully developed a somewhat remote 
but simple story relative to the changes of 
ownership of certain lands from the hands 
of the deceased party into the hands of the 
appellants’ party and with this history he 
has coupled a claim, which was undoubt- 
edly made in Court and at this trial, by 
the deceased’s two brothers, Jero and Latif, 
to be in possession still of a certain portion 
of this property to which I have made re- 
ference; and he suggests, and I must admit 
with a certain amount of force, that under 
these circumstances it is possible and in- 
deed probable that what took place did take 
place on account of a squabble over this 
land and not on account of any began 


claim. In order to understand this argu- 
ment, which has certainly some merit, it is 
necessary to explain that a long time ago 
in 1903 there were two plots of land in this 
Mouza No 3 . 492 and 573. These pieces of 
lands were not contiguous but were not 
very far away from eaou other. These two 
plots at one time had been given in batai to 
one Kari Dhanuk and he had been in pos- 
session of both plots for a considerable time. 
The plots of land had originally belonged 
to the deceased and his brothers and he, 
that is, the deceased, had, whilst his 
brothers, Jero and Latif, were still minors, 
sold them. Jero and Latif being now 
adults, that is to say, having attained their 
majority are, it is suggested, endeavouring 
to try and get possession of these two plots 
of land which were sold when they were 
minors by their brother. The position of 
the two brothers, Jero and Latif, appears to 
be that in the course of tlieir evidence they 
stated that they were still in possession of 
plot No. 573 although they did not claim in 
any way to be interested in the other plot 
492. The learned Sessions Judge has un- 
doubtedly come to the conclusion that 
Latif and Jero are not telling the truth 
when they say that they are in possession 
of plot No. 573; and the learned Counsel 
for the appellants has urged that the two 
brothers Jero and Latif, although claiming 
now to be still in possession of plot No. 573, 
are clever enough in the present circum- 
stances not to claim any right to be also in 
possession of plot No. 492 upon or near 
which it is alleged that this attack upon the 
deceased took place; because they know that 
if they did lay claim on their own or their 
brothers part to possession of this plot 
No. 492, a presumption might at once arise 
against their story that the occurrence had 
taken place on account of a claim against 
their brother (and perhaps themselves) for 
hegavi. The learned Counsel has also stated 
that in April 1924 Sinalal, that is the father 
of the 3rd appellant, had acquired some 
property which had been given in usufruc- 
tuary mortgage to one Ram Kishun Jha, 
This consisted of Touzi No. 3390. There is 
no doubt that the 3rd appellant’s father had 
purchased this usufructuary mortgage and 
that on this piece of land the deceased was 
one of the raiyats. It was suggested, 
although not very seriously, that the dis- 
possessed usuf rue tuary mortgagee- in-pos- 
session Ram Kishun Jha had endeavoured 
tQ cause all or some of the accused to 



[92 L 0. 1925] BADRI CnODDBRV V, MMPBEOR, 879 


implicated by the deceased in the attack 
upon himself or in the fight which it is 
suggested by the learned Counsel for the 
appellants was what actually took place. 
Now the learned Counsel has asked the 
pertinent question as to what was the reason 
for introducing the story which was told 
by the two brothers of the deceased with 
regard to their claim to be in possession of 
this plot No. 573 with which plot undoubt- 
edly had at one time been associated plot 
No. 492 upon or near which the attack upon 
the deceased is said to have taken place? 
The learned Counsel suggests that the real 
truth of the matter probably is that there 
was indeed a dispute about land and not 
only about this plot (plot No. 573) but also 
about the plot with similar characteristics 
(plot No. 492) and that the view of the case 
which has been taken by the four Assessors 
with regard to the real cause of the affray 
having been a dispute about land and not 
about begari should have been accepted by 
the learned Judge. It is also contended 
that in his evidence before the Magistrate 
the Sub-Inspector of Police is stated to have 
testified that according to his investigations 
he became under the impression that the 
dispute really had been about land. This 
piece of evidence or rather the fact that this 
Sub-Inspector had at one time coma to 
this conclusion has been stated to us in 
this Court; but it does not appear from the 
record to have been so stated before the 
learned Judge nor does the attention of the 
Sub-Inspector himself appear to have been 
drawn to it* in cross examination. The 
learned Counsel further states that the 
Vakil who was appearing in the Court 
below at the trial did propose to ask the 
Sub-Inspector a question upon this point, 
but that the Sessions Judge disallowed the 
question. It is difficult to see why he 
should have disallowed it and there is 
certainly no record, so far as I can see in 
the papers before us, which would show 
that any such question was proposed to be 
asked or disallowed at all. Under such cir- 
cumstances it is difficult to say that the 
fact that the Sub-Inspector came to this 
conclusion should have had any effect upon 
the mind of the Court and indeed I would 
go further and say that the view which the 
Sub-Inspector had expressed (if indeed he 
did so) is only a matter of opinion which 
in itself is not of much evidential value. 
The learned Counsel for the appellants has 
also suggested that if this affray arose 


merely out of the claim of begari it is hardly 
credible to suppose that the 3rd appellant 
was accompanied by a huge mob as sup- 
poilers nor that such a force was necessary 
to overawe the recalcitrant raiyat. He urges 
that the story in its main features, namely, 
that a large mob of persons more or less 
armed came upon this land in the manner 
wliich is detailed is much more consonant 
with a free fight and with the chaukidar's 
story given at the Police Station at Bahera 
at 5 p. M. of the occurrence than with a mere 
attempt to take away the plough and a 
couple of oxen from the deceased Sheikh 
Mazhar. 

There is a good deal to be said for this 
contention and the learned Counsel has 
sought to increase the impression which 
his arguments have brought to my mind by 
reading a good deal of the evidence. It is 
impossible, however, I think, to arrive at 
a conclusion which is different to that to 
which the learned Judge has come unless 
one is prepared to throw aside and declare 
as untrue a very large body of evidence 
which bears very forcibly upon the guilt 
of the appellants. The learned Counsel has 
suggested that, because the learned Judge 
thought that half of the orig-nal 16 accused 
persons should be acquitted, therefore, the 
evidence against the other eight, being sub- 
stantially the same, they too should have 
been likewise acquitted. But I do not 
think that upon examination this argument, 
which IS in the nature of a legal argument, 
and which might, if the facts were as 
stated, be a good argument, can be sup- 
ported. It seems to me that if one looks at 
the evidence carefully and the learned 
Judge's reasons why he has thought that 
eight of the original accused should not be 
convicted and eight of the original accused, 
that is, the appellants before us, should be 
convicted, it is quite easy to see that the 
evidence against the different individuals is 
not altogether identical. Under these cir- 
cumstances I have come to the conclusion 
that it is impossible for this Court to be 
moved by the arguments of the learned 
Counsel for the appellants in such a man- 
ner as to say that the convictions .of these 
appellants are incorrect. I think that the 
case was tried with considerable care and 
that the judgment of the learned Judge 
disposed of the whole case satisfactorily and 
well. 

There remains then the question of en- 
hanoemeut of the sentence. With regard to 
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the five appellants who have been convict- 
ed under s. 147 and the combined provi- 
bIods of 88. 325 and 149, Indian Penal Code, 
and sentenced to three months’ rigorous 
imprisonment, 1 do not see any ground for 
interfering with their sentence. But with 
regard to the three other appellants, that is 
to say, appellant No. 2, Kishori Ghoudhry, 
appellant No. 3, Tirpit Ghoudhry, and ap- 
pellant No. 4, Palat Ghoudhry, the circum- 
stances are somewhat different. The reason 
why distinction was drawn between these 
three appellants and the other five was in 
the first instance because they were charged 
under s. 148 and were armed with speais 
and other deadly weapons. The reason 
why in the second instance the case of the 
3rd appellant was differentiated from those 
of the 2nd and 4th appellants Kishori and 
Palat was because he (Tirpit) was admitted- 
ly the ring leader in the whole matter. He 
represented his old father who was a man 
of 60 years of age and was the protagonist 
throughout, and it is also noticeable that 
his animosity against the deceased was 
certainly based upon some stronger motive 
than that of the others. I do not think 
that the sentence which has been passed 
is adequate in the case of the 3rd appellant. 
We think that the sentence passed upon 
him under the combined provisions of 
88., 325 and 149, Indian Penal Gode, should 
be increased from eight months to six- 
teen months. In the case of the 2nd 
and the 4th appellants, Kishori Ghoudhry 
and Palat Ghoudhry, we think that the 
sentences passed upon them under the joint 
provisions of ss. 325 and 149, Indian Penal 
Code, are also inadequate and should be 
increased from six months to twelve months. 
Except lor these enhancements of sentences 
we do not think that there should be any 
further alteration and the appeals should 
otherwise be dismissed. 

Maopherson, J.— I agree that this 
appeal must be dismissed and that the sen- 
tences under s. 148, Indian Penal Code, are 
inadequate and fall to be enhanced as pro- 
posed. 

I offer a few additional observations. 

I agree generally with the careful judg- 
ment of the learned Sessions Judge except 
in two particulars. The first of these is the 
question of sentence; that has been fully 
dealt with in the judgment just delivered. 
The second is his interpretation of the new 
B. 162 of the Or. P. 0., and his admission in 
evidence of certain statements made to the 


Investigating Officer in the course of the in- 
vestigation under Gh. XIV of that en- 
actment. 

The effect of the amending Act of 1923 
which is very great, has not yet been fully 
appreciated by the subordinate Courts. 
Before that enactment came into operation, 
8. 162 merely enjoined that the written re- 
cord of a statement [not covered by s. 32 (1) 
of the Indian Evidence Act] made by any 
person to a Police Officer in the course of an 
investigation under Gh. XIV should not be 
used as evidence. The proviso permitted 
the statement itself to be used in certain 
circumstances to impeach the credit of the 
maker when examined as a witness. The 
new Act has substituted a section which 
prohibits the use of any such statement [now 
covered by s. 32 (1) of the Indian Evidence 
Act 1872] or any record of it whether in a 
Police diary or otherwise or any part of such 
statement or record for any purpose (subject 
to subsequent provisions of the Gode) at any 
inquiry or trial in respect of any offence 
under investigation at the time when such 
statement was made. The expression “for 
any purpose” is very important and there is 
no sound reason why it should not be given 
its full value. If the Legislature meant merely 
to prohibit the use of the writing as evidence 
there was no point in amending the section 
or substituting the present stringent sub- 
6. (1). It is not merely use asevidence of the 
statement or of the record thereof that is 
prohibited by sub-s. (1) but use of it for 
any purpose, unless such use comes within 
subsequent specific provisions of the Code 
in that regard. There is for all practical 
purposes no such provision except in the first 
proviso to 8ub-B. (1) andin sub s. (2), for s. 162 
governs also s. 172 (2). Sub s. (2) excludes 
from the operation of the prohibition cases 
covered by s. 32 (1) of the Evidence Act, 
which do not require consideration in this 
appeal. 

The first proviso to s. 162 (1) makes an 
exception in favour of the accused but it is 
an exception most jealously circumscribed 
under the proviso itself. “Any part of such 
statement” which has been reduced to writ- 
ing may in certain limited circumstances be 
used to contradict the witness who made it. 
The limitations are strict (1) only the state- 
ment of a prosecution witness can be used ; 
and (2) only if it has been reduced to writ- 
ing; (3) only a part of the statement record- 
ed can be used; (4) such part must be duly 
proved; (5) it must be a contradiction of the 
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evidence of the witness in Court; (G) it must 
be used as provided in s, 145 of the Indian 
Evidence Act, that is, it can only be used 
after the attention of the witness has been 
drawn to it or to those parts of it which it is 
intended to use for the purpose of contradic- 
tion, and there are others Such a statement 
which does not contradict the testimony of 
the witness cannot be proved in any cir- 
cumstances and it is not permissible to use 
the recorded statement as a whole to show 
that the witness did not say something to 
the investigating officer. 

Unquestionably the new sub-section has 
greatly enhanced the difficulty of trials be- 
cause it excludes much that was previou‘=^ly 
admissible as evidence on which the Courts 
were accustomed to rely It is unfavourable 
to the prosecution and to a less, but still 
considerable, extent to the defence. Expeii- 
ence points to the conclusion that theCourts 
do apply the provisions against the prosecu- 
tion but fail to do so against the defence. It is, 
however, not asu0icient ground for deviating 
from what is intended to be a rigid rule that 
such deviation will favour the accused. It 
is incumbent on Court loyally to observe the 
prohibition of the Legislature in all cases 
where it is applicable. The Legislature has 
employed firm language palpably intended 
to make a clean sweep of the use at a tiial 
of any statement to the Police during the 
investigation not only in evidence but for 
any purpose not covered by subsequent pro- 
visions of tire Code which provisions make 
but one exceedingly restricted exception. 
The danger of endeavouring to temper this 
provision in fa^^our of the defence and to 
widen the exception is illustrated by the pre- 
sent case. In the cross-examination of the 
Head Constable, Bir Prasad, evidencehas been 
admitted of statements to the witness of five 
prosecution witnesses who accompanied the 
deceased Sheikh Mazhar to the thana and 
who were examined by him at the outset of 
the Police investigation. Among them arc 
several statements which are not admissible 
under the proviso to a. 1G2 ( 1) or otherwise. 
Upon them the learned Sessions Judge 
founded the remark in his judgment: “None 
of the other witnesses told him that night 
as to wffio w^ere the assailants of Mazhar,” 
which on the record of the trial could only 
have been arrived at by an inadmissible use 
of the record of the examination under s. IGl. 
If the inadmissible evidence be eliminated 
from consideration, as it must be, there is 
po warrant in the record for the remark 

1 % 
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wffiich indeed substantially misrepresents the 
position. Learned Counsel has urged that 
the question of re- trial should be considered 
berause of the improper admission of such 
evidence. But under a. 167 of the Indian 
Evidence Act the improper admission of 
evidence is not of itself a ground for a new 
trial or reveisal of a decision in a case, if it 
appears to the Court that independently of 
that evidence there was sufficient evidence 
to justify the decision. lathe present in- 
stance the evidence improperly admitted 
was favourable to the appellants and the 
elimination thereof only makes more inevit- 
able the decision against them. In reaching 
this conclusion no use of the Police diaries 
is made which is not warranted by s. 172 of 
the Cr. P. 0. or in accordance with the views 
expressed by the J udicial Committee in 
the case of Dal Singh v. Emperor (1), The 
only use to which these diaries can be put 
IS to aid the Court in an inquiry or trial. 
Learned Counsel is aware of the contents of 
the record of the examination of the wit- 
nesses under s. IGl and is unable to con- 
tend that a fuller untilisation of them in 
evidence within the limits of the law would 
at all improve the case for the appellants. 

I only refer very briefly to the arguments 
as they have been fully discussed in the 
judgment just delivered. Learned Counsel 
asked for an acquittal ^ in the first place and 
mainly on the contention that the common 
object set out in the charge, to wit, to take 
began from Sheikh Mazhar had no found- 
ation in fact, but w^as an invention. He 
urged that as the occurrence clearly took 
place w ithin a short distance of plot No. 
492 it must have arisen out of rival claims 
of tlie deceased Sheikh Mazhar and the 
appellants to that plot. In my opinion 
such 18 not the case There is good evidence 
that the Chaiidhuris^ and in particular Tir- 
pit the son of Sinalal Chaudhuri demanded 
began from Sheikh Mazhar on the 4th 
August, Next day Tirpit certainly got to- 
gether a mob early in the morning and in- 
structed the chaukidar to give a mendacious* 
report at iliQ thana. There were several 
sources of ill feeling. Net the least was a 
Small Cause Court suit instituted by Tirpit 
against the deceased in which the latter 

(1) 39 Ind Caa 311, 41 C 876, 15 A L. J 475; 1 
P L W.G61; 19 Bom L R 510. 21 C. W. N 818; 26 
C L J 13, 6L W 71, 22 M L T. 31, (1917) M. W. 
N 522, 18 Cr L. J. 471; 86 L J P 140; 33 M. L, J. 
555; U Bar L. T. 54; 13 N L R. 100: 44 I. A, 137: 
116 L, T. 081; 61 8$, J. 351; 33 T. L. R. ^9 (P. 0,). 
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filed a written statemetii; stigmatising the 
haadnote sued upon as a forgery and which 
had been adjourned on 1st August though de- 
fendant was ready. Then the younger brothers 
of deceased were contending that they were 
not bound by the sale by Sheikh Mazhar in 
1903 during their minority of plots Nos. 492 
and 573 to Kari Dhanuk, alleged to be the 
henamidar of Sinalal Chaudhuri. But the 
main cause of ill-feeling lay in the claim to 
begari which was not enforceable in a Court, 
but yet was very important to the Chaud- 
huris. Sinalal Chaudhuri is a new malik in 
LUpur, and by his recent purchase Mazhar 
and other Musulmans of that village had be- 
come his raiyata. He owns a large area of 
zirat in his residential village of Ladiami 
and several other neighbouring villages. 
Though Sinalal has no zirat or any land in 
direct occupation in Lilpur he may well be 
believed to have been anxious to secure, in 
accordance with the usage (illegal though 
it is) of the country, begari from new rai- 
yata who are not of high caste. The deceased 
Sheikh Mazhar was the aarghana of the 
Musulmans. It stands to reason that if Sina- 
lal broke down the resistance of the headman, 
the others if not completely cowed, could be 
subdued without difficulty. There is, there- 
fore, no inherent improbability in the com- 
mon object set out in the charge though ad- 
ditional vigour may have been given to the 
animus of Tirpit by the other considerations 
mentioned. It was, I think, purely fortuit- 
ous that the occurrence took place not far 
from plot No. 492. It is palpable that that 
plot has been in possession of Kari Dhanuk 
since the sale in 1903 and throughout the 
trial Jero and Latif, brothers of deceased, 
have disclaimed any right to the plot, while 
plot Nos. 573, which they declaim, is far dis- 
tant from the scene of occurrence and admitt- 
edly was not the source of the affray. To my 
mind the learned Sessions Judge is entirely 
correct in accepting the direct and positive 
evidence as to the occurrence and the occa- 
sion thereof which has been furnished by a 
large number of witnesses who, according to 
their perfectly credible story were in their 
own fields close to the place of occurrence 
and who have not been broken down in 
cross-examination. The case is one of a 
ninflg in which the views of the Assessors are 
generally of little value and they in fact 
followed commiunal lines. 

In my judgment all arguments on behalf 
of the appellants fail and the decision under 
l^ppeftl must be maintained, with the excep- 


tion of the three sentences which must be 
enhanced as proposed by my learned 
brother. 

z. K. Appeal partly dismtsaed. 


ALLAHABAD HIGH COURT. 

Criminal Revisio.n No. 661 op 1925. 

December 8, 1925. 

Preaent: — Mr. Justice Sulaiman. 

RAM CHARAN— Acousan — Appi.icast 
veraua 

EMPEROR — Opposite Party. 

Criminal Procedure Code {Act V of 180S), s. 1 10 — 
Security for good behaviour — Procedure — Inquiry - 
Duty of Magistrate. 

In a case under s 110, Or P. C , it is the duty of 
the Magistrate to hold an independent enquiry and 
not to bind over an accused person merely because he 
agrees to furnish security, [p. 883, col. 1 ] 

Criminal revision from an order of the 
Sessions Judge, Aligarh, dated the 3rd 
October 1925. 

Mr. Sailanath Mukerji, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT. — This is a criminal re- 
vision from an order dismissing an appeal 
in 8. 110 case. The accused along with 
several other persons was tried under s. 110 
of the Cr. P. C. After the evidence of a 
nuinber of prosecution witnesses including 
Civil and Military Officers had been record- 
ed, the accused was asked by the Magis- 
trate why he should not be bound down. 
The reply of the accused was ‘T have no ob- 
jection. I shall furnish security. I have never 
been convicted before. I shall produce no 
defence evidence. I have no witnesses.” The 
Magistrate, however, examined more wit- 
nesses and did not take the statement to 
be a plea of guilty. He held on the evi- 
dence that a good case had been made out 
for an order under that section. 

The accused appealed to the Sessions 
Judge. The learned Sessions Judge deal- 
ing with the case of this particular appli- 
cant remarked as follows ; — ‘‘There is no 
force in the appeal of Ram Cbaran, Yadram 
and Bhabhuti inasmuch as all three of them 
expressed their willingness to furnish se- 
curity for their good behaviour and produced 
no defence. This was tantamount to a plea 
of guilty after evidence of several witnesses 
had been recorded against the appellants. 
1 dismiss the appeal of these three men,” 
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It is apparent that the learned Judge hav- 
ing come to the conclusion that the state- 
ment of the accused persons amounted to 
a plea of guilty did not consider the appeal 
on its merits and did not examine the pro- 
secution evidence and come to an independ- 
ent conclusion of his own. The question 
raised in this revision is that the learned 
Judge was in error in treating the willing- 
ness of the accused to furnish security as 
amounting to a plea of guilty. 

In cases arising under s. 107, Cr.P. C., it has 
been held time after number that the Magis- 
trate should hold an independent enquiry 
and should not act on the mere readiness of 
the accused to furnish security. I may only 
refer to the cases of Mul Chand v. Emperor 
(1), Chander Shekhar v. Emperor (2) and 
Jagdat Teivari v. Emperor (3). In principle 
there is no distinction between trials under 
s. 107 and trials under s. llO. In either case 
it is the duty of the Magistrate to hold 
an enquiry of the offence and not to bind an 
accused person merely because he agrees to 
furnish security. 

I find, however, that the Magistrate did 
hold an enquiry and did record 'evidence. 
All that has happened is that the appeal of 
the accused applicant has not been consider- 
ed on its merits by the learned Sessions 
Judge. I cannot, therefore, interfere with 
the order of the Trying Magistrate but 
setting aside the order passed on appeal 
direct that the case be sent back to the 
Court of the learned Sessions Judge of 
Aligarh in order that it be restored to its 
original number on the file and be disposed 
of according to law. 

z. K. * Case sent back . 

(1) 26 Ind. Gas. 653, 37 A. 30. 12 A L. J 12j2, 16 
Or. L J 61 

(2; 5Uad. Gas 411. 21 Or L J 59 

(3) 54 Ind, Gaa. 781, 2 U. P, L R (A ) 38; 21 Cr L. 

J. 176. 


PATNA HIGH COURT. 

Criminal Appeal No 222 of 1924. 
January 26, 1925. 

Present: -Justice Sir B. K Mulliok, Kt., 
and Justice Sir John Bucknill, Kt. 
OHAMARl SINGH and otheus— 
Accused-Appellants 
versus 

Tub PUBLIC PROSECUTOR or GAYA 
and others— Respondents. 

Orimml Prooediire {Act V of w, 4*^1 


-Complaint of offenct--Prdiminary enquiry, 
extent of — Appellate Court, interference by. 

Tlie grant of a right of appeal against an order 
making a complaint under a 476 of the Ci. P. C has 
not conlerred any now right upon the person against 
whom a coinplauit is made and the extent of the pic- 
hminary enquiry to bo made under s. 476 is still left 
to the discretion of the Court If a prima facie case 
has been made out the Appellate Court ought not to 
interfere with the order of a lower Court making a 
complauit [p. 884, cola. 1 & 2.] 

Criminal appeal from an order of the 
Sessions Judge, Gaya, dated the 5th No- 
vember 1924. 

Mr. Manohar Lai, for the Appellants. 

The Assistant Government Advocate, for 
the Respondents. 

JUDGMENT. 

Mullick. J. — On the 25th May 1923 the 
appellants Nos. 1 to 15 are alleged to have 
filed a petition before the Subordinate 
Judge of Gaya asking for certain reliefs 
under s. 83 of the Transfer of Property Act. 
With that petition the appellants filed two 
documents ; (1) a mukarrari deed of 1811 
and (2) a usufructuary mortgage of 1833. 
It is alleged that both these documents 
were forgeries and that the appellants dis- 
honestly used these documents as genuine 
knowing them to be forged. Twenty- one 
other persons also joined in the petition but 
it has now been decided that they are not to 
be prosecuted and they are not now before 
us. 

It is alleged that in 1923 these appellants 
who claim as mukarraridars under a deed 
of ISllexecuteda dar-mukarrari iatavoniot 
the appellant No 16, J/ttsarumaf Nageshwar, 
and that she also joined in the application to 
redeem the usufructuary mortgage of 1833. 
She 18 a par danashin lady and has a hus- 
band and two sons who assisted her in get- 
ting the dar- mukarrari kabuliyat register- 
ed before the Registrar. When the applica- 
tion under s. 83 of the Transfer of Pro- 
perty Act came on for hearing, the alleged 
mortgagee, the proprietress of the 7-anna 
Tikari Raj stated that there was no 
mukarrari oidar-mukarrari or usufructuary 
mortgage encumbering the estate, and the 
Subordinate Judge accordingly declined 
to order the redemption of the zerpeshgi 
mortgage and dismissed the application. 

Thereupon one of the servants of the pro- 
prietress applied to the Subordinate Judge 
for the prosecution of the 37 persons who 
were party to the petition of the 25th May 
1923 and also of Musammat Nageshwar 
Koer's husband and her two sons. TheiQ-. 
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■upon certain proceedings followed into the 
history of which it is not necessary to enter; 
hut the result ■was that the District Judge 
upon an application made by the Public 
Prosecutor of Gaya ordered the prosecution 
of the 37 persons who were parly to the 
petition of 1923 as •well as of the husband 
and two sons of Musammat Nageshwar Kcer 
for offences under ss. 471 and 467, Indian 
Penal Code, 

There was then an appeal to this Couit 
and a Division Bench on the 18lh June lsi24* 
set aside the order of the District Judge 
and directed further inquiry as to the com- 
plicity of each accused. 

That inquiry has been made and the 
learned Judge has revised his former order 
and has discharged all but the present 
appellants Nos. 1 to 19. 

It is now urged that the learned Judge 
has made no inquiry at all and that he has 
not done what the Court required him to do. 

It appears that the District Judge has 
discharged all the minor accused. As to 
seven others, he found that two had died 
and that five had not signed the vakalat- 
nama which was given to the Pleader who 
was instructed to file the two forged docu- 
ments; and he has now made a complaint 
against the 19 appellants only. It is con- 
tended that further evidence is required to 
show that the appellants knew that the 
documents were forged and that they used 
them. There is certainly a prima facie 
case that the documents are forgeries; for 
the former Raja of Tikari, who is alleged to 
have given the mukarrari and also the Raja 
in favour of whom the usufructuary mort- 
gage is alleged to have been executed, were 
not alive on the dates on which the docu- 
ments were executed. As regards the 
adult mukarraridars, i. e., appellants Nos. I 
to 14, it is clear that the District Judge 
wssof opinion that they knew that they had 
not a shadow ofa title and that they filed 
or instigated the filing of the documents 
knowing that they were forged. In the 
circumstances he was justified in taking 
proceedings against them under s. 476, 
C. P. 0. The law does not compel him to 
make a detailed inquiry and as he has 
considered the case of each of these appel- 
lants he has, in my opinion, complied with 
the orders of the Division Bench. The 
grant of a right of appeal has, in my opinion, 
not conferred any new right upon the 
accused and the extent of the preliminary 
Cas, 730.- [hUj “ 


inquiry is still left to the discretion of thC 
Court. If a prima facie case has been 
made out the Appeal Court ought not to 
interfere. In this case the Court has made 
an inquiry as regards these 14 accused and 
has made a complaint to a First Class 
Magistrate in order that the Magistrate 
may follow the procedure of s. 202 or pro- 
ceed otherwise according to law. The 
learned Judge evidently intended that the 
Magistrate, if satisfied that process should 
issue, should call upon the Public Pio- 
seculorto produce his evidence before him 
and then either dispose of the case himself 
or commit it for trial. 

We think, however, that some revision of 
the learned Judge’s order is required as 
regards appellants Nos. 15, 16, 17, 18 and Itf. 
Musammat Nageshwar Koer, appellant 
No. 16, being a pard&nashin lady, cannot 
be expected to have had any knowledge of 
the nature of the documents or to have 
taken any part in filing them in Court and, 
theiefore, we do not think that there is at 
this stage a sufficient pnma facie case 
against her. 

It also appears that appellant No. 15 is a 
minor and his name also should be excluded. 

Wiili regard to the appellant No. 17, who 
is the husband of Musammat Nageshwar 
Koer, and appellants Nos. 18 and 19, who 
are her two sons, the learned Judge does 
not state what evidence there is of their 
complicity. The learned Assistant Govern- 
ment Advocate has informed us that it is 
proposed to lay a charge of conspiracy 
against them under s. 120 B of the Indian 
Penal Code and also of abetment, but there 
is nothing on the record to indicate whe- 
ther there is any prima facie evidence 
against them. An application has been 
shown to us which was made by the Public 
Prosecutor in the Court of the District 
Judge on the 11th of February l924 askiiig 
the District Judge to examine certain 
■witresses and documents in order to connect 
appellants Ncs. 17, 18 and 19 with the 
other accused. The learned Judge dec- 
Ijned to take that evidence. The de- 
cision was unfortunate and as there has 
been also no further inquiry in regard to 
these accused since the Division Bench 
remanded the case, we direct that the 
inquiry before the Magistrate be confined 
for the present to petitioners Nos. 1 to 14. 
If the Public Prosecutor considers it 
necessary to proceed against appellants 
Nos. 17, 18 and 19, he is at liberty to make 
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a fresh application to the District Judge 
who after making such further inquiry as 
he may consider necessary will decide whe- 
ther or not their case also should be re- 
ferred under s. 476 to the Magistrate for 
trial along with the other petitioner. 
Bucknill, J.—I agree. 

Z. K, Order accordingly , 


PATNA HIGH COURT. 

Criminal Appeal No 227 of 1924 
January 20, 1925. 

Present: — Justice Sir B K. Mullick, Kt , 
and Justice Sir John Bucknill, Kt. 
PARMESlIAR LALL— Accused- 
Appellant 
versus 

E MPE ROR— Respon dent 

Penal Code (Act XLV of ISOO), s 211 — False charge 
made before Police— Offence 

Where a person makes a r.^port to the Pohe * de- 
liberately but falsely chaigin": another with havin" 
committed an offence with tlie intention that the Police 
should 4 )ut that person on his trial, he is fiuilty of 
an oUence under a 211 of the Peual Code [p 8*^7, col 
1 ] 

A charge laid before tlie Police amounts to the 
institution of a criminal piocceding within the mean- 
ing of the latter pait of s 211 of the Penal Code 
[ibid ] 

Queen-Empress v Bislieshar, 16 A 124, A W N 
(1894) 10, 8 Ind Dec I'm s ) 89, dissented from 

Karim Bufesh v Queen- Empi ess, 17 C o7l, 8 Ind 
Dec (N B ) 92i (F B j, lelicd on 

Criminal appeal fiom a decision of Row- 
land, J. 0 , Chf)ta Nagpur, dated the 2nd 
December 1924. 

Messrs. K. P. Jayaswal and Kailashpjiti, 
tor the Appellant. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT. 

Mulllckf J.— On the 22nd of May last 
the appellant Parmeshwar Lai laid an in- 
formation before the Sub-Inspector of 
Police at Daltonganj charging one Munsaf 
Ram with having set fire to a hut belong- 
ing to the appellant's master Gajadhar 
Prasad with the intention of causing wrong- 
ful loss. The case was investigated and 
was found to be false. A complaint was 
then lodged by the Sub Inspector in the 
Court of the Magistrate of Daltonganj 
against the appellant for an offence under 
s. 211, Indian Penal Code, with the result 
that the appellant was committed to the 
Court of Session and was convicted by the 
Sessions Judge of an offence under the 
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latter part of s. 211, Indian Penal Code, and 
sentenced to rigorous imprisonment for 
four years. One of the Assessors returned 
a verdict of guilty while the other three 
were of opinion that the case was doubt- 
ful. 

The appellant lives in the Gaya District 
and his master Gajadhar Prasad who also 
resides in that district appears to have 
assisted the Rani of Deo who is the niece 
of one Thakurai Jagat Prasad Singh of 
Mouza Burhibir in the Palamau District 
in a litigation with her husband, the Raja 
of Deo. That litigation was eventually 
settled by the Raja’s making over a pro- 
perty worth Rs 5,(J00 per annum to the 
Rani and paying a sum of Rs. 10,000 in 
cash to Gajadhar Prasad. Subsequently 
Gajadhar Prasad lent money to Thakurai 
Jagat Prasad in a litigation with his brother 
Ramsunder and took from Jagat Prasad 
a zerpeshgi of a 2-anna S-pies share in 
certain mo uzas ot vvhich Burhibir was one. 
In consequence of Gajadhar Prasad’s realis- 
ing the rent of a 5 anna 4 pies share of 
the villages instead of 2*annas 8-pies 
share disputes arose between him and Jaga 
Prasad in or about September 1923 and 
Ramsunder having by this time settled 
his dispute with Jagat Prasad and joined 
Jagat Prasad in resisting Gajadhar, a com- 
plaint was lodged by one of the servants 
of Gajadhar against Ramsunder and his 
servants alleging that they were threaten- 
ing a breach of the peace and requesting 
that action should be taken to bind them 
down. Munsaf Ram was one of the persons 
thus complained against. In consequence 
of that complaint the Sub-Inspector of Police 
at Daltonganj which is eight miles from 
Burhibir stationed constable Ramgulam 
Tewari at Burhibir to see that no breach 
of the peace took place between Gajadhar’s 
men and Ramsunder’s men. The con- 
stable who had taken up his rej^idence in 
the village about ten days earlier states 
that on the day of the fire he cooked his 
food at an open chulha (fire place; near 
the hut in question and after pouiing 
some water on the fire he went to rest in a 
Thakurbari (temple) of Jagat Prasad. About 
3 p M a dust storm arose and immediate- 
ly afterwards he saw the hut in flames , 
among others Munsaf Ram came to the 
place but the appellant Parmeshwar Lai 
was not in the village at all that day. 

Prosecution witness Ram Lai Singh, a 
peon in the service of the Rani of Deo who 
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was at the time residing with her uncle 
Jagat Prasad, bad been sleeping in the hut 
after his mid day meal. He says that about 
4 p M. he got up and went to wash his 
face. Then came the dust storm and imme- 
diately afterwards he found that the hut 
was on fire. He suggests that the fire came 
from the embers in the open fire place 
where he had cooked his food and near 
which there was a quantity of jute sticks. 
He says that Munsaf Ram arrived after the 
hut was completely burnt out or about five 
minutes after the fire began, and that he 
assisted in extinguishing the fire in a neigh- 
bouring house, namely, that of Nanki Dusa- 
din, to which the fire had spread. 

Ram Lai is corroborated by Jawadhan 
whose house is immediately east of the 
hut. 

Surajnath Pathak, who is Jagat Prasad’s 
priest and was in the Thakurbari about 30 
paces to the west, Ramdhari Lohar, Jamal- 
uddin, the grandson of Jawadhan and 
Muaammat Nanki also corroborate Ram Lai. 

All these witnesses prove that Munsaf 
Ram did not set fire to the hut, came after 
the fire began and that he assisted in put- 
ting it out. 

The witness Lalji proves that at the 
time of the fire Munsaf Ram was working 
with other coolies at a wall which was 
being built for his master Ramsunder 
Singh to the west of the hut and that on 
hearing shouts of fire Munsaf ran to the 
place, and that he returned about half an 
hour later. This witness states that the 
hut is some distance from where he was 
working and that he did not go to it. 

In my opinion the learned Sessions Judge 
was right in holding that Munsaf did not 
set fire to the hut and that the appellant’s 
information to the Police was maliciously 
false. 

With regard to the ownership of the hut, 
the evidence is that it was built by the 
Rani’s men with wood, straw and leaves 
taken from Jagat Prasad’s jungle. At 
that time the Rani had already given Qaja- 
dhar Prasad the managership of her pro- 
perties in the Gaya District and the prose- 
cution witnesses seem to have looked upon 
the Rani’s servants as Gajadhar’s servants. 
It appears that after Qajadhar obtained flie 
zerpeshgi from Jagat Prasad he appointed 
one Audh Behari as his Devan at Burhibir 
for making collections. About eight days 
before the fire the appellant Parmeshwar 
succeeded Audh Behari. The hut in question 


was built about two months before the fire. 
Gajadhar’s own servants used at first to 
livd in a tent, but after the hut was built 
Rar^i Lai Singh and Bulaki Singh two peons 
of (he Rani, and Jhari Singh, the TahsUdar 
of ©ajadhar used to sleep in it. Ram Lai 
saysVhat he used at first to sleep in a room 
in Jagat Prasad's house which is to the 
west bpt owing to shortness of accommoda- 
tion he came over to the newly built hut. 
He was paid by the Rani through her 
manager, Gajadhar Prasad, and it is clear 
from the evidence of the chauktdar, Faujdar, 
that the villagers made no distinction bet- 
ween the servants of Qajadhar and the ser- 
vants of the Rani. 

I think, therefore, that it is established 
that the hut was not the property of Qaja- 
dhar and in the circumstances it is diffi- 
cult to see why Munsaf Ram, the servant of 
Ramsundar, should set fire to it. 

In the First Information it is stated that 
the value of the hut was Rs. 25 and that 
the articles destroyed consisted of rice, dal, 
salt, clothes and aluminium pots worth 
Rs. 21. It is not stated to whom these 
properties belonged, but the evidence is 
that some of them belonged to Ram Lai 
Singh and the constable Ram Tewari, 
Jhari Singh, the Tehsildar, was at Dalton- 
ganj that day with his master Gajadhar 
Prasad who had come there from Gaya, 
Bulaki was also away and it does not 
appear that ahy property belonging to 
Gajadhar’s own servants was in the hut. 
Parmeshwar certainly had nothing there. 
That this should have been so is natural for 
Parmeshwar was only appointed eight days 
before the fire and he had only paid one 
visit to Burhibir. I accept the statement 
of Ram Lai when he says that Parmeshwar 
cameto Burhibir on Sunday theSOth Baisakh 
and went away on the next day and that 
the fire took place the following Wednes- 
day. Parmeshwar Lai’s statement that he 
was in the hut at the time of the fire is, 
in my opinion, wholly and intentionally 
false. I cannot accept his explanation that 
he could not leave the village immediate- 
ly after the fire because there was nobody 
else to look after his master’s interests. I 
do not think it is likely that he would 
have stayed in the village alone that night 
if this had been a real case of arson. Next, 
if Parmeshwar had himself seen Munsaf 
setting fire to the hut, I do not understand 
why on the following morning Ram Lai 
should have been ordered by Audh Behari 
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•to go to Daltongatij to iflform Gajadhar 
Prasad. There would have been no neces- 
sity for Audh Bebari to interfere. 1 am 
satisfied that Ram Lai was sent by Audh 
Behari and the c/iauftidar Faujdar by the 
constable and that at Daltonganj they had 
an interview with Qajadhar and Parmesh- 
■war and that under Qajadhar's orders Par- 
meshwat went afterwards to the thana to 
lodge an information against Munsaf Ram. 

It has been contended that the F'irst In- 
formation contains details which it would 
not have been possible for Parmeshwar to 
give if he had not himself seen Munsaf in 
the act. I am not impressed by this 
argument. The story that Munsaf was 
running away and that Jagat Prasad 
was standing near the Thakurbari might 
easily have been invented by one who 
was not at the place of occurrence at all. 

It is next contended that at most the 
information is a mistake of fact and does 
not amount to a false information within 
the meaning of s 211, Indian Penal Code. 
If the appellant had said to the Police that 
he suspected Munsaf Ram and if he had 
not deliberately charged Munsaf Ram with 
having set fire to the hut, there might have 
been some substance in this plea, but here 
it is clear that the appellant’s intention 
was not merely that the Police should fol- 
low up a clue but that the Police should 
put Munsaf Ram on his trial. It was clearly 
the appellant’s intention to set the criminal 
law in motion against Munsaf Ram and to 
injure Ramsundar and Jagat Prasad. 

Next it is contended that the case does 
not come within the latter part of s. 211. 
It is urged that a false information given to 
the Police is not a proceeding instituted 
on a false charge within the meaning of 
the second part of the section. In my 
opinion a charge laid before the Police is a 
criminal proceeding, and notwithstanding 
the authority of Queen-Empress v. Bisheshar 
(1), I think that the decision of the 
Full Bench of the Calcutta High Court in 
Karim Baksh v. Queen-Empress (2) contains 
a correct statement of the law. 

■ Finally, there remains the question of 
sentence. Having regard to the fact that 
the hut was a very flimsy and temporary 
structure and that it was worth only Rs. 25 
and that the total value of property des- 
troyed was less than Rs. tO, a sentence 

(1) 16 A. 124; A. W. N. (1894) 10, 8 Ind. Deo. (n. s.) 
80. 

(8) 17 0. 574; 8 Ind. Dec. (n. b.) 923 (F. B.). 
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of four years’ rigorous imprisonment seems 
to be unduly severe. There might have 
been a suspicion in the mind of Parmesh- 
war that Ram Sunder’s men had had a hand 
in causing the fire and the false charge 
does not bear any indication of any deep 
laid plot. In the circuinstances I think a 
sentence of two years’ rigoroM imprison- 
ment will meet the ends of justice. The 
sentence is accordingly reduced. 
Bucknilly J.— I agree, 
z. K. Sentence reduced. 


CALCUTTA HIGH COURT. 

Criminal Appeal No. 105 of 1925. 

July 7, 1925. 

Present .-—Mr. Justice Suhrawardy and 
Mr. Justice Panton. 

ABDUL (BARI) MALLICK and anotber— • 
Accusbd — Appellants 
versus 

EMPRROR— Respondent. 

Criminal Procedure Code (Act V of 1898), >, 860— 
Depontione of witnesses, proper time for reading 

Section 360, Or P 0., is mandatory and its provi- 
sionsmustbe strictly complied with Reading over 
the depositions of oil the witnesses examined on one 
day at the end of the day is not in strict conformity 
with the requirements of the law The evidence of 
each witness should be read over to him after it is 
completed before that of another witness commencea. 
[p 888, col 1.) « « 

Hira Lai Ghosh v Emperor, 83 Ind Cas 905, 52 0, 
159, 28 0. W. N 968, A. I R. 1924 Cal. 889, 26 Or. 
L J 201, 41 0 L J. 224 and Dargahiv Emperor, 9S 
Ind Cas 733, 52 C. 499, A. I. R 1925 Cal. 831; 26 
Cr. L J. 1213, referred to. 

Criminal appeal against an order of the 
Second Additional Sessions Judge, 24- 
Perganas, dated the 8th January 1925, 

Babu Debendra Narayan Bhattacharjee, 
for the Appellants. 

Mr, Khundkar, for the Respondent. 

JUDGMENT. 

Suhrawardy, J.— The two appel- 
lants have been convicted by the Additional 
Sessions Judge of 24-Parganahs in agree- 
ment with the verdict of the majority of 
the Juryunderss. 304 and 326, Indian Penal 
Code. The first accused was convicted 
under s. 304 and sentenced to ten years’ 
rigorous imprisonment. The seeond accused 
was found guilty under s. 326 and. sen- 
tenced to undergo the same term of impri- 
sonment. Various objections have been 
taken on the ground of niisdireotions in 
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thB learned Judge’s charge to the Jury; 
but it is not necessary to consider them as 
we find ourselves constrained to order a 
re-trial on the ground that the provisions of 
s. 360, Cr. F. 0., have not been complied 
with. An affidavit has been filed on beljalf 
of the accused in which it is stated that 
the deposition of each of the prosecution 
^vitnesses was not read over or explained to 
him aher it had been recorded and before 
the examination of the next witness vras 
copimenced; but that the depositions of the 
witnesses examined on the day were read 
over to them after the close of the day's 
proceedings. The learned Deputy Legal 
Remembrancer in order to be sure of the 
truth or otherwise of this allegation made 
a reference to the learned Sessions Judge 
and an affidavit sworn by one Atul Chandra 
Banerjee, Bench clerk of the Second Addi- 
tional Sessions Judge of Alipore has been 
placed before us. The deponent states as 
follows; “I read over and explained ihe 
depositions of the witnesses in the presence 
and hearing of the accused at the end of 
the day when the examination of all the 
witnesses for the day was closed.” It is, 
therefore, clear that the procedure that was 
followed was that the depositions of all the 
witnesses were read over to them at the 
close of the day. This, in our opinion, is 
not sufficient compliance with the provisions 
of s 360, Or, P. 0. It has been held in the 
case of Hira Lai Ghose v. Emperor (1) that 
s. 360 is mandatoiy and its provisions must 
be strictly complied with. This view is 
based on the wording of the section itself 
and on the policy underlying it, namely, to 
protect the witness and also to safeguard 
the interest cf the accused by affording to 
the witness as well as the accused an oppor- 
tunity of finding^ any inaccuracy in the re- 
cord of the deposition. In Dargahi v. Em- 
peror (2) the same learned Judges who 
decided the case of Hira Lai Ghose v. 
Emperor (1) had to consider a similar ques- 
tion with regard to the provisions of the 
section. There the deposition of a witness 
was read over to him when another witness 
was being examined in Court. The learned 
Judges deprecated the procedure and were 
of opinion that it was not a strict compliance 
with the provisions of s. 36U» Ci\ P. 0., and 

(1) 83 Tnd. Cas. 905; 52 0 159; 28 C W. N 968; 
A. I. R. 1921 Cal. 889; 26 Cr. L J. 201; 41 C L. J. 
224. 

(2) 88 Ind. Cas. 733; 52 C. 499; A. I. R. 1925 Cal 
831, 26 Cr, L, J. 1213, 


in expressing that opinion they made the 
following observation; “That clause pro- 
vides that as the evidence of each witness 
is completed, it shall be read over before 
the examination Of another witness is com- 
menced.” If it is once conceded that 
s. 360 is mandatory, it follows that its provi- 
sions must be strictly complied with. The 
section says that ‘‘as the evidence of each 
witness taken under s. 356 or s. 357 is com- 
pleted, it shall be read over to him in the 
presence of the accused and etc.” The 
plain meaning to my mind is that the depo- 
sition of a witness must be read to him as 
it is completed. The practice of reading 
over the depositions of all the witnesses 
examined on one day at the end of the day 
may commend itself as intended to save 
public time; but it is not in strict conform- 
ity with the requirements of the law; and, 
experience gained in this case shows that 
more public time will be wasted in the 
re trial of the case than what was saved by 
the procedure adopted. The practice of 
reading over depositions of several witnesses 
at one time may also defeat the object 
of the section as laid down in the case 
of Hira Lai Ghose v. Emperor (1). The 
accused or his lawyer may not remem- 
ber the exact words used or the form 
of the answer given. It is, therefore, 
desirable that the provisions of s. 360, 
(V. P. C, should be strictly observed and 
the evidence of each witness read over to 
him after it is completed before the evidence 
of another witness commences; and the 
reading over should not be postponed till 
all the witnesses are examined. In this 
view the trial before the Additional Sessions 
Judge must be held to be vitiated by this 
defect in the procedure. 

The appeal accordingly succeeds, the con- 
viction of and the sentences passed on the 
appellants are set aside and we direct that 
they be re-tried according to law. The 
appellants will remain in Jail until further 
order by the Trying Court. 

Panton, J. — I agree that the con- 
viction and sentence of the appellants must 
be set aside as this appears to me to be the 
inevitable result of the earlier decisions of 
this Court just quoted by my learned bro- 
ther. 

R. L. 


Appeal allowed. 
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LAHORE HIGH COURT. 

Criminal Revision No. 1295 of 1925. 

January 11, 1926. 

Present: — Mr. Justice Broadway. 

MUL OHAND and another— Accused- 
Petitioners 
versus 

EMPEROR — Respondent. 

Penal Code (.iet XLV of 1860), s 31 ’-Police Act 
(V of 1851), s SU- Playing zards in street— Offence -- 
Prohibition by constable — Discharge of duty 

Piaymg cards m the street is no offence undei s 31: 
of the Police Act and, therefore, a constable prohibit- 
ing people from doing so cannot be said to ]>e acting 
in discharge of Ins duty. 

Oase reported by the Sessions Judge, 
Karnal, with his No 362- J of 26th July 
1925. 

FACTS.— The accused Tulsi and Mul 
Chaiid have been convicted by Sardar 
IJjagar Singh, Magistrate First Class, under 
8. 332, Indian Penal Code. It appears that 
the appellants were playing cards in the 
street in front of a shop when constable 
Ram Pershad prohibited them from doing 
so. The accused did not mind it and so 
there was scuffle between the accused and 
the three constables (P. Ws Nos. 1, 2 and 3.) 

The accused, on conviction by Sardar 
Uja^ar Singh exercising the powers of 
Magistrate of the B’irst Class in the Rohtak 
District, was sentenced, by order dated 4th 
April 1925, under s. 332 of the Indian Penal 
Code, to pay a fine of Rs. 25 or in default to 
undergo rigorous imprisonment for three 
months each. , 

GROUNDS. — It is urged on behalf of 
the applicants that the constable was not 
authorised to prohibit them from playing 
cards in the street and so the assault (even 
if it was committed) does not fall within 
the meaning of s. 332, Indian Penal Code. 

I think this contention is right Playing 
cards is not an offence and does not come 
within any of the eight clauses of s, 34 of 
the Police Act. So the act of the constable 
in prohibiting the men from playing cards 
was not in the discharge of his duty. As 
to who began the fight first I cannot believe 
that the applicants who are Banyas by caste 
and respectable shopkeepers of the Rohtak 
town could have dared to slap the constable 
first. In my opinion the conviction is not 
right. The proceedings are. therefore, for- 
warded for revision to the High Court with 
a recommendation that the conviction and 
sentences of the applicants be set aside and 
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the fine, which has been paid, be refund- 
ed. 

Mr. Shamair Chand, for the Petitioners. 
ORDER. — The learned Sessions Judge 
is light in his conclusion that the petitioner 
had not committed an offence by playing 
caids in the street. Nevertheless in my 
judgment the petitioners were not justified 
in assaulting the Police constable. I, 
therefore, alter the conviction to one under 
8. 323, Indian Penal Code, and reduce the 
fine in each case to Rs. 5. The fines, if 
paid, in excess of that amount will be ’ re- 
funded. 

® Fine reduced. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 476 of 1925. 

December 17, 1925, 

Present.-— Mr. Justice Daniels. 

Hafiz MUSTAQIMUDDIN— Apflic'ant 

VCTSllS 

EMPEROR — Opposite PiiRTv. 

Ctiminal Procedure Code {Act V of 1S98), ss 12S 
5 If, Sch V, Form No f2 — Bail-bond filed in Court 
sinoe abohshed—SuLCCbsor, powers of, to enforce bond 

- Seciiuly for keeping peace or good behaviour —Order 
directing accused to furnish security within fixed time 

- Absconding of accused—Surcties for attendance of 

accused, liability of ^ 

A security bond given in foim No 42 of the Fifth 
vSchedule to the Or P 0 oiiginally filed m a Court 
which hds since censed to exist, can also be enforced 
by Its successor to which the other functions of the 
defunct Court have been transferred [p 800, col. 1 1 

Wlieie a Magistrate passes an order under s 123 
Ci» P O , directing an accused to giv^e security Xor 
keeping the peace or for good be Iidviour for inoro than 
one year and allows him time toJiIo a security by afixed 
date, but the accused aKsconds on that date, the liabil- 
ity of the suieties who held themselves responsible 
foi the accused’s attendance iu Court cannot be lield 
to be terminated, because until it is known whether 
the accused can give the security or an ordei is iiassed 
referring the case for the linal orders of the Sessions 
Judge it cannot be said that the proceedings in the 
Migistrate’s Couit have been teimmated [i6ni] 

Criminal revision against an order of the 
Sessions Judge, Meerut, dated the 24th 
March 1925. 

Mr. G. W, Dillon, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT. — This is an application 
in revision in a case in which sureties’ 
bonds have been ordered to be forfeited 
under 8. 514 of the Or. P. C. Two points of 
law are raised : — 



[ 921 . 0 . 1926 ] 


«90 ARSHBO ALI V. BUPBROR. 


(1) That the bonds were given for attend- 
ance in the Court of the Cantonment Magis- 
trate and that the liabilities of the sureties 
came to an end when the case was trans- 
ferred to another Court, 

(2) That on 22nd September, the Magis- 
trate passed an order directing the accused 
in the case to give security for three years, 
but allowed him ten days’ lime up to 3rd 
October to file the security. It was on this 
latter date that he absconded. The appli- 
cant contends that his liability came to an 
end on 22nd September. 

Owing to a change in the law the Court 
of the Cantonment Magistrate ceased to 
exist in March 1924 ; and it appears from 
the Magistrate’s order that all cases from 
that Court were transferred to the Court 
of B. Jai Narain, Special Mrgistrate. In 
my opinion, the terms of the securily bond 
given in Form No. 42 of the Fifth Schedule 
to the Cr. P. C. are wide enough to include 
the sncceesor of the Court in which the 
case originally was. Any other view of the 
law would produce most inconvenient re- 
sults, since if an accused Avere on bail 
when a case was transferred, it would in 
every case be necessary before transferring 
the case to order his arrest or to require 
him to give fresh sureties. 

As regards the second point, the terms of 
the bond include not only an inquiry 
before the Magistrate but also dates fixed 
in the Sessions Court if the case goes to 
that Court. In this case, the Magistrate 
could order the accused to give security 
for three years, but if the security w'as not 
iven it was not in his power finally to 
ispose of the case. Final orders under 
B. 123 of the Code could only be passed by 
the Sessions Judge. The Magistrate had 
power under s. 120 of the Code to postpone 
the date from which the security should 
take effect, i. e., to give the accused time 
within which to furnish it. Until it was 
seen whether the accused could give the 
security or an order would have to be 
passed referring the case for the final orders 
of the Sessions Judge, it cannot be said 
that the proceedings in the Magistrate’s 
Court had finally terminated so as to put 
an end to the liability of the sureties 
who were responsible for the accused’s 
attendance. I find, therefore, that the orders 
of the Courts below are correct, and I dis- 
miss this application. 

8. 8. Application dismissed. 


CALCUTTA HIGH COURT. 

Ckiminal Rbferbncb No. 14 of 1924 

AND 

CbiMiNAL Appeal No. 621 op 1924. 

November 25, 1924. 

Present;— Justice Sir Babington Newbould, 
Kt., and Mr. Justice Mukerji. 

ARSHED ALI— Acoosbd— Appellant 
versus 

EMPEROR— Respondent. 

Criminal Procedure Code (Act V of 1898)^ s 371 ^ — 
Reference for confirmation of death sentence —Duty 
of High Court — Identification teat during trials value 
of. 

In a reference for confii rnation of death sentence, 
the High Court must satify itself that the finding of 
fact arriired at is justified by the evidence on record, 
[p 801, col 11 

Value of identification test held during trial com- 
mented upon Lp 892, col. 2 ] 

Reference made by the Additional Sessions 
Judge, Backerganj, dated the 27th Septem- 
ber 1924. 

Babu Debendra Narain Bhattacharjee^ for 
the Accused. 

Mr. Khundkar^ for the Crown. 

JUDGMENT. 

Newbouldy J. — Arshed Ali has been 
found guilty by the unanimous verdict of 
the Jury on the charge of abetment of 
murder. He has been sentenced by the Ad- 
ditional Sessions Judge of Backerganj to 
death under s. 302 read with s. 109 of the 
Indian Penal Code. Under s. 374 of the Cr. 
P. C. the proceedings have been submitted 
to this Court for confirmation and the ac- 
cused has also preferred an appeal against 
his conviction. 

The facts according to the case for the 
prosecution are as follows: — 

Lalsom Bibi, the principal witness in this 
case, has lived as the wife of five men. To 
how many of them she was legally married 
is not clear, but her marriage to the appel- 
lant Arshed Ali who was the fourth of her 
so-called husbands was certainly bigamous 
as it took place during the lifetime of the 
third Abdul Hussain who had not divorced 
her. After living with the appellant ^ for a 
few months she left him and went to live in 
her father's bari. She was then one month 
pregnant. In Magh last she went through 
a form of nika marriage with the deceased 
Sher Ali, This enraged Arshed Ali and 
twice in the months of Falgoon and Chaitra 
Jabed Ali who is Arshed Ali's dharma-bhai 
asked Lalsom to return to Arshed Ali and 
threatened her when she refused to do so. 
On the night Pl tLe lOth April (28th Chaitra) 
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Bher AU, Lalsom and her three children 
were sleeping in her hut. At a little before 
midnight Lalsom woke up hearing the 
noise of a scuffle. She heard Jabed Ali, 
whose voice she recognised, say “Let me 
go.” She got up to light a lamp and then 
heard Arshed Ali saying “Jabed Ali, is the 
deed done ” By the light of the lamp she 
saw that Sher All’s viscera were protruding 
from a wound in his stomach and another 
wound on the left side of his chest. Her 
cries brought several neighbours to the 
scene and both Sher Ali and Lalsom told 
them that they had recognised Jabed Ali 
and Arshed Ali by their voices 

Sher Ali was taken by boat to Patua- 
khali, the Sub Divisional headquarter, 
where he arrived at about 11 a. m. tie was 
taken to the hospital and there his state- 
ment was recorded by an Honorary Magis- 
trate from 3-30 to 4-10 p. m. He said that 
he had been wounded by Jabed Ali and 
Arshed Ali and that Jabed Ali inflicted the 
wound with a dao. He also stated that he 
was wounded because he married Arshed 
All’s wife. He died before sunset that 
afternoon. The doctor who held the post 
mortem examination found three incised 
wounds on the body, of which two were 
homicidal. In his opinion death was due 
to shock and heemorrhage from these two 
wounds. 

That Sher Ali was murdered on the night 
of the 10th Apiil has been clearly proved. 
Whether the appellant before us was guilty 
of abetting thi^ murder depends on the 
credibility of the evidence that he was re- 
cognised by his voice. Though the Jury 
have unanimously convicted him, this being 
a reference under s. 374, Cr. P. C., we must 
be satisfied that their finding of fact is 
justified by the evidence on the record. 
After full consideration we are compelled to 
hold that there are several points in the 
case which make it unsafe to rely on this 
evidence. We also find that there has been 
positive misdirection on one important piece 
of evidence in the case in addition to non- 
direction by reason of the learned Judge 
having omitted to draw the attention of the 
Jury to several points which throw doubt 
on the truth of the case for the prosecu- 
tion. 

In his charge to the Jury the learned 
Sessions Judge has said; “On Wednesday, 
the 27th Chaitra (9th April) Arshed Ali 
was seen in Kalagachia village 'which ad- 
joins Kewalumis walking towards the bari 
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of Jabed Ali.” But the evidence is that 
Arshed Ali was seen in the neighbourhood 
not on the Wednesday but on the Thursday 
afternoon. The fact of the case for the pro- 
secution rests on a statement alleged to 
have been made by Sher Gazi and is sup- 
ported by the evidence of his brother 
Mahomed Gazi who deposed that Sher Gazi 
said he had seen Arshed Ali on the previous 
afternoon. That the expression “the pre- 
vious afternoon” cannot mean the afternoon 
of the previous day is clear from the state- 
ment of Lalsom Bibi in the First Informa- 
tion to the effect that her husband had told 
her in the afternoon of the day of occurrence 
that when he returned after noon of that 
day he saw Arshed Ali and Jabed Ali. 
This is a very serious misdirection since it 
was proved by witnesses who were examin- 
ed by the Court to test the accused’s plea of 
that he was present at Patuakhali as 
an accused in a case which was the last 
heard on the 10th April. Though this 
might not have prevented him being pre- 
sent at the murder he could not possibly 
have been at Kalagachia at the time that 
Sher Ali said that he saw him. 

The case against this accused depends 
solely on the recognition of his voice by 
Sher All and Lalsom Bibi. It is certainly 
suspicious that no mention of this fact was 
made to anyone outside the village before 
the 18th of April when Lalsom Bibi’s first 
information was recorded. Though Ih© 
chowkidar Adam Ali went to the Amtali 
Police Station the morning after the oc- 
currence, nothing was recorded there. The 
explanation given is that it was thought 
that information would be taken at Patu- 
akhali. We think it unlikely that no entry 
would have been made even in the station 
diary if the chowkidar had then asserted 
that the accused had been recognised by 
their voices at the time of occurrence. The 
statement of Sher Ali recorded by the 
Honoiary Magistrate contains no mention 
of how Jabed Ali and Arshed Ali were 
recognised, though both are named. 

It is difficult to rely absolutely on the 
statements of the deceased and his vrife 
since they are clearly untruthful on one im- 
portant point, the period that elapsed be- 
tween Lalsom Bibi leaving Aished Ali and 
her marriage to Sher Ali. Lalsom Bibi’s 
evidence is that she married Arshed Ali 4 
years ago and after living with him 4 
months she went to live at her father’s house. 
Sher Aii stated to the Honorary Magistrate 
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that she was at her father's ban for about 
4 years. But the age of the child of which 
Lalsom Bibi says the accused is the father, 
is inconsistent with her having lived apart 
from the accused for as long as two years. 
If the accused had raised no objection to 
Lalsom Bibi leaving him for even two years 
there is no reason why he should have com- 
mitted this murder. Whatever the truth 
may be we have no doubt that there was 
good reason to suspect the accused and 
that the true story of the illfeeling between 
the parties has been concealed. 

There are other reasons besides the delay 
in informing the authorities which make us 
suspect the truth of the story of recogni- 
tion, apart from the question as to how far 
such recognition can support the conviction. 
It is most improbable that when a murder 
is being committed the murderer’s com- 
panion should call to him by name. This 
suggests that the actual w'ords that may 
have been heard, have been altered to 
strengthen the case against Jabed Ali who 
is absconding. 

Lalsom Bibi’a evidence is contradictory on 
some material points. She said she had no 
talk with her husband before he made the 
statement to the neighbours and that when 
she lit the lamp her husband was senseless 
and he came to after the neighbours came. 
Then in cross-examination she said: “It is 
a fact that before any neighbours came up 
my husband told me he recognised Jabed 
Ali and Arshed Ali, he told me this while 
I was lighting the lamp.” Also in her 
deposition she said that her husband said 
“o wia” before any statements were made by 
the assailants, but when questioned by a 
juror a.s to the order of events she places 
this cry of “o ma” last of all. The evidence 
of the neighbours who came afterwards is 
not free from discrepancies. It is noticeable 
that when Ibrahim called to the c/totvkidar 
he spoke of some one unknown having 
committed the murder though according to 
the evidence he had then heard the story of 
recognition. There are also important dis- 
crepancies as to whether Lalsom Bibi said 
anything that night. The deceased’s 
brother’s account of a conversation ivith the 
deceased is very significant. He says that 
the deceased gave three reasonsfor accusing 
Jabed Ali and Arshed Ali, (t) that he had 
no other enemies, (ii) that he saw Arshad 
Ali in the afternoon, (tii) that he had re- 
cognised their voices. 

We think that the real reason for the 


accusation of these men was the first and 
that the third reason on which the case now 
rests is as unreliable as the second has been 
proved to be. 

For these reasons we must hold that the 
guilt of the accused Arshed Ali has not 
been proved. We refuse to confirm the 
sentence of death passed on him. We allow 
his appeal and set aside his conviction and 
sentence and acquit him of the charge on 
which he was tried and direct that he be 
released. 

Mukepji, J.— I entirely agree. I only 
wish to add a few words as regards the 
identification testthat was held in the course 
of the trial in this case. The matter, how- 
ever. is not of much importance in the pre- 
sent case, inasmuch as the witness who was 
subjected to this test was for sometime the 
wife of the accused, who was sought to be 
identified. In any case it is not reasonable 
to expect that she would have failed to 
identify the accused. What happened in this 
case was this: — Lalsom Bibi was examined 
as a witness on behalf of the prosecution 
and after her examination was over with 
the permission of the accused and his 
Pleader the identification test of the accus- 
ed’s voice was held, the accused being 
mixed up with seven other men. The accused 
was actually numbered six on the file, and 
his voice was correctly identified by Lalsom 
Bibi as the 6th voice. Personally I have 
always entertained grave doubts as to the 
propriety of such a test being adopted 
during the trial. It makes no difference 
that in the present case it was held with 
the permission of the accused and his 
Pleader, for a request in the matter of this 
description is always very embarrassing to 
the defence. There is no warrant for this 
procedure in the Statute and it is likely to 
lend spurious weight to the testimony which 
should be available for the purposes of a 
criminal trial. 

K. L. Appeal allowed. 


LAHORE HIGH COURT. 

Ckiminal Ebvision Case No. 1673 of 1925. 
December 23, 1925 

Present:— Sir Shadi Lai, Kt., Chief Justice. 
EMPEROR— Prosecutor 
versus 

TEJ RAM— Accused. 

Criminal Procedure Code (Act V of 1898, at amend- 
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ed by Act XVIII of 1023), n, 1,30 (0), effect of. 

Tht; effect of the addition of sub-s. (6j to s 439, 
Cl P. C, by Act XVIIl of 1923, is that the 
High Court, when adjudicating upon an application 
for enhancement of sentence, is converted into a Court 
of Appeal against conviction and the accused is 
entitled to show that his conviction is unjustiiied 
[p 893, cols 1 & 2 1 

Mr. Cardon Noad^ Government Advocate, 
for the Crown. 

Mr. Shamair Chand^ for the Accused. 

ORDER. — On the 15th August 1921, 
two boxes containing various articles of 
merchandise were consigned from Delhi to 
Rewari, and, when the consignment arrived 
at Rewari, the consignee Tej Ram repre- 
sentated to the Station Master that one of 
the boxes had been tampered with. There- 
upon the latter asked Tej Ram to produce 
the original heejak (invoice) to enable him 
to give an “ open delivery” of the con- 
signment. The invoice Ex P. B. was ac- 
cordingly produced by Tej Ram, and the 
goods were delivered to him. A list of the 
articles alleged to have been lost was pre- 
pared by the Station Master, and on the 
strength of that list the consignee made a 
claim for the recovery of their value. The 
Railway Authorities, however, considered 
the claim to be false, with the result that 
Tej Ram was prosecuted for an attempt 
to cheat the Railway Company and also 
for using as genuine a forged document. 
The Trial Magistrate has acquitted the ac- 
cused of an attempt to cheat, but has con- 
victed him under s. 471 read with s. 468, 
Indian Penal Code, and sentenced him to 
imprisonment till the rising of the Court 
and a fine of R5. 150. 

The District Magistrate has made a be- 
lated reference to this Court recommend- 
ing that the sentence be enhanced, and 
Mr. Shamair Chand, who has appeared for 
the accused to show cause against enhance- 
ment, urges that his client has been wrongly 
convicted and that the conviction should be 
set aside. 

Now, sub-s. (6) which has been added to 
s. 439, Or. P. C., by the Cr. P. C. Amend- 
ment Act XVIlI of 1923, provides that 
“ notwithstanding anything contained in 
this section, any convicted person, to whom 
an opportunity has been given under sub- 
B. (2) of showing cause why his sentence 
should not be enhanced, shall, in showing 
cause, be entitled also to show cause against 
his conviction.” The effect of the enact- 
ment of this sub-section is that the High 
Court, when adjudicating upon an applied- 
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tion for enhancement of sentence, is con- 
verted into a Court of Appeal against con- 
viction. I must, however, administer the 
law as I find it. 

In view of this express provision of the 
law, I have heard arguments on the merits 
and reached the conclusion that there is 
no satisfactory evidence to show that lix. 
P B the genuineness of which has been 
impeached, is afoiged document. It is to 
be observed that this document, which is 
written in Urdu, purports to be a list of 
articles purchased by the accused at Delhi 
and to bear the signature of Sheikh Karam 
Ilahi-Rahiin Ilahi. Now Karam llahi, 
who was also prosecuted in this case but 
was subsequently discharged, has appeared 
as a witness for the prosecution, and he 
admits that he has a shop bearing the 
aforesaid name Another witness for the 
prosecution, namely. Sub -Inspector Gian 
Chand, who investigated the case, de- 
poses that he was told by Karam llahi 
that the invoice Ex. P B w^as written by 
his servant Ram Chand. This witness, 
when answering a question put by the 
Court at the end of his examination, tried 
to modify the effect of his admission by 
stating that Karam llahi subsequently 
denied that Ram Chand had written the 
document. Karam llahi himself as a wit- 
ness for the prosecution disclaims the res- 
ponsibility of his firm for preparing it, but 
considering that he was himself prosecuted 
as an offender and appeared as a witness 
after his discharge (a somewhat unusual 
and objectionable procedure), I am not pie- 
pared to attach any value to his evidence. 

It may, therefore, be taken as proved 
that Ex, P B was written by Ram Chand 
on behalf of Karam llahi, Rahim llahi and 
the evidence also shows that this document 
consolidates several invoices representing 
goods purchased by the accused from vari- 
ous shops at Delhi. Kaiam llahi himself 
admits that Ex. P M is the list of the 
goods purchased from his own shop, and 
this list is embodied in Ex. P B. 
Now, Ex, P M, contains all the articles 
which were alleged to have been lost 
while the boxes were in the custody of 
the Railway ; and it cannot, therefore, 
be seriously contended that the accused 
was claiming certain goods which he had 
never purchased. 

The evidence for the prosecution shows 
that the articles in dispute were purchased 
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by the accused from Karam IlahL and 
were correctly entered in Ex. P B which 
waa written by Karam Ilahi’a servant Ram 
Ohand. These articles have apparently dis- 
appeared, but the question of the responsi- 
bility for the disappearance is a debatable 
one. One thing, however, is reasonably 
clear that the document, upon which the 
charge under s. 471 is founded, has not 
been proved to be a forged document. 

The result of this finding is that the 
conviction cannot be sustained. Accord- 
ingly 1 set aside the conviction and the 
Bentence and acquit the accused. The 
fine, if realised, shall be refunded to him. 

R. L. Conviction set aside. 


CALCUTTA HIGH COURT. 

Criminal Revision No. 697 of 1925. 

October 15, 1925. 

Present;— Justice Sir N. R. Chatterjea> 
Kt., and Mr. Justice B, B. Ghose. 

LALIT KUMAR SEN— Aooasan— 
Petitioner 
versus 

EMPEROR— Opposite Party. 

CritfiincLl Pvoctduvt Code, (Act V of 1898)^ s, ^21-— 
Appeal— Record sent for— Summary dismissal. 

A Criminal Appellate Court should hear the 
Pleader and ought not to dismiss an appeal summarily 
after the record has been sent for and received. 

Criminal revision against an order of the 
Sessions Judge, Backerganj, dated the 3rd 
August 1925, affirming that of the Deputy 
Magistrate, Barisal, dated the 23rd J uly 
1925. 

Babu Suresh Chandra Taluqdar, for the 
the Petitioner. 

Babu Aswani Kumar Ghost, for the 
Opposite Party. 

JUDGMENT.— After the record was 
sent for and received, the learned Sessions 
Judge ought to have heard the Pleader 
and ought not to have dismissed the 
appeal summarily without hearing him. 
The order dismissing the appeal summarily 
is accordingly set aside and the appeal 
is sent back to him to be re-heard according 
to law. 

K I, Case sent back. 


LAHORE HIGH COURTS 

Criminal Pbtition No. 205 of 1925. 

December 18, 1925. 

Present: — Mr. Justice Fforde. 

MUGHDE8-UD-DIN— Accused- 
Petitioner 
versus 

EMPEROR THROUGH RADHA LAL— 
Complainant— Respondent. 

Criminal Procedure Code (Acl V of 1S98), e 526— 
Application for postponement to enable to apply for 
transfei — Magistrate enquiring into allegations— Pro- 
priet y—Tranafe r. 

All enquiry by the Magistrate, on a party's apply- 
ing to him for postponement of the case to enable him 
to apply for transfer, into the grounds of transfer hun- 
self is highly improper and would naturally caube 
apprehension in the mind of the petitioner that the 
Tribunal trying the case is not likely to give him an 
impartial and unbiased hearing 

Petition, under s. 526, Or. P. 0., for trans- 
fer from the Court of the Magistrate, 
Second Glass, Jagadhri, District Ambala, to 
some other Court of competent jurisdiction. 

Lala BishanNath, for tlie Petitioner. 

Mr. Shamair Chand, for the Respondent. 

ORDER. — Proceedings were taken 
against the petitioner upon a complaintmade 
under the provisions of ss. 352, 504, Indian 
Penal Code. In the course of these pro- 
ceedings the petitioner applied to the 
Court for postponement of the case to 
enable him to apply for a transfer of the 
matter from the Court of this Magistrate 
to some other Magistrate. The Magistrate 
hearing the complaint thereupon requested 
the petitioner to make a statement as to 
the grounds of his transfer, and then pro- 
ceeded to make a pieliminary inquiry to 
ascertain whether these grounds were well 
founded. Having come to the conclusion 
that the grounds were false the Magistrate 
then made a report to the District Magis- 
trate for the purpose of having the peti- 
tioner tried under s. 193, Indian Penal 
Code, for perjuiy. The learned Magistrate 
in para. 6 of his report makes a frank 
statement of these circumstances. It is 
obvious that the procedure adopted by the 
learned Magistrate was highly improper 
and would naturally cause apprehension in 
the mind of the petitioner that the tribunal 
trying his case M’as not likely to give him 
an impartial and unbiased hearing. Under 
these circumstances I have no option but 
to transfer the case to the Court of such, 
other competent Magistrate as the District 
Magistrate might direct. 

B* h. Oaae transferred. 
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ALLAHABAD HIGH COURT. 

CRIillNAL RrFERBNCB No. 731 OF 1925. 

December 22, 1925. 

Present: — Mr, Justice Daniels. 

PURAN AND ANOTH UR— Applicants 
versus 

EMPEROR THROUGH CHIDDAH— 
Opposite Party, 

Criminal Procedure Code {Act V of 1S98), a 203— 
Order diamxaaing complaint not set aside — Fresh com- 
plainly whether bammed —Practice — Witnesses summoned 
at late stage on accused's responsibility —Failure of 
witnesses to appear ^ effect of — Penal Code (ActXLV of 
lS 60 )y s. 1^06 -Money advanced to accused under law- 
ful agreement — Agreement becoming incapable of exe- 
cution — Retention of money in lieu of debt due to 
accused — Offence 

An order of dismissal passed on a complaint, which 
has not been set aside, is no bar to a fresh complaint 
upon the same facts to another Magistrate. 

Queen-Empress v. Adam Khan, 22 A 106, A W. N. 
(1899; 211, 9 Ind. Dee (ns) 1100, not followed 

Ram Bharos v. Bohan, 22 Ind Cas 734, 36 A 129, 
15 Or L. J. 158, 12 A. L J. 106 and William Cecil 
Keymer v Emperor, 22 Ind Cas 145, 36 A 53, 12 A. 
L J 1, 15 Or L J. 1, followed. 

Where an application for summoning witnesses has 
been put later, and th6 summons have been issued on 
the responsibility of the accused on the full uiider- 
standmg that the Court will not grant any adjourn- 
ment if the witnesses do not appear, the accused 
cannot say that he had no opportunity of producing 
hh evidence, if the witnesses do not turn up 

Where a sum of money is placed in the hands of a 
erson under a lawful agreement which, however, 
ecomes subsequeptly incapable of execution, and is 
retained by him afterwards against a debt due to him 
he cannot be held guilty of ciimmal bieach of trust 
under s. 406, Penal Code. 

Oriniinal reference made by the Sessions 
Judge, Aligarh, dated the 13th November 
1925. 

Mr. Panna Lai, for the Applicants. 

Mr Sailanath Makerji, for the Opposite 

Party. 

JUDGMENT. — This is a reference by 
the learned Sessions Judge of Aligarh. 
The facts out of which the reference arises 
are these. The complainant Ohhidda had 
to deposit a sum of Rs. 615 to complete the 
purchase-money of a Court auction sale 
which had been concluded in the name of 
his wife. He had only Rs. 415 with him 
and wished to borrow the remaining Rs. 209 
from the applicants Puran and Hoti They 
agreed to advance it on condition that Ch- 
hidda made over the Rs. 415 he had with 
him, that they made the entire deposit and 
that the house was transferred into their 
names. Chhidda consented to this, and an 
application was made, but the Court re- 
fused it. This happened on 2lBt July. 
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Ohhidda owed Paranand Hoti a sum equal 
to the amount which he had placed in their 
hands. They seem to have retained the 
Rs. 415 against their debt. On the follow- 
ing day he filed a complaint against them 
which was dismissed the same day under 
8 203, Ur. r. 0., on the ground that no crimi- 
nal offence was e.stabli8hed. On the 24th 
of July they filed a civil suit against him 
claiming Rs. 467 due to them from him. 
On 6th August while this suit was pending 
he filed a fresh complaint which was enter- 
tained by a different Magistrate. 

The learned Sessions Judge has mado 
this reference on three grounds, two of them 
technical and one a ground of substance. 
The technical grounds are that the second 
Magistrate could not entertain a fresh com- 
plaint unless the order dismissing the origi- 
nal complaint had first been set aside 
under s. 437, Or. P 0. The learned Judge 
relies on an old ruling in Queen-Eepress v. 
Adam Khan (1), but this ruling has not 
been followed in later cases. Ram Bharos v, 
Baban (2) and William Ceil Keymer v. A'm- 
peror (3) show that the opposite view has 
prevailed in later cases. The second ground 
is that the accused had no proper oppor- 
tunity of producing theirwitnesses. On this 
point also I am not disposed to accept the 
Sessions Judge’s view. The application for 
summoning witnesses was put in later, 
and the accused got the summons issued 
on their own responsibility, it being under- 
stood that the Court would not adjourn the 
case if the witnesses did not attend. 

On the third point the reference must, in 
my opinion, prevail. The accused retained 
the money against the debt which was 
owing to them from Chhidda and there is 
nothing to show that in doing this they 
acted dishonestly. The Special Magistrate 
does not appear to have applied his mind 
to this point at all. I agree with the 
learned Sessions Judge that the facts do 
not establish a case under s. 406, Indian 
Penal Code, 

I accordingly accept this reference and 
set aside the conviction of the applicants. 
The fine, if paid, will be refunded. 

8. s. Conviction set aside, 

(Ij 22 A. 106; A W. N. (1899) 211; 9 Ind. Dec (n. 8.) 
1100. 

(2) 22 Ind. Oas. 731; 36 A. 129; 15 Or. L. J, 158, 12 
A. L. J. 106. 

(3) 22 Ind. Oas. 145; 36 A. 53; 12 A. L. J. 1; 15 
Cr, L. J. 1. 
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MADRAS HIGH COURT. 

C&iminal Miscellaneous Petition No. 180 
OP 1925. 

July 23, 1925. 

Present:— Mr. Justice Devadoss and 
Mr. Justice Waller. 

In re VENUGOPAL NAYUDU— 
Petitioner. 

JjCqqI Practitioners Act (XVIII of 1870)^ s IJf — 
Legal practitioner^ misconduct of — J arisdiction to in- 
quire into, whether confined to Court in which miscon- 
duct committed— Transfer of proceedings, competency 
of. 

Section 14 of the Legal Practitioners Act does not 
limit the consideration of a charge of misconduct 
against a legal practitioner to the Court in which the 
misconduct is alleged to have been committed Any 
Court in winch the Pleader practises is empowered to 
entertain a petition under the section. 

In re Rabindra Chandra Chaiterjee, 67 Ind. Cns. 
985; 49 0. 850, 35 0 L. J 520; A. I. K. 1922 Cal. 484, 

followed. 

Emperor v. Satyendra Kath Roy, 57 Ind. Cas 277; 
1 P L T 379, (1920) Pat 225, 21 Or. L J 613 and 
In re Radha Churn Chukerbutty, 10 0 W. N. 1059, 4 
C L J 229; 4 Cr L J 160, dissented from. 

A Magistrate 'ivhohas been moved under s 14 of 
the Legal Practitioners Act to institute proceedings 
against a legal practitioner for misconduct has no 
jurisdiction to transfer the proceedings to a subordi- 
nate Magistrate for action or to direct him to hold a 
preliminary inquiry. 

Petition, under s. 107 of the Government 
of India Act, 1915, praying that in the 
circumstances stated therein the High 
Court Avill be pleased to quash the pro- 
ceedings in Current No. 91-B of 1925, dated 
the 22nd February 1925, on the file of the 
Court of the First Class Sub-Divisional 
MagisraW, Pattukottai. 

Mr. K. S, Jayarama Iyer, for the Peti- 
tioner. 

Tlie Public Prosecutor, for the Crown. 

ORDER* — Petitioner who is a First 
Grade Pleader has been charged under s. 14 
of the Legal Practitioners Act by the Sub- 
Divisional Magistrate, Pattukottah. He was 
engaged to represent the accused in a 
security case and all the charges against 
him except one alleged various acts 
of misconduct in relation to that case. 
These charges were made to the District 
Magistrate, Tanjore, by the Deputy 
Superintendent of Police, who suggested 
that proceedings should be taken against 
petitioner under the Legal Practitioners 
Act, In the result the Additional District 
Magistrate forwarded the Police report 
to the Sub-Divisional Magistrate, Pattu- 
kottah for enquiry and the latter issued 
notice to petitioner under s. 14 of the Act. It 
^ not quite clear what was in the mind of 


the Additional District Magistrate whether 
he intended that the Sub-Divisional Magis- 
trate should himself dispose of the charges 
or whether his idea was that a sort of pre- 
liminary enquiry should be held and a re- 
port should be submitted with a view to 
possible future action by himself. From 
either point of view, he acted without 
jurisdiction. The Legal Practitioners Act 
makes no provision either for the transfer 
of proceedings or for the holding of a pre- 
liminary enquiry of such a nature, Mr, 
Jayarama Aiyar contends that in any event 
most of the charges against his client can- 
not be enquired into as they relate to alleg- 
ed acts of misconduct not committed in or 
in relation to the Court which proposes to 
enquire into them. That, we consider, is 
an objection that should more properly be 
taken before the District Magistrate, who 
will now proceed to deal with the matter 
himself. As, however, it has been taken here, 
we may as well dispose of it at once. The 
view relied on by Mr. Jayarama Iyer finds 
support in several decisions of the Patna 
High Court of which we may quote that 
reported in Emperor v. Satyendra Nath Roy 
(1) as an example. The same view has been 
expressed by the Calcutta High Court in 
In re Radha Churn Chukerbutty (2). With 
great respect, w^e prefer to follow the rul- 
ing of the Calcutta High Court reported as 
In re Rabindra Chandra Chaiterjee (3). As 
pointed out by Woodroffe, J., andMookerjee, 
J., 8. 14 of the Legal Practitioners Act does 
not limit the consideration of a charge to 
the Court in which the misconduct is alleg- 
ed to have been committed. To say that it 
does, is, we think, to read into s. 14 some- 
thing that is not there. 

The District Magistrate will now dispose 
of the report made to him in accordance 
wuthlaw, but we think it undesirable that 
proceedings for misconduct against the 
defence Vakil should be taken before the 
security case against his client has been 
disposed of. 

V. N, v. Case remanded. 

(1) 57 Ind. Cos 277; 1 P. L. T. 379, (1920) Pat. 
225; 21 Cr. L. J 613. 

(2) 10 0. W. N. 1059; 4 C. L. J. 229; 4 Cr, L. J. 
160 

(3) 67 Ind. Cos 985; 49 0. 850; 35 0. L. J. 520; A. 
I. R. 1922 Cal. 484. 
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CALCUTTA HIGH COURT. 

Appeals from Orders Nos. 48 and 49 
OP 1924. 

June 24, 1925. 

Present : — Mr Justice Cuming and 
Mr. Justice Chakravarti 
DUROA PROSAD LAHIRI CHOUDHURI 

AND OTHERS— Defendants— Appellants 
versus 

RATAN MAHOMMED SARKAR— 
Pluntiff AKD OTHERS— Pro fovma 
Respondents— Respondents. 

Bengal Tenancy Act (VIII of lS8o), Sch III, 
Art. 3— Landlord and tenant — Dispossession of tenant 
by purchaser — Possession, suit to recover — Limita- 
tion. 

Where an agent of the landlord purchases a portion 
of a tenant’s ]ote and as such purchaser dispossesses 
the tenant from the ]X)rtion pui chased, a suit by the 
tenant to recover possession of the poition of the ;ote 
from which he has been dispossessed is not , .governed 
by Art 3 of Sch III to the Bengal Tenancy Act. 

Appeals against the orders of the Sub- 
ordinate Judge, Dinajpur, dated the 19th of 
June 1923, reversing those of the Munsif 
First Court at Dinajpur, dated the 24th 
of April 1922, 

Babu Hamendra Mohan Majumdar, for the 
Appellants. 

Moulvi A, S. M. Akraliif for the Respond- 
ents. 

JUDGMENT. 

In Appeal No. 48 of 1924. 

Chakravaptly J.— This is an appeal 
by the defendants and arises out of a suit 
for possession of a share of a jote by the 
plaintiff. The main ground of defence was 
that the suit was barred by the special Law 
of Limitation as provided for in Art. Ill of 
Sch. Ill to the Bengal Tenancy Act. This 
defence was given effect to by the Trial 
Court and the suit was dismissed. On 
appeal by the plaintiff the learned Subordi- 
nate Judge of Dinajpur has found that the 
plaintiff has purchased a share of the jotc 
from the owners thereof and that disposses- 
sion was by one Jogendra who hail purchas- 
ed also a share of the same jote. Although 
Jogendra was an officer of the defendant 
the landlord the finding of the lower Appel- 
late Court is that Jogendra dispossessed the 
plaintiff as a purchaser of a share of the 
joie and not as an agent of the landlord. 
In this view the lower Appellate Court held 
that the suit was not barred by limitation 
and sent the case back to the learned Munsif 
for ascertaining the share which the plaint- 
iff had purchased and on such ascertain- 
meat of the sbare the learned Subordinate 
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Judge has directed the decree to be awarded 
to the plaintiff. 

The only ground which was taken by the 
learned Vakil for the appellant was that the 
Trial Court had found that Jogendra was 
really a benamdar for the landlord the 
defendant as such the dispossession effected 
by Jogendra was the dispossession effected 
by the landlord. The learned Vakii for 
the appellant contended that the finding 
of benami arrived at by the Trial Court 
had not been specifically dealt with by the 
lower Appellate Court. 

I do not think that this contention should 
prevail. The learned Subordinate Judge 
found that Jogendra purchased the land 
and dispossessed the plaintiff as such pur- 
chaser and not as an agent of the landlord. 
I think the finding is quite sufficient for 
the purpose of holding that the disposses- 
sion was not by the landlord, nor was it on 
his behalf. Therefore it seems that the 
judgment of the lower Appellate Court is 
correct and this appeal should be dismiss? 
ed with costs. 

Cuming:, J.— I agree. 

In Appeal No. 49 of 1924. 

Our judgment in the analogous Appeal 
No. 48 of 1924 will govern this appeal also, 
z. K. Appeals dismissed. 


ALLAHABAD HIGH COURT. 

Privy Council Appeal No. 39 op 1925. 

December 18, 1925. 

Present: —Sir Grimwood Mears, Kt , 

Chief Justice, and Mr Justice Lindsay, 
WILAYATI BEGAM and another-- 
Defendants — Appellants 
versus 

Firm JHANDU MAL-MITHCJ LAL— 
Plaintiff— Respondent. 

Limitation Act (IX of 1008), s 12 (3), Sch. I 
Art 170--Civil Procedure Code (Act V of 1908), s 109 
-—Leave to appeal to Privy Council, application for 
— Limitation —Time spent in obtaining copy of judg- 
ment, whether can he excluded 

Sub-section (3) of s, 12 of the Limitation Act does not 
apply to an application for leave to appeal to His 
Majesty in Council The time spent in obtaining a copy 
of the judgment appealed from cannot, therefore, b'e 
excluded m computing the period of limitation pre- 
scribed for such application. 

Application for leave to appeal to Hig 
Majesty in Council. 

Mr.N. P. A9tham,iov the Appellaats, 
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Messrs. Iqbal Ahmad and S. B. Johari, for 
the Bespondent. 

JUDGMENT.— A question of limita- 
tion arises in connection with this applica- 
tion for leave to appeal to His Majesty in 
Council. The judgment of this Court was 
delivered on the 30th of March 1925, and 
admittedly the application for leave to 
appeal was not presented till the 20th of 
October 1925. 

Certain reasons are given in explanation 
of the delay. It is said that some time bad 
to be taken for the purpose of obtaining^ a 
copy of the decree of this Court, and further 
it is said that some time was taken for the 
purpose of obtaining a copy of this Court's 
judgment. 

It is argued on behalf of the applicant 
that if both the periods just referred to can 
be taken into consideration and allowed, 
then the application for leave to appeal is 
within time. It is conceded, however, that if 
sub s. (3) of s. 12 of the Limitation Act does 
not apply to the case now before us, then it 
must be held that the application for leave 
is beyond time. 

Section 12 of the Limitation Act provides 
for exclusion of time which is consumed in 
certain legal proceedings which are obliga- 
tory. In sub-8. (2) of 8. 12 it is provided that 
in computing the period of limitation pre- 
scribed for an appeal, an application for 
leave to appeal, and an application for a 
review of judgment, the day on which the 
judgment complained of was pronounced 
and the time requisite for obtaining a copy 
of the decree, sentence or order appealed 
from or sought to be reviewed, shall be ex- 
cluded. Clearly this sub section provides 
in the oases mentioned for the exclusion of 
the time which is necessary for obtaining 
copies both of the judgment and of the 
decree. 

When we come, however, to sub s. (3) we 
find it laid down as follows: “Where a 
decree is appealed from or sought to be 
reviewed, the time requisite for obtaining a 
copy of the judgment on which it is founded 
shall also be excluded". The question is 
whether sub-s. (3) of s. (12) applies to a case 
ofthis kind, namely, an application for leave 
to appeal to His Majesty in Council. In our 
opinion it does not. To begin with the 
language of shb-s. (3), when contrasted with 
Bub-s, (2), clearly contemplates the exclusion 
from the scope of sub s. (3) of the case of an 
application for leave to appeal; and further 
it is to be noted that for the purpose of 
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maxing an application for leaye to appeal 
to His Majesty in Council, the rules of this 
Court do not make it necessary that the 
applicant shall at the time of filing bis 
application for leave file also a copy of the 
judgment on which the decree is founded. 
That being so, it seems lo us that, for the 
reasons just given, we must hold that the 
present application is beyond time. The 
applicant is not entitled to exclude the time 
which he took in obtaining a copy of the 
judgment of this Court. The application 
is, therefore, dismissed with costs including 
fees on the higher scale, 
z. K. Application dismissed. 


LAHORE HIGH COURT. 

Mjsoeh-aneous Oasb No. 244 op 1925. 
(Letters Patent Appeal No. 244 op 1923 ) 
November 25, 1925. 

Present .—Sir Shadi Lai, Kt., 

Chief Justice, and Mr. Justice LeRossignol. 
The Firm BHAGWAN DAS-PARAS 
RAM TUROOUH LAOHMI NARAIN— 
Decree Holder — Petitioner 
versus 


JADO NATH AND OTHERS — -Defendants — 

J UDOMB.NT-DBbTO.<S — R bSPON DB.N’Td. 

Civil ProcedurcJ^Code (Act V of 2908), 0. XXI, r. 50 
--Execution of decree—Decrte against propeiiy of 
firm— Liability of individual members. 

The mere (Circumstance that a decree passed against 
a firm as it stands can be executeii only against the 
property of the firm does not preclude its eventual 
execution against the individual partners of the fiim 
as soon as any or all of the conditions set forth in 
O. XXI, r. 50, 0. P. 0 , are fulfilled. 


Petition for review of an order passed on 
the 2lBt January 1925, in the Letters Patent 
Appeal case noted abbve, by the High 
Court, 

Mr Shamair Chand and Lala JaganNaik, 
for the Petitioner, 

Mr Nanak Chand Pandit, for the Re- 
spondents. 

^ ORDER. — The sole object of this re- 
view is to have it made clear that our 
judgment of the 2l8t January 1925 does 
not conclude the question whether the 
decree may be executed against the judg- 
ment-debtors individually. Before the 
learned Judge in Chambers the only 
matter decided w'as whether the order of the 
Executing Court passed in review^ was com- 
petent. _ The other issues in this case were 
not decided by him ina^giuchas his de- 
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cisLon on the first point rendered their ad- 
judication unnecessary. 

There can be no doubt that the decree 
as it stands can be executed only against 
the property of the firm, but that circum- 
stance does not preclude the eventual exe- 
cution of the decree against ( he individual 
partners as soon as any or all of the con- 
ditions set forth in O. XXI, r. 50 are es- 
tablished. 

We accordingly review our judgment of 
the 21st January 1925 so far as to make it 
clear that that judgment in no way debars 
the Executing Court from trying the other 
issues in the case relative to the liability of 
the individual members of the firm to satis- 
fy out of their own property the decree 
issued against the firm. 

In this hearing the parties shall bear 
their own costs. 

B. L. Order accordingly. 


MADRAS HIGH COURT. 

Letters Patb.nt Appeal No. 112 of 1924. 

October 7, 1925. 

Present: — Mr. Justice Devadoss and 
Mr Justice Waller. 

Sri Mahant PRAYAGA DOSS JEEVARU 
— Plaintiff— Appellant 
versus 

PACHELLA DOR.\ISWAMI IYENGAR" 
AND ANOTHER— Defendants — Respondents. 

Provincial Small Cause Courts Act {IX of 1887), 
8 23 — Suit involving question of title, whether of small 
cause natui e 

A Small Cause Court is entitled to decide a question 
of title if it arises incidentally, but where the plaint 
and the written statement show that the issue to be 
fought out and decided is one of title, the suit cannot 
be considered to be one of small cause nature 

Letters Patent Appeal against the judg- 
ment and decree of Mr Justice Wallace, 
dated the 27th of March 1924, in 8. A. 
No. 1131 of 1921, preferred to the High 
Court against a decree of the Court of the 
Subordinate Judge, Chittor, in A. 8 No. 32 
of 1920, preferred against that of the Court 
of the District Munsif, Sholingbur, in 0. 6. 
No 444 of 1918. 

Mr. T, Kumaraswa miah, ior the Appel- 
lant. 

Mr. K. S. Chempakcsa Iyengar, for the 
Respondents. 

JUDGMENT.—The only point urged 
in this appsal is that the suit is of a small 
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cause nature and no second appeal lay in- 
asmuch as the amount of the claim was 
less than Rs. 500. It is urged that when 
the objection was taken before the learned 
Judge who decided the second appeal, he 
overruled it. We consider the learned 
Judge is perfectly right in overruling the 
objection as the main issue in the case 
related to the question of title. No doubt 
a Small Cause Court is entitled to decide a 
question of title if it arises incidentally. 
But where the plaint and the written state- 
ment show that the issue to be fought out 
and decided is one of title, we think the 
suit cannot be considered to be one of small 
cause nature. 

There is no other point raised in this ap- 
peal. The appeal is dismissed with costs. 

V. n. V. Appeal dismissed, 

z. K. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 2043 
OP 1922. 

June 24, 1925. 

Present ."—Mr. Justice Cuming and 
Mr. Justice Chakravarti. 
BAIKUNTHA NATH DE and 
others — Defendants Nos. 1 and 2 — 
Appellants 
versus 

SHAIK HARI— Plaintiff and another— 
Defendant No. 3— Respondents. 

Ejectment iuit -Non-jotnder of partij, effect of — 
Appeal, second — Permanent tenancy, finding as to — 
High Court, interference by 

The meie non-jomder of a party in an ejectment 
suit 13 not fatal to the trial of tne suit The cmly 
result of such non-joinder would be that the* party not 
impleaded will not be bound by any deciee passed m 
the suit. 

Where a loxver Appellate Court refuses to diaw on 
inference of the permanency of a tenancy from the 
facts that the tenancy is an old one, that the rent has 
not been varied and that the land was let out for the 
purpose not of building any permanent knicture but 
of raising huts, there is no error of law which would 
justify the interference of the High Court in second 
appeal 

Appeal against a decree of the Sub- 
ordinate Judge, Additional Court, Burdwan, 
dated the 16th of May 1922, reversing that 
of the Munsif, First Court, Burdwan, dated 
the 9th of May 1921. 

Dr. Jadu Nath Kanjilal and Babu Puma 
Chandra Chandra, for the Appellants. 

Babu Charu Chandra Ganguli, for the Ro« 
epoadents. 
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JUDGMENT. 

GhakpavaPtl, J.— This is an appeal 
by defendants Nos. 1 and 2 and arises out 
of a suit for ejectment by the plaintiff. 
The defence of the defendants was that 
the tenancy was a permanent one and was 
not, therefore, determinable by the plaintiff- 
laidlord. 

The Court of first instance dismissed 
the suic. The lower Appellate Court re- 
versed that judgment and decreed the 
plaintiff's suit with costs and made a 
decree for ejectment giving the defendants 
six months' time to vacate the land. 

In this second appeal by the defendants 
the learned Advocate for the defendants 
contended first that the suit was bad, be- 
cause one of the sub-lessees was not a 
party to the suit. We do not think that 
mere non-joinder of a party in an eject- 
ment suit is fatal to the trial of the 
case. It may be that the party not being 
impleaded may not be bound by the decree. 
But BO far as the defendants are con- 
cerned it has been found that they have 
no right to retain possession of the land. 

The second ground which was suggested 
was that upon the facts found by the 
lower Appellate Court we ought to pre- 
sume that the tenancy held by the defend- 
ants was a permanent one. The only 
facts found are that the tenancy was 
created more than 74 years ago and the 
rent has not been changed during all 
these years. The lower Appellate Court, 
however, points out that there has been 
no case of succession in this case, because 
the different tenants who held the land 
were not shown to have claimed through 
each other. Therefore in this case the 
only facts found are that the tenancy is 
an old one and the rent has not been 
varied and that the land was let out for 
the purpose not of building any perman- 
ent structure but of raising huts. I do 
not think that there was an error of law 
in the judgment of the lower Appellate 
Court when that Court refused to draw 
an inference of permanency on the facts 
found. 

The appeal, therefore, fails and is dis- 
missed with costs. 

Cumin|i;y J.— I agree. 

K. K, Appeal dimmed. 


PATNA HIGH COURT. 

Appeals from Appellate Ordbes Nos. 171 
AND 172 0^ 1924. 

March 18, 1925. 

Present; — Justice Sir B. K. Mullick, Kt., 
and Mr. Justice Ross. 

Mnsammat BIBI KHODAIJATUL KOBRA 

AN D OTflERS— D lCREE-HoLDEES— A PPELLAN'I S 
versvs 

HARIHAR MIS81R and othehs— 
Judsment-Dehtoes — Respondents. 

Civil Procedure Code (Act V of 1908), s. 37 (b)— 
Decree passed by Court of Additional Subordinate 
Judge — Court abolished temporarily and I'e^estahluhed 
— J urisdiction to eucecute decree. 

A dsciea was passed by the Court of the Additional 
Subordinate Judge and shortly afterwards the Court 
was abolished and the work of that Court was trans- 
ferred to another Ctjurt After a brief interval, how- 
ever, the Court of the Additional Subordinate Judge 
was re-established and an application to execute the 
decree was made to that Couit . 

Held, that by virtue of the provision contained in 
sub-s (6) of 8 37 of the C. P. C. the Court of the 
Additional Subordinate Judge had jurisdiction to 
execute the decree, [p. 001, col, 1 ] 

Appeals from an order of the District 
Judge, Gaya, dated the 23rd April 1924, re- 
versing that of the Subordinate Judge, 
Gaya, dated the 15th December 1923. 

Syed Nurul Hasan, for the Appellants. 

Mr, S. N. Roy, for the Respondents. 

JUDGMENT. 

Mulllok, J.— These two appeals arise 
out of two orders made by the District 
Judge of Gaya on the 23rd April 1924, set- 
ting aside two orders made on the l5th De- 
cember 1923 by the Additional Subordinate 
Judge of that District. 

The events leading up to the last men- 
tioned orders were as follows : Two decrer 8 
were made on the 2lst August 1920 by the 
Additional ^bordinate Judge of Gaya. 
Sometime, afterwards, it is not known on 
what precise date, the Court of the Addi- 
tional Subordinate Judge was abolished and 
the business of that Court was transferred 
to the Third Subordinate Judge’s Court. 
Subsequently the Additional Court was 
re-established and on the 27th August 
1923 two applications were made to it for 
the execution of those decrees, and on thb 
15th December 1923 the Court held that he 
had jurisdiction to entertain the applica- 
tions. 

Against this decision two appeals were 
preferred before the District Judge who 
disagreed with the Additional Subordinate 
Judge and held that the Additional Sub- 
ordinate Judge had no juiisdiotion aud 
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that the execution applications must be dis- 
missed. 

Now the matter turns upon ss 37 and 38 
of the C. P. 0. of 1908. The learned Dis- 
trict Judge is of opinion that the Addition- 
al Subordinate Judge's Court having ceased 
to exist, the present Additional Subordinate 
Judge's Court cannot be the Court which 
passed the decree, and, therefore, is not 
competent to entertain the exe;Cution appli- 
cation. The learned Judge does not ad- 
dress himself to the latter part of sub cl. (b) 
of 8. 37 which provides that if the Court of 
first instance has ceased to exist or to 
have jurisdiction to execute the decree the 
Court which, if the suit wherein the decree 
was passed was instituted at the time of 
making the application for the execution of 
the decree, would j.ave jurisdiction to try 
such a suit, shall be included within the 
expression "the Court which passed the 
decree." Therefoie, even if it be held in 
this case that the Court of first instance 
has ceased to _ exist, the present Addi- 
tional Subordinate Judge would have 
jurisdiction to execute the decree if he 
has jurisdiction to try the suit to which the 
decree relates. Nowi there is nothing on 
the record to show that the present Addi- 
tional Subordinate Judge has not got jur- 
isdiction to try the suit. Ordinarily Ad- 
ditional Subordinate Judges have jurisdic- 
tion over the whole district and unless 
that jurisdiction has been curtailed by an 
express order made by the Local Govern- 
ment under S/.13 of the Civil Courts Act 
or in consequence of re-arrangement of 
business made by the District J udge under 
8ub-cl. (2) of that section it must be as- 
sumed that the Additional Subordinate 
Jiidgehas jurisdiction to try the suit and, 
therefore, also to execute the decree. 

In point of fact I doubt if it can be said 
that the Court of the Additional Subordi- 
nate Judge has ceased to exist. What has 
happened is that the Court was temporarily 
abolished and was re established and that 
at the time when the application for exe- 
cution was made it was in fact in exist- 
ence. It is contended that the expression 
'ceased to exist' means “is not in existence at 
the time when the application for.execution 
is made.” If that view is accepted, then the 
Court of the present Additional Subordinate 
Judge being the Couit which passed the 
decree has jurisdiction to execute it. The 
argument of the respondents is that if a 
Court opcp q^asos tp exist that Court cap* 


not again be revived and that although 
another Court of the same designation is 
established within the district with the 
same jurisdiction it cannot be said that it 
is the same Court. Now “Courts" in the 
Civil Courts Act are designated by their 
titles and if there are more Courts than 
one of the same designation, then they 
are further distinguished by numerals. If 
the officer presiding over the Court of the 
First Subordinate Judge, is temporarily 
transferred and after an interval another 
officer is appointed to preside over that 
Court it would not be a straining of ordi- 
nary language to hold that the first Court 
ceased to exist but has been re-established. 
I am of opinion that in this case the Court of 
the present Additional Subordinate Judge 
being a Court of the same designation bears 
the impress of the identity of the Court 
which was abolished. 

In this view the latter part of s. 37, cl. (b) 
is not required for the purposes of this 
case; nor has the, third sub-clause of 8.13 
any application. 

Keference has been made to s. 17 of the 
Civil Courts Act ; but that also has no 
application to this case, because it does not 
relate to execution proceedings. 

The decision in Tara Chand Marwari v. 
Ram Nath Singh (1) appears at first sight 
to be against the view which we have 
just taken, but on an examination of the 
facts of the case it would seem that the 
decision there turned upon the question 
whether there was at the time when the 
application for execution was made any 
Additional Subordinate Judge in the dis- 
trict. Apparently there was not and, there- 
fore, the permanent Subordinate Judge of 
the district assumed jurisdiction over the 
case. But while the execution case was 
proceeding, another officer was posted to the 
district as Additional Subordinate Judge 
and the question arose whether the perma- 
nent Judge ceased to have jurisdiction to 
continue the execution proceedings which 
were pending before him. It was held that 
he had jurisdiction to continue the proceed- 
ings. Reference was incidentally made in 
that decision to s. 17 of the Civil Courts 
Act; but it is not clear how that section ap- 
plied. 

The result is that upon the provisions of 
the C. P. C. it seems quite clear that the 
learned District Judge’s order cannot be 

(1) 4 0. L. J. 473. 
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supported and that the Additional Subordi- 
nate Judge’s order was correct. 

The appeals, therefore, will be decreed 
with costs. There will be separate coats in 
each case. 

Ross, J,— I agree. 

z. K. Appeals decreed. 


CALCUTTA HIGH COURT. 

Appeal from Original Decrbb No. 107 of 
1925. 

AND 

Civil Revision Case No. 725 of 19:^5. . 

August 4, 1925. 

Present: — Justice Sir Hugh Walinsley, Kt , 
and Mr. Justice Mukerji. 

KHURSHED MEERZ A and another— 
Plaintiffs — Appellants 
versus 

Syed FAIZUDDIN ALI and another— 

DeFBN DANTS — ReSPON DENTS, 

ReligioilS Endowments Act (XX of I86S), a. 19 — 
Committee of management— Death of member — Suit to 
compel surviving members to hold election— Decree — 
Election, whether can be set aside bg Court. 

On the death of one of the membera of a Committee 
of management appointed under the provisiona of the 
Beligious Endowments Act, some oi the persons in- 
terested in the endowment instituted a suit against the 
surviving members of the Committee praying that the 
Court should direct the defendants to take proper 
steps for the holding of an election to fill the vacancy 
caused by the death of one of the members The suit 
was decreed and the defendants were directed to hold 
an election after issuing proper notices. An election 
was accordingly held, but it was set aside on the 
application Of one of the defendants and the suit was 
dismissed ; 

Held, that the suit having been once decreed the 
Court was not competent to entertain any subsequent 
application by any party and had no power to set aside 
the election which had been held in pursuance of its 
own order, [p. 90.3, col. 2.] 

Appeal against a decree of the District 
Judge, Murshidabad, dated the 4th of May 
1925. 

Dr. S. C. Basak and Babu Chant Chandra 
Choudhuri, for the Appellant. 

Mr. M. SyedNashim AH, Babus Urukram 
Das Chakravarti and Hemendra Kumar 
Das, for the Respondents. 

Dr. S. C. Basak and Babu Hemendra 
Kumar Das, for the Petitioner. 

Mr. M. Syed Nashim AH, Babus Urukram 
Das Chakravarti, Probodh Chandra Kar 
and Bon Behari Sarkar, for the Oppdsite 
Parly. 

JUDGMENT. 

Wctlmsley, J,— Tbia appeal is directed 


against a decree which purports to have 
been passed under the provisions of the 
Religious Endowments Act (XX of 1863). 

In the City of Murshidabad there is a 
Irak/ estate known as Basant Ali Khan’s 
endowment estate. Under the Act, the 
management of this endowment is vested 
in a manager under the supervision of a 
Committee of three members. At the begin- 
ning of the present year the ' three mem- 
bers were Syed Faizuddin Ali, Syed Abdul 
Hussain and Mirza Yahia Sheraji. On Jan- 
uary 23rd, however, Syed Abdul Hussain 
died, and a vacancy was created on the Com- 
mittee. Under s. 10 of the Act it was the 
duty of the two remaining members to take 
steps to elect a new member within three 
months of the vacancy occurring. One of 
the members appears to have issued notice 
about an election, but on an application by 
some of the interested persons the learned 
Judge held that the notice must be issued 
by both members and that a notice by one 
alone was not valid. No election, therefore, 
was held on that notice. Then two in- 
terested persons Khurshed Mirza and Sar- 
faraz Ali Begg filed a plaint, with the Dis- 
trict Judge’s permission, against the two 
remaining members as defendants, and in 
this plaint the prayers were (a) that the 
Court should direct the defendants to take 
proper steps for the holding of an election, 
and fix a date within which the notices 
should be issued, and (6) that the Court 
should remove one or both of the members 
in case of default. Mirza Yahia Sheraji 
professed that he was anxious to comply 
with the rules but that he was thwarted by 
his colleague. Syed Faizuddin said that an 
election could not be held until the register 
of electors had been revised. 

The learned Judge heard arguments and 
on March 28th, he delivered judgment: he 
held that the plaintiffs had a cause of ac- 
tion, that there was nothing objectionable in 
the form of the suit, that the permission to 
sue had been given in accordance with law, 
and that the register of electors could not 
be revised until after the vacancy had been 
filled up, and he ordered the defendants 
jointly to issue proper notices for an election 
by April 22nd. 

No appeal was preferred against this 
decree and it was in fact obeyed. Notices 
were issued by the defendants fixing April 
18th as the date of the election, and an elec- 
tion was held on that date. There were two 
candidates, and one of them, Mahomed YusbI 
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Saheb, received 87 Vctes And the other only 
two. The result Was reported to the Judge 
by Mirza Yahia Sheraji who pointed out 
that his colleague had not attended the elec- 
tion. 

Then on April 27th Sayed Faizuddin pre- 
sented a petition to the Judge objecting to 
the validity of the election. It was 
ordered that the petition should be consider- 
ed at the final hearing of the case. On May 
2ad the learned Judge heard arguments, 
and on the 4th he delivered judgment: he 
held that the register of electors was incom- 
plete and defective, that an election held 
under the supervision of only one member 
of the Committee was invalid and that the 
plaintiffs had failed to prove the defendants 
guilty of any misconduct, and on these find- 
ings he dismissed the suit with costs to the 
defendant Syed Faizuddin. This is the judg- 
ment vi’hich is attacked in the appeal. 

Other proceedings followed. Two new 
'interested iiersons’ Syed Kader Ah and 
Syed Ishfaq All on May 13th moved the 
Judge to appoint some one to fill the vacancy. 
Notices of this application were served on 
Sayed Faizuddin and Mirza Yahia Sheraji, 
On June 13th the latter objected that Maho- 
med Yusuf Saheb had been duly elected, 
while Kader Ali and Sarfaraz Ali asked for 
an adjournment. The learned J udge, how- 
ever on the same day, appointed Syed 
Mehedi Ali to be a member of the Committee 
in place of the deceased Syed Abdul Hos- 
sain. This is the order which forms the sub- 
ject of a rule issfted by us at the instance of 
Khurshed Mirza and Mirza Yahia Sheraji. 
To this narrative of the facts, 1 must add 
one more detail, and this that Mahomed 
Yusuf Saheb was not made a party to the 
proceedings after the election held on April 
18th. 

The contention of the plaintiffs is that 
their suit was decided on March 28th when 
the learned Judge directed the defendants 
to issue notices. This contention seems to 
me to admit of no answer. The plaint- 
iffs’ cause of action was default on the part 
of the surviving members to take steps to 
hold an election, and when the defendants 
were ordered to issue notices by April 22nd 
the plaintiffs had obtained all that they 
sought, and the suit was at an end. The 
cause of action with which the Judge was 
dealing in his second judgment was some- 
thing that had happened after the delivery 
of his first judgment. Moreover the person 
who considered himself aggrieved was pot 


either of the plaintiffs hut one of the defend* 
ants, and the proceedings were really 
carried on at his instance, and at this stage 
of the case Mahomed- Yusuf Saheb was not 
made a party although the validity of his 
election was being discussed. 

For these reasons I hold that the learned 
Judge’s decision of May 4th was wrong: he 
should have refused to entertain Syed Faiz- 
uddin’s petition on the ground that the suit 
was at an end. The appeal is, therefore, allow- 
ed and the judgment and decree of May 4th 
are set aside. 

It follows as a corollary that the Rule 
must be made absolute for with the judg- 
ment of May 4th set aside there isno vacancy 
for the Judge to fill, until the election of 
April 18th is cancelled by proceedings taken 
in accordance with law. 

There remains the question of costs. I 
think it will be enough to order Faizuddin 
to bear the costs of the plaintiffs in the suit 
and in the appeal, in other respects leaving 
the parties to pay their own costs, 

The hearing fee in the appeal is fixed af 
three gold mohurs. 

Mukerjiy I agree. 

z. K. Appeal allowed. 

Rule made absolute, 


OUDH CHIEF COURT. 

Second Civil Appeals Nos. 91 and 92 
OF 1925. 

December 9, 1925. 

Presenf:— Mr. Justice Raza. 

RUDAN SINGH — Plaintiff— Appellant 
versus 

KALKA SINGH AND othbrs--Depbndants — 
Respondents. 

U P. Land Revenue Act (III of 190 1)^ 110, 7/7, 

US— Partition prooeeding^-Ohjectron filed after €X<^ 
pivy of period fixed, whether can be entertained 

Where an objection is filed in a partition proceed- 
ing after the expiry of the time fixed for filing ob- 
jections in a proclamation made under s. 110 of the 
U P Land Revenue Act, but before the Court has 
taken any steps under s 113 of the Act, the Court is 
not precluded fioin dealing with the objection, and if 
it decides it, the decision will be taken to be under 
0 111 

Second appeal against a decree of the 
Third Additional District Judge, Lucknow 
at Hardoi, dated the 13th November 1924, 
confirming that of the Assistant Collector, 
First Class, District Hardoi, dated the 8th 
December 1923, 
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Mr. Raj Narain Shukla, for the Appel- - 

Iftpt. 

Mr. Ghulam Hasan, for the Respondent. 
JUDGMENT. — These appeals arise out 
of certain orders passed in the partition 
proceedings. Rudan Singh is a mortgagee 
with possession of 2 btswas share in villages 
Kudbapur and Bindhauri from Pancham 
Singh. The mortgagor and the mortgagee 
jointly filed applications for partition of 
both the villages. A proclamation was 
issued under s. 110 of the Oudh Land 
Revenue Act fixing 7th March 1922 as the 
date on which objections were to be filed 
by other co-sharers. There were seveial 
adjournments and then certain objections 
were filed by the applicants and the 
opposite party on 16th March 1923. There 
were several adjournments again and 
ultimately another objection was filed by 
Kalka Singh and others (opposite party) on 
the 4th September 1923. That objection 
was to the effect that certain sir lands 
should not be partitioned and should be 
•allotted to their 9 hiswas share exclusively. 
The objection was fixed forbearing for the 
25th September 1923. On the 21th Septem- 
ber 1923 the objection was brought on 
record in the presence of the parties and 
it was ordered that a proclamation should 
be issued fixing 30th October 1923 for 
hearing. There were several heatings 
again and then the learned Assistant 
Collector passed the orders in question on 
the 8th December 1923 in the presence of 
the pt^iies. He allowed the objection and 
ordered that the sir plots should not be 
partitioned and should be allotted to the 
objectors exclusively.— The applicant 
Rudan Singh appealed but his appeals were 
dismissed by the Additional District Judge, 
on the 13th November 1924. He has now 
filed these second appeals— So far as I see 
there is no force in these appeals. 

The applicant’s contention is that the 
respondents’ application or objection should 
not have been entertained as it was not 
filed within the time originally fixed for 
filing objections under s. 110, Oudh Land 
Revenue Act and that the appellant was 
not given an opportunity to contest the 
respondents’ application or objection and 
the proceedings were irregular and bad in 
law. 

The first contention has no force. Where 
an objection is raised after the appointed 
time but before the Court has taken any 
steps under s, 113 of the Oudh Revenue 


Act, a Revenue Court is not precluded ^rqm 
dealing with it and if it does decide it, 
the decision will be taken to be under s. 
Ill of the Act. Rule 9, Circular XXI, 
Deptt. II of the Boards Circular shows 
that the objections could be entertained 
subsequent to the date originally fixed in 
the proclamation. The ruling in Tulsi 
Prasad v. Matru Mai (1) is also to the 
same effect. The Court had not taken any 
action under s. 113 of the said Act up to 
that time and I think the objections were 
properly admitted and brought on record 
on the 25th September 1923. The learned 
Assistant Collector had sound reasons for 
entertaining the objections. I think he 
had not exercised his discretion improper- 
ly in this case. 

The second contention also has no force. 
The appellant had ample opportunity to 
make any objections against the respondents’ 
application and to adduce any evidence for 
disproving the allegations contained there- 
in. However he failed to do so. He filed 
no defence and produced no evidence, oral 
or documentary, though he had ample 
opportunity to do so. The order in question 
was passed about 2^ months after the 25th 
September la23. He had full knowledge 
of the respondents’ application and also of 
the documentary evidence produced by 
them but nothing was said or done by him 
to show that be meant to oppose the re- 
spondents’ application. When no defence 
was filed, the first Court could not frame 
any issue. The Court duly considered the 
documentary evidence produced by the 
respondents and decided the matter in their 
favour. He was perfectly right in doing so. 
The documentary evidence sliows clearly 
that the sir in dispute belongs to the re- 
spondents exclusively. The procedure, so 
far as applicable to this case, was followed 
properly and there was no miscarriage of 
justice. In my opinion the learned Addi- 
tional District Judge was perfectly right 
in dismissing the appeals. 

I dismiss both the appeals with costs and 
order the appellant to pay the costs of the 
respondents. 

z, K. Appeal dismissed. 

(1) 18 A. 210; A. W N. (1896) 30; 8 Ind. Dec. {a, a.) 
846. 
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CALCUTTA HIGH COURT. 

Appeal feom A^pellatb Decree No. 109 
OP 1923. 

June 29, 1925. 

Present;— Mr. Justice Cuming 
and Mr. Justice Chakravarti. 

ABDUIi WAKED KHAN and another — 
Plai NTiFFs— A ppellants 
versus 

Srimati TAMIJANNESSA BIBI 
AND OTHERS— Defen dants — Rbspo n den ts 

Co- sharers - Rent due fiomone co-sharer to another 
— Set-off^ arrangement as to— Stilt to recover rent^ 
maintainability o/. 

An arrangement between co-sliarers whereunder 
rent dne to one of them from the others is set oif 
against the rent due from him to the others, the 
balance alone being payable in cash, does not prevent 
the rent from falling due and does not operate as a 
bar to the maintainability of a suit b> one eo-shaier 
to reco\er rent due to him fiom the other to-shaiers 
It IS, however, open to the defendants in such a suit 
to show that the rent has already been paid off by 
set-off [p. 906, col. 1 ] 

Appeal against a decree of the District 
Judge, Midnapur, dated the 28th of June 
1922, affirming that of the Munsif, Second 
Court at Midnapur, dated the 4th of May 
1921. 

Mr. S. C. Matty and Babu Apurba Charan 
Mookerjee, for the Appellants. 

Mr. Mohendra Nath Roy and Babu Santosh 
Kumar Pal, for the Respondents. 

JUDGMENT. 

Chakravarti, J.— This is an appeal 
by the plaintijFs and arises out of a suit for 
rents for the years 1324 to 1327. In para. 8 
of the plaint, the plaintiffs stated amongst 
other matters this “out of the said pur- 
chased niskar property plaintiffs also hav- 
ing purchased some jote right lands no 
rents were claimed amongst the co-sharers 
and the rent due to each co-sharer used to 
be set-off, but the defendants Nos. 1 and 2 
in collusion with other defendants dis- 
regarded the said arrangement and institut- 
ed Title Suit No. 2062 of 1919 in the Munsif’s 
First Court Sadar on the claim of getting 
mesne profits and khas possession with 
regard to some other jotes by the plaintiffs 
Nos. 1 and 2 and obtained decree with 
mesne profits from 1324 A. S.” Now the 
defence of the defendants was substantially 
the same as alleged by the plaintiffs that 
there was an arrangement between the co- 
sharers by Which instead of paying rent to 
each other the rent due to each other was 
to be set-off. But the written statement 
goes a little further ^hpjr what was stated 
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in the plaint. It seems to state to the 
effect that, as a matter of fact, no rent vas 
payable to each other at all. Now it 
appears that the learned Munsif on the 3rd 
of May 1921 recorded the following order: 

‘‘ Parties are ready. Suit taken up. Beard 
Pleaders on both sides about maintain- 
ability of the suit documents Exs. 1 and 2 
marked for the plaintiffs and A and B for the 
defendant. Order reserved.” It appears that 
the learned Munsif proposed to try the ques- 
tion as to maintainability of the suit upon 
the pleadings and also upon the four 
Exhibits which were marked in the case a 
point preliminary to the trial of the suit on 
the merits. From what one finds in the 
two judgments it appears that the question 
as to maintainability. of the suit was tried on 
the pleadings and not with reference to any 
of the four documents which were marked 
as exhibits in the case. The learned Mun- 
sif in the course of his judgment stated as 
follows: “It is slated in para. 8 of the 
plaint that by an amicable arrangement 
and agreement between the co-owners no 
body realized rent from anybody and the 
rents due to one used to be set-off against 
the rents due from him to the other.” The 
learned Munsif does not refer to any of 
these documents as to what the real 
arrangement or agreement between the 
parties was; and on this arrangement as 
set out in para. 8 the learned Munsif later 
on says this. “ Because by the agreement 
between the parties realization of rents by 
one from another came to an end and one 
ceased to be a tenant under the other and a 
rent suit by one against another cannot 
lie.” In this view the learned Munsif dis- 
missed the plaintiff's suit as not maintain- 
able. On appeal by the plaintiffs the 
learned District Judge also tried the suit 
on the question of its maintainability and 
holding that the suit, apparently on the 
arrangement admitted by the plaintiffs, 
was not maintainable dismissed the suit. 

Now, the present appeal is by the plaint- 
iffs against that judgment and decree of 
the learned District Judge. It is contended 
by the learned Counsel who appears for 
the plaintiffs that the suit was tried on the 
issue as to whether it was or was not main- 
tainable upon the statement contained in 
the plaint and that the agreement as stat- 
ed in para. 8 of the plaint does not prevent 
the present suit being maintainable ; 
secondly that the finding of the learned 
Muneif ai to the effect of the arrangement 
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.hat one ceases to be a tenant under the 
}ther was erroneous, because that was not 
the effect of the arrangement set out in 
the plaint. It was next argued that the 
learned District Judge has also erred in 
dismissing the suit as not maintainable, 
as he also tried the suit on the plaint filed 
by the plaintiff and that the learned Dis- 
trict Judge has not based any of hiu find- 
ings upon any evidence in the case. 

Now, it is quite clear to us that the suit 
was tried as on an objection in the nature 
of a demurrer and, therefore, the plaintiff’s 
case as made in the plaint ought to be 
accepted as correct. It was contended by 
the defendants-respondents as they are 
entitled to do that on the arrangement set 
out in the plaint the plaintiff’s suit was 
not maintainable. But we are, of opinion, 
that the arrangement as set out in the 8th 
para, of the plaint, is nothing more than 
an arrangement which one finds very usual 
in this country, namely, that when rents aie 
due to zemindars each paying rent to and 
receiving from the other, instead of each 
paying the amount to the other, the pay- 
ment of the rent is usually made by entries 
in the account books and in the result rent 
is set-off against each other and if there is 
any balance payable to either of them only 
the balance is paid. So far as I can under- 
stand the arrangement clearly mentioned 
that the rent when its fell due to each 
other instead of paying in cash to each 
other there would be set-off between the 
co-sharers. This arrangement did not pre- 
vent the rent from falling due. All that 
it provides is that after the rent has fallen 
due to each other payment of the rent is 
made by set-off against each other. Pay- 
ment is not really effected until the set-off 
is made. Now, if the plaintiffs in disregard 
of this arrangement bring a suit for rent 
due to them the defendants may show that 
under the arrangement they refrained from 
realizing the rent which fall due to them 
and that the money has already been paid 
by set-off when rent falls due, the party 
in whose favour the rent is due, is entitled 
to enforce his right. Such an arrangement 
cannot prevent the rent from being realiz- 
ed unless it is shown that the rent has 
been paid either by set-off or otherwise. 
Of course it is open to a defendant in a 
suit like this to show, as I have already 
said, that the rent has already been paid 
by set-off between the parties. But if there 
has been no such set-off Ido not see bow 


a mere arrangement to make a set-off stops 
the rent falling due and in fact the arrange- 
ment set only by the plaintiffs contemplates 
the rent falling due. It is no doubt open 
to the two CO- sharers to make an arrange- 
ment oy appropriate agreement putting an 
end to the relationship of landlord and 
tenant between themselves, or, in other 
words giving up the right to receive rent 
in favour of each other. But that is not 
the agreement which is set out in the 
plaint. The defendants as I have already 
stated, go further in their writteh statement 
as to the nature of the agreement but no 
effect can be given to that plea without 
entering into evidence. In the circum- 
stances we think that the judgments and 
decrees of the Courts below ought to be 
set aside and the case sent back to the 
Court of first instance to be decided after 
taking evidence to be adduced by the 
parties. That Court will deqide the whole 
suit once for all upon the issues which 
may arise between the parties. All that 
we decide is that para. 8 of the plaint does 
not put au end to the relationship of land- 
lord and tenant between the parties. The 
rent does fall due and the defendant can- 
not escape liability without proving pay- 
ment in some way. 

Costs will abide the result. 

Cumingr» J*— I agree. 

Appeal allowed ; 
z. K. {Jasi remanded. 


OUDH GRIEF COURT. 

First Execution of Dkcreb Apfeals Nos. 57 
AND 58 OP 1925. 

December 1, 1925. 

Present : — Mr. J ustice Hasan and 
Mr Justice Raza. 

Kiinwar JANC BAHADUR — Jcdombnt- 
Debtou—Appellant 
versus 

JAG AT NARAIN— -Decree-Holder ■- 
Respondent. 

Civil Procedure Code (Act V of 190S), s. 68, 
Sch. Ill, para il— Execution of decree — Property 
held by Collector — Attachment, validity of—Simple 
money decree, whether can be transferred for execution 
to Collector 

Where the Collector holds certain property belong- 
ing to a judgment-debtor m execation of a decree 
under para 11 of Sch III, C. P. C . a Civil Court has 
no jurisdiction to direct the attachment and sale of 
such property in execution of another decree against 
the same judgment-debtor, [p. 908, col. 1 ] 
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Wherano immoveable property has been directed 
to be sold in execution oi a simple money-deciee, the 
decree cannot be transferred for execution to the 
Collector under 8. 68, 0. P. O. [p 907, col 2J 

First execution of decree appeal against 
an order of the Subordinate Judge, Hardoi, 
dated the 15th August 1935, in Miscellaneous 
Suit No. 129 of 1925. 

Mr. M. Wasim, for the Appellant. 

Messrs. AH Zahetr NiamatuUah and H. 
Huiain, for the Respondent. 

JUDGMENT.— The facts of the case 
are as follows : One Ram Raghubir obtain- 
ed a simple money-decree against one Raja 
Durga Prasad from the Court of the Sub- 
ordinate Judge of Lucknow some years 
ago. He also obtained a similai' decree 
against the same judgment-debtor from the 
Court of the Subordinate Judge of Hardoi. 
The decree passed by the Court at Luck- 
now was transferred for execution to the 
Court of the Subordinate Judge of Hardoi 
Proceedings in execution of the two decrees 
were taken from time to time by the decree- 
holder. Eventually on the 13th of December 
1915 an application was made to the Court 
of the Subordinate Judge of Hardoi by the 
decree-holder in relation to the Hardoi 
decree that certain villages belonging to 
the judgment-debtor be attached and sold 
for the satisfaction of that decree. The 
Subordinate Judge passed an order in terms 
of the prayer contained in the application 
of the decree-holder. On the 25th of Jan- 
uary 1917 another application was made by 
the decree-holdpr to the same Court in 
relation to the execution of the Lucknow 
decree with a prayer similar to the one 
which was made in the previous application. 
That prayer was also granted by the Sub- 
ordinate Judge. Afterwards both the 
decree-holder and the judgment-debtor died. 
Proceedings for substitution of their re- 
presentatives took place in respect of both 
the deciees in the Hardoi Court and the 
Bubstitutions were allow’ed by the Couit. 

Against the execution proceedings taken 
in the Hardoi Court two appeals were prefer- 
red by tberep esentative of the judgment- 
debtor to the late Court of the Judicial 
Commissioner of Oudh. The Bench who 
heard those appeals decided that the sub- 
stitutions were properly made. It further 
decided that the order passed by the learned 
Subordinate Judge as to the attachment 
and sale of certain immoveable properties 
of the judgment-debtor in execution of the 
Hardoi and also of the Lucknow decrees 
yi'^re illegal in view of the f&ct that on the 
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date of the order passed in relation to the 
Hardoi decree the immoveable property 
of the judgment-debtor was held by the 
Collector under the poweis conferred on 
him by Sch. HI of the 0. P. 0. in exe- 
cution of a decree of Ram Sahai and 
Puttu Lai and on the date of the application 
relating to the Lucknow decree that im- 
moveable property was held by the Collec- 
tor under the same Schedule in execution 
of a decree held by the Upper India Bank, 
Limited In this connection we would 
refer totheordeis made by the Bench of 
the late Judicial Commissioner’s Court 
dated the 27th of February 1925 in Mis- 
cellaneous Applications Nos. 43 and 44 of 
1925. Accordingly the order passed by the 
learned Subordinate Judge in each of the 
e.xecution applications was set aside. The 
applications of the decree-holder were, how- 
ever, maintained and the decree- holder was 
directed to proceed according to law. 

On the i5th of April 1925 the decree- 
holder again went to the Court of the Sub- 
ordinate Judge of Hardoi with applications 
asking for the transfer of the record of the 
execution cases to the Collector for further 
action. These applications were opposed by 
the judgment-debtor on various grounds. 
These grounds were made the subject- 
matter of three issues in the Court be- 
low. All those issues have been found 
by that Court against the judgment- debt- 
or and we infer that the result has 
been that the prayer of the applications 
made by the decree-holder has been granted. 
The judgment-debtor has preferred these 
appeals against the order of the Subordinate 
Judge dated the 15th of August 1925. 

At the hearing of the appeals only one 
point was urged before us by the learned 
Counsel for the appellant in support of the 
appeals and that was that the Subordinate 
Judge had no juiisdiclion to transfer 
the execution cases to the Collector. 
The argument advanced by him is that 
only such decrees could be transferred to 
the Collector for execution as are mentioned 
in B. 68 of the C. P. C. and that the decrees 
now under consideration aie not such 
decrees. 

We are of opinion that the argument is 
sound and must prevail. It has already 
been stated by us in this judgment that 
the two decrees which the respondent holds 
against the appellant are simple money 
decrees in neither of which the Court 
has ordered any immoveable property to be 
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.sold and at the time when the order for 
attachment and sale was passed by the 
Oourt of the Subordinate Judge of Hardoi, 
it could not be made then for the reason 
that under para. 11 of the Third Schedule 
of the 0. P. 0. the Civil Court had no 
jurisdiction to issue any process against the 
judgment-debtor’s property as that property 
was held by the Collector in execution of 
other decrees. The order of the learned 
Subordinate Judge under appealmust, there- 
fore, be set aside. 

The learned Counsel for the decree-holder- 
respondent strenuously argued that the sub- 
stance of the decree-holder’s applications 
was not the transfer of the decree to the 
Collector for execution but merely for a 
share in the proceeds of the sale of the 
judgment-debtor’s property in execution 
of decree in the hands of the Collector As 
regards this argument we may say that 
in the first place there is no such prayer 
contained in the application and in the 
second place we do not think we would be 
justified in treating the decree-holder’s 
application as one for rateable distribution 
in terms of s. 73 of the C. P. 0. That is a 
function which in the first instance must 
be performed by the Court seized of the 
execution and it will be open to the decree- 
holder, if he is so advised, to seek the aid 
of the Court in that direction. 

We may mention that the Collector 
still holds the judgment-debtor’s property 
under his control in virtue of the powers 
conferred on him by s. 68 of the C. P. C. 
in relation to a mortgage- decree held by 
the Upper India Bank, Limited. So even 
on this date anew process cannot be issued 
against the judgment-debtor’s property. 

The result is that we allow these appeals, 
set aside the order of the learned SuWdi- 
nate Judge in each case and direct that 
the decree- holder’s applications of the 15th 
of April 1925 be disposed of according to 
law. The respondent must pay the appel- 
lant’s costs of these appeals but no order as 
to the costs in the lower Court. 

z. K. Appeals allowed. 


CALCUTTA HIGH COURT. 

Api’Eal from Appbllath Dborbb No. 2588 
OP 1922. 

July 9, 1925. 

Present .•■—Mr. Justice Cuming and 
Mr. Justice Chakravarti. 

SITE8WAR KOY and anotbeb— 

D EFB N DAN T8 — A PPELLAN TS 
versus 

TEPUA BARMAN and others— Plaintiffs 
— Respondents. 

Co-sharera— Partition, suit for—Posseaaion, allega- 
tion of, disproof of —Presumption. 

Where a plaintiff in a suit for possession by partition 
of alleged joint property makes a positive case that he 
is in possession of the property, and that case fails and 
the Court finds that the plaintiff has had nothing to 
do with the property in dispute for over twelve years, 
there is no room for the application of the presump- 
tion that the defendant is m possession of the pro- 
perty on behalf of the plaintiff and the plaintiff's suit 
must fail, [p 909, col 2 J 

Appeal against a decree of the Officiat- 
ing Subordiuate Judge, Jalpaiguri, dated 
the 9th of August 1922, reversing that of 
the Miinsif, First Court, Jalpaiguri, dated 
the 3rd of January 1921. 

Babu Krishna Kamal Moitra, for the 
Appellants. 

Babu Santosh Kamar Bose, for the Re- 
spondents.. 

JUDGMENT. 

Chakravarti, J.— This is an appeal 
by the defendants and arises out of a suit 
brought by the plaintiffs for declaration of 
their right to a share in the properties in 
suit and for possession after partition by 
metes and bounds. The properties in suit 
are certain jamas and the plaintiffs claimed 
a |th share in those properties. The de- 
fence of the defendants was that they were 
the owners of the jotes and were in exclu- 
sive possession thereof for a very long time 
without any connection whatsoever with 
the plaintiffs. 

The facts shortly stated are these : It 
appears that one Janaki died leaving three 
sons Dhir Nath, Asinath and Kalinath. 
Dhirnath had four sons, namely, Kachu, 
Tepu, Pulchan and Fedhu. The plaintiffs 
are the sons of Kachu and the other two 
sons of Dhirnath, namely, Tepu and Ful- 
chan. The defendants are the sons of Pedhu 
who according to them was adopted by 
Asinath. 

The plaintiffs’ case as presented in the 
first Oourt was that they weie in possession 
of their share in the jotes which were their 
ancestral properties by receipt of paddy 
from their adhiars and were, therefore, in 
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Joint po33033ioa of sUara with the 

defeadaats, Th 0 plaintiffs alleged that 
they had been dispoaseaaad after a oriminal 
case from all lands except those inantioned 
in schedule “/c/ia” to the plaint. 

The learned Munsif found that the plaint- 
iffs’ story that they were in joint possession 
with the defendants was not established. 
He found that Tepu, to use his own words, 
lived in a place called Tepuigari, four or five 
miles away from the suit land and he mig- 
rated there several decades ago. His sons 
and daughters were ail bora there. Plaint- 
iffs' witness Mantra Gobinda, a man of 
Bhandardaha, where the suit land is situat- 
ed says that he has not seen Tepu for many 
years— 20 or 30 years. Srikanta and Dhepra 
also live at Kanfata, a place within the 
jurisdiction of the Oooch Behar State. 
Fulchan also lives at a distant place. In 
effect the learned Munsif found that some 
of the plaintiffs and the ancestors of the 
others had left the village more than 30 
years before the suit and set up their own 
respective cultivation at those distant places, 
and that the story of the plaintiffs that 
they were in receipt of the bhag paddy 
was unworthy of credit. He further point- 
ed out that neither Tepu, nor Fulchan, 
nor the sons of Kachu who are the plaint- 
iffs in this case had come to depose in this 
suit. He further pointed out that the story 
of their joint posse.s3ion with the defend- 
ants was not supported by the oath of any 
of the plaintiffs in the case. On these find- 
ings the learned Munsif dismissed the 
plaintiffs’ suit. 

On appeal by 'the plaintiffs the learned 
Officiating Subordinate Judge has reversed 
the decree of the Court of first instance 
and declared the plaintiffs’ title and re- 
manded the case for effecting partition of 
the plaintiffs' share. The learned Subordi- 
nate Judge has not dealt with any of the 
categorical findings arrived at by the learn- 
ed Munsif which I have stated above. From 
the mere fact that the properties were an- 
cestral properties of the defendants and 
the plaintiffs at a remote date he comes 
to the conclusion that the defendants not 
having asserted a hostile title to the know- 
ledge of the plaintiffs the lands in suit must 
be inferred to have been in the custody, 
to use his own words, “of their co-owners.’’ 

The learned Vakil who appears for the 
defendants-appellants contends that the 
theory of the plaintiffs’ possession through 
the defendants should not have been relied 
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upon by the lower Appellate Court whCn 
the plaintiffs’ case was that they were in 
actual possession of their own lands by 
settling the lands on their own behalf with 
the adhiars. The learned Subordinate 
Judge has not taken any notice of the find- 
ings of the learned Munsif that the plaintiffs 
had cut off all connections with these pro- 
perties for, to use the words of the Munsif* 
“several decades.” It is quite apparent 
that the learned Subordinate Judge was 
not prepared to dissent from the findings 
of fact arrived at by the learned Munsif. 

I think the contention of the learned Vakil 
for the appellants ought to be given effect 
to. When the plaintiffs were found to 
have no connection with these properties 
for over 30 years and their positive case 
that they were in actual possession of the 
lands for themselves failed. I do not think 
that there was any room for the presump- 
tion which the learned Subordinate Judge 
has raised in favour of the plaintiffs, name- 
ly, that the defendants were in possession 
on behalf of the plaintiffs. 1 think, there- 
fore, when the plaintiffs suing in eject- 
ment made a positive oAise that they were 
in possession Tof the property within 12. 
years and failed to cstablishuhat case the 
suit should have been dismissed. 

We think, therefore, this appeal should be 
allowed and the judgment of the first 
Court restored with costs both of this 
appeal and of the appeal before the Sub- 
ordinate Judge. 

Cumins, I agree. 

i!. K. Appeal allowed. 


NAGPUR JUDICIAL COMMIS- 
SIGNER’S COURT. 

Second Civil Appeal No. 321 op 1924. 
December 17, 1925. 

Present.— Mr. Findlay, Officiating J. 0., and 
Mr Kolval, A. J. C. 

ANANDRAO— Defendant— Appellant 

versus 

DAULAT— Plaintiff— Respondent. 

C P Land Revenue Act (II of 1917), s (p)— 
Sadar lambardar— liewttneraaoM, claim to, when 
fnaintai7}able, 

A sadai' lambardar is not entitled to any re- 
muneration unless and until ho gets it lixed by the 
Revenue Authorities under s 220 (p) of the 0. P. Land 
Revenue Act. [p. 912, col, 1 ] 

Appeal against a decree of the Addi- 
tional District Judge, Nagpur, dated the 
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25th March 1924, in Civil Appeal No. 10 
of 1924. 

ORDER. 

Findlay. Offg. J. C.— {September 0, 
1925).— The plaintiff-respondent Daulatsued 
the defendant-appellant Anandrao for the 
recovery of certain items of Government 
revenue and the like which he alleged were 
due to him as sadar lambardar of Mama 
Patansaongi and Beed. Amongst the items 
sued for were alleged sums said to be due 
in respect of his remuneration as sadar lam- 
bardar. The plaintiff was admittedly sadar 
lambardar in the years 132J and 1330 Fasli 
of Mama Patansaongi as well as of Mama 
Beed in the year 1329. The Subordinate 
Judge held that he was entitled as sadar 
lambardar to the remuneration provided 
for in s. 192 of the Act and he accordingly 
granted the items in question. An appeal 
to the Additional District Judge likewise 
failed. His point of view was that if the 
other lambardars of the pattis concerned 
are dissatisfied with the arrangement under 
which the sadar lambardar continues to re- 
ceive all the remuneration it was their duty 
to apply to the Deputy Commissioner for 
re-fixation thereof. Until the rate of re- 
muneration had been newly fixed the old 
rate must remain in force and could not 
be disputed in the Civil Court. The appel- 
lant has come up in second appeal against 
the decision of the Additional District 
Judge. 

It 18 admitted that the Deputy Commis- 
sioner has not re-fixed the remuneration 
since the new Act came into force and since 
a sadar lambardar was appointed. The 
contention urged on behalf of the appellant 
is that the plaintiff clearly cannot be en- 
titled to the full amount of the remunera- 
tion contemplated in s. 192 of the Land 
Revenue Act of 1917. It is urged that the 
other lambardars of the pattis concerned 
have also duties and responsibilities in 
respect of which they are entitled to re- 
muneration and that it was never intended 
by the Legislature that the sadar lambardar 
as such would prima facie continue to 
draw all the remuneration in question. 
Counsel in arguing the case before roe 
evidently failed to notice the judgment 
in Second Appeal No. 165 of 1922 which has 
now been published iaJanrao v. Baliram 
(1). The penultimate paragraph of that 
judgment reads as follows : — 

(1) 8J lad. Qos. 172; 20 N. L. R, 112; A, I. R. 1025 
^»g. 129, 


“There is nothing also in s. 220 of the 
new Act, under which exclusive jurisdiction 
is given to Revenue Authorities, and the 
jurisdiction of the Civil Courts is barred 
in certain matters, which either precludes 
the Civil Courts from entertaining, or oust 
their jurisdiction in respect of a claim by 
a lambardar for the recovery of arrears of 
remuneration payable to him. So far as the 
sadar lambardarship is concerned no 
special remuneration is payable to him as 
such. The same remuneration is, therefore, 
payable whether a person is lambardar or 
sadar lambardar. The result is that plaintiff 
is entitled to recover the remuneration 
claimed for all the years in suit.” 

In addition the learned Additional Judi- 
cial Commissioner who decided the case 
placed reliance on the terms of s. 229, the 
saving provision of the Act. With all 
respect it seems to me that the view of the 
learned Additional J udicial Commissioner 
taken in the j udgment referred to requires 
re-consideration. I know of no reason why 
the sadar lambardar as such can be held to 
be the equivalent of the lambardars, four 
in number, who are in existence in the 
mahal we are concerned with and I think 
the position that the sadar lambardar is 
prim.a facie entitled to all the remunera- 
tion which he received under the old 
system requires re-consideration. In relying 
on a. 22J of the Land Revenue Act of 1917 
the all important limitation implied in the 
words “so far as may be” seems to me to 
have been lost sight of. 

While I am not, therefore, prepared at the 
present moment to differ definitely from 
the decision of Kinkhede, A. J. C., in the 
case quoted above, I think this matter is of 
sufficient importance to be considered by a 
Bench. The question involved is whether 
a sadar lambardar appointed under the 
Land Revenue Act of 1917 is entitled ipso 
facto to the remuneration which he received 
under the previous Land Revenue Act 
unless and until the Deputy Commissioner 
re-fixes or re-arranges such remuneration 
as between him and the other lambardars 
of the patti concerned. I accordingly order 
that the present appeal should be heard 
by a Bench consisting of Second A. J. 0. 
and myself. 

Mr. W. R. Puranik, for the Appellant. 

Mr. M. B. Niyogi, for the Respondent. 

OPINION. 

Findlay, Offe. J. C., and Kotval, 

At 0.— (Oewmter 17, 10^5), —W© 
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liave now beared tbia second appeal which 
was referred to us by the order of Findlay, 
O. J. C., dated the 9th September 1925. 
The plaintiff-respondent Daulat sued the 
defendant-appellant, Anandrao, for an 
amount of Rs. 466-2 6 said to be due under 
the following circumstances. Plaintiff is 
the sadar lambardar of Mauza Patansaongi 
which is divided into four pattis. Defend- 
ant is lambardar of Patti No. 3 while plaint- 
iff is lambardar of Patti No. 1 and sadar 
lambardar of the whole village. Plaintiff 
claimed that Rs. 807-3-0 was due in respect 
of Government revenne for the FasH year 
1330, and he also claimed Rs. 38 4-0 on 
account of sadar lambardari hak for the 
years 1329 31 with interest. The .total 
amount due came to Rs. 1,168-15 3 and de- 
ducting payments the amount of Rs. 466-2 6 
was due. As regards Mauza Seed, plaint- 
iff’s allegation is that he owns eight-annas 
therein and the defendant the remaining 
eight annas, while plaintiff was sadar lam- 
bardar of the whole village for the years 
1329 and 1330 only. Plaintiff claims that 
Rs. 82-4-0 on account of the Government 
revenue is due and Rs. 4-2-0 for sadar lam- 
bardari hak for each of the years 1329 and 
1330. This makes a total of Rs. 90 8-0 of 
which Rs. 61-11-0 has been paid. Thus 
Rs. 36-8-0 inclusive of interest was due to 
plaintiff in respect of Maura Seed, Deduct- 
ing certain amounts admittedly due by 
plaintiff to the defendant as is clear from 
the ju'^gment of the first Court, para. 3, a 
total of Rs. 359-8-0 was claimed in the 
present suit. . 

The dispute between the parties eventual- 
ly centred round the question as to whether 
the plaintiff was entitled or not to the re- 
muneration as sadar lambardar. It was 
urged on behalf of the defendant that at 
the very best the plaintiff could only claim 
the so-called sadar lambardari hak, if any, 
after it bad been filled by the Revenue 
Authorities under the Land Revenue 4ct of 
1917, s 192. Other pleas were raised be- 
tween the parties with which we are 
not now concerned. On the question of 
the plaintiff’s right to recover sadar lambar- 
d»ri Aafc the Subordinate Judge held that 
the plaintiff was entitled to recover the hak 
claimed by him, as under thp new Land 
Revenue Act primary responsibility for 
the payment of land revenue rested on 
the sadar lambardar. The defendant 
Anandrao appealed to the Court of the 
District Judge, Nagpur, and the District 
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Judge confirmed the decision of the Sub- 
ordinate Judge. The District Judge took 
the view that under s. 188 (1) of the Land 
Revenue Act, 1917, some of the duties of 
the lambardar under the old Act are now 
to bo perfoi raed by persons who are patti- 
dars under the old Act and now are lambar- 
dar.s. Hence he did not assent to the pro- 
position that the sadar lambardar under 
the new Act would be performing precise- 
ly the same duties and bearing the same 
responsibilities as a lambardar under the 
old Act. He, however, was of opinion that 
if the pattidar lambardars were dissatisfied 
with the arrangement whereby the sadar 
lambardars continued to get all the re- 
muneration, their remedy was to apply to 
the Deputy Commissioner for re fixation of 
the same. 

The point at issue between the parties to 
this appeal is, therefore, comparatively 
simple. The defendant-appellant’s position 
is that the sadar lambardar cannot claim 
the remuneration he does, in the present 
suit, until he has applied to the Revenue 
Authorities for a re-fixation or re-allocation 
of the remuneration. The plaintiff-re- 
spondent’s position, on the other hand, is 
that the sadar lambardar is entitled to 
claim the remuneration he does, unless and 
until the other lambardars apply to the 
authorities and have the remuneration re- 
fixed or re-allocated It is suggested that 
the sadar lambardar now represents the 
whole proprietary body in relition with 
Government ; that the change in designa- 
tion is only a matter of nomenclature and 
that where there is a sadar lambardar the 
other lambardar merely represents his 
patti, cf., Ramlal v Budhram Prasad (2) 
and the same publication 1925, page 29 
[Bhawani Sao v. Kssheo liao (3;.] For our 
own part we regard it as highly significant 
that in s. 192 of the Land Revenue Act; 
1917, no specific mention tof the remunera- 
tioo of the sadar lambardar as such is con- 
templated. In r. 6 of the Rules made 
under s. 137 of the Central Provinces Land 
Revenue Act, 1881, a definite standard as 
to the lambardar's remuneration was laid 
down. Section 192 of the new Land Revenue 
Act, on the other hand, contemplates the 
fixing of the remuneration by the Reventie 
Authorities, 


(2) C. P.Rev. Rulings 1021, p. 40. 
\3i) 0. P. Rev. Rulings 1025. p. 29. 
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We cannot see that any primary responsi- 
bility with reference to the payment of 
land revenue rests on the sadar lambar- 
dar under the new arrangement introduced 
by the Land Revenue Act of 1917. The 
aadar lambardar is defined in a. 2 (15) as 
“the particular lambardar appointed under 
this Act to represent the lambardars in 
their relations with Government." This 
only implies in this connection that he has 
to collect the land revenue from his fellow 
lambardars and pay it to Government along 
with the land revenue of his own patti. 
He is no more and no less liable than the 
other lambardars for any deficiency on the 
part of any of the lambardars. 

The contention offered in this case on 
behalf of the isadar lambardar is that 
prima facie he as rejiresenting all the lam- 
bardars in their relations with the Govern- 
ment is entitled to the whole of the re- 
muneration payable under the old Act to 
the lambardars. 9'he present Land Revenue 
Act does not fix any remuneration for 
sadar lambardar as such. If he is entitled 
to any remuneration he is entitled to it 
only as one of the lambardars. There is 
nothing in the Land Revenue Act which 
suggests that, where there are more lambar- 
dars than one in a mahal, only the one who 
is the sadar lambardar is entitled to the 
whole of the lambardari remuneration 
payable under the old Act and that the 
other lambardars who also have duties and 
responsibilities laid on them are to get no 
part of it. If it is once conceded that the 
other lambardars may have a claim to some 
part of the remuneration and the sadar 
lambardar is not prima facie entitled to the 
wWeofit, it follows that the one who comes 
into Court with a claim for it must prove 
the extent of the share to which he is 
entitled. This share can only be fixed by 
the Revenue Authority under s. 220 (p). 
The plaintiff, therefore, cannot maintain his 
claim for remuneration until he gets it 
fixed by the Revenue Authorities. 

JUDGMENT. 

Findlay, OfTgf. J. C»— (December 17, 
1925).— The result of the reference to the 
Bench is that the plaintiff-respondent is 
not entitled to claim in this suit any 
remuneration as sadar lambradar. It 
follows that when the sadar lambardari 
hah is excluded, the claim of the jjlaint- 
iff-respondent Daulat in the admiseion of 


the defendant-appellant Anandrao stands 
as follows : — 

Patansaongi village. 

Rs. a., p. 

Government revenue of de- 
fendant's share for 1330 F. 
paid by plaintiff . . 807 3 0 

Amount paid by defendant as 
admitted by plaintiff. (This 
includes Rs. 6 6-0 being kot- 
wari dues of Kavadas village 
which plaintiff has allowed 
the defendant to charge in 
these accounts) ... 709 2 9 

Balance ... 98 0 3 

Beed village. 

Government revenue of de- 
fendant’s share for 1330 
F. paid by plaintiff ... 82 4 0 

Amount paid by defendant ... 6111 0 

Balance ... 20 9 /<' ) 

The plaintiff is entitled to reco^ 
Rs. 98-0 3 plus Rs. 2C-C-0, a tota^'^ 

Rs. 118-9-3. I see no reason to allow j 
rest in this case for the plaintiff-respon 
was to have gone to the Revenue Authoni 
forre-fixation of the remuneration as betw 
the lambardars instead of initiating 
suit on the vain pretext that he was enti 
to the total remuneration. For the S' 
reasons I order him to bear the defendant 
pellant’s costs in all three Courts. A de 
will be drawn up accordingly and subst 
tuled for that passed by the first Cou; 
and confirmed by the lower Appellate Court 
The cross-objection necessarily fails and 
also dismissed. The respondent to boar hu 
own costs therein. 

z. K. Cross-objection dismissed. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal No 315 of 1924. 

Decembers, 1925. 

Present: — Mr. Findlay^, Officiating J. C. 

Musammat KHUR8HID BEGAM— 
Defendant No 1 — Appalfant 
versus 

ABDUL RASHID— Plaintiff — 
Respondent. 

Muhammadan Law—Reatitutton of conjutjal ? iijhla, 
suit for — Relief, whether discr etiariat y Hestitiilion, 
prejudicial to health and happiness of wife -Relief, 
whether can be refused 

In the case of Muhammadans a suit for lestitution 
of conjugal rights is in tlio natuie of a suit for spscilic 
performance being founded on a contiact of mariiage 
which the Muhammadan Law legards as a civil one 
The relief claimed by the plamtilT in sneh a suit is a 
discretionary one and it is open to the Coiiit to refuse 
to grant it even though the validity ot the niaiiiage 
was established on tlic ground that its enfoi cement 
would be i)re]udicial or dangerous to the health, 
happiness or life of the wife []) 911, col 2 ] 

Moonshee Buzloov Ruheem v Shumsoonissa Beynm, 
11 M I A 551, 8 W R P O 3, 2 Suth P C J 59, 
2 Sar P 0 J 2)9, 20 10 R 203 and Hamid Husain \ 
Kubra Beqam,^A. Ind Cas. 728, 41 A 332, 16 A L J 
132, followed. 

Appeal against a decree of the District 
Judge, Nagpur, dated the 22nd April 1924, 
in Civil Appeal No 4 of 1924. 

Mr. M. Gupta, for the Appellant 

Mr. M. 5. Niyogi, for the liespondent. 

JUDGMENT. — The plaintiff-respond- 
ent, Abdul Rashid, sued the defendant- 
appellant, Musammat Khurshid Begam, for 
restitution of conjugal rights. Two other 
defendants were joined, in the suit, the 
second defendant Gulam Ahmad, being the 
husband of the elder sister of defendant 
No. I’s mother, and defendant No, 3, Abdul 
Sattar, being defendant No I’s maternal 
uncle. The claim as laid was for a decree 
for restitution of conjugal rights against 
defendant No. 1, while an injunction was 
craved for against the other two defendants 
prohibiting them from restraining the 
appellant’s wife from coming to his house 
and residing with him. The two last de- 
fendants, however, raised a preliminary 
objection that the suit was bad against 
them because of want of territorial juris- 
diction, and this issue was decided against 
the plaintiff in a preliminary finding given 
on 29th September 1923 by the Subordinate 
Judge, as a consequence of which the 
suit proceeded against defendant No. 1 

The main facts of the case are sufficiently 
clear from the first Court’s judgment, 

S8 


The Subordinate Judge gave the decree 
craved for against the first defendant and 
lier appeal to the Court of the District 
Judge, Nagpur, also proved unsuccessful. 

There are really two points only involved 
in the present appeal by the first defendant. 
The first is as to whether the decision in 
the previous suit of the Munsif, Wardha, 
(No. 55 of 1915), c/., the copy of the 
judgment (P. 1), was res judicata ornot. 
In that suit the present appellant sought 
to question the validity of the marriage 
with her husband. The suit was dismissed 
by the Munsif. An appeal to the Court of 
the Additional District Judge, Wardha, 
also proved unsuccessful, and a second 
appeal to this Court was unconditionally 
withdrawn without permission to bring a 
fresh suit. 

The District Judge in dealing with the 
present case, after a full consideration of 
the decisions reported as Bhugwaubutti 
Choivdhraai v. B^orbes (1) and Bishnu Priija 
Chowdhurani v. Bhaba Sundari Debya (2) 
came to the conclusion that the decision in 
the previous suit operated as s^es judicata 
on the matter of the validity of the mar- 
riage we are concerned with. 

It does not appear to me that either of 
these decisions is of very much help in the 
circumstances of the present case. In them 
the mam question involved was whether a 
plaintiff can evade the provisions of s. 13 
of the old C P C , by joining several 
causes of action against the same defendant 
ill the subsequent suit and instituting it 
in a Court of superior jurisdiction. A 
similar remark applies to the decision in 
Sakhdeo v. Bhulai (3), As pointed out by 
the learned District Judge the point was 
fully considered in Ranganatham Chetty v. 
Lakshina Animal (4) by White, C. J. As 
the learned Chief Justice therein pointed 
out, two principles^ seem to emerge 
from the earlier decisions quoted by him. 
One is that the plaintiff cannot add causes 
of action to the original one for the pur- 
pose of swelling the amount of the valua- 
tion and then say the Original Court was 
incompetent to try this question. , The 
other principle is that for the purpose of 
dealing with the question of res judicata it 
is open to the Court to split up, so to 

(1) 28 0. 78, 5 0 W. M. 483, 

f2) 28 C. 318. 

(3) 42 Ind Oas 657, 16 N. L, R. 91. 

(t) 21 Ind. Oaa 15; 25 M. U J, 379; 14 M. L. T. 1831 
(1913) M. W. N, 690, * 
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speak, the causee of action in the subse- 
quent suit and if it be found that one of 
these causes of action is the same as the 
cause of aetion relied upon in the earlier 
suit, then although, taking all the causes 
of action together, the second suit may be 
said to be outside the jurisdiction of the 
Original Court, still if the specific question 
be within the jurisdiction of the Original 
Court and was determined by the Original 
Court, it is no answer to say that the 
whole suit is beyond its jurisdiction. 

It has been urged on behalf of the de- 
fendant-appellant that the decisions relied 
on by the learned District Judge in coming 
to the conclusion he did on the question of 
res judicata were inapplicable. It is sug- 
gested that the previous Court had no 
jurisdiction to try this suit as framed and 
that, therefore, it was open to the defend- 
ant appellant again to urge the -factum of 
the invalidity of her marriage. The deci- 
sion in Gokul Mandar v. Pudmanund Singh 

(5) has been quoted in support of this 
position. But the facts of this case were 
peculiar and give very little help in the 
present instance, for their Lordships of the 
Privy Council did little more than enun- 
ciate the general principles of res judicata 
as laid down in s. 13 of the old C. P C. 

I have also been referred to the decision 
in Shibo Raut v. Baban Raut ((5), but again 
there the facts of the case were highly 
peculiar and in a matter such as we aie 
dealing with, the result of the application 
of the principle to the individual case 
must necessarily vary with the facts thereof. 

For my own part with all deference I w'ould 
have entertained some doubt as to the 
second principle enunciated by While, 0. 
J.,in thiiSukhdeo v. Bhulai{3) quoted above. 
The language in which this second princi- 
ple is enunciated, seems to me to be 
perhaps dangerously wide and, if taken too 
literally, would entail a risk of a conflict 
with the statutory provision contained in 
8. 11 of the 0. P. 0. It seems to me, how- 
ever, entirely unnecessary in the circum- 
stances of the present case to go further 
into this question for the simple reason 
that the present suit, after the second and 
third defendants had been discharged, 
became purely one for a decree fojsjestitu- 
tion of conjugal rights, and the jifeUef of 
injunction against the other two defend- 


V. ABDtJb EASHlD, [92 1. 0. 1926] 

ants was separately valued. The plaintiff 
accepted the position that the suit should 
be dismissed- so far as the relief of injunc- 
tion was concerned, and in those circum- 
stances it seems to me perfectly clear that 
the Court in the previous suit would have 
been able to try this suit, in which the 
claim for restitution of conjugal rights is 
valued at Rs. 400 only. 

I may add in this connection that the 
present suit, even as originally framed, 
could very well have been split up into 
two separate suits ; one against the present 
appellant for restitution of conjugnl rights, 
and the other egainst her co-defendants for 
the relief of injunction. 

Although the appeal so far fails on the 
question of res judicata, it seems to me 
tliat both the loiver Courts have wholly 
failed to give due consideration to another 
aspect of this case. It has been strongly 
urged before me that the relief claimed by 
the plaintiff-respondent w-as a discretionary 
one which it was open to the Court to 
refuse even though the validity of the 
marriage was established. The soundness 
of this proposition cannot be questioned. 
In the case of Muhammadans a suit for re- 
stitution of conjugal rights is in the nature 
of a suit for specific performance, being 
founded on a contract of marriage, which 
the Muhammadan Law regards as a civil 
one. Even, therefore, if the validity of 
the mairiage be established, the relief of 
restitution of conjugal rights may be re- 
fused on such grounds as that its enforce- 
ment would be prejudicial or dangerous to 
the health, happiness or life of the wife: 
cf,Moonshee Buzloor Ruheem v. Shumsoo- 
nissa Begum (7). In Hamid Husain v. 
Kubra Begam {fi) Piggut and Walsh, JJ., 
confirmed the dismissal of such a suit by 
the lower Court and in arriving at this 
decision one of the considerations taken 
into account was that the real reason for 
the bringing of the suit by the plaintiff was 
his desire to obtain possession of the de- 
fendant’s properly. 

It has been suggested, however, on behalf 
of the respondent that no specific plea was 
taken on this issue by defendant No. I. 
This is, however, incorrect. In para. 4 (h) 
of the defendant No. I’s written statement, 
dated 22nd October 1923, the following 
passage occurs:— 


(5) 29 C. 707; 29 1. A. 196; 6 C. W, N. $SS; 4 Bom. L. 
R. 793; 8 Sor, P. 0. J. 323 (P. 0.). 

(6) 35 0. 363i 7 0. L. 470; 12 0. W. N, 359, 


(7) 11 M. I. A. 551; 8 W. R. P. 0. 3; 2 Suth. P. 0. J, 
59; 2 Sar. P. 0. J. 259; 20 E. R. 208. 

(8j 44 lad. Cr». 728; 40 A. 832; 10 A, L. J. 132. 
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“PJaintilf and plaintiff’s father and de- 
fendant are not also on good terms. There 
was much litigation between plaintiff and 
defendant and one execution case of the 
defendant is even now pending against the 
plaintiff, and so even if the alleged mar- 
riage be held proved and binding on the 
defendant, still it is impossible for the 
parties, i, e , plaintiff and defendant No. 1, 
to live together as husband and wife." 

If this amounts to anything at all, it 
necessarily raised a matter which the lower 
Courts were bound fully to consider before 
granting the relief they did. As this 
matter will have to be the subject of 
enquiry by tlie Court below, it seems un- 
desirable to go into details at present, but 
I may say that there is ample matter on 
the record to show that the plaintiff had 
been on the worst of terms with the defend- 
ant and her relations for years back. Theie 
was a struggle for possession of the move- 
able property and valuable immoveable 
property, and apparently in execution pro- 
ceedings even a warrant of arrest had issued 
against the plaintiff. All these matters 
required full consideration before the 
Court, ill the exercise of its discretion, 
should have granted the decree it did. It 
will have to be carefully considered whe- 
ther, if a decree for restitution of conjugal 
rights is granted, there will be danger to 
the health, life or safety of the appellant, 
and the lower Appellate Court will also 
have to consider whether the suit has been 
brought for the bona fide purpose of obtain- 
ing the relief claimed therein, or whether 
the real object of the plaintiff is to obtain 
possession of the property, which has been 
the bone of contention between the parties 
for years past. 

I accordingly remand the case to the 
lower Appellate Court for a finding on the 
following issues : — 

(1) If a decree for restitution of conjugal 
rights is granted to the plaintiff-respond- 
ent, is there likely to be a danger to the 
life, health or safety of the defendant- 
appellant? 

(2) Is there any other reason why the 
Court should not exercise its discretion in 
favour of plaintiff. 

Should the Court, in the exercise of its 
discretion, find It necessary to consider the 
question of granting or refusing the relief 
claimed on any other relevant ground, the 
lower Appellate Court should take further 
pleadings from the parties in this connec- 


tion, and if farther evidence be necessary, 
it will be at liberty to have that evidence 
recorded by the Judge of the first Court, 
but the District Judge must in due course 
record his own findings on the points in- 
volved and submit them to this Court. The 
findings should reach this Court by Ist 
April and thereafter 15 days will be allowed 
for filing of objections thereto and the 
appeal will be finally heard on 15th April. 
The costs of this remand will follow the 
event. 

z. K. Case remanded. 


MADRAS HIGH COURT. 

Appeal against Order No 166 of 1923. 
October 5, 1925. 

Present, — Mr. J ustice Devadoss and 
Mr Justice Waller. 

GUDUTHURU TIIIMMAPPA— 
Plaintiff — Appellant 
versus 

V BALAKRISHNA MUDALTAR 
and another— Defendants— 
Respondents. 

C'lvil Procedure Code (Act V of 1908), s 20 (c)— 
Place of suinqStut for dissolution of partnership— 
Business cai ) led on at several places 

Where a partnership buamess is carried on at two 
places, the cause of action for a suit for dissolution of 
the partnership arises m both the places and the 
Courts in either of them have jurisdiction to enter- 
tain the suit [p 01G,col ?.] 

Bavah Mean Saib v Khajee Mtah Sail), 4 M H 0. 
R 218, Luckmee Chund v Zorawur Mull, 8 M. I A. 
201 at p 397, 1 W R P C 35, I Suth P C J.425, 1 
Sai P 0 J 763, 19 E H 541, relied on 

Appeal against a decree of the Court of 
the Subordinate Judge, Bellary, dated the 
7th March 1923, in O. S No. 16 of 1921. 

Mr A. Viswanatha Aiyar, for the Appel- 
lant. 

Mr. M, Subbaroya Aiyar, for the Respond- 
ents. 

JUDGMENT , — The question in this 
appeal U whether the Subordinate Judge’s 
Court at Bellary had jurisdiction to try the 
suit. The suit was filed so far back as 5th 
March 1921 and the Subordinate Judge 
decided that the Court had no jurisdiction 
on the 7th March 1923.^ The defendant 
rais^ the question of jurisdiction in Issue 
No. 15. A pi^UpainaTy issue like this should 
have been disposed oi at the earliest oppor- 
tunity. Thei-learhed Subordinate Judge 
did not dh that, hut after a jinmber of 
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witnesses were examined on commission 
and after the defendant took time to 
adduce evidence, he decided this question 
in favour of, the defendant. 

The suit is for dissolution of partnership. 
The plaintiff who is a resident of Bellaiy 
entered into partnership with the defendant, 
a resident of Coimbatore, for the purchase 
and sale of cotton. Under the arrangement 
they were to share the profits. It is unne- 
cessary to consider what shares the plaintiff 
and defendant had in the partnership as it 
is a matter which has to be determined in 
the suit. The defendant admits that part- 
nership arrangement was entered into and 
that the plaintiff and he were partners. 
But his contention is that the partnership 
business was carried on only in Coimba- 
tore and not in Bellary and, therefore, the 
Court at Bellary had no jurisdiction. Under 
the arrangement the plaintiff was to pur- 
chase cotton not only at Bellary but in 
other places, but the sale of the cotton was 
to be effected at Coimbatore where cotton 
mills are situate. The accounts of the busi- 
ness were maintained at Bellary as alleged 
in para. 20 of the written statement. The 
defendant though he denied that the 
accounts were maintained in Bellary did not 
choose to say where the partnership accounts 
were maintained. His Vakil now says no 
accounts were necessary as it was arranged 
that the profits of each consignment should 
be settled at once. This is a very strangle 
arrangement for settling accounts of a pam- 
nership in which very large consignments |f 
cotton were made. Inasmuch as the de- 
fendant chooses to say that no accounts were 
kept by him at Coimbatore in connection 
with the partnership, it cannot be said that 
the partnership was carried on only at 
Coimbatore. The learned Subordinate Judge 
has evidently made a mistake in holding 
that the substantial portion of the business 
should be carried on at Bellary in order to 
give jurisdiction to the Bellary Couit. 
Where partnership business is carried on 
at two places, the cause of action arises in 
both the places and the Courts have juris- 
diction to entertain the suit for dissolution 
of partnership, in either of these places. 
In this case both the Coimbatore as well as 
the Bellary Courts have jurisdiction to enters 
tain the suit. This suit was filed in the 
Bellary Court That Court had jurisdic*, 
tion to try the case. In BavahMeah Saib 
V. Khajee Meah Saib (1) Bittleston, J., ob* 
R. 818 , 


serves at page 222*** “As regards a suit of this 
nature, when it appears that the partnership 
business is carried on substantially in two or 
more places, I think that the cause of ac- 
tion does partly arise in each of those places 
within the meaning of s. 12 of our Charter", 
Their Lordships of the Privy Council 
afciach importance in connection with the 
carrjdngon the business to the fact that 
Ihe partnership accounts are kept at a parti- 
cular place. In LuckmeeChund v. Zorawur 
Mull (2) their Lordships observe; ‘‘Where 
can it be said that the cause of action, sup- 
posing it exists for that balance, properly 
arose? Muttra was, undoubtedly, the central 
place of business; at Muttra the partnership 
books were kept; at Muttra the partners 
would have recourse to these books for the 
purpose of ascertaining the state of the trans- 
actions between them; and if, in the result, 
a balance was due to the appellants, Muttra 
would be the place where the payment of that 
balance would have to be made. It, therefore 
appears to be clear to their Lordships that if 
there is a cause of action arising out of the 
balance resulting from these partnership 
transactions, the cause of action arose at 
Muttra”. Here as already observed the 
books of the partnership were maintained 
by the plaintiff at Bellary. Therefore, the 
cause of action for a suit of this kind did 
arise within the jurisdiction of the Bellary 
Court The Subordinate Judgehas entirely 
gone out of his way in considering whether 
the accounts have been satisfactorily kept 
or not. That is a matter which will have 
to be dealt with when the suit is tried on 
the merits. 

In the result we set aside the decree of 
the Subordinate Judge and direct him to 
restore the suit to file and proceed with it 
according to law. The respondent will pay 
the costs of the appeal. 

V. N V. Appeal allowed. 

7 . K 

(2^ s'm 1 A 291 at p. 307; 1 W R. P. C. 33; 1 Sutli. 
P. 0 J 425, 1 Sar. P O J 763; 19 K. R. 541. 

•Page oi 4 M. H. U. H - [Ed.] 

NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT, 

StcoND Civil Appeal No. 115 of 1925., 
October 31, 1925, 

Present: — Mr. Hallifax, A. J. 0. 
BARATI— Defendant— A ppellant 
versus 

8URIT— Plaintiff— Respondent. 

C, P, Tenancy Act {I of 29 ^), ». 11 (9)~0eeupanty 
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holding ^Joint Hindu family— -Inheritance — Survivor- 
ship 

The word “inheritance" in s 11 of the C P Tenancy 
Act of 1920 does not exclude succession by sm vivor- 
ship [p. 917, col 2 ] 

An occupancy holding held by the manager of a 
joint Hindu family on behalf of the family belongs to 
the family and passes by survivorship and not by 
inheritance [ibid ] 

Appeal against a decree of the Additional 
District Judge, Raipur, dated the 22nd 
January 1925, in Civil Appeal No. 166 
of 1924, 

Mr. J. Sen, for the Appellant. 

Mr. A. C. Roy, for the Respondent. 

JUDGMENT.— It is found in the judg- 
ment of the lower Appellate Court that 
“there was obviously no partition between 
Biaahu and Surit and that the latter was 
not separate from Bisahu in the sense that 
he relinquished all interest present or 
future in his father’s property”. The word 
partition seems to be used in the sense of 
a division of the property in which each 
of these two members of the joint family 
got exactly the share to wliich he was entitl- 
ed by the Hindu Law and the relinquish- 
ment mentioned seems to be a relinquish- 
ment by Surit of a right to inherit his 
father’s separate property if he should be 
the nearest heir at the time of his father’s 
death. 

We are not concerned with either 
matter. As a matter of fact the partition 
alleged, and completely proved by the 
pleadings of Surit himself in the suit of 
1915 among other things, gave Surit a 
larger share than he was entitled to get in 
the joint family property. (It is, of course, 
absurd to talk of his share in his father’s 
property , they were both members of a 
joint family, and each was entitled to an 
equal share in that property, not to any 
share in the other’s share). In the partition 
of 1900 Surit was entitled to get one-ninth 
of the family property, but by remaining 
joint with his grandfather he became joint 
owner (to the extent of a half) of one- 
third, to say nothing of his right to take 
the other half of that one third by survivor- 
ship. 

But, as has been said, it does not matter 
whether Surit got more or less than his pro- 
per share when there was s disruption of 
the joint family in 1900. What does con- 
cern us now is the undoubted fact that at 
that time Surit separated from his father and 
brother and the two latter remained joint, 
as their share or as part of tl^eiy 
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share in the family property the occupancy 
holding now in dispute. 

Now ordinarily in the case of a lease 
taken by the manager of a joint Hindu 
family in his own name but with family 
funds and really on behalf of the whole 
family, it is universally accepted that the 
lease and the benefits of it belong to the 
whole family and if it is heritable it will 
pass by survivorship and not by inheritance, 
whatever the mutual rights and liabilities 
of the lessor and the members of<the family 
other than the manager may be. But by 
some obscure process of reasoning which I 
have never discovered it is very commonly 
held that this does not apply to an occup- 
ancy holding. The idea has been exploded 
in Chudaman Singh v. Sakharam (1), Atma- 
ram v. Lala (2) and Fagwa v. Biidhrarti (3) 
but still persists. 

The only argument that can possibly 
be advanced in favour of it is that in the 
Tenancy Act of 1920 the word inheritance 
only is used in reference to the devolution 
of an occupancy holding in s. 11, whereas 
in s 5 the expression used in lespect of an 
absolute occupancy holding is “inheritance 
or survivorship”, and s 46 of the Act of 
189S laid down tliat the right of an occup- 
ancy tenant on his death was to “devolve as 
if it were land”. But if the word inherit^ 
ance in s. 11 of the Tenancy Act, 1920, is to 
exclude succession by survivorship, we are 
forced to the impossibly absurd conclusion 
that the separated son of an occupancy 
tenant succeeds to his entire holding to the 
exclusion of his joint son. 

But there is no question here of suc- 
cession, either by inheritance or survivor- 
ship to a tenancy belonging, even as against 
the landlord alone, to the father separately. 
At the partition of 1900 the father and the 
son who remained joint with him were 
created co-tenants by the landlord of the 
one-third part of the entire holding belong- 
ing to the family which was allotted to them. 
The entry of the father’s name alone in 
the revenuepapers is merely evidence of the 
contrary, but it is very weak evidence and is 
overwhelmed by the other facts. The case is, 
therefore, merely one of two co-tenants suc- 
ceeding by survivorship to the entire holding 
on the death of the other. 

It may be mentioned that Surit’s claim 
is unjust on his own pleadings, and 

(1) 13 0 P L K 137. 

(2) 10 Ind Cas. 733, 7 N. L, K 3G 

(3) 24 Ind, Gas. 855; 10 N, L.P 0^ 
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even if we assume that there was no pro- 
perty belonging to the family in 1900 except 
the occupancy holding, which we are not 
entitled to do, and that the decree of 1915 
giving Shiolal one-sixth of the holding was 
wrong which seems to be the case. On 
Surit’s own showing he is now entitled to a 
quarter of the property owned by the family 
in 1900. Hut he got one-sixth from his 
grand-father, and he now claims (and has 
been given) one-sixth more, making one- 
third in all, while his brother Bisahu who is 
also entitled to a quarter gets only one 
sixth. 

The decree of the lower Appellate Court 
will be set aside and that of the first 
Court dismissing the suit will be restored. 
The plaintiff Surit will pay the whole of the 
costs of both parties in both Courts. The 
Pleader’s fee in this Courts will be thirty 
rupees. 

z. K, Decree set aside. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 165 of 1923 

AND 

Civil Miscellaneous Petition No. 3407 
of 1922. 

April 27, 1925. 

Present: — Mr. Justice Odgers and 
Mr. Justice Madhavan Nair. 

MAHAMMAD RAZA SAHEB BELOAMI 
— Petitioner 
versus 

Me. K. R. SADASIVA RAO and othbrs- 
Respondbnts. 

Madras District Municipalitus Act (V of 19^0)^ 
88. JS, 22, Sch. IV, rr. 87,60, 62— Municipal funds— 
Government, power of, to control Municipal expendi- 
tureSurckarge— Chairman, whether bound to cari'y 
out illegal orders of Council'-^Chairman, liability of, 
to be surcharged — Writ of certiorari, whether avail- 
able in respect of wrong orders of surcharge— Govern- 
ment of India Act, 1915 (5 A 0 Geo, V, c. 61), s. J^O — 
Government order signed by Secretary ,Minutry of Local 
Self-Government, validity of 

Under r. 37, IV to the Madraa District Munici- 
palities Act, the Government has the power to control 
the expenditure of Municipal funds by passing special 
orders prohibiting certain expenditure and expendi- 
ture incurred contrary to such orders is contrary to 
law and illegal, and a Local Fund Auditor is, there- 
fore, entitled to surcharge the same on the perse n 
making, or authorising the making of, such expendi- 
ture under r. 60 (1) of Part II, Sch. JV Ip tho Act, 
[p. 019, col. 1; p. 9gl, col, 1 J 


A Municipal Council decided to introduce the 
national systoni of education in all institutions under 
its management but the Government at the same time 
by order prohibited the use of Municipal funds for 
the maintenance of any school not recognised by 
Government. The Municipal Council thereupon 
resolved not to apply for fresh recognition as to 
schools controlled by them * 

Held, that cheques issued bv the Chairman of the 
Council upon Municipal funcis for the purpose of 
nmintaming such schools amounted to the illegal 
expenditure of Municipal funds, and that the Chair- 
man was, therefore, liable to bo surcharged in respect 
of the amount of cheques so issued by him. [p»921, 
col l.J 

An order of the Qorernment signed by the Secretary 
to Government, Ministry of Local Self-Government, is 
none-thc-Ieas an order of the Govemor-in- Council 
under r. 37 of Sch IV to the Madras District Munici- 
palities Act and in any case by virtue of s. 49 of the 
Government of India Act, an objection to the legality 
of Government orders on the ground of infonnality 
cannot be entertained by Civil Courts [p. 9:?1, col. 2.] 

Sections 22 and 13 of the Madras District Munici- 
palities Act should be read together and subject to tho 
limitation imposed by r 37, Sch. IV to the Act, and a 
Municipal Chairman is, therefore, not bound to carry 
out illegal resolutions of the Council fp 921, col. 1.] 

The remedy by issue of wiit of certiorari is not 
available in respect of wTong or illegal order of 
surcharge made under the Madras District Munici- 
palities Act, since a substituted remedy therefor has 
been provided by r 62 of Sch. IV to the Act. " [p. 922, 
col. 1 ] 

Per Madhavan Nair, J. —Writs of certiorari are not 
ganerally granted when other equally efficacious re- 
medies exist under the law for the satisfactory redress 
of the grievances complained of [p 92G, col. 1 ] 

In C. R. P. No 165 of 1923. 

Petition, under s. 107 of the Government 
of India Act, 1915, praying the Hi^h Court 
to revise an order of the District Court, 
Guntur, dated the 2Ist April 1922, in Origin- 
al Petition No. 131 of 1921. 

In 0. M. P. No. 3407 cf 1922. 

Petition praying that in thecircumstances 
stated therein and in the affidavit filed 
therewith the High Court will be pleased 
to issue a writ of ce? fiarari against the audi- 
tor’s order of surcharge, dated the 18th No- 
vember 1921, against the petitioner herein, 
and to call for and quash the same. 

Mr. A. Krishnasivami Iyer, for the Peti- 
tioner. 

Mr. C. V. Anantakrishna Iyer, for the Re- 
spondents. 

JUDGMENT. 

In 0. R, P. No. 165 of 1923. 
Odgers, J. — This is a petition to revise 
the order of the District Jud^e of Guntur 
confirming a surcharge order made by the 
Examiner of Local Fund Accounts (Ex. A) 
on the petitioner as Chairman of the Guntur 
Municipal CoupciJ, The ground for the ewr- 
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charge is that; the petitiener illegally issued 
cheques against the Municipal funds under 
the powers given him by r. 55 (1), Part II 
of Soh. IV of the Madras District Munici- 
palities Act (V of 192U) for the mainten- 
ance of 25 Elementary Schools managed by 
the Guntur Municipal Council; such objects 
not being authorized objects under Act V 
of 1920. On 13th July 1921 the Guntur 
Municipal Council passed a resolution 
(Ex. 1) (a) to introduce the national system 
of education in all the institutions under 
the management of the Council, (b) to dis- 
pense with the annual grant by Government, 
(c) to conduct Municipal Primary Schools 
independently of Government control. 

On 19th August 1921 (Ex II) a Committee 
of the Guntur Municipal Council was ap- 
pointed to formulate the methods of working 
the national system of education. The 25 
Elementary Schools had been upto this 
date recognized by Government under the 
Educational Rules and Government had 
made a grant towards their maintenance 
On 15th August 1921 Government issued 2 
Government Orders. No. 1583 (Itx. IV; was 
issued under r. 37, 8ch IV of the Madras 
District Municipalities Act (V of 1920) as a 
special order. This Government order ran 
as follows: — 

“No portion of a Municipal fund shall be 
applicable to the purpose of maintaining 
or aiding any educational institution which 
is not recognized or approved by the Gov- 
ernment, the District Educational Council 
or any other authority duly authoiized by 
the Governmentrin this behalf to grant such 
recognition or approval." 

“By order of the Government, Ministry of 
Local Self-Government ’’ 

It may be here stated that r. 37, Sch. IV 
of the Madras District Municipalities Act, 
1920, reads as follows:— 

“The purposes to which the Municipal 
fund may be applied include all objects ex- 
pressly declared obligatory or discretionary 
by-laws or rules, and in general everything 
necessary for, or conducive to the safety, 
health, oonvenieuce or education of the 
inhabitants or to the amenities of the 
Municipality and everything incidental to 
the administration ; and the fund shall be 
applicable thereto within the Municipality 
subject to these rules and such further 
rules or special orders as the Governor in- 
Council may prescribe or issue; and shall 
be applicable thereto without the Munici- 
pality if the expenditure is authorised by 


this Act, or specially sanctioned by the 
Governor-in-Council.” 

Bo the Municipal fund is applicable to 
these objects within the Municipality "sub- 
ject to these rules and such furtherrulesetc.” 
The other Government Order No. 1584 (Ex. 
V) was an order on the resolution of the 
Guntur Municipal Council set out above 
and reads as follows . — 

“Recorded. 2. The Government presume 
that the Municipal Council does not require 
any financial help from the Government 
for any purpose. 

“(By order of the Government, Ministry of 
Local Self-Government)". 

The Guntur Municipal Council con- 
sidered on 14th October 1921 these Gov- 
ernment Orders and on No. 1584 pass- 
ed the following resolution: “This Coun- 
cil decided to dispense with Govern- 
ment grants only in regard to the National 
Schools, but il is inexpedient that the 
Government should put a wrong interpre- 
tation upon it and presume that the Council 
does not require financial help from them 
for any purpose. The Council is of opinion 
that under these circumstances, it is worthy 
only not to ask for financial help from the 
Government." Government Order No. 1;.83 
they considered and merely recorded. They 
also considered a letter from the Inspector 
of Schools (Ex IX) enquiring whether the 
Council intended to apply for recognition 
for the newly nationalized Elementary 
Schools and resolved that such recogni- 
tion was unnecessary. On 22nd October 
1921 the District Educational Council of 
Guntur met and adjourned a resolution 
(Ex. B) to withdraw recognition from the 
newly nationalized Elementary Schools “in 
accordance with Government Order No. 
dated ". Previously on 8th 

October 1921 the Sub-Assistant Inspector 
of Schools informed the petitioner that he 
intended to inspect the schools of the 
Municipality “as per ray annual programme 
of work.” (Exhibit C) and on 27th October 
1921 the Chairman issued a Memo (Ex. C-1) 
to Head Masters and Head Mistresses to 
that effect. The Inspector attended and 
extracts from his inspection book are Ex E 
dated 31st October 1921 On 9th November 
1921 Ex. VII Government drew the attention 
of the Guntur Municipal Council to Gov- 
ernment Order No 1;.83 (Ex IV) and added, 

“Since the Council has decided not to seek 
recognition for its schools, expenditure of 
Jdunicipal funds on such schools is illegai,” 
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That is the evidence on which the Dis- 
trict Judge has come to the conclusion that 
as from the passing of Ex. I on 13th July 
1921 the Municipal Schools ceased to be 
recognized by Government. The first con- 
tention addressed to us for the petitioner 
is that as these schools never ceased to 
be recognized they did not fall within 
the mischief of Government Order Nos. 
1583 (Ex. IV) or 2208 (Ex. VIT). The 
facta that the District Educational Coun- 
cil adjourned consideration of the re- 
solution to withdraw recognition and 
that the schools were inspected as us- 
ual by the Government Inspector in 
October 1921 are cited to support this con- 
struction. It is to be observed that as regards 
the first of these that the District Educa- 
tional Council proposed to act in accordance 
with a certain Government Order probably 
No. 1583 is referred to. If so, it is quite 
possible that the Council thought that 
any action on its part was unnecessary 
as Government had already treated these 
schools as unrecognized. That this latter 
is true there can be no doubt. It is per- 
fectly clear from Ex. IV that Government 
rightly or wrongly purported not to 
recognize or approve the schools after the 
proceedings of the Guntur Municipal 
Council on 13th July 1921, c/., also Ex. IX. 
lilxhibit IV clearly shows that Government 
assumed equal or superior powers to the 
District Educational Council to recognize 
or approve. Section 41 of Act VIII of 
1920 (Elementary Education) is relied on 
to show that recognition of Elementary 
Schools is to be applied for through the 
Inspector to the District Educational 
Council, which is the recognising authoiiiy 
subject to an appeal to the Director of 
Public Instruction. Section 124, District 
Municipalities Act, makes the rules, etc., 
in Sch. IV part of the Act. Seciton 304 
gives the Governor-in-Council power to 
amend or cancel the Schedule. Rule 37, 
Sch. IV, has been set out above and 
appears to me to give the Government a 
final control over the expenditure of the 
Municipality. It is said for the petitioner 
that so long as the aims of the latter are 
educative, Government has no control over 
the kind of education which is provided. 
The objects of expenditure of Municipal 
funds are set out in r. 40. The ways in 
which the Council may provide instruction 
are set out in r. 48. This and r, 47 (as to 
the duty of providing education generally) 


are part of Part II of the Schedule of 
which r. 37 (above) is the first rule and 
which sets out the authorized objects of 
expenditure. Reading these rules and 
s. 304 together, I feel no doubt that the 
clause “Subject to these rules, etc.,” in 
r. 37 would also apply to control r. 48. 
Therefore Government cannot only refuse 
its own grant to schools of which it does 
not approve but can control the expendi- 
ture by the Municipality of such school^. 
I do not think the fact that a Government 
Inspection of these schools took- place in 
accordance with the Sub- Assistant Inspec- 
tor’s programme— no doubt arranged long 
beforehand as indeed he states — has any 
bearing on the question. The Government 
did not wish to proceed to extremes and it 
was not till 9th November 1921 (Ex. VII) 
that they definitely pointed out that ex- 
penditure on the schools was illegal. It 
appears to me that recognition is a matter 
of assent on both sides. Government must 
accept recognition and the Educational 
Authority must desire it. As soon as either 
side withdraws, recognition is at an end. 
This is not an appeal. It is not necessary 
for me to say whether on the evidence I 
should have come to the same conclusion 
as the District Judge but it appears to me 
there is evidence on which the District 
Judge could come to the conclusion he 
did with regaid to this matter, viz., that the 
schools were unrecognized at any rate at 
the date from which the surcharge begins, 
viz, 10th August 1921. 

The next point is as to the liability of the 
Chairman petitioner. It is said that under 
8. 22 of the District Municipalities Act the 
Ghairman was bound to give effect to 
the resolution of the Council of 13th July 
1921. Section 13 lays down the general 
duties of the Chairman. By s. 13 (c) he is 
to carry into effect the resolutions of the 
Council and by s. 13 (c) the Chairman of 
the Municipal Council shall “perform all the 
'duties and exercise all the powers specifi- 
cally imposed or conferred on the Chairman 
by this Act, and subject, whenever it is here- 
inafter expressly so provided, to the sanc- 
tion of the Council, and subject to all other 
restriclic ns, limitations and conditions 
hereinafter imposed, exercise the executive 
power for the purpose of carrying out the 
provisions of this Act, and be directly res- 
ponsible for the due fulfilment of the pur- 
poses of this Act." The power of signing 
cheques on Municipal funds is given to 
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the Chairman by r. 55 (Ij of Sch. IV. By 
rr. 66 to 62, the audit of accounts is con- 
trolled. By r. 60 the auditors are to charge 
against any person making or authorising 
the making of an illegal payment. Rule 62 
provided that the Chairman shall apply to 
the Court for payment of any sum certified 
as surcharged and it is said that this cannot 
apply to a case where the Chairman is sur- 
charged himself. It no doubt applies where 
the Chairman recovers from other members 
or from a former Chairman as might be done 
in this case. Section 353 of the Act renders 
the Chairman as well as the other members 
liable for loss, waste or misapplication of 
Municipal money. On the other hand it is 
said that s. 5:2 is opposed to s. 13 (e) where 
the words “subject to all other restrictions, 
limitations and conditions hereinafter im- 
posed” occur. This would bring in the re- 
strictions already referred to in r. 37, 
Sch. IV. It is perfectly clear to my mind 
that the Chairman is as liable as any mem- 
ber for misapplication of moneys It may be 
hard that he be rendered so liable because 
he was merely carrying out a resolution of 
the Council though I think it is on record 
that he voted for that resolution himself. 
I think 8. 13 (e) and rr. 37 and 55 (i) apply 
to this case. The Chairman cannot be ob- 
liged to carry out illegal resolutions and 
s. 22 provides that he is relieved from carry- 
ing out a resolution modified, suspended or 
cancelled by a controlling authority. If the 
resolution of 13th July 1921 is to be con- 
strued as authorizing him to spend Munici- 
pal money on th^schools after the Council 
had dispensed with Government aid and 
control, it may be said that resolution 
was afterwards cancelled by a controlling 
authority; there are, however, no specific 
words to this effect in the resolution and 
there does not appear to be any sub- 
sequent resolution to that effect. The 
Chairman signed the cheques and as I 
have already found he did so for an illegal 
purpose. He is, therefore, in my opinion 
liable — whether he has any remedy or not 
against the other members is of course not 
open to discussion here. 

A third point is raised for the peti- 
tioner. It has not been taken below. 
That is that the Government orders were 
signed thus by the Secretary to Govern- 
naent. “By order of the Government, Mi- 
nistry of Local Self-Government." It is of 
course well-known that education is a trans- 
ferred subject under s. 45-A, cl. (1), sub-ol. 


{d) of the Government of India Act which 
came into force on 17th Decmberl920. The 
date of the District Municipalities Apt is 
29th June 1920. It is said that r. 37 of Sch. 
IV of the District Municipalities Act pro- 
vides that the ‘special orders’ must be 
prescribed or issued by the Governor-in- 
Council and that as these Government 
orders were signed as set out above 
they are invalid as they do not con- 
form to this express statutory provision. 
Section 49 of the Government of India 
Act provides as follows; “All orders and 
other proceedings of the Government of a 
Governor’s province shall be expressed to 
be made by the Government of the province 
and shall be authenticated as the Governor 
may by rule direct, so, however, that provi- 
sion shall be made by rule for distinguish- 
ingorders and other proceedings relating to 
transferred subjects from other orders and 
proceedings. 

"Orders and proceedings authenticated 
as aforesaid shall not be called into 
question in any legal proceeding on the 
ground that they were not duly made by the 
Government of the province.” 

In my opinion this provision was made 
expressly to meet a case like this and must 
be taken to override the provision in r 37. 
There is thus no^ substance in this objec- 
tion. These a'-e’ the points raised in the 
civil revision petition and, in my opinion, 
they all fail and the civil revision petition 
must be dismissed with costs 

0. M. P No. 3407 OP 1922. 

This relates to the same subject-matter 
and is a petition for the issue of a writ of 
certiorari to bring in and quash the audit- 
or’s order of surcharge refeired to in my 
judgment in Civil Revision Petition No. 165 
of 1923. 

That this remedy is open under the 
English procedure is undoubted. The Public 
Health Act, 1875, s. 247 (8) provides that 
“any person aggrieved by disallowance 
made under (7) Isurcharges) may apply to 
the Court of Queen’s Bench, for a writ of 
certiorari to remove the disallowance into 
the said Courts,” etc., c/., R. v. Carson 
Roberts (1) and R. v. Roberts, Scurr, Ex 
parte (2). The question is — Is such a remedy 
open under the District Municipalities Act 
Scb. IV, r. 60 corresponds to the Pub- 

(1) (1908) 1 K B 407, 77 L J K B 281, 98 L, T 
154, 72 J P. 81; 6L G R. 268. 24 T L R 226 

(2) (1924) 2 K. B 695, 94 L .T K B 1, 88 J. P. 174; 

69 8. J. 10; 22 L. G. R. 718, 40 T. L. R. 769. ' 
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lie Health Act, 1875, s. 247 (7), hut sub- 
s. (8) of the Statute rune as already set out 
above, whereas r. 61 runs thus “any person 
aggrieved by disallowance, surcharge or 
charge made may, within fourteen days 
after he has received or been served with 
the decision of the auditor, apply to the 
principal Civil Court of original jurisdic- 
tion to set aside such disallowance, sur- 
charge or charge and the Court after taking 
such evidence as is necessary, may confirm, 
modify or remit such disallowance, surcharge 
or charge with such orders as to costs as 
it may think proper in the circumstances; 
or in lieu of such application any person 
so aggrieved may appeal to the Governor- 
in-Council who shall pass such orders as 
he thinks fit." 

Rule 62 corresponds generally with s. 
247 (9). It seems to me, therefore, that the 
remedy by certiorari in this paiticular 
matter is not open under the District Muni- 
cipalities Act and that a substituted remedy 
has been provided in that Act for the 
remedy by certiorari given by the Statute. 
Therefore whatever may be or may not be 
the general powers of the Court to issue 
this writ, it seems to me that that power, 
if it ever existed in the present case has 
been by implication removed by the Act, 
which provides another, and specified 
remedy. Further even if the power exists in 
the present case, no prima -facie case has, 
in my opinion, been made out for its exer- 
cise by us. 

The petition must be dismissed with 
costs 

In C. R. P. No. 165 op 1923. 

Madhavan Nalr, J.— The facts ne- 
cessary for the discussion of this civil re- 
vision petition and the civil miscellaneous 
petition are fully set out in my learned 
brother’s judgment with which I agree. 

The civil revision petition is against the 
order of the District Judge of Guntur 
refusing to set aside the order made by the 
Examiner ot Local Fund Accounts, Madras 
surcharging the petitioner— the Chairman of 
the Guntur Municipality — with Rs. 1,771 6-0. 
The surcharge certificate was issued by the 
first respondent under r. 60 (1) of Sch. IV, 
of the Madras District Municipalities Act 
(V of 1920) which empowers every Auditor 
to “disallow every item contrary to law and 
surcharge the same on the person making, 
or authorizing the making of, the illegal 
payment.” The case against the petitioner 
as mentioned in the surcharge certificate is 


that “he issued cheques against the Muni- 
cipal funds on different dates between the 
10th of August 1921 and the Slst of October 
1921 for amounts aggregating to Rs.1,771-6-0 
towards the salaries of teachers and for 
expenses in connection with the mainten- 
ance of 25 educational institutions within 
the Municipality, contrary to special orders 
issued by the Government under r. 37 of 
Part II of Sch. IV of the District Municipa- 
lities Act, which made such payments il- 
legal. The Guntur Municipal Council, by 
its resolution dated the 13th of July 1921, 
Ex. I, decided to introduce (1) the na^tional 
system of education in all the institutions 
under the management of the Council, (2) 
to dispense with the annual grant by the 
Government and (3) to conduct the Municipal 
Primary Schools independently of Govern- 
ment Control. On thelOthof August 1921 
the Government passed the following Gov- 
ernment Older No. 1583 (Ex. IV) under r. 37, 
Sch. IV of the District Municipalities Act (V 
of ly20) as a special order and communicat- 
ed it to all Chairmen of Municipal Councils 
including the Chairman of the Guntur 
Municipal Council ; “No portion of a Muni- 
cipal fund shall be applicable to the pur- 
pose of maintaining or aiding any educa- 
tional institution which is not recognised 
or approved by the Government, the Dis- 
trict Educational Council or any other au- 
thority duly authorised by the Government 
in this behalf to grant such recognition or 
approval. 

(By order of the Government, Ministry 
of Local Self-Government) 

(Sd.) F. J. Richards, 
Secretary of Government." 

On the same date, reading the resolu- 
tion of the Municipal Council, Ex. I, the 
Government communicated to the Chair- 
man, Government Order No. 1584 (Ex, V) 
in which it was stated that “The Govern- 
ment presume that the Municipal Council 
does not require any financial help from 
the Government for any purpose.” On the 
9th of November 1921 the Government passed 
and communicated to the Guntur Municipal 
Council, Government Order No. 2208 (Ex. 
VII) in which, after drawing its atten- 
tion to Ex IV, the Government stated 
that “Since the Council has decided not to 
seek recognition for its schools, expendi- 
ture of Municipal funds on the said schools 
is illegal.” The question for our decision 
is whether the expenditure of Municipal 
fupd by the Chairman on the eduoatiopttl 
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iastitutions mentioned in the surcjiarge 
certificate subsequent to Ex. IV is illegal. 

Three arguments have been advanced 
before us by Mr. Krishnaswami Iyer on 
behalf of the petitioner; (1) since the 
schools in question, which were already 
recognised schools (i. e., prior to Ex. I), 
never ceased to be recognised, they did not 
fall within the ban of Government Order 
No. 1583 or of any other Government order 
passed in connection with this matter and, 
therefore, the expenditure of Municipal funds 
on such schools is not illegal; (2) according 
to law, the Chairman of a Municipality is 
not liable to be surcharged for making 
'illegal payments; and (3) Government Order 
No. 1583 and the other Government orders 
issued by the Government are notvalidordeis 
as they were not issued by the Governor-in- 
Oouncil, as required under r. 37, Part II, 
Sch. IV, of the District Municipalities Act. 
I shall examine these arguments separately. 

(1) The 25 educational institutions under 
the control of the Guntur Municipality 
were “recogni.sed institutions," prior to the 
passing of the Madras Elementary Educa- 
tion Act, (VIII of 1920). After the Elemen- 
tary Education Act came into force these 
continued to remain as recognised institu- 
tions, (see s. 41, el. {iv) of the Act) and the 
power to withdraw recognition or to con- 
fer it afresh was vested by the Act in 
the District Educational Council. It is 
argued by the learned Vakil for the peti- 
tioner that the Government had, therefore, 
no power to » withdraw the recognition 
already conferred upon the schools and, 
since the District Educational Council did 
not specifically withdraw the recognition 
consequent upon the passing of the resolu- 
tion Ex. I, the expenditure of the Muni- 
cipal fund on these institutions is not 
illegal. 

i,l The various resolutions of the Council and 
the Government Orders passed by the Gov- 
ernment are referred to in detail in my 
learned brother's judgment. I have no 
doubt that by Ex. IV the Government 
purported not to recognise or approve of 
the Municipal Schools after the Council 
had passed the resolution dated the 13th 
of July 1921, Ex. I. In pursuance of it 
the Government on the same date com- 
municated to the Municipality the order 
Ex. y in which they presumed that the 
Municipality did not require any financial 
help. The proceedings set out in my 
leBHied brother’s judgment show clearly 


that the order of the Government passed 
on the 10 th of August 1921 was understood 
as an order withdrawing recognition and 
prohibiting the expenditure of the Muni- 
cipal fund on the schools in_question which 
ceased to be recognised on that date. The 
intention of the^ Government was, how'ever, 
made absolutely clear by Ex VII which 
clearly declared that expenditure of Muni- 
cipal fund on the said schools was illegal. 
In my opinion, it is not necessary for the 
purpose of this case, to consider whe- 
ther, after the passing of the Madras 
Elementary Education Act (VIII of 1920) 
the Government still had the power of 
granting recognition to the Elementary 
Schools or withdrawing it from them; that 
the Government thought that it still had the 
power to grant recognition for the Munici- 
pal Secondary Schools is'clear from its order 
Ex. VI, Government Order No. 1942, dated 
the 5th of October 1921, which is to the fol- 
lowing effect : In Government Order No. 
1583, L. & M. dated 10th August 1921, the 
Government issued a special order under r. 
37 of Sch. IV of the Madras District Munici- 
palities Act 1920, prohibitiilg the expendi- 
ture of Municipal funds on educational in- 
stitutions which are not recognised or ap- 
proved by the Government, the District 
Educational Council or any other authority 
duly authorised by the Government in this 
behalf to grant such recognition'or approval. 
Under s. 41 of the “Madras Elementary 
Education Act, 1920” District Educational 
Councils are empowered to grant recogni- 
tion to Municipal Elementary Schools. The 
Government are now pleased to authorise 
the Director of Public Instruction to grant 
recognition for Municipal Secondary 
Schools for the purpose of this order. 
Rightly or wrongly the Government pur- 
ported to withdraw the recognition of the 
Elementary Schools in question and con- 
sequently passed orders prohibiting ex- 
penditure on cthose schools. The real 
question to be considered is whether the 
Government have the power -to control 
the expenditure of Municipal funds by 
passing special orders prohibiting expendi- 
ture. If such power is vested in the Gov- 
ernment — whether the exercise of it in any 
particular case is justifiable or not — it is 
clear that expenditure contrary to such 
orders will be contrary to law and illegal, 
and the Auditor will, therefore, be entitled 
to surcharge the same on the person mak- 
ing, or authorising the making of, such 
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expenditure under r. GO (1) of Parb II, Scli. 
IV. Rule 37, of Part II, Sch. IV of the 
Madras District Municipalities Act provides 
that, ‘The purposes to which the Muni- 
cipal fund may be applied include all ob- 
jects expressly declared obligatory or dis- 
cretionary by-laws or rules, and in general 
everything necessary for, oi»conducive to the 
safety, health, convenience or education of 
the inhabitants or to the amenities of the 
Municipality and everything incidental to 
the administration; and the fund shall be 
applicable thereto within the Municipality 
subject to these rules and such further 
rules or special orders as the Governor- in- 
Council may prescribe or issue.” Section 
124 of the Act makes the rules and tables 
embodied in Sch. IV as part of Chap. VI 
which relates to Taxation and Finance. 
Under s. 304, “The Governor-in- Council 
may make rules altering, adding to, or 
cancelling Sch, II, Sch. V, Sch. Vi or Part 
II of Sch. IV.” According to the District 
Municipalities Act, the expenditure of the 
Municipal fund is limited to purposes in- 
cluding “education” specified m r. 37 and 
referred to in detail in the subsequent 
rules and the “fund is to be applied thereto 
within the Municipality subject to these 
rules and such further rules or special 
orders as the Govcrnor-in-Council may pre^- 
scribe or issue"' This makes it clear that 
the Government can prohibit by passing 
special orders the expenditure of the Muni- 
cipal fund on schools of which it does not 
approve, it, therefore, follows, that the 
payments made by the Municipal Chair- 
man for defraying the Expenses of these 
schools subsequent to the 10th of August 
1921 are illegal, inasmuch as they were 
made contrary to Government orders pro- 
hibiting such expenditure. The Auditor 
was, therefore, rightly entitled, under r. 
GO (1) of Part II, Sch. IV of the District 
Municipalities Act, to surcharge the amount 
on the person making, or authorizing the 
making of such illegal payments. 

The second question for consideration 
is as regards the liability of the Chairman 
of the Municipality. Mr. Krishnaswami 
Iyer’s argument to show that the Chair- 
man is not liable to be surcharged is based 
on ss. 13 (c), 22, 40 (1) and r. 62 of Sch. 
IV of the District Municipalities Act. 
According to s. 13, cl. (c) “ The Chair- 
man of the Municipal Council shall carry 
into effect the resolutions of the Council.” 
Section 32 8tate4 that “The Chairman 


shall be bound to give effect to every reso- 
lution of the Council unless such resolution 
is modified, suspended or cancelled by a 
controlling authority.” Section 40 (1) lays 
down that “The Governor-in-Council may, 
by notification, remove any Chairman, if 
he, without an excuse sufficient in the 
opinion of the Governor-in-Oouncil, omits 
or refuses to carry out any resolution of 
the Municipal Council”. These sections 
should show that the Chairman of a Muni- 
cipality is bound to carry out the resolu- 
tions of the Municipal Council and, if he 
refuses to do so, he is liable to be removed 
by the Governor-in-Council. If so, it is 
argued that he is not liable to be surcharg- 
ed for giving effect to the resolution dated 
the 13th of July 1921. This argument is 
sought to be supported by an inference 
drawn from r. 62. This rule provides that 
“Every sum certified to be due from any 
person by auditors under this Act shall 
be paid by such person to the Chairman 
within 14 days after the intimation to him 
of the decision of the auditors unless 
within that time sucli person has appealed 
to the Court or to the Governor-in-Council 
against the decision; and such sum if not 
so paid, or such sum as the Court or the 
Governor-in-Council shall declare to be 
due, shall be recoverable on an application 
made by the Chairman to the Court in the 
same way as an amount decreed by the 
Court ” It is pointed out that since this 
rule makes provision for Chairman to re- 
cover from persons sums certified to be due 
from them by the auditor, it is to be 
understood that the Act does not con- 
template that the Chairman is liable to be 
surcharged by the auditor. In reply to 
this argument the learned Government 
Pleader relies on s. 13, cl. (e) and points 
out that the suggested inference of the 
non-liability of the Chairuian does not 
follow fromr. 62. Section 13, cl. (e) states 
that the Chairman of the Municipal 
Council shall “perform all the duties and 
exercise all the powers specifically imposed 
or conferred on the Chairman by this Act, 
and, subject, whenever it is hereinafter ex- 
pressly so piovided, to the sanction of the 
Council, and subject to all other restric- 
tions, limitations and conditions herein- 
after imposed, exercise the executive power 
for the purpose of carrying out the pro- 
visions of this Act, and be directly respon- 
sible for the due fulfilment of the pur- 
poses of this The words “subject 
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to all other restrictions, limitations and 
conditions hereinafter imposed” introduce 
the restriction referred to in r. 37 and thus 
impose limitations on the Chairman’s duty 
to carry out the resolutions of the Council 
I think ss. 22 and 13 of the Act should 
be read together and subject to the limit- 
ation iniposed by r. 37; and, if so read, it 
would follow that the payments made 
by the Chairman in this case in carrying 
out the - resolution of the Council dated 
the 13th of July 1921 in view of the 
special orders of the Government prohibit- 
ing the expenditure of the Municipal fund 
would be illegal payments, and as he was 
the person who made such illegal payments 
by issuing cheques under r, 55 (1), Sch. IV 
of the Act, the auditor would be entitled to 
surcharge him for making such illegal 
payments, r, 62, Sch. IV of the Madras 
District Municipalities Act does not warrant 
the inference that the Chairman is not 
liable to be surcharged. The rule only 
points out how the Chairman may recover 
the surcharged amount. Under that rule 
a Chairman may recover, in the way indi- 
cated therein, the surcharged amount from 
any person from whom the sum is certified 
to be due by the auditor under the Act 
^ncluding a j'ormer Chairman as in this 
case. I am, therefore, of opinion that the 
Chairman of a Municipality is lialde to be 
surcharged under the Act for making 
illegal payments. 

The third and the last argument address- 
ed on behalf of the petitioner relates to the 
form of th^ Government order. The 
Government orders in question were issued 
“By order of the Government, Ministry of 
liOcal Self-Government” and signed by the 
“Secretary to Government”. Under r. 37, 
Sch. IV of the District Municipalities Act, 
“further rules or special orders referred to 
therein should be prescribed^ or issued by 
the Governor- in-Council”. It is argued that, 
since the Government orders in this case 
Avere issued “By order of the Government, 
Ministry of Local Self-Government and not 
by the Governor-in- Council”, the Govern- 
ment orders are invalid as they do not 
conform to the express statutory provision 
contained in the District Municipalities 
Act. There is no force in this contention. 
The District Municipalities Act was passed 
on the 29th of June 1920 and the Govern- 
ment of India Act came into force in 
Madras by notification on the 17th of 
December 1920, Under s, 45A, cL (1), 
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sub cl {d) of the Government of India Act, 
education has been made a “transfeired 
subject”. Section 46 (1) provides that the 
Presidency of Fort St. George shall be 
governed, in relation to reserved subjects, 
by a Governor-in-Council and in relation to 
transferred subjects, by the Governor 
acting with ministers appointed under the 
Act. Section 49 (1) of the Government of 
India Act lays down that “all orders and 
other proceedings of the Government of a 
Governor’s province shall be expressed to 
be made by the Government of the province 
and shall be authenticated as the Governor 
may by rule direct, so, however, that pro- 
vision shall be made by rule for distinguish- 
ing orders and other proceedings relating 
to transferred subjects from other ordeis 
and proceedings”. The Government orders 
in question have been authenticated as 
mentioned in this section. It is stated in 
the same section that “Orders and proceed- 
ings authenticated as aforesaid shall not 
be called into question in any legal pro- 
ceeding on the ground l^that they were not 
duly made by the Government of the pro- 
vince.” In view of this provision, the 
objection that the Government orders in 
this case are invalid as they do not conform 
to the statutory provision of the District 
Municipalities Act cannot any longer be 
entertained in any legal proceeding and 
must be overruled. 

In the result, I agree that this civil 
revision petition should be dismissed with 
costs 

In C. M. P. No. 3407 op 1922. 

This civil miscellaneous petition has been 
filed for the issue of a writ of certtoran to 
bring in and quash the certificate of sur- 
charge mads by the auditor. Reliance 
has been placed by the learned Vakil for 
the petitioner on the decisions in li. v. 
Carson Roberts (1) and li v Roberts, Scurr, 
Ex parte (2) to show that in England such 
wills are issued for quashing surcharge 
orders. Those decisions are under the 
English Public Health Act, 1875, which 
contains provisions relating to surcharge 
and also provides for applications by 
aggrieved persons to the Court of King’s 
Bench for writs oi certiorari to remove their 
disallowance in the said Court (see s. 247, 
els. (7), 8 and (9). The rules in the District 
Municipalities Act relating to surcharge 
seem to be framed on the analogy of the 
provisions of the English Public Health 
Act with this important diference that for 
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the statutory remedy by way of certiorari 
provided for in s. 247, cl. (8) of the English 
Act, the Indian Act by r. 61 substitutes 
application to the principal Civil Court of 
original jurisdiction, or in lieu of such 
application, api^eal to the (lovernor-in- 
Oouncil as remedies of persons aggrieved 
by surcharge orders fsee r. 61). The 
English decision being based upon a specific 
provision of the English Public Health Act 
which provides for the making of applica- 
tions for writs of certiorari, are not of much 
use in considering the question arising 
under the Indian Act which does not pi’o- 
vide for any such applications. On the 
other hand, the absence of such a provision 
in our Act coupled with the substitution of 
another provision in its place rather suggests 
that the Legislature thereby intended that 
this remedy should not be open to aggriev- 
ed persons under the District Municipalities 
Act. Writs of certiorari are not generally 
granted when other equally efficacious 
remedies exist under the law for the satis- 
factory redress of the grievances complain- 
ed of. Such being the case, the petitioner 
is not entitled to ask for the issue of a 
writ. I have already shown, in my judg- 
ment, in the civil revision petition that he 
has not succeeded in showing that the order 
of the learned District Judge is wrong. Ido 
not say anything about the general powers 
of this Court to issue wuits of certiorari in 
relation to such matters as we are now con- 
sidering; nor do I express any opinion on 
the question whether the general power of 
this Court to issue the writ, if it ever exist- 
ed in the present case, could be taken away 
by implication by the District Munici- 
palities Act. I may also state that it has 
not been argued with reference to authori- 
ties whether this very ancient remedy, 
which is the ordinary process by which the 
High Court brings up for examination the 
Acts of bodies of inferior jurisdiction and 
which is frequently spoken of as being 
applicable only to “judicial acts” and not to 
purely ministerial acts [see R. v. Woodhouse 
(3)] does exist in respect to certificates of 
surcharge made by auditors. 

I a^ree that this petition also should be 
dismissed with costs. 

v. N. v. 

z. K. Petition dismissed. 

(3) (1906) 2 K. B. 501 at p. 534 ; 75 L J. K. B. 745; 
70 J. P. 485; 95 L. T. 899; 28 T, L. R. 603. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

MracBLLANEOus Appeal No. 10 op 1925. 

September 18, 1925. 

Present : — Mr. Hallifax, A. J. C. 

GAURA TE LIN— Defendant No. 1 
— Appellant 

V&VSXIS 

SHRIRAM BHOYER and another— 
Plaintiff — Defendant No, 2 
— Respondents. 

Civil Pro(tedure Code^ (Act V oi 1008)^ 0. VI, ri\ 2, 
16, 17 — Pleadings, contents of— Pleas of law, whether 
can he raised— Amendment, when should be allowed — 
New plea contradictory to old, whether sufficient 
ground for rejection— C. P. Tenancy Act (I of 1920), 
8 11 — Tenant, death of — Distant heir of deceased 
tenant in occupation — Malgruzar, whether can eject. 

It 18 the duty of a Court, wliether with or without 
the help of the parties and their Pleaders, to discover 
for itself and to apply the law applicable to the facts 
pleaded and proved In a pleading, therefore, facta 
alone must be stated and pleas of law must he ex- 
cluded. fp. 1)27, col. 1.] 

A point of law, provided it is a point that can be 
applied to the facts proved, altiiiough it directly con- 
tradicts anything that may have been said during the 
whole case about the law applicable to those facts, 
can bo urged by the parties at any time before judg- 
ment is pronounced and it can form the basis of the 
decision of the case even if it occurs only to the 
Judge himself when he is writing his judgment. 

Order VI, r 16, C. P C , does not limit the period 
when a plea must be taken, it bars only pleas that are 
ii relevant or scandalous or may tend to prevent a fair 
tiial of tho case. [p. D27, col 2.] 

A Couit is bound to allow an amendment under 
O. VI, r 17, C P. C., if It is necessary for the purpose 
of determining the leal question in controversy be- 
tween the parties, [ibid.] 

A Court has no power to refuse to allow an amend- 
ment of pleadings for any reason except those men- 
tioned in r. 16 of O. VI, C. P. G., which do not include 
a contradiction between the new pleading and the old. 
[ibid.] 

Under the C.P. Tenancy Act eimalguzar being in the 
position of the very last reversioner is not entitled to 
eject a distant heir of a deceased tenant on the ground 
that ho has no right to succeed to the holding as there 
are nearer heirs of tho tenant in existence, f p. 928, 
col. 1.] 

Appeal against a decree of the District 
Judge, Ohhindwara, dated the 22nd Decem- 
ber 1924, in Civil Appeal No. 84 of 1924. 

Mr. M, B. Niyogi, for the Appellant. 

Mr. S. B. Gokhale, for Respondent No. 1. 

JUDGMENT.— A great part of the 
welter of documents filed in this case as 
“ written statements ” is taken up with 
propositions of law and arguments on them. 
That is expressly forbidden by the 0. P. 0. 
The putting in of such pleadings and the 
mistakes made in deciding them in this case 
are based on the common idea that a Court 
is not bound to consider, or rather is bound 
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not to consider, any view-ol the law in res* 
pect of the facts before it except such as 
is laid before it formally by the parties or 
their Pleaders, if they happen to have any, 
and further is required to answer nothing 
but yes or no to any plea of law that may 
be taken. It is the duty of the Court, whe- 
ther with or without the help of the parties 
or their Pleaders, to discover for itself and 
to apply the law applicable to the facts 
pleaded and proved. Practically every rule 
of Os. Viand VII of the 0. P. 0., particularly 
r. 2 of O. VI, shows that in any “ pleading”, 
that is to say any plaint or written state- 
ment, facts alone must be stated and pleas 
of law must be excluded. 

A point of law, provided it is a point 
that can be applied to the facts proved and 
although it directly contradicts anything 
that may have been said during the whole 
case about the law applicable to those facts, 
can be urged by the parties at any time 
before judgment is pronounced, and it can 
be the basis of the decision of the case even 
if it occurs only to the J udge himself when 
he is writing his judgment. There are 
several instances of this having been done 
in the finding given by the learned Sub- 
ordinate Judge himself on the 25th of July 
1924 when he held that the malguzar was 
entitled to eject Jairam because there were 
nearer heirs than Jairam in existence. 
This, as is well-known, can be done not only 
in the first Court but in the Appellate 
Court and even in second appeal. 

What has all through the case been called 
an amendment of the pleadings was noth- 
ing but a fresh suggestion of one of the 
legal inferences to be drawn from the 
pleadings, which under r. 2 of O. VI must 
be confined to facts. In his order refusing 
to allow this amendment the learned Sub- 
ordinate Judge has in effect admitted that, 
even if it had been an amendment of a real 
“ pleading", that is a statement of fact, he 
had no power to refuse it under r. 16 of O. 
ATI. and that he was bound to allow it under 
r. 17. He writes : ” Had the defendants ap- 
plied for this amendment before the case 
of defendant No. 2 was adjudicated upon 
I would have had no hesitation to permit 
the defendants to take these pleas, but after 
adverse decision has been passed against 
defendant No. 2 1 do not permit such an 
amendment. I have ample power under O. 
VI, r. 16, Civil Procedure to strike out 
such a plea even if it was already made.” 
Bat r. 16 says nothing about a plea being 


taken at any particular stage of the case, or 
before or after the decision of any other 
plea , it speaks only of pleas that are irrel- 
evant or scandalous or may tend to prevent 
a fair trial of the case. This plea ^^as 
certainly neither irrelevant nor scandalous, 
and that it was not of the last of these three 
classes but that, on the contrary, its rejec- 
tion might tend to prevent a fair trial of 
the case is admitted over again in the fol- 
lowing words, which follow those just quot- 
ed. “ Even taking into account the grave 
hardships that my refusal may cause to the 
defendants I cannot permit parties to 
play a game of Hide and Seek”. That i.s to 
say, not only that the refusal might tend to 
prevent a fair trial, but also that the amend- 
ment was necessary for the purpose of 
determining the real question in controversy 
between the parties, the right to posses- 
sion of the land ; the Court was, therefore, 
bound to allow it under r. 17. • 

Tn this c'se practically all the facts on 
which the defendenls now seek to rely as a 
basis for the legal inference that they were 
co-tenants with Hina were stated in the 
very first w'ritten statement filed by Gaura 
before Jairam was ever made a party, and 
they were stated again with greater detail 
in the first written statement filed by the 
two defendants jointly. As has been shown 
the»Court has no power to refuse to allow 
an amendment of a pleading, even using 
that word in its proper meaning of pleas of 
fact, for any reason except those mentioned 
in r. 16 of 0. VI, which do not include a 
contradiction between the new pleading 
and the old. Anyhow why should a party 
be prevented from taking a new plea of 
fact inconsistent with facts already pleaded? 
He does it at his own risk. If the pleas are 
contradictory they work out their own re- 
tribution by disproving each other to the 
extent of that contradiction and of the 
party’s knowledge of them. 

In this view of the matter the order of 
the lower Appellate Court that neither de- 
fendant can resist the claim to the occu- 
pancy holding is also wrong. The admis- 
sion to that effect might be considered to 
be an admission of unstated facts which 
would defeat that claim, though it is ob- 
viously no such thing. But if it is the 
defendants can now deny those facts and 
can prove that denial. If they did actually 
admit them to be true in the first place, 
that wdll make their disproof of them sq 
much the more diflaoult. 
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Gaura alone has appealed but Jairam is 
a respondent supporting the appeal, and the 
order of the lower Appellate Court can be 
altered, under r. 33 of 0. XLT, in respect 
of the case against him also. The decision 
that the malguzar can eject Jairam because 
there are nearer heirs than Jairam in exist- 
ence will be seen to be impossible if it is 
considered what the decision would have 
been if a nearer heir than Jairam, but not 
tlie nearest, had taken possession and 
Jairam had sued to eject him; the malguzar 
is merely the last reversioner and comes 
after Jairam. 

The idea that the malguzar holds some 
position other than that of the very last 
reversioner, which runs all through the 
decision, is exemplified in an oral statement 
by the plaintiff’s Pleader in which, wuth 
reference to the heirs nearer than Jairam, 
he said : “ The right of these nearer heirs 

is barred by the adverse possession of the 
defendants and the plaintiff as a landlord 
can eject the defendants". If the right of 
the nearer heirs was extinguished, so 
and even more so was that of the more 
distant reversioner. Also if the parties are 
to be held down to anything of that sort 
they or their Pleaders may say, the suit 
ought to have been dismissed on that plea; 
it is a statement of fact that the possession 
of the defendants had been of such a 
character and such duration that the right 
of even the true owners had been exting- 
uished. 

The whole of that part of the order of the 
lower Appellate Court which restricts the 
scope of the fresh trial of the suit must, 
therefore, be set aside. The first Court will 
take such fresh pleadings of facts from the 
parties as may seem necessary ; there can 
be few if any not already taken. On those 
pleadings it must frame issues first in res- 
pect of any fact alleged by one party and 
denied by the other, and then in respect of 
all the possible legal effects of the facts ad- 
mitted or found proved on the right of 
either Gaura or Jairam or both to remain 
in possession of the absolute occupancy 
holding or of the occupancy holding or of 
both. All the costs in both Appellate Courts 
with the exception of the Court-fees on the 
two petitions of appeal, will be paid by the 
respondent Shriram Bhoyer.^ 

Another matter to be mentioned inregard 
to the judgment of the lower Appellate 
Court is that the learned Judge considered 
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that the defendants were to blame for the 
necessity for the appeal, in which I cannot 
agree with him, and proceeded, therefore, 
to “ order no refund of the Court-fees paid 
in appeal, and direct that the whole costs 
of the appeal be borne by the appellants." 
Reference to s 13 of the Court Fees Act will 
show that this order is not only wrong but 
of no effect. If the defendants, who were 
the appellants in that Court, apply to the 
District Judge for" a certificate authorising 
them to receive back from the Collector the 
full amount of fee paid on the memorandum 
of appeal ” he is bound to grant it. A 
certificate for the refund of the Court-fees 
in this Court will issue to the appellant. 

z. K. Order accordingly. 


MADRAS HIGH COURT. 

Civil Appeal 64 of 1920. 

March 18, 1925. 

Present: — Justice Sir Charles Gordon 
Spencer, Kt., and Mr. Justice Kumaraswami 

SdfStirl 

Ry. V. AYISWARYAN’aNDAJI SAHEB 
(Died) and others — Plaintiffs 
N os, 1 TO 6, Defendants Nos. Sand 4, Legal 
Repeesentatives of Plaintiffs Nos. 1 and 2 
AND OP Defendant $Jo. 3— Appellants 

VCVSXIS 

Ry, SIWAJI RAJA SAHEB and othbrs- 
Dependants Nos. 1, 2 and 6 to 21 — 
Respondents. 

Hindu Law— Religious endowment — Succession to 
trusteeship - Usage— Management hy single individual 
— Confiscation hy State and re-grant, e^ect of, on mile 
of succession — Widow — Acquired property, whether 
stridhanam or accrctiw to estate — Inheritance — Jllegi- 
timate son of sudia^ Hgkt of, to inherit to father's 
collaterals. 

The Rajahs of Tanjore had time after time endow-* 
ed and founded certain devasthanams and other 
charities. These had continued in the possession and 
management of the Rajah for the tune being and till 
the death of the last ruler, the office W€W always held 
by a single individual. After the death of the last 
ruler in 1855, when the Eaj itself woe seized by the 
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India Company as an act of State, the Pagodas 
and the devasthanams were also taken .possession of 
and managed by the Government In 1883, K, the 
senior widow of the late Rajah, applied for and got 
possession of the devasukanams and other trust pro- 
perties as the head of the family, but the course of 
succession was not indicated in the Government's 
order of restoration On her death, the trust estate 
was managed by the widow who in turn became the 
senior Ram and so on until the last of the Rams 
died in 1912 Disputes then aiose between the 
illegitimate sons of the late Rajah and the sons of an 
adopted son as to succession both as to the private 
estate of the Rajah and as to the management of the 
trust. The private estate was duected to be parti- 
tioned On the question of the rule of succession to 
the trust estate 

Held, that since the founders of the institutions 
Intended that their successors who occupied the Raj 
should continue to have the sole management of the 
temples and pagodas and the endowments attached to 
them and since the Government by restoring the pi o- 

erties to the Rant as *‘head of the family for the time 

eing” indicated then intention that they should con- 
tinue to be managed by a sole trustee, the trusteeship 
was not liable to be divided and the eider grandson 
was solely entitled to the trusteeship of the dtt^as- 
thanams and tho ciiarities [p 932, col 1 ] 

A Hindu widow has an absolute light of dispubal 
over the income of the property which she mheiits 
from her husband yhe can either spend the same or 
accumulate it fur her own benefit In cases whore 
she purchases prop Cl ties or iiucsts hci savings and 
indicates by her conduct an intention that the pro- 
pel ties puichased out of her savmg.s should form pait 
of her husband’s evState, such savings should follow 
the same rules as regaids devolution to her husband’s 
estate, and should be tieated as accretions to the 
estate Where she does not do so, she has absolute 
powers of disposal over such property and can sell oi 
give the same to anybody she pleases without any 
right of the reversioners to question her alienations 
Where the question is ono of intention to be deduced 
or inferred from her conduct, tho piesumption is that 
she intends to keep the property for her own aKsolutc 
benefit and to have absolute powers of disposal over 
it. Where, however, a widow is not in possession of 
her husband’s estate, there is no presumption that any 
of the properties which she gets aie to be treated as 
accretions to her husband’s estate On her death such 
propsrties would follow the same course of succession 
as her stridhanani properties [p 938, col 2, p 939, 
coi. 1 1 

Undfer the Hindu Law an illegitimate son of a sudra 
Is not an heir to his putative father’s collateial lega- 
tions and can have no right to succeed to the stri^ 
dhanam of his father’s widows wlio were married in 
an approved form. [p. 933, col. 1 ] 

Per Kumaraswarm Sastri, J — In cases of succession 
to religious institutions, the main question to be con- 
aidered is what is the usage of the institutions; and 
where from the date of thejoundation of the chanties 
Up to the date of the suit, the trust was managed by 
a* single individual who was the head of the family 
not iu possession of any partible property, the office 
must be treated as impartible and not liable to be 
held by more than one person at a time, [p 935, col 2 ] 

In cases of confiscation and re-grant of property 
which 18 impartible, the law is that in the absence of 
anything in the re-grant, th e property which is re- 
(pr^tsd is subject to the old incident of impartibility. 


There is no distinction as to the nature of the estate 
taken between propel ty inherited by a w^oman from a 
male and pioperty inherited fiom a female. In both 
the (*a< 5 e 8 she takes not an absolute estate but only a 
qualified one [p 939, col. 2,] 

Per Spencer, J —It is a question of fact in each case 
whether a widow has dealt with the income of her 
husband’s property m such a manner as to make it 
an accretion to the corpus [ p 932, col 2 ] 

[Case-law considered on all points ] 

Appeal against a decree of the Court 
of the Subordinate Judge, Tanjore, ip 
Original Suit No. 43 of 1913. 

The Advocate-General, Messrs. Qopala 
DesifcanandA. Krishnaswami Iyer, for the 
Appellants. 

Messrs. T. R. Ramachandra Iyer, T. R. 
Krishyiasv)ami Iyer, A, V. Viswanatha 
Sastri and C, S. Venkatachariar, for the 
Respondents. 

This apiieal and the memorandum of 
objeclions filed by the 2nd respondeht com- 
ing on for hearing on the 22nd, 23Td ^nd 
2Uli October 1924, and having stood over 
for consideration till the 17th of November 
1924 the Court delivered the following 
JUDGMENT. 

Spenc&ry J,— Si^^aji, the last Rajah pf 
Tanjore, died in 1855, After his death the 
East Indian Company took possession not 
only of the Raj of Tanjore and the private 
properties of the late Raja, but also certain 
pagodas and devastfianams which bad been 
in his possession and management up to the 
date of his death. It was held by the 
Privy Council that the East India Com- 
pany’s usurpation of this property amount- 
ed to an act of State of which the ordinary 
Civil Courts could not take cognizance. 
Subsequently the senior Rani Kamakshi 
Bai Saheba petitioned Government for a 
restoration of the estate and also of the de* 
vasthanams. The estate was restored by 
proceedings of the Madras Government, 
dated 21st August 1862, which we have 
dealt with in another place. The order re- 
storing the devasthanams was dated the 19th 
March 1863 

In her memorial, dated the 24th December 
1862, Kamakshi Bai Saheba prayed that 
the pagodas and chritable institutions which 
had been founded from time to time by 
members of her family might be made 
over to her as the head of the family for 
the time being She mentioned in her 
memorial that Mr. Phillips, the Commis- 
sioner of Tanjore, had in 1858 recommend- 
ed the Government to make over these 
endowments to Sakharam Saheb, husband 
of the Princess, and that the Qoverninentj 
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refused to accept that recommendatiou. The 
Government Agent, in forwarding Kamak- 
sbi Bai’s memorial, recommended her prayer 
to be granted on the ground that it was 
highly desirable that all connection with 
these religious institutions on the part of 
Government should cease. The Governor 
in Council concurred with the Agent’s re- 
commendation and ordered the pagodas to 
be made over to the Rani. In doing so, 
the Government did not indicate the course 
of succession to be followed in the manage- 
ment of these endowments after Kamakshi 
Bai’s death. Accordingly she managed the 
institution till ld92, when she died. 

Upon her death Government again took 
possession of the devasthanams and put 
them under the management of the Temple 
Committee of Tanjore. The next senior 
Rani Umamba Bai brought a suit (O. S. 
No. 3 of 1894) for the recovery of these dev- 
asthanams and their endowments, basing 
her title on the fact that she was the, senior 
Rani and head of the family. She implead- 
ed the Secretary of State for India, the 
members of the 'Tanjore and Kombakonam 
Dei^^anam Committees and the other 
l?am» as'defendants in her suit. In a care- 
ful judgment, in which he set out the his- 
tory of these institutions. Mr. Venkobc- 
chariar, then Subordinate Judge of Tanjore 
came to the conclusion that the Govern- 
ment had no right to resume, or in any way 
interfere with, the management of the 
temples after granting them in favour of 
Kamakshi Bai, that they devolved as im- 
partible property and that by the State 
grant restoring them Kamakshi Bai acquir- 
ed heritable interest in the properties. He 
decreed the suit in plaintift’s favour. 
There was an appeal to the High Court, 
which was heard by Shephard and Davies, 
JJ. Those learned Judges dismissed the 
appeal holding that the estate taken by 
the senior Rani was in the nature of self- 
acquired property in her hands in the sense 
that her rights were derivative from Gov- 
ernment and had no relation lo inheritance 
on the death of the Rajah. They inferred 
from the fact that the plaintiff was chosen 
as the person to whom the trust should be 
made over in her capacity of widow of the 
late Rajah, that the intention of the Govern- 
ment was to grant her a widow's estate, that 
is, to put her in the position which she 
would have enjoyed had there been no con- 
fiscation on the death of her husband the 
Rajah. 


After the death of Umamba Bai the dev- 
asihanam estate was managed by each of the 
widows who in turn became senior widow 
until the last widow Jijamba Bai died in 
1912. Disputes then arose between the 
children of the Rajah’s sword wives, who are 
known as Mangala Vilas people, and the 
sons of the adopted son, who are defendants 
Ncs. 1 and 2. The former brought 0. 8. 
No. 43 of 1913 in which they claimed the 
right to be declared entitled lo the pos- 
session and management of the devastha- 
nams and theirendowments and also to share 
in the immoveable and moveable properties 
purchased by the widows of the late Rajah 
which became accumulations and accretions 
to the private estate of the Rajah to which 
they claimed to succeed either as his heirs 
or as heirs to the widows who acquired these 
properties as ftridhanam. 

The learned Subordinate Judge, in dis- 
posing of these and other properties of the 
Rajah, held that the acquisitions of the vari- 
ous Ranis having been purchased in their 
own names, became their separate estates; 
and as regards the devasihanam properties, 
he held that the Government grant was to 
Kamakshi Bai by name as a single indivi- 
dual or sole trustee and that the endow- 
ments were, therefore, not capable of being 
made the subject of partition, but would 
pass to the head of the family for the time 
being, that individual at the time of suit 
being the 1st defendant, and he accordingly 
dismissed the suit. 

In appeal, Mr. AlladiKrishnaswami Ayyar 
argued that the trusteeships of the deias- 
thavams should follow the same line of 
inheritance as the private estate of the 
Rajah and that the Mangala Vilas people 
having been held entitled to share in the 
private estate, should also be given a share 
in the management of the temples, the Gov- 
ernment having by their grant destro}'e(i 
the incident of impartibility which once 
attached to the estate. In support of his 
arguments he relied on Raja Venkata Rao 
V. Court of Wards (1), Ramanathan Cheity 
V. Murvgappa Chetty (2) the principles upon 
which this case was decided having been 
approved by the Privy Council in Rama- 
naihan Chetty v. Murugappa Chetty (3) on, 

(1) 2 M. 128; 3 Suth. P. 0. J. 725; 6 0. L. R. 153; 4 
Ind. Jur. 133. 3 Shome L. R. 175; 7 I. A. 38; 4 Sax. P. 
0. J. 81; 1 Ind. Deo. (n. s ) 381 {P. 0.). 

(2) 27 M. 1»2;13M.L.J. 341. 

(3) 29 M. 283; 10 0. W. N.' 825; 8 Bom. L. R. 488; II 
M. L. J. 265; 4 0. L. J. 188; 3 A. L. J. 707; 1 M. L. T, 
*27; 33I.A.W»<P.O.). 
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Sethuramaswamy Iyer v. Memswami Iyer (4) 
from which there was an appeal to the Privy 
Council in Sethuramaswamiar v. Meru- 
awamiar (5) which reversed the deciaiou of 
this Court, on ^leenakski Aehi v. Soma- 
aundaram Pillai (6) and Tkandavaroya 
Pillai V. Shunmugam Pillai (7). 

For the respondent our attention was 
called to the fact that in the written state- 
ment of the 3rd defendant, who was one of 
the Mangala Vilas people, it wasasserted that 
these properties were impartible and should 
descend to the senior member of the senior 
line according to the custom obtaining in 
the family of the late Kajah. In the Saptur 
case Ramasami Kamaya Naik v. Sundara- 
lingasami Kamaya Naik (8) it was made 
clear that the son of a legally married wife 
is a preferable heir to impartible property 
over the son of a sword wife or concubine. 
The decisions in Trimbak v. Lakshman (9) 
where it was observed that religious offices 
were naturally indivisible, and in Sri 
Raman Lalji Maharaj v. Sri Gopal Lalji 
Maharaj (10) where it was observed that if 
there are no emoluments attached to an 
office of trustee, there was no reason to parti- 
tion the property amongst junior members, 
were also cited. Ramanathan Chctty v. 
Murugappa Chetly (2) where Bhashyam 
Ayyangar, J , observed that the usage and 
custom in respect of religious trusteeships 
which were hereditary in a family, was 
generally that the office could be divided 
by getting the duties discharged in rotation 
by each member of the family and that the 
exceptions to that rule would only be a few 
cases in which the hereditary office may be 
descendible only to a single heir, was a 
case of family partition among Chelties of 
Sivaganga. It was not alleged in that case 
that there had been any trace of iniparti- 
bility existing in the family prior to parti- 
tion. In appeal in Ramanathan Chetti v. 
Murugappa Chetti (3) the Judicial Com- 
mittee confirmed the decree of this High 
Court which provided for each member of 

(4) 4 lad. Cm. 76. 34 M. 470:26 M. L. T. 319; 20 M. 

L. J. 108 

(5) 43 lad. Cm 803; 41 M. 296; 7 L. W. 22; 4 P L. 
W. 91: 34 M. L. J 130, 16 A. L J 111; 27 C. L. J 
231; 22 C, W. N. 457; 20’ Bom L R 514; 451 A. 1 
(P. 0.). 

(6) 59 Ind. Oas. 484; 44 M 205; 12 L. W. 232; (1920) 

M. W. N. 507; 39M.L. J. 403. 

(7) 2 Ind. Oas. 341; 32 M. 167; 19 M. L. J. 59. 

(8) 17 M. 422; 6 Ind. Deo. (n. s ) 293. 

(9) 20 B. 495; 10 Ind. Deo. (n. s) 894. 

|10) 19 A. 428; A. W. N. (1897) 103; 0 Ind. D«o. (N. 8.) 


the family taking one turn of mfthagement 
in succession, the grounds of their Lord- 
ship's decision being that there was an 
unbroken usage evidencing a family arrang- 
ment in this particular family and that that 
arrangement should hold good until altered 
by the Court or superseded by a new scheme. 

In Meenakshi Achi v. Somaaundaram Pillai 
(0) the Chief Justice and Seshagiri Ayyar, 

J , observed that the course of decisions in 
tliis Presidency, which had the approval of 
the Judicial Committee, was opposed to the 
proposition that the office of a trustee in a 
public institution was indivisible and re- 
gulated by the same rules as tbe succes- 
sion to impartible estates. The suit related 
to certain kattalais attached to a temple in 
the Tan j ore District, and the learned Judges 
held that a claim by the seniormost male 
member to manage alone among the heirs 
should be proved as a special custom. Prom 
the history of the case it appears that 
these kattalais were managed for some 
years by the Board of Revenue and that 
they restored the management and the 
enjoyment of the lands to two members of 
the family representing tbe senior and the 
j unior branches. In such a case, the usage 
of the institution was obviously opposed to 
the principle of management by a sole 
trustee. In Mayne’s Hindu Law, para. 43if, 
it is stated that the devolution of the 
trust upon the death or default of each 
trustee depends upon the terms upon which 
it Avas created, or the usage of each par- 
ticular institution where no express trust 
deed exists. 

In 1863, when Government restored the 
management of these temples to Kamakshi 
Bai, it was thought that it was the universal 
custom of the country that the eldest male 
heir of a deceased trustee should succeed 
as trustee to the person from whom he in- 
herited : see Purappavanaliitgam Chetti v. 
Nullasivan Chetti (11). And in the Sivaganga 
case Muttu Vaduganadha Tevar v. Dora 
Singha Tevar (12) the Privy Council recognii- 
ed the principle that in re-granting an im- 
partible zemindar i and issuing a sajiad, the 
Government could retain the quality of 
impartibility in respect of any of the pro- 
perty thereby restored. Prom the history of 
these institutions described in Mr. Venkoba- 
chariar’s judgment in 0. S. No. 3 of 1894, 

(11) 1 M H. 0. R 415. 

(12) 3 M. 290; 8 1. A. 99; 4 Sar, P. 0. J. 239 8 lai 
Jur, 438; 1, Ind. Dec. (v. s.) 757 (P, 
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Ex. A- 197, it appears that the Rajah of 
Tanjore founded several religious institu- 
tions and acquired lands and gave them as 
endowments to temples, that the pagodas 
were managed by Serfoji as hereditary 
trustee and that on his death his son Sivaji 
succeeded to all the rights and privileges 
of his father including the management of 
the pagodas. I am of opinion, therefore, that 
the founders of these instiiutions intended 
that their successors who occupied the Raj 
should continue to have the sole manage- 
ment of the temples and pagodas and the 
endowments attached to them. It follows, 
therefore, that to divide these properties 
among the many claimants to the estate of 
the late Sivaji would be a policy inconsistent 
with the intentions of the founder of the in- 
stitution when he endowed the temples with 
lands. I am further of opinion that wlien 
Government restored these properties to 
Kamakshi Bai as “head of the family for the 
time being,’’ they indicated their intention 
that they should continue to be managed 
by a sole trustee. If it were necessary for 
the Ist defendant to prove that sole trustee- 
ship is an incident of this hereditaiy 
trust, I ^ould be prepared to find it proved. 

In this view, the Subordinate Judge was 
right in recognizing the Ist defendant as 
bmng the lawful trustee who should manage 
these properties for his lifetime in his 
capacity of head of the family, and I con- 
sider th^t the appeal should be dismissed 
so far as these properties are concerned. 

Next as regards the purchases of im- 
moveable and moveable properties made by 
the ' widows out of their savings, and as 
regards their jewels, it must be remembered 
that the Ranis were only receiving a small 
income from the Mokhasa estate and 
pensions of Bs. 800 a month sanctioned by 
Government, and that from 1867 till the date 
of suit a Receiver was in charge of the 
estate. Thus the present is not an instance 
of a widow in possession of her husband’s 
estatemaking acquisitions out of income, in 
which case the Privy Council declared in 
Habakishon Mandal v. Upendrakishore 
Mandal (13) that the acquisitions would be- 
come accretions to the husband’s estate 
unless it were shown that she dealt with it 
in such a manner that it would remain her 



own [vide also Bhaghutti Devi v. Bholanath 
Tkakoor (14).] 

Whether the after- purchases form accre- 
tions to the corpus of a deceased husband’s 
estate or siridhanam of the widow depends 
upon her intention, which has to be gather- 
ed in every case fiom her manner of deal- 
ing with the property [vide Isri DiUt Koer 

V. Han'^butti Koerain (15)] where the 
authorities are reviewed, and later cases in 
Akkanna v. Venkayya (16) and Subrama- 
nian Chetli v. Arunachelam Chetti (17) and 
Sheolochun Singhv Sahib Singh (18). 

In every case it is a question of fact 
whether a widow has dealt with the in- 
come of her husband’s property in such a 
manner as to make it an accretion to the 
corpus [vide Ra'/ah of Ramnad v. Sundara 
Pandiyasami Tevar (19) ] 

As for presumptions, when it is shown 
that the corpu.s of the estate has been all 
along in the posses.sion of a Receiver or ol 
the Court of Wards as was the case in 
Saodamini Dasi v. Administrator-General 
of Bengal (20) a'pd in Zemindar of Bha- 
draehalum and Pclavaneha v. Venkatadri 
Appa Rao (21) lipd here, there is no 
room for presuming that the widow 
intended to make the investments of the 
funds received by her part of her husband’s 
estate, when she did not get her husband’s 
estate into her possession. 

As for item No. 3 in Sch. D-1 which is 
an acquisition of Anusamba Bai Saheba 
who died in 1895, she wrote a letter A-lb6 
to the Collector announcing her intention 
to create a trust in favour of the adopted 
son’s son and received a reply A-187 ac- 
knowledging her letter. 

As regarcs jewels of Jijamba Bai, it is 
stated in the written statements of defend- 
ants Nos. 1 and 2 that they were pur- 

(U) 2 1 A 25G: 1 C. lOA, 24 W. It. 1G8; 3 Sar. 1>. 
fJ. J 52; 3 Kuth, P. 0. J. 18C; 1 Ind. Deo. (n.s.) 65 
(P.C) 

(15) 10 C. 324; 10 I. A, 150; 13 C. L. R. 418, 7 Ind. 
Jur 557; 4 Sar. P. 0 J. 459, 5 Ind. Deo. (n. a) 217 
(I’.O). 

(16) 25 M 351; 12 M. L. J. 5. 

(17) 28 M 1. 

(18) 141 A 63, 14 C 387; 11 Ind. Jur. 231; 5 Sar. P. 
0 J. 1; 7 Ind Dec (n. b.) 257 (P. C.). 

(19) 49 Ind Cas. 704; 42 M. 581; 17 A. L. J. 153, 36 
M. L 3 . 164, 23 U. W. N 519, 29 C. L J. 551, 25 M. L. 
T. 400; 21 Bom. L. li. 885; (1919) M. W. N. 511; 10 L. 

W. 322 P.C). 

(20) 20‘C.'433; 201 A. 12, 6Sar. P. C. J 272; 17 
Ind Jnr 223; 10 Ind Dec (n. a ) 293 (P. O.). 

(21) 70 Ind Gas. 669, 46 M 190; (1922) M. W. N. 532; 

16 L. W. 369; 43 M. L. J. 486; A. I. R. 1922 Mad. 457; 
31 M. L T. 221. ~ ' 
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chased out of the savings from her own 
income, and there being no evidence contra^ 
the Subordinate J udge was right in treating 
them as her absolute property. 

Lastly, assuming that these properties 
were the sejf-acquisitions of the widows, 
the appellants claim to be sapindas and to 
have a right to succeed to the stridhanam 
of widows who were married in an approv- 
ed form, on the ground that it goes on 
their deaths without issue to the heirs of 
their husband. 

In Subramania Iyer v. Raihnavelu 
Chetty (22) it was held by a Full Bench that 
the illegitimate son of a sudra ranked as 
a sapinda of his putative father, and that 
the latter was entitled to succeed to his pro- 
perty if he died without issue. 

But the Full Bench recognized the fact 
that an illegitimate son had never been re- 
garded by any of the Courts in India as an 
heir to his putative father's collateral rela- 
tions, and that the authorities against such 
a proposition were very strong (see page 
72j*. I am not satisfied that there are suffi- 
cient grounds to re* consider that statement 
of the law as it now stands. The reason 
for giving an illegitimate son a half share 
of what a legitimate son of a sudra gets is 
morally justifiable on the ground that he 
has a legal right to be maintained by his 
putative father, Vjtit there is no legal obliga- 
tion to maintain illegitimate children of 
collaterals. 


The result is that the appeal of the Man- 
gala Vilas parties in this suit is dismissed. 

The costs of appellants and respondents 
Nos. 1 and 2, so far as the appeal relates 
to the devasthanam estate, will be payable 
out of the income of the devasthanam 
estate, as it was necessary to have the ques- 
tion of devolution of the trust finally settled, 
but the appeal, so far as accretions and 
accumulations are concerned is dismissed 
with costs of respondents Nos. 1 and 2. 

The memorandum of objections is also 
dismissed with costs of respondent No. 1 
Kumaraswami Sastrl, J.— This 
appeal relates to the devasthanam known 
as the Fort or Palace devasthanam and 
the endowments founded by the Rajahs of 
Tanjore and to the share of the plaintiffs 
in the immoveable properties described in 
the plaint which were purchased and enjoy- 
ed by the widows of Sivaji Maharaja who 
was the last Rajah of Tanjore. Claim is 


f *1' II®! 4*' 22 M L. J. 94; 6 L. 

W, 149, 38 M. L . J 824; (1917>M, W. N 688. 

*l:’ageof41 — 


also made to the jewels and moveables left 
by the Ranis. 

The plaintiffs and the 3rd and 4th defend* 
ants represent the illegitimate branch and 
the Ist and 2nd defendants are the grand* 
sons of the lateidivaji Maharaja, the leiitt 
ruler of Tanjore, being the sons of Serfoji 
who was adopted by Kamakshi Bai Saheba. 
The other defendants are alienees from one 
or other of the Ranis. 

The plaintiffs sued for the trusteeship 
and possession of the devasthanam proper- 
ties and for the recovery of possession of 
the stnd/ianam properties leftbyithe widows 
on the ground that they and the 3rd and 
4th defendants are the sons of the sword 
wives of the late Rajah and for a declara- 
tioii that the Ist and 2ad defendants have 
no rights as the adoption of their father is 
invalid, that the alienations by the widows 
in favour of the other defendants are in- 
valid beyond the lifetime of the widows 
and that the plaintiffs as heirs are entitled 
to succeed. The contesting defendants 
denied that the plaintiffs and the 3rd and 
4th defendants have any right as the sons 
of sword wives to the devasthanam and 
other properties and stated that the aliena- 
tions by the widows could not be question- 
ed or set aside by the plaintiffs. The Sub- 
ordinate Judge dismissed the plaintiffs’ 
suit. As regards the devasthanam proper- 
ties he held that the grant by the Gov- 
ernment M'as to a single individual or sole 
trustee and there can be no claim for 
participation. It would, therefore, pass to 
the head of the family for the time being 
and that the 1st defendant as the senior 
representative was entitled to be the sole 
trustee. As regards tlie other propertied 
he held that the properties claimed were 
the stridhanam properties of the Ranis and 
not accretions to the Raj and that the 
plaintiffs and the 3rd and 4th defendantd 
were not the heirs to the stridhanam pro- 
perties He dismissed the plaintiffs’ suit 
and hence the appeal. 

The 2nd defendant filed a memorandum 
of objections against that portion of the 
decree which declared that the let defend- 
ant was entitled to be the sole trustee. 
His cise is that he is entitled along with 
the Ist defendant to be the trustee of the 
devasthanam properties. 

We have held in the appeals which relate 
to the private properties of Sivaji Mahara^ 
that the plaintiffs and the 3rd and 4th d»> 
fendants lormed the illegitimate branch. 
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that the Tanjore Rajahs were Sudras by 
caste and that the illegitiiuate sons and 
their branch of the family who are known 
as the Mangala Vilas branch were only 
entitled to the shares which the illegitimate 
sons of a sudra would take in their father’s 
properties. We also held that the adoption 
of the father of the Ist and 2nd defendants 
was valid and that the let and 2nd defend- 
ants as the adopted sons of the late Rajah 
wereentitled toinherit his properties and we 
ordered a partition of the private properties 
between the legitimate and the illegitimate 
branches. In disposing of this appeal it is 
clear that the claim of the plaintiffs in the 
plaint must be viewed from the standpoint 
of the above findings, and they can only 
get such rights as the law confers on the 
illegitimate sons of a sudra. 

The questions which arise for determina- 
tion in this appeal are— 

(1) Whether under the terms of the grant 
by the Government the trusteeship ‘of the 
devasthanam properties vests in all the 
heirs of Sivaji Maharaja, the last Ruler of 
Tanjore, lilte ordinary partible property 
and has to be managed by turns by each 
of such branches or whether it vests in the 
senior noale.^emher of the eldest branch of 
the family, for' the time being ; 

(2) whctp^r the properties acquired by 
the widows' of the late Sivaji Maharaja 
were accretions to the estate and conse- 
quently divisible between such persons as 
would be entitled to a partition of the 
estate or whether thejr were the stridhanam 
properties of the widows who made the 
acquisitions and are descendible to the stri- 
dhana heirs; and 

(3) if the properties are stridhanam pro- 
perties, whether the plaintiffs and the 3rd 
and 4th defendants would be entitled to a 
share. 

As regards the trusteeship of the devas- 
thanam and other trust properties, I am of 
opinion that the Subordinate Judge is 
right. The devasthanam aqd other endow- 
ments were taken charge of by the Govern- 
ment along with the Raj and the private 
estate of the last Rajah on his death. .We 
have, in our judgment, in the appeals fyom 
the main case traced the course of events 
from the confiscation of the Raj to the 
death of his last Rani. Kamakshi Bai 
Saheba, the senior widow and Rani, got 
possession of the private properties of the 
Rajah under the termsof the grant (Ex.A-46). 
^ated the Slst August 1862, 3be petjtioped 


the Government for the restoration to her 
of the devasthanam and other trust pro- 
perties, and the Government by their order, 
dated the l!)th of March 1863, put her in 
possession of such properties. From 1863 
to 1892 Kamakshi Bai Saheba Svas manag- 
ing the pioperties as the sole trustee, and 
although a Receiver was appointed in 1865 
in the litigation between Kamakshi Bai 
Saheba and her co-widows, the Receiver 
did not lake possession of the devasthanam 
properties and Kamakshi Bai Saheba was 
managing them as the sole trustee. On 
the death of Kamakshi Bai Saheba the 
Government took possession of the trust 
properties and Umamba Bai Saheba who 
was then the senior Rani filed Original 
Suit No. 3 of 1894 against the Secretary 
of State and ihe members of the devas- 
thanam Committees of Tanjore and Kum- 
bakonam and the other surviving Ranis 
for a declaration of her right to succeed 
to the office and for possession of the pro- 
perties. I’he Subordinate Judge in an ex- 
haustive judgment decreed [n favour of 
the plaintiff and the judgment had been 
filed as Ex. A-197 in the suit. He held 
that on a construction of the Govern- 
ment grant of 1863 the restoration of the 
management of the pagoda to Kamakshi 
Bai Saheba carried with it heritable right 
and that the right was transmissible to her 
heirs, the Government having no light to 
resume or interfere with the management of 
the temple after the death of Kamakshi 
Bai Saheba. He was also of opinion that 
succession to the management should be 
traced in the same way as succeesion to the 
impartible Raj; that on the death of Kam- 
aksbi Bai Saheba the right did not vest 
jointly in the surviving widows and that 
the plaintiff as the senior widow was entitl- 
ed to succeed. Against this judgment 
there was an appeal filed to the High Court 
which is reported as Kaliana Sundaram 
Ayyar v. Umamba Bayi Saheba, (23). The 
decision of the Subordinate Judgqwas con- 
firmed and it was held by Shqphard and 
Davies, JJ., that the estate taken by Kamak- 
shi Bai Saheba under the grant w^ in the 
nature of self-acquired property in Ihe 
Rani's hands in the sense that her rights 
were derived from Government and had no 
relation back to inheritance on the death of 
the Rajah and that as she asked that the 
management should be put in her hands in 
^^23) 20 M. m; 7 M L. J, 324; 7 Inkl. Dfo. (.v. a.) 
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the capacity as the head of the family for 
the time being, the inference v. as that the 
intention was to grant a widow's estate, that 
is, to put Kamakshi Bai Saheba in the 
position which she would have enjoyed had 
there been no confiscation on the death of 
her husband the Rajah. This decision does 
not, however, conclude the question as to 
whether on the death of the last of the Ranis 
the trusteeship and management w^as to be 
in the senior member of the family or 
whether it was to be treated as a right 
which should be enjoyed by all the mem- 
bers who were to divide the private pro- 
perties of the Rajah. So far as the terms of 
the grant go, the Government order put- 
ting Kamakshi Bai Saheba in management 
of the devasthanam properties differs in 
several respects from the grant of 1862 and 
the order of the 19th of March 18C3 simply 
says that it is desirable that the connection 
of Government with the pagodas should 
cease and they will accordingly be made 
over to Her Highness Kamakshi Bai Saheba. 

In dealing with the question of manage- 
ment of the trust property, I think the first 
question to lie considered is the usage as 
regards the management prior to the death 
of Sivaji Maharaja, the last Ruler of Taujore. 
There can be little doubt, and it is not seri- 
ously contended before us by the appellants, 
that this tetriple and the charities which were 
founded by the successive Rajahs of Tanjore 
were in the possession and management of 
the Rajah for the time being and that till 
the death of Sivaji the office was always 
held by a single individual. When the Ra] 
was seized by the Government as an act of 
State, the pagodas and the de.vasthanam- 
were also taken possession of and managed 
by the Government; but they were not de- 
sirous of taking upon themselves the res- 
ponsibility of managing the temple and the 
devasthanam properties. The Government 
at one time .“wanted that the devasthanams 
should bemadepver to Sakharam Saheb, 
the son-in-law of Sivaji Maharaja, as sole 
trustee. Sakharam Saheb had married the 
elder daughttir of the late Maharaja and on 
her death he married the younger daughter. 
As, however,, there Were disputes between 
Sikharam Saheb on the one side and Kamak- 
shi Bai Saheba on the other, this proposal 
was not given effect to. In 1860 there was an 
idea of transferring the management to Avu 
Bai Saheba, the late Rajah's mother but she 
was not willing to assume management. 
4tter Kftmakshi Bai Saheba ^ot possession 


of the private pixiperties of the Rajah, she 
claimed the restoration of the devasthanams 
and theendowments on the ground that they 
were vested in her husband and tW she 
was the then head of the family. Her request 
was supported by the Government Agent 
and the outcome of it was the order of 1863 
transferring the management to her. Prom 
1863 till her death in 1893 she was the sole 
trustee and it was till then nobody’s con- 
tention that the office of trustee could par- 
take of the nature of private property and 
that each of the surviving Rams was to 
have the management by turns and although 
the Receiver took possession of all the 
private properties, the trust properties wete' 
left iu the possession and management of 
Kamakshi Bai Saheba. On her death the 
next senior Rani was, as the result of the 
suit which I have already referred to, put ih- 
possession and management and on the 
death of each senior Rani the junior succeed- 
ed. I am unable to find anything either 
in the Government order or in the surround- 
ing circumstances which changed the usage 
prevailing as regards these institutions, 
namely, the management by a single indivi- 
dual who was the head of the family for 
the time being and which rendered it sub- 
ject to all the incidents of partible pro- 
perty. 

In cases of religious iustitutions the main 
question to be considered is what was the 
usage of the institutions; and where from 
the date Of the foundation of these charities 
up to the date of the present suit the trust 
was managed by a single individual who 
was the head of the family not in possession 
of any partible property, I think it would 
require very strong evidence to show that 
there is anything in the grant by the 
Government of 1862 which introduced a 
new course of devolution and would make 
it subject to all the incidents of a trustee- 
ship held by a member of a joint and 
undivided family. As I said before, there 
is nothing in the grant of 1862 which either 
expressly or by implication changed the 
usage of these institutions. They formed 
part of the Tanjore Raj and the Rajah for 
the time being was the trustee. As regards 
the private properties which were restored 
by the order of 1863 there are express words 
which make the grant subject to the ordin- 
ary Hindu Law applicable to paitible pro- 
perties and the j)ropertie^ were to descend 
according to Hindu Law. Tliere are no 
8i\ch words iutho grant of the devasthanam 
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|)Top6rties to Kamakshi Bai Saheba. The 
aevasthanams having been part of the 
*ranjor^ Baj and the trusteeship having 
devolved on the Rajah for the time being, 
the right of management till the confisca- 
tion by the East India Company must be 
treated as impartible property and the 
office as one which was held only by a 
single individual. 

It was of course open to the Government 
to destroy that character and to grant the 
office on such terms as to succession as it 
thought fit. The confiscation having de- 
stroyed all antecedent rights there can be 
no question of any vested rights as to suc- 
cession to the office. I am unable to infer 
from the mere fact that Kamakshi Bai 
Saheba applied for possession of the de- 
voithatvim properties as senior widow and 
was put in possession, the course of succes- 
sion to the office changed. Even if there 
was no confiscation, the office vested in the 
senior member of the Rajah’s family. In 
cases of confiscation and re-grant of pro- 
perty which is impartible, the law is that 
in the absence of anything in the re-grant, 
the property which is re-granted is subject 
to the old incident of impartibility. In 
JBaboo Bi&^x BjiVtah Sahee v. Maharajah 
Bajindir $ahee (24) the zemindar i of 

Hunsapore which was an impartible Baj 
and which descended to the eldest male 
heir aooo|3iag tp the rule of primogeniture 
waa oonflwalj^ by the East India Company 
and w4te in ^e possession of the Govern- 
ment for stWe years. It was then granted 
to the yoXinger member of the family of the 
deposed Rajah. It was held that although 
the zemindari was to be treated as the self- 
acquired property of the grantee, the grant 
being from the Ruling Power, in the 
absence of evidence of the intention of the 
grantors to the contrary, carried the incid- 
ents of the family tenure as a Baj. In 
Uuttu Vaduganadha Tevar v. Dora Singha 
Tivar (12) the Sivaganga zemindari which 
wfis originally impartible was confiscated by 
tjus Government and re- granted and it was 
held by their Lordships of the Privy Council 
that the re-grant did not make the estate 
partible. A similar view was also taken by 
their Lordships in Bam Nundun Singh v. 
Janki Koer (^) where it was held that the 
cohfiscation and re-grant of an impartible 

(24) 12 M. I. A. 1; 9 W. R P. C. 15; 2 Suth. P. 0. J. 
114r 2 Sar. P. 0. J. 348; 20 E. R. 241. 

(25) 29 0. 828; 29 1. A. 178; 7 0. W. N. 57; 4 Bom. L. 
R,864-, 8 S«r. P. 0. J. 'Sfil (P. 0.) 


Baj to the various members of the family 
did not make the property re-granted parti- 
ble. The mere fact that there was a Ire- 
grant would not, in my opinion, destroy the 
course of devolution followed till that datk 
Great reliance was placed.by Mr ^Krishna- 
swami Ayyar for the appellants on the 
decision reported as Bamanathan Chetty 
v. Murugappa Chetty, (2) which Was affirmed 
by their Lordships of the Privy Conncil in 
Bamanathan Chetty V. Murugappa Chetty (3). 
In that case the question was as to the valid- 
ity of an arrangement come to by the mem- 
bers of an undivided family regarding the 
management by turns of a devasthanam 
which was hereditary in the family. The 
question turned upon the usage as regards 
the management, and Benson and Bhashyain 
Ayyangar, JJ., in the course of their judg- 
mant, observe: “Except in the few cases 
in which the hereditary office may be 
descendible only to a single heir, the 
usage and custom generally is that along 
with other properties the office also 
is divided in the sense that the office is 
agreed to be held and the duties thereof 
discharged in rotation by each member or 
branch of the family, the duration df their 
turns being in proportion to their shares 
in the family property.’’ Their Lordships 
of the Privy Council rest their decision 
on the usage as regards the trusteeship. 
Lord Macnaghten in delivering judgment 
of their Lordships observes as follows : — 
“In their Lordships’ opinion the case is a 
very simple one. They think the unbroken 
usage for a period of nineteen years is as 
against the appellant conclusive evidence of 
a family arrangement to which the Court 
is bound to give effect.” It is on this 
sole ground that they held that there wa.s 
nothing improper in the arrangement. 

There can be little doubt thattheHindu 
text-writers treated a trusteeship or a right 
to the management of religious pr charitable 
endowments as impartible property. lb 
Mancharam v. Pranahankar (26) it was 
pointed out that the management of reli- 
gious endowments is indivisible thoqgn 
modern custom has sanctioned a departure 
by allowing the parties entitled to officiate 
by turns. This decision was followed in 
Trimbak v. Lakakman (9). The inconveni 
ence of such a custom was also pointed out. 
Candy and Ranade, JJ., observed: “It is 
clear that if the present claim of the appel- 

^ (26) 8 B, 298^ 6 lod. Jur. 426 ; 3 lad. Deo. (K a) 
653. 
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lant were recognized, each of the sons of the 
parties— and they have many— might claim 
a share, not only in the family share, but in. 
the devasthan share and office also, and 
this process^ might go on with each genera- 
tion, frittering away the income, and mak- 
ing the service wholly ineffective. The 
lower Court appears to have assumed, with- 
out any such evidence as is suggested in 
Mohunt Kumun Dass v. Mohunt Ashbul Dass 
(27) that the office is partible with the 
income. The practice of many generations 
of the parties must be considered in settling 
the questions of impartibility, and that 
practice is in this case against partition 
with the one single exception of what took 
place in 1838.'’ This case was cited with 
approval by their Lordships of the Privy 
Council in Sethuramaswamiar v. Mem- 
swamiar (5). 

Where impartibility and management by 
a single individual who was the eldest 
member of the eldest branch of the family 
has been the rule from the foundation of 
the trust till the date of the present suit, 
I find nothing either in Hamanathan 
Chetty V. Mumgappa Cketty (2) or Rama- 
nathanChettiv, Mumgappa Clietti' (3) which 
compels us to hold that the office should 
be treated as partible property and that on 
partition of the other propeities of the fami- 
ly, this office should be held by turns. I may 
also point out that, having regard to the 
numerous descendants of the late Rajah 
who would, if the office is held to be par- 
tible, be entitled to turns of management 
and having regard also to the future growth 
of the family, it would be against the in- 
tei*ests of the trust to give the nuineious 
parties turns of management and I am 
not prepared to do so unless compelled 
either by the established usage of the in- 
stitution or the terms of the re-grant by the 
Government. I think the proper rule in 
such cases is to see whether there is any 
deed constituting the trust and regulating 
the course of devolution of the trust. If 
there is such a document, then the devolu- 
tion will, of course, be regulated by the 
terms of the document constituting the trust. 
If there is no such document, the Court has 
to see what was the usage of the institution 
and to give effect to such usage. Where 
there ip no uniform course of conduct, the 
interests of the institution should be the 
first consideration. If the management can, 

(27) 1 W. R. 160. 


without detriment to the trust, be held by 
turns, it is open to the Court to decree 
management by turns. I have not been 
referred to any texts wdiich state that the 
office of dharmalcartlia or trustee of a 
religious or charitable endowment is to be 
treated as joint property on partition and 
that turns have to be given to each member 
of the undivided family who gets a share in 
the partition irrespective of the interests of 
the charities. I do not find anything in the 
decision of their Lordships of the Privy 
(.^ouncil in RamanatlLanChethi v. Marvgappa 
Chetti (3) to warrant the rule that even in 
the case of public charities and trusts the 
claims of the dividing co-paiCeners should 
override the interests of the institution and 
the observation of their Lordships in 
Sathuramasivamiar v. Memsivamiar (5) 
rather suggests that the rule laid down as to 
turns of management on partition applies 
only to private charities. 

I find it difficult to accept the argument 
of Mr. Venkatachariar for the 2nd defend- 
ant that the management should be confin- 
ed to the 1st and 2nd defendants by turns 
to the exclusion of the illegitimate sons 
Either the office is impartible and descends 
on the eldest member of the senior line or 
it should be treated as partible and turns 
given to all those who are entitled to share 
in the family properties. There is no prin- 
ciple on which the office can be confined to 
the 1st and 2nd defendants to the exclusion 
of the Mangala Vilas branch 

As regal ds the piopeities left by the 
last Rmii in respect of which partition is 
claimed, Ido not think the plaintiffs are 
entitled to any share. I do not think that 
the properties acquired by the Rants can 
be said to be accretions to their husbands’ 
estate and to devolve upon the persons who 
would be entitled as reversioners to their 
property. From the year 1866 up till the 
date of this suit there was a Receiver in 
charge of the estate and none of the widows 
were in possession or management. 1 have, 
in my judgment, in the suit relating to the 
private properties of the late Rajah given 
my leasons for holding that the estate was 
not strictly a Hindu widow’s estate but that 
the grant by the Government was on terms 
which were analogous to it It was held in 
Jijoyiamha Dayi Satba \ Kamakshi Bayi 
Satba (28) that whatever right the widows 
would have enjoyed had they succeeded 
to the estate of the late of Rajah under 

(28) 3M. H.0.R, 424. 
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Hindu Law were destroyed by the grant 
of 1868 which was to be regarded as 
the root of title. Each Rani got about 
Rs. 9,600 a year as pension from the Govern- 
ment. The widows had their own proper- 
ties and had also jewels and there is noth- 
ing to show that the properties now claimed 
were acquired with the income of the estate 
left by their husbands and not with the 
savings from their pensions or dealings 
with their own stridhanam properties. Be- 
fore the plaintiffs can claim the properties 
as accretions to the husbands' estate, they 
must show that the properties were pur- 
chased out of the income of the estate or 
out of the savings therefrom. There is no 
evidence that the acquisitions by the Ranis 
were treated as part of their husbands’ 
estate or mixed up with it, but on the 
contrary we find that the Ranis were anxious 
to dispose of the properties which they had 
acquired. It is difficult to see how there can 
be said to beany accretions to the estate left 
by their husbands. 

So far as this Pj'esidency is concerned, the 
authorities are to the effect that there is no 
presumption that property acquired by a 
Hindu widow out of funds which were at 
her absolute disposal would form part of 
her husband’s estate. I have dealt with 
this question in 2a7nindai‘ of Bhadrachalam 
& Palav&neha ' v. Venkatadri Appa Rao 
(31). In Rajah of Ramnad v. Sundara 
Pandiyasami Tevar (19) their Lordships of 
the Privy Council observe ; “Their Lord- 
ships think the answer to this is that a 
widow may so deal with the income of her 
husband’s estate as to make it an accretion 
to the corpus. It may be that the presump- 
tion is the other waj^'. A case has been 
cited to their Lordships which seems so to 
say. But at the outside it is a presumption 
and it is a question of fact to be determin- 
ed, if there is any dispute, whether a 
widow has or has not so dealt with her pro- 
perty.’’ The case referred to seems to be 
Akkanna v. Venkayya (l6) which was re- 
ferred to in the course of the argument by 
Mr. De Gruyther. 

It is argued by Mr. Krishnaswami Ayyar 
that the decision of the Privy Council in 
Nobakishore Mandal v. Upendrakishort 
Uandal (13) has settled the question which 
was left in doubt in Rajah of Ramnad, 
V. Sundara Pandiyasami Teiar {i 9). There 
is an observation of their Lordships at 

page 256 to the following effect: “Now 

— - 


there can, their Lordships think, be no 
doubt that whatever sMdhan she possessed 
was due to the accumulated savings from 
the income of the property which she receiv- 
ed from her husband’s estate, and though 
it is true that when that property had been 
received it would be possible for her so to 
deal with it that it would remain her own, 
yet it must be traced and shown to. have 
been so dealt with, and in this case there is 
no sufficient evidence of this having been 
done.’’ It is argued that the effect of this 
observation is that the onus is on the other 
side to show that she did something which 
would indicate an intention of treating the 
accretions as her own and not as part of 
her husband’s estate. The previous deci- 
sions of the Privy Council are not referred 
to by their Lordships and I do not think 
this case can be said to overrule! all the 
previous decisions of their Lordships on 
the subject. 

I am of opinion that the decision in 
Saodamvii Dasi v. Administrator~General 
of Bengal (20) is clear authority for the 
view that where a widow is not in possession 
of her husband’s estatd there can he no 
question of any purchase made by her 
being an accretion to her husband’s estate. 
Their Lordships of the Privy Council 
observe : “ The appellant’s Counsel con- 
tended that the savings of a Hindu widow 
must be presumed to have been made for 
the benefit of her husband’s estate. Without 
examining the precise result of the decisions, 
it is sufficient to say that in this case there 
is no room for any such presumption, for 
the corpus of the estate never came to the 
widow, but was taken by Shamcharan 
Mullick under the Will, and the income to 
which the widow succeeded was separated 
from it, and became and was dealt with as 
an entirely separate fund.’’ 

I think the result of the authorities may 
be summed up as follows; — A Hindu widow 
has an absolute right of disposal over the 
income of the property which she inherits 
from her husband. She -can either spend 
the same or accumulate it for her own 
benefit. In cases where she purchases 
properties or invests her savings and in- 
dicates by her conduct an intention that 
the properties purchased out of her savings 
should form part of her husband’s^estate, 
such savings should follow the same rules 
as regards devolution to her husband's 
estate and should be treated as accretions 
to ll)e estate. Where she does not do so, 
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8he has absolute powers of disposal over 
such pjfoperty and can sell or give the 
same to anybody she pleases without any 
right of the reversioners to question her 
alienations. Where the question is one of 
intention to be deduced or inferred 
from her conduct, the presumption is that 
she intends to keep the property for her 
own absolute benefit and to have absolute 
powers of disposal over it. Where, however, 
a widow is not in possession of her husband's 
estate, there is no presumption that any 
of the properties which she gets are to be 
treated as accretions to her husband’s 
estate nor can an intention be inferred that 
she wants to treat them as part of her 
husband’s estate On her death such proper- 
ties would follow the same course of succes- 
sion as her stridhanam properties. 

The claim in this appeal relates to the 
properties left by (1) ITmamba Bai Saheba 
who died on the 4th of t July 1900 possess- 
ed 6f items Nos. 1 and 2 in Sch. D-1 to the 
plaint, (2) Anusamba Bai Saheba, who died 
on the 3 Olh September 1895 having item No. 
3 in^ Sch. D-1 and (3) Jijamba Bai Saheba the 
last surviving widow. It is alleged that the 
properties , in Sch. E to the plaint were 
left by Jijamba Bai Saheba. 

As regards item No. 3 in Sch. D-1 which 
is the acquisition of Anusamba Bai Saheba. 
the evidence is that on her death Serfoji 
got possession of the property and after him 
his son, the let defendant, got possession. 
She also wrote to the Government Agent 
that she wanted to give the property to the 
adopted eon and she made a settlement. 
The evidence, oral and documentary, shows 
that on her death in 1895 Serfoji got into 
possession in accordance with the settle- 
ment made by Anusamba Bai Saheba. The 
claim to item No. 3 by the present plaintiffs 
is, therefore, clearly barred by limitation, 
even assuming that the plaintiffs are her 
heirs. 

As regards the properties of Jijamba Bai 
Sa'heba, the last Rani, she has lefts Will 
disposing of her properties and it follows 
that the plaintiffs can have no claim, she, 
in my opinion, having had full disposing 
power over the savings from her husband’s 
estate, her pension, and her own stridhanam 
jewels. 

As regards properties left by Umamba 
Bai Saheba, she died in 1900 and Jijamba 
Bai Saheba took possession of her proper- 
ties. She claimed to be the heir of 
ymambR 9{ti Saheba and it does not appear 
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that she claimed anything more than a 
CO- widow's right to succeed. It is now 
settled law that there is no distinction as 
to the nature of the estate taken between 
propeity inherited by a w'oman from a male 
and property inherited from a female. In 
both the cases she takes not an absolute 
estate but only a qualified one. I need only 
refer to Venkataramakrishna Ran v. Bhu- 
janga Ran (29), Virasangappa Sheiti v, 
Rudrappa Shetti (30), and to the decision 
of their Lordships of the Privj’ Council in 
Sheo Hhankar Lai v. Debi Sahat (31) and 
Sheo Partab Bahadur Singh v. Allahabad 
Bank (32). This being so, it follows fiom 
the decision of their Lordships of the Privy 
Council in Lajwanii v. Safe Chand (33) 
that asuitwhich is filed within twelve years 
of Jijamba Bai Saheba’a death would not 
be barred. As Umamba Bai Saheba did 
not make any disposition of the properties, 
the question is who are the heirs to the 
properties left by her at the time of her 
death which were in the possession of her 
co-widow Jijamba Bai Saheba. The plaint- 
tiffs belonging to the illegitimate branch 
and being the descendants of the last Rajah 
in existence, the question is whether under 
Hindu Law they can succeed to the estate 
of the Ranis, and this turns on the question 
whether in the case of svdras the illegiti- 
mate sons have got any right to collateral 
succession. 

It is argued by Mr. Krishnaswami Ayyar 
that in the absence of son, daughter and 
daughter’s son the stridhanam property goes 
to the husband and his heirs, and that if you 
come to the point where there are no such 
heirs as above-named, you have to make no 
difference between the husband’s property 
and the stridhanam property of the wife 
and all her husband’s heirs will be entitled 
to succeed. He, therefore, argues that even 
if the property left by Umamba Bai Saheba 
who died issueless was her stridhanam 

(29) 19 M. 107, 6 M. L. J 16; 6 Ind Dec. (n. 8 ) 
780 

(30) 19 M. 110, 6 M. L. J. 3. 6 Ind. Dec (x s) 
782 

(31) 25 A, 468, 7 0 W. N 831, 5 Bom. L R. 828; 
13 M. L. J. 330, 30 1. A. 202, 8 Bar P 0 J 465 
(P. C ). 

(32) 25 A 476; 7 0. W. N 840, 13 M L J. 336, 5 
Bom. L. R. 883, 30 I A. 209, 8 Bar P 0. J. 535 
(P C). 

(33) 80 Ind. 088.788, 51 1 A 171, 29 A L. J 304; 
A. 1 B. 1924 (P. O.) 121, 5 L 192; (1924) M W N. 442; 
20 L W. 10, 2 Pat. L. E 245: 28 C W N. 960; 26 Bom. 
L B. 1117; 47 M. L. J. 935, 6 P. L. T, 1; L. R. 5 A 
(P.a)94(r.o,). 
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property, succession must be traced as if it 
was the property of her husband and as the 
illegitimate sons would succeed along with 
the legitimate sons to the properties of 
their father, they would also succeed to the 
stridhanam properties in the same propor- 
tion. Reference has been made to the 
decision of their Lordships of the Privy 
Council in BaiKesserhai v. Hunsraj Mirarji 
(34X where their Lordships refer to Mitak- 
shara, Mayukha and the texts of Brihas- 
pathi as regards succession to stridhanam 
properties and hold that in the case of 
approved forms of marriage the heirs 
enumerated by Brihaspathi who are blood 
relations of the husband would succeed 
to the woman’s property. Reference is 
also made to Marya IHllai v Sivahagya-> 
thachi (35), where it was held that the 
stridhanam property of a woman married 
according to the approved form who has 
left no issue wdll devolve on her husband 
and on failure of the husband the property 
will go to his sapindas in the order laid 
down in Mitakshara with reference to the 
succession to the property of a male and to 
Kanakaumalv, Ananthamathi Ammal (36), 
where a aimilar rule has been laid down. 
Were the matter res Integra, 1 am disposed 
to hold that in the case of sudras an 
illegitimate son is in the same position as 
a legitimate son except that he gets a lesser 
share. The fact that an illegitimate son 
gets a leseer share would not by itself 
create a bar to collateral succession any 
more than the fact that an adopted son who 
exists along with a natural son born subse- 
quently and who gets a lesser share would 
be barred. But there is a long catena of 
cases beginning with Nissar Mvrtojah v. 
Kowar Dhunwunt Roy (37) which decide 
that an illegitimate son has no right to 
collateral succession. I have in Subram ania 
Iyer v, Rathnavelu Ghetty (22) referred to 
all the authorities and dealt fully with the 
illegitimate son’s rights and as regards the 
Xjosition of an illegitimate son to collateral 
succession. The right was negatived in 
Krishnayyan v. Muttusami (38), Ranoji v. 

(.^1) 30 B. 431; 10 0 W N 802, 4 C L J 0, 8 Bom. 
L.B41C, 3A. L J 481; IML T. 211, 10 M. L J. 
446, 33 1. A 176 (P 0). 

(33) 12 Ind. Cas. 128, 30 IVC 110, (1911) 2 M. W N. 
168; 21 M. L. J. 850, 10 M. L, T. 494. 

(36) 25 lad. Cas. 901; 37 M. 293. 

(37) Marsh. 609 

(38) 7 M. 407; Sind. Jur, 427; 2 Ind. Dec. (n. b.) 
67. 


Kandoji (39), Pravathi v. Thirumalai (40), 
Shome Shankar Rajendra Varere v. Rajesar 
Swami Jangam (41), Ramalivga Rillai v. 
PavadaiGoundan (4:2), Meenakshi v. MunU 
andi Panikkan (43), Dharma Lakshman v. 
Sakharam Ramiiras (44) SiudZipm Chindhu 
V. Bomtya (45). The plaintiffs are not 
entitled to Umamba Bai Saheba’s property 
as heirs under Hindu Law, 

The appeal fails and is dismissed. The 
memorandum of objections is also dismissed. 
I agree to the order as to costs proposed by 
my learned brother. 

This appeal having been posted to be 
spoken to this day on the question of costs 
allowed to the ist respondent on the 
memorandum of objections filed by the 2nd 
respondent, the Court made the following 

ORDER. — In modification of our origin- 
al order we direct that the 1st respondent 
do get his costs of the memorandum of 
objections out of the devasthanam estate 
and the 2nd respondent will bear his own 
costs in his memorandum of objections. 

V. N. V. 

z K. Appeal dismissed. 

(39) 8 M 557, 3 Ind. Dec (n s ) 382 

(40) 10 M. 334, 3 Ind Dec (n r ) 086 

(41) 21 A 99, A. W N (1898) 170, 9 Ind Dec. (n. s.) 
773 

(12) 23 M 519, 11 M L J 399 

^43) 25 Ind Cas. 957, 38 M 1144; 1 L. W 704, (1914) 
M W N 672, IG M L T 270, 27 M L J 353 

(41) 55 iDd Oa£ 306,44 H 185, 22 Bom L R. 52. 

.M5) 04 Ind Cas 973, 46 B 424; 23 Bom. L. R. 1195; 
A, J R. 1922 Bom 176 


CALCUTTA HIGH COURT. 

Appeal from Order No. 262 of 1925. 
July 28, 1925. 

Pment;— Justice Sir Babington 
Newbould, Kt , and Mr, Justice Graham. 
SRIPATI DUTTA and others- 
Defendants Nos. 1 to 5— Appellants 
versus 

BIBHUTI BHUSAN DUTTA and others 
—Plaintiffs— Defendants Nos. 6 and 7 
— Respondents. 

Civil Procedure Code (Act V of 1908), 0. XL, rr, 1, 
k, 0 XLIII, r 1 (a)— -General Clauses Act (X of 
1S07), s. 16— Order removing Receiver --Appeal, if 
lies — ^Any person', meaning of —Receiver, when can be 
removed — Judicial discretion — Parity, when can be 
appointed —Consent of parties. 

An appeal lies against an order removing a Receiver. 
The order is final and appealable even though selec- 
tion of the successor has not been made. fp. 942. 
col. 2.] 
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Vpendra Nath Nag Chowdhry v Bhupmdra Nath 
Nag Chowdhry, 9 Iiid Cas. 5b2 13 0 L J. 157, dis- 
tinguished. 

Falaniappa Chetty v. Palamappa Chetiy, 40 Ind 
Oas 185 40 M 18, 32 M L J 304, (1917) M W N 393, 
5 Ij, W 776, referred to 

The words ‘any person’ in O XL, r 1 (6), CPC, 
refer to peisons inteiestecl in the pioptuty and in 
possession oi custody of it piioi to the passing of an 
order appointing a Ecccivcr [{> 911, col 2 ] 

The selection and appointment of aparticnlai peison 
as a Receiver is a mattei of judicial discietion to he 
determined by the Couit accoiding to the circum- 
stances of the case [p 912, col 2 ] 

It IS a settled rule that one of the parties to a cause 
should not be appointed Receiver without the consent 
of the other parties unless a very special case is made 
out [p. 943, col 1 ] 

Kail Kumari v Bachhan Singh, 19 Ind. Cas 873, 17 
0. W N 974, ref ei led to. 

Oil an application for the removal ofaReceivci, 
the Court should properly consider his past 
relations to the parties as well as his present 
sympathies If by reason of inteiest shovn by the 
Receiver as an officer of the Court his efficiency is im- 
paired the Court will be justihed in removing him 
[p. 943, col. 2 ] 

Appeal against an order of the Subordi- 
nate Judge, Burd wan, dated the 1st June 
1925. 

Dr. Dwarka Nath Mitter^ Mr Debendra 
Nath Mondal and Babu Narayan Chandra 
Kai% for the Appellants. 

8ir Provash Chandra Mitter^ Messrs Sarat 
Chandra Roy Chotidhury^ 5. B. Sinha (with 
him Babus Suresh Chandra Talukdar, Mo- 
hendra Kumar Ghose and Babu Dwtjendra 
NathDutt)^ for the Respondents. 

JUDGMENT. 

Graham, J. — This appeal is directed 
against an order of the Subordinate Judge 
of Burdwan removing a Receiver, who had 
been appointed in a suit (No. 142 of 1923) 
for declaration of title and partition of 
certain moveable and immoveable proper- 
ties. 

A preliminary objection has been taken 
on behalf of the respondents that no 
appeal lies, and it becomes necessary to 
deal with this first. So far as this Court is 
concerned the question appears to be one of 
first impression. At all events no case has 
been brought to our notice in which this 
.particular point has been decided. It is 
contended that r. 1 {$) of O. XLIII of the 
0. P. 0., under which alone an appeal can 
lie, has no application, inasmuch as r. 1 (1) 
(a) of 0. XL refers only to appointment of 
a Receiver, and is silent as to his removal. 
It is argued that, as the C P. 0. nowhere 
expressly provides aright of appeal against 
ftn order removing or dismissing a Receiver, 


an intention to provide for such appeal 
ought not to be read into the Act. 

Now^ 0. XLIII, r. 1 {s) gives a right of 
appeal against an ordei under r 1 or i 4 of 
0 XL. The learned Advocate for the ap- 
pellants in meeting ilio objection has not 
relied on r. 4 of that Order, and it is obvious 
that it has no application in the present 
case. He has relied, however, on r. 1 (1) (6) 
of O. XL. This sub-section and the por- 
tion which precedes it read as follows. 

“When it appears to the Court to be just 
and convenient, the Court may by order .. 

remove any person from the pos- 
session or custody of the property”. 

It is argued that the words “any person” 
include a Receiver and that, that being so, 
the appeal is competent. 

It is, I think, open to doubt whether this 
sub section has the wide meaning sought 
to be attached to it, so as to make it include 
a Receiver, and it appears to me that it 
refers to persons interested in the property 
and in possession or custody of it prior to 
the passing of an order appointing a Re- 
ceiver This view seems also to be sup- 
ported by sub-s (c) which follows. 

In my opinion, however, an appeal will lie 
under sub-s. (a) of r. 1 (1) of 0. XL. The 
words used therein are, it is true, “appoint a 
Receiver of any property," but under s. 16 
of the General Clauses Act (X of 1897) the 
power to appoint includes the power to 
remove or dismiss, the power to terminate 
being a necessary sequence from and 
adjunct to the power to create, and it may, 
theiefore, be argued that, if a right of appeal 
is given against appointment, it is given 
equally against the removal of a Reoeiver, 
since appointment includes the right to 
remove. It is true the Code nowhere makes 
express provision for an appeal against the 
removal of a Receiver, as it does in the 
case of his appointment, but the reason may 
well be that it Avaa not considered necessary 
by virtue of the section in the General 
Clauses Act referred to above. Indeed one 
of the objects of a General Clauses Act is 
to avoid superfluity. Moreover, if an appeal 
lies against the appointment of a Receiver, 
it would seem to be only logical and con- 
sistent that an appeal should equally lie 
against his removal. 

But, it has been urged on behalf of the 
respondents, even if the appeal is held to be 
competent, it is premature, inasmuch as no 
Receiver has yet been appointed by name 
to supersede the Receiver who has beeii 
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removed, - and that, that being so, it is 
merely an interlocutory order, and not a 
final order, and so no appeal will lie. In 
support of this view reference has been 
made to the case of Upendra Nath Nag 
Choxvdhurg v. Uhupendra Nath Nag Ghow- 
dhury (1). In that case the material part 
of the order appealed against was in these 
terms : “I think the whole of the property 
in suit will be better managed and . the 
interest of all the parties will be better 
served if the property in suit be placed in 
the hands of a competent Receiver”. Sub- 
sequently on a date after the appeal to the 
High Court had been filed one Nakuleswar 
Bose was appointed as Receiver. It was 
held on these facts that the order in ques- 
tion was an interlocutory order and not a 
final order, and that the appeal was, there- 
fore, premature and incompetent. Similarly 
in the present case no Receiver has yet 
been appointed by name, the reason ap- 
parently being that the order did not con- 
template the appointment of the new 
Receiver until the following month, and 
in the meanwhile this appeal, involving the 
sending up of the record to this Court, was 
filed on the 16th June 1925. It may be 
argued, therefore, that the order was merely 
interlocutory, that the appeal was pre- 
mature, and that the appellants should have 
waited until the new Receiver was appoint- 
ed when there could be no possible doubt as 
to the competency of the appeal. 

In reply to this, however, the learned 
Advocate for the appellants contends that, 
if an order consists of two parts, half of it 
being interlocutory, and half final he is 
entitled to appeal against that portion of it 
which is final, and he argues that, inasmuch 
as part of the order directed that the Re- 
ceiver was to be removed, the Defendant 
No. 1 was entitled to appeal, and that he 
was bound to exercise his right, or run the 
risk of losing it. 

There is certainly some force in this con- 
tention. The crucial question seems to be 
whether it was a final order or not. The 
effect of the order was that the Receiver 
was declared to be removed, and it seems 
to me that the mere fact that the appoint- 
ment of the new Receiver was postponed 
(presumably as a matter of convenience) to 
the beginning of the next month cannot in 
any way affect the position. So far as the 
Subordinate Judge was concerned it was 
presumably a final order, which it would not 

(l) 0 Ind. Oftg. *82; 13 0. L. J. 157. 


have been open to him to revise. It was 
something more than a preliminary order, 
or expression of opinion. This view of the 
matter finds support in the case of Palani- 
appa Chatty v Palaniappa Chatty (2) de- 
cided by a Full Bench of the Madras High 
Court. 

The present case is distinguishable from 
the case in 13 Calcutta Law Journal [L^pendra 
Nath Nag Chowdhury v. Bhupendra Nath 
Nag Chowdhury (1)] referred to above, inas- 
much as there was in that case no question 
of removal it being merely a question of 
appointment, and it was held that the order 
was interlocutory and not final with the 
result that the appeal was premature. 

In my opinion, therefore, the order must 
be held to be a final order, and as such, 
consistently with the view which I have 
taken as to the interpretation to be put on 
r. 1 (1) (a) of O. XL, liable to be challenged 
by way of appeal. 

On the merits the substantial contention 
on behalf of the appellants is that the re- 
moval of the Receiver was, having regard 
to all the facts and circumstances of the 
case, wholly unjustifiable I was at one stage 
of the hearing rather inclined to hold that 
this contention had been substantiated, but 
upon further reflection I have formed a 
decided opinion that we should not be justi- 
fied in the particular circumstances of this 
case in interfering with the discretion 
which has been exercised by the Court 
below. There can be no doubt that an 
Appellate Court has the power to inter- 
fere, and ought to do so in a fit case for 
such interference, and where it has been 
shown that there has been arbitrary exer- 
cise of the power of removal. At the 
same time Courts of Appeal have always 
been reluctant to interfere in a matter 
which is regarded as one purely within the 
discretion of the Court concerned. The 
principles applicable to such cases have 
been frequently laid down, and it will suffice 
to refer to one of these cases Kali Kumari v. 
Bachhan Singh (3) where the subject is dealt 
with. It was there held that the selection 
and appointment of a particular person as a 
Receiver is a matter of judicial discretion 
to be determined by the Court according to 
the circumstances of the case, and that the 
exercise of this, like other matters of judi- 
cial discretion, will rarely be interfered 

(2) 40 lad. Cas. 185; 40 M. 18, 32 M. L. J. 304: (1917) 
M. W. N. 393; 5 L. W. 776. 

(3) 19 lad. Ctt8. 873; 17 0. W. N. 974. 
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with by an appellate tribunal. It was fur- 
ther held that in order to induce theAppel- 
late Court to interfere it is necessary to show 
some overwhelming objection in point of 
propriety, or some fatal objection in prin- 
ciple to the person named. It was also 
pointed out that it is a settled rule that one 
of the parties to a cause should not be ap- 
pointed Receiver without the consent of 
the other party unless a very special case 
is made out. 

That was a case of appointment of a 
Receiver, but the principles laid down ap- 
pear to be equally applicable in a case of 
removal, and the question which then arises 
is whether in this instance there has been 
such an arbitrary exercise of discretion by 
the Court below as would justify our inter- 
ference. In my opinion no such case has 
been made out. The main point is that the 
Receiver has failed to submit any explana- 
tion, which can be considered satisfactory, 
of his omission to show in his accounts the 
sum of Rs. 4,000 realised by him after 
his appointment as Receiver from Messrs. 
N. C. Sarkar & Sons on account of royalties 
due to the estate. This was a sufficiently 
serious matter, but the Receiver does not 
appear to have considered it necessary to go 
into the witness-box to meet this and other 
charges which were preferred against him. 
All that he condescended to do was to sub- 
mit an explanath'n through his Pleader, so 
that in a manner he seems to have allowed 
the case against him to go by default. On 
his own showing some portion of this money 
would go to the plaintiffs and the defendants 
Nos 6 and 7 according to the determination 
of their shares in the pending suit, and it 
w'as, therefore, incumbent upon him to show 
the amount, or at all events portion of it in 
his accounts. 

On this ground alone the propriety of the 
order made in the Court below cannot, I 


possible to hud fault. Indeed matters might 
almost have reached an impasse. Again 
apart from the item of Rs. 4,000, there 
appears to be some justification for the 
contention that the Receiver has betrayed 
bias in his management. Absolute im- 
partiaUty as between the parties to the 
litigation is, however, an indispensable quali- 
fication of a Receiver, . and upon an applica- 
tion for his removal, the Court may properly 
consider his past relations to the parties as 
well as his present sympathies. If by 
reason of interest shown by him the effici- 
ency of the Receiver as an officer of the 
Court is impaired, the Court will be justifi- 
ed in removing him. 

Finally it is to be observed that in cases 
where one of the parties to the litigation is 
appointed as Receiver the order is usually 
based on consent of the parties, though 
there may be exceptional cases where this 
is not so. In the present instance the ap- 
pointment was at fiist made with the con- 
sent of the parties. That consent has now 
been wdthdiawn, the allegation being that 
the other parties have lost their faith in the 
Receiver as a result of his misconduct. In 
these circumstances the foundation upon 
which the appointment rested no longer 
exists, and with the wilhdiawal of the con- 
sent it may be argued that the justification 
for retaining him as Receiver disappears. 

For these reasons stated while 1 am of 
opinion that the appeal is competent, I 
hold that no case has been made out on the 
merits which would justify us in interfer- 
ing The appeal, therefore, fails and must 
he dismissed with costs. The hearing-fee 
is assessed at five gold mohurs to the plaint- 
iffs, three gold mohurs to the defendant No. 6 
and two gold mohurs to the defendant 
No. 7. 

Newbould, J.— I agree. 

Appeal dismissed. 


think, be challenged with success But there 


is another aspect of the matter. It is clear 


from the learned Subordinate Judge’s order 
that owing to the embittered relations 
between the parties a great deal of the 
Court’s time had been unnecessarily wast- 
ed in hearing all sorts of objections and 
petitions (there is ample evidence of this 
on. the record), and there seemed every pro- 
bability that the management of the estate 
might be seriously hampered. The Sub- 
ordinate Judge considered that such an 
undesirable state of affairs should be put 
Bu end to, and with that opinion it ia no t 
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Municipal Act (IV of 1019), s 111 — Profession tax 
levied by Municipality— I leductvm from income-tax 

Profeusion tnx k'viod undor b 111, ^ladras City 
Municipal Act, IS a contribuiit ii frcni the income of 
the assessee to tlio Municiiialily, find cHiinot, therefore, 
be allowed as a deduction from tljo taxable mceme, as 
an expenditure, incurred solely for the purposes of the 
profession of the assessee, within the meaning of s. 11 
of the Income Tax Act. fp 914, co], 2 ] 

Strong d Co, Ltd v W ood field, A 0.448, 75 

L J K.B SG4, 95L T 241, 22 T L K 754, .Snnt/i v. 
Lion Brewary Co , (1911; A, C 150, 80 L. J K H 56G; 
104 L T ;321, 75 j P. 273, 55 8 J 269, 27 T, L. R. 
2G1, 5 Tax Cas Gt'H, UshePs Wiltshuc Biewnry Co. 
V. Bruce, (1915) A. 0. 433; 84 L. J K B. 417, 112 L 
T. 651, 6 Tax. Cas. 399, 59 8. J. 141; 31 T. L. R. 104, 
relied on. 

Case stated, under s. 66 (2J of the Indian 
Income Tax Act XI of 1922, by the Commis- 
sioner of Income Tax, Madras, in his letter 
No. 2364 of 1924, dated the 6th January 
1925, referring for the decision of the 
High Court the following question, viz,^ 
“Whether the profession4ax levied under 
s. 111 of the Madras City ^Municipal Act 
must be allowed as a deduction from the tax- 
able income as an expeiidituie incuiied 
solely for the purposes of the profession 
within the meaning of s 11 of the Indian In- 
come Tax Act XI of 1922.” 

Mr. M, Patanjali Sastri, for the Referring 
Officer. 

Mr. JR. N, Iyengar, for the Respondents. 

ORDER*— This is a reference under 
s. 66 (2) of the Indian Income Tax Act (XI 
of 1922), and the question submitted for our 
opinion is whether profession tax paid 
under s. Ill of the Madras City Municipal 
Act should be allowed as an expenditure 
incurred solely for the purposes of the pro- 
fession of the assessees within the meaning 
of s. 11 of the Income Tax Act. 

The assessees are a firm of attorneys 
practising in Madras and they claim that 
they are entitled to the deduction above 
mentioned. The Commissioner of Income 
Tax was of opinion that the deduction 
claimed was not an allowable item. 

The answer to the question put to us 
depends, in our opinion, upon the nature of 
the profession tax levied by the Municipal- 
ity. If the profession lax is a contribution 
from the income of the assessee to the 
Municipality it will stand on the same 
footing as income-tax itself which is such a 
payment to the Government. It is clear, 
in assessing the income of a person the 
income-tax he pays could not be deduct- 
ed, for what is paid is a part of the income 
itself and not an expenditure for earning 
that income or profit. It was so ruled in 
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Ashton Gas Co, v. Attorney- General (1) and 
■the proposition is conceded before us. 
Whal then is x)rofession tax— is it a paj ment 
made out of the income of the tax payer or 
is it expenditure wliich he has to incur to 
enable him to eain his income. We are of 
opinion that it is the former and not the 
latter. 

Under the City Municipal^ 'Act (IV of 
1919), 8. Ill, eveiy person not liable for the 
Companies’ tax who within the city and for 
a period of 60 days in the half year exer- 
cises “a profession, art, trade or calling or 
holds any appointment, public^ or private, 
bringing him wuthin. .the taxation rules in 
Sch. IV”, is liable to pay the profession tax. 
Now^ 8ch IV makes it clear that the amount 
of tax payable is dependent on the income 
of the person taxed, the minimum being an 
income of Rs. 100 a month except in the 
case of hotel' keepers, etc., dealt with under 
cl. (7.i). Professional men aie taxed not 
because they cany on their profession but 
because they do so and earn an income. 
The amount of tax varies with the income 
and if a person is over-taxed, he has a right 
of appeal. 

Now the nature of the tax cannot vary 
with the individual taxed. In the case of 
persons holding appointments under the 
Government, it seems to me impossible t o 
predicate that they pay profession-tax to 
enable them to earn their salary. Section 
111, Explanation 2 makes even pensioners 
liable for profession tax as if they w^ere 
holders of appointments carrying a salary 
equal to the pension. In their cases it is 
still more difficult to treat the profession 
tax as a payment by them to earn their 
income. It is clear in these cases the Muni- 
cipality is claiming a part’ of their income 
as a tax. A different rule it seems to us 
cannot be applied in the case of men who 
make their income by professional services. 
It is argued that because Sch. Ill uses the 
words “by way of license fee,” W’e must hold 
that the payment of the profession tax is 
for the purpose of obtaining a license to 
carry on one’s profession in the city. We are 
unable to accept this argument. The Act 
deals with several matters in which the 
obtaining of a license is a pre-requisite to 
the carrying on of a business or profes- 
sion within the Municipal limits. We find 
examples of it in Chap, Xll of the Act. 
There is no provision in the Act which 

(n (irC6) A. C. 10; . 75 L. J. Ch. 1; 70 J. P 49; 98 
L. T. 076; 22 T. L R. 82; 13 Manton 35. 
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makes the carrying on of one’s professions 
without paying the profession lax illegal; 
and no formal license is issued on payment; 
the tax if unpaid can no doubt be collected 
by Ooercive procesocs of distraint, etc., but 
the carrying on of the prolession is not 
interfered with. It is clear, thereiore, that 
the Act does not treat the profession tax 
as a payment for a license. The words “by 
way of a license fee” seem to us to show 
that the payment is to be made in the 
manner of a license fee but do not imply 
th4t in itself the tax is a license fee. It is 
true that under Part II, bch. IV, r. 9 the tax 
is estimated on general considerations and 
not on the exact amount of ascertained 
income of the person taxed. This merely 
provides a method of estimating one’s in- 
come to avoid the troubles of having 
accounts produced and examined in every 
case. The fact that when an over-estimate 
is made, liberty is given to the person taxed 
to produce his accounts and piove his in- 
come and get his tax reduced indicates that 
the proper basis of the tax is the income 
earned. In this view payment of the pro- 
fession tax cannot be held to be “an expendi- 
ture for the purpose of such profession” 
though it is incurred in connection with it. 
The words “for the purposes of” were con- 
strued by Lord Davey in the case of Strong 
& Co. V, Wood field (J) where the expression 
was “for purposes of the trade*’. His Lord- 
ship observed “These words appear to me 
to. mean for the purpose of enabling a 
person to carry on and earn profits in ihe 
trade, etc., 1 think the dibburbernenls per- 
mitted are such as are made for that pur- 
pose. It is not enough that the disburse- 
ment is made in the course of, or arises out 
o:^ oris connected with, the trade, or is made 
out of the profits of the trade. It must be 
made for the purpose of earning the pro- 
fits”. Following that view we consider that 
the payment of profession tax does not fall 
within 11. 

The case of Smith v. Lion Brewary 
Co, (3) and Usher's Wiltshire Brewary 
Co, v. Bruce (4) were cited by the learn- 
ed Council for the assessees. But in- 
stead of helping him they show what 
may properly be treated as money spent for 

(2J (1906) A. 0. 448, 75 JL J. K, B. 861; 95 L. T. 211; 
22 T. UU. 754. 

(3) (19ll) A C. 150. 6Q L J K B. 56$; 101 L. T. 
321; 75 J. P. 273, 55 B. J. 269. 27 T. L. R. 261; 5 Tax. 
Cas. 5(18, 

(i) (IBIS) A. 0. 433; 84 L. J. K. B. 417; 112 L. T, 
9Sli 8 Tax. Oaa. 399; 59 S. J. 144; 31 T. DJ R, 104,J 
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purposes of trade. The expenses refer- 
red to in those cases were directly incurred 
for the purpose of increasing the income 
of the trade and were, therefore, allowed to 
be deducted. The cases do not apply in the 
view we take of the nature of the profession 
tax. Along with these cases should be con- 
sidered the case of money spent for an anti- 
prohibition campaign by a brewer which 
was disallowed as a deduction as it was held 
that it was not money directly spent for 
increasing the brewer’s income though it 
may have indirectly had that effect: See 
Ward S Co v. Commissioner of Taxes of 
New Zealand (5). 

The case of Commissioner of Income-Tax^ 
Madras v. Nedungadi Bank Ltd. (6) referred 
to the Companies’ tax and not to the profes- 
sion tax. The observation in it regarding pro- 
fession tax that it stands on the same foot- 
ing as income-tax supports the contention 
of the Government but we do not look upon 
it as any authority on the point before us as 
the observation is only an obiter dictum. 
The case is not otherwise applicable. 

Patent Costings Syndicate v. Etherington 
(7) referred to excess profit duty which 
stands on a different footing altogether. Aa 
pointed out by the learned Judge there it 
was declared by Statute to be an admissible 
deduction. Further more the case was one 
of net profits of the Company on which 
dividend was payable to the manager and 
not an income-tax case. 

For the above-mentioned reasons we have 
come to the conclusion that the amount of 
profession tax paid is not a proper deduc- 
tion for assessment of income-tax and we 
answer the question submitted in the nega* 
tive. The assessee will pay the Commis- 
sioner costs and Vakil’s fee Us. 250. 

V. N. V. Question answered 

N. H. in the negative, 

(5) (1923) A. C 145. 02 L J. P. 0. 33, 128 L. T. 136; 
39 T. L. K 90. 

(6) 8ilnd. Cas 454, 47 M 667, 20 L. W, 87, 47 M. 
L J loO, (i92i; M W. N 580, 35 M. L. T. 53, A. L R. 
1924 M-d. 693. 

(7) (1910) 2 Ch. 254, 88 U J. Oh. 398; 121 h, T* 9; 
6J B. J, 573, 35 T. L. R, 528. 
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CALCUTTA HIGH COURT. 

Appeai peom Order No. 142 op 1925. 

July 3, 1925. 

Present: — Mr. Justice Cuming aud 
Mr. Justice Ohakravarti. 

SUSIL CHANDRA GUHA and anoiher— 
Petitioner* — Appellants 
versus 

GOURI SUNDARI DEVI— Plaintipp 

AND OTHERS— Defendants— Respondents. 

Civil Procedure Code (Act V of 1Q08), s UG, 0 IX, 
r, 13 — Charge, suit for enforcement of— Ex parte decree 
— Puisne mortgagee, if can have decree set aside, 

A puisne mortgagee who is not a party to a suit 
for enforcement of a charge against the mortgaged 
property is not entitled under s li6, G P C , to main- 
tain an application for setting aside the ex paite 
decree in the suit under 0 IX, r. 13 of the Code 

Sitaramaswamy v. Dulla Lakshmi Narasamma, 48 
Ind. Oas. 810; 41 M. 510, 8 L. W. 21, distinguished. 

Appeal against an order of the Subordi- 
nate Judge, Assansole, Burdwan, dated the 
15th April 1925. 

Mr. Gunada Charan Sen and Babu Bhti.- 
pendra Chandra Guha, for the Appellants. 

Mr. Bankim Chandra Mukherjee and Babu 
Cham Chandra Ganguli, for the Respond- 
ents. 

JUDGMENT. 

Cumins, J.— This is an appeal against 
an order of the learned Subordinate Judge 
of Assansole rejecting an application under 
O. IX, r. 13 to set aside two decrees which 
had been passed ex parte. The ground 
for refusing the application is that it was 
not maintainable. The facts appear to be 
these. A certain suit was instituted on the 
13th February 1922 for recovery of certain 
royalty which had been made a charge 
on the property. A preliminary decree 
was passed on the Slst October 1924 and 
the final decree was passed on the 17th 
November 1924. Both these decrees were 
passed ex parte. The present applicant is 
a puisne mortgagee under a mortgage deed 
executed in June 1921 and is now in pos- 
session. Admittedly he was not a party to 
the suit. 

It seems to me that the application wes 
rightly rejected. O. IX, r. 13 provides that 
“In any case in which a decree is passed 
ex parte against a defendant, he may apply 
to the Court by which the decree was pass- 
ed for an order to set it aside ; and if he 
satisfies the Court that the summons was 
not duly served or that he was prevented 
by any sufilcient cause from appearing 
when the suit was called on for hearing, the 
Court order setting sside 


the decree as against him." Now, admit- 
tedly the applicant was not a defendant 
in the suit and he does not come within 
the purview of O. IX, r. 13. The learned 
Advocate who appears for him contends 
that this case comes within s. 146 of the 
Code which provides as follows: “Save as 
otherwise provided by this Code or by any 
law for the time being in force, where any 
proceeding may be taken or application 
made by or against any person, then the 
proceeding may be taken or the applica- 
tion may be made by or against any per- 
son claiming under him.” I do not think 
that this case comes within the terms of 
the section. 

Section 14G would not, I think, enable 
a pusine mortgagee who is not a party to 
the suit to maintain an application under 
O IX, r. 13. Let us suppose for the sake 
of argument ho was allowed to make the 
application and the ex parte decree was set 
aside. He would surely not be a parly to 
that suit and the defendant could once 
more allow the suit to be decreed ex parte. 

The order of the learned Subordinate 
Judge is right and the appeal must be 
dismissed with costs. I assess the hearing 
fee at 3 gold mohurs. 

CliakravaPti, J.— I agree. The learn- 
ed Advocate for the appellant relied upon 
the case of SitaramaSwami v. Dulla Lak- 
shmi Narasamma (1) in support of his con- 
tention that a person who was not a party 
to a suit was held entitled to come under 
e. 146, C.P. C., and allowed to file an appeal 
against a final decree. It appears to me 
that that case is clearly distinguishable 
for two reasons ; first, because the interest 
of the appellant in that case accrued after 
the institution of the suit ; and the second 
ground on which I think the present case 
IS distinguishable is that it was not an 
application under O. IX, r. 13 but an appeal 
against a final decree. This case, therefore, 
is no authority for the' proposition which 
the learned Advocate wanted to establish 
in the present case. I think, therefore, this 
appeal is not maintainable. I agree, there- 
fore with my learned brother that this ap- 
peal should be dismissed with costs. 

M. B. Appeal dismissed. 

(1) 48 Ind. CaB. 840; 41 M. 510; 8 L. W. 21. 
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LAHORE HIOl^ CdURT. 

Lktikbs Patent Appeal No. 23S of 1924, 
November 18, 1925. 

Present: — Sir Shadi Lai, Kt., Chief Justice, 
and Mr. Justice LeRossignol. 

RELU MAL AND others— Plaintiffs— 
Appellants 
versus 

AHAMAD AND OTHEM— Defendants— 
Respondents. 

Contract Act {IX of 187 Z) $s. 69, 60- Appropriation 
of payments to partlcidar debts- ’Creditor and debtor, 
respective rights of 

Primarily it is the direction of the debtor either ex- 
press or implied which determines to which paiticulai 
debt a payment is to be appropriated But the 
intimation by the debtor must synchronise with the 
payment Where, however, a debtor does not avail of 
this privilege, the creditor hasplenaiy discretion to 
amjly any payment at any time, even up to the tune 
of trial, to any debt he chooses, [p 947, col 2, p 948, 
col. ].] 

Kundan Lai v Jagan Nath, 30 Ind Cas 92, 37 A. 
649, 13 A. L J. 908, not followed 

Clay ton s case, (1816) 15 K. li 161, 1 Mer 57*2, 35 K. 
R 781, distinguished. 

Cory Brothers A: Company Limited v The Owners 
of the Turkish Steamship “Afecca'\ (1897) A C 286, 65 
L J P 0 86, 76 L T. 579; 45 W R 667 and Seymour 
V Pickett, (1905) 1 K B 715, 74 L J. K. B. 413, 92 L 
T, 519, 21 T L, R. 302, followed 

Lettera Patent Appeal from the decree 
of Mr. Justice Abdul Raoof, in Civil Appeal 
No. 956 of 1924, dated the 12th November 
1924, affirming that of the District Judge, 
Karual, dated the 4th January 1924, affirming 
that of the Subordinate Judge, Forth Class, 
Karual, dated the 23rd April 1923. 

Mr. Shamair Chand, for the Appellants. 

Lala Mehar Chand Mahajan, for the 
Respondents. 

JUDGMENT. — This appeal arises out 
of a suit brought on a deed of hypotheca- 
tion for the recovery of Rs. 200 principal 
plus Rs. 530 interest, total Rs. 730. The 
original creditor was one Ulfat Ram and 
the plaintiffs are his representatives. The 
main defence pleaded was a complete re- 
payment of the claim and the further con- 
tention that other payments in respect of 
other debits had been made to the widow of 
Ulfat Ram. On the production of Ulfat 
Ram’s account bo©k it was found to con- 
tain in the defendant’s account seven 
entries on the debit side and five on the 
credit side. The first item on the debit 
side was strangely enough the item 
secured by the deed of hypothecation; 
the other items were unsecured. Of the 
items on credit side two were specifically 
appropriated, the other three had not been 
specifically appropriated to the unsecured 
debit itemsbut it is significant that the total 


credits tallied with the total unsecured 
debits. On these facts the Courts below 
have concurred ia holding that though the 
main defence is false, the unappropriated 
credit items must be applied in reduction of 
the present claim on the hypothecation deed 
asbeingtheearliest debit, and for this course 
they have sought and found j ustification in 
s 61 of the Contract Act. 

For the plaintiffs it has been urged be- 
fore us that inasmuch as the debtor did 
not take advantage of the privilege con- 
ferred upon him by s. 59 of the Contract 
Act, 8. (50 of the Act gives the creditor plenary 
discretion to apply any payment at any 
time even up to the time of trial to any 
debt he chooses and after having heard 
Counsel for both sides we hold that the 
appeal must succeed. 

Now, it is indubitable that when a debtor 
owes several distinct debts to one person 
and makes a payment to him, it is the 
direction either express or implied of the 
debtor with regard to the application of 
the payment which governs the payment’s 
destination. A careful consideration of 
B. 59 of the Indian Contract Act leaves no 
doubt, however, that that intimation must 
be synchronous with the payment. Where, 
however, the debtor has not taken advant- 
age of the power conferred upon him by 
B. 59, the creditor is at liberty to apply the 
payment in liquidation of any lawful debt 
actually due and payable to him from the 
debtor. The learned Judge in chambers, 
following Kundan ImI v. Jagan Nath (1), 
holds that ss. 59, 60 and 61 of the Contract 
Act were enacted to embody the rule laid 
down in Clayton's case (2). It holds that 
the creditor can take advantage of the 
discretion allowed to him by s. 60 only at 
the time of the payment and is not at 
liberty to make any ex post facto appropria- 
tion Now, Clayton's case (2) was based on 
peculiar facts. The question which the 
Courts weie called upon to decide was 
whether a customer of a bank was justified 
in claiming that payments made to him 
by the Bank, were payments made against 
particular credit items in his account and 
not against the account as a whole, and 
it was held that the payments were made 
against the whole account and. that the 
creditor was not at liberty to urge ex post 
facto that particular payments to him 
should be debited against particular credit 
items In that case, however, the learned 

(1) 30 Ind. Cas. 92; 37 A. 649; 13 A L. J. 908. 

(2) (1816] 15 R. R. 161; 1 Mer. 572; 35 B. R..781, 
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Master of the Bolls stated that he -vras not 
called upon to determine the general ques- 
tion of the creditors right to make the 
appUeatjpn of indefinite payments ; so that 
the decision clearly has no general applica- 
tion. f he- view, that ..the creditor may 
apply paj menta up to the very last moment 
even up to the time of the trial was adopted 
in Cory Brothers ti Company Limited v. 
The Owners of the Turkish Steamship 
“ Mecca ”(?) and the 5ej/wioiir v. Pic/cett (4), 
and has been followed by the High Courts 
of Bombay, Madras and Patna. On the 
other side is only the ruling* relied upon 
by the Court below, and the main reason 
of the view of that Court appears to be that 
were the, law as laid down in Cory Pro- 
thers d Co., Ltd. v. TkeOwnerofthe Turkish 
Pteame/itp .Afecoa (3) accepted, there would 
remaiu no scope for the application of s. 61 
of the Contract Act which provided that 
where neither party makes any appropria- 
tion,. the payment shall be applied in 
discharge of the debts in order of time. 
This objection, however, does not im- 
press us, for it is not difficult to imagine 
cases in. which neither party, either by 
oversight or by mistake, has made any 
appropriatkin. Moreover, a Code attempts 
to provide for all possibilities. 

In our. opinion the Courts below might 
well have held on the peculiar circum- 
stances of this case that the original creditor, 
TJlfat Bam, did appropriate the payments 
to. the uns^ured debts, but we are bound 
by the . finding of fact that he did not 
do so. . Holding, however, that s, 60 of the 
Contract Act grants to the creditors plenary 
discretion to make the appropriation at all 
times up to the time of trial- (and it is 
obvious that this rule contravenes no 
principle of justice or equity), we consider 
that the plaintiffs at the institution of the 
suit had appropriated payments to the 
unsecured d^ts and -were not restricted 
in the exercise of this discretion to the 
point of’-time- when the payments were 
actually Doade. - 

We accordingly accept the appeal, set 
aside the deorecs of the Courts below aiid 
decree in full- for the - plaintiffs With costs 
throughout.' r 'n ■ ' ' ' ‘ ' 

K.-n. ' - - >' Appeal accepted. 

(3) (1897) A. C. 8805 08 1^. 3. P.’0. 86; 76 L, T. S70: 
45 W. E.667.,. , . - , , . , . . . ’ 

5 “■ 

K-an«RtrtX(Ol*vi’,/oJa)i >7a(A. 30 Inrf Oa« asf: 37 
A, «48t 13 Ji. Lv J. ■’ 


CALCUTTA HIGH COURT. 

Apphal from Appellate Decree No. 686 
OP 1923. 

■'* July 10, 1925. 

Present: — Justice Sir Babington Newbould, 
Kt., and Mr. Justice Graham. 

DHANA MOHAMMED and another — 
Defendants — Appellants 
versus 

NASTULLA MOLLA and another — 
Plaintiffs — Re'-pondents. 

Transfer of Pioptriy Act {IV of 1882), 8 oP — 
Mortgage^ Improper aUestation—Bond, if admissible 
asonejor money— Evidence Act {1 of 1872), s. 92 — 
Contract in writing— Oral evidence if admissible 

A mortgage- bond for a siiin below Hh 100 is not 
admissible in evidence when it is not legally attested, 
[p. 949, col. 1 ] 

Oral proof cannot be substituted fox written evidence 
of any contract which the parties have put into writ- 
ing. [ibid.] 

Subramanian v Lutchman, 71 Ind. Cas C50; 50 1. A. 
77; AIR. 1923 P C 50, 44 M h. J. (502; 32 M L. T. 
184; 25 Bom. L R 582, 1 R 66, 2 Bur L J. 25; 38 C\ 
L. J. 41, 18 L W. 446, (1923) M W. N. 762, 28 C. W. 
N. 1; 50 C. a 33S (P. C.), followed. 

A mortgage-bond which cannot be proved as such 
can be admitted in evidence as a simple bond for 
payment of money, [p. 949, col, 2. ) 

Jagannath Khan v, Bajrang Das Agarwala^ 62 Jnd, 
Cas 97; 48 C. 61, distinguished. 

Tofaluddi Peada v Mahar AH Shaha, 26 0. 78; 13 
Ind. Dec. (n. s ) 634, followed. 

Appeal against a decree of the Officiat- 
ing Subordinate Judge, Dinajpur, dated 
the 13th September 1922, reversing that 
of the Munsif, Additional Court, at Balur- 
ghat, dated the 15th July 1921. 

Babus Girija Prosanna Sanyal and Indu< 
Prokash Chatlerjee, for the Appellants. 

Babu Dinesh Ofiandra Roy, for the Re- 
spondents. 

Babu Biraj Mohan Majumdar, for the 
Deputy Registrar. 

JUDGMENT. — The plaintiffs sued the 
defendants on an alleged mortgage. The 
suit was contested On the ground that the 
mortgage-bond was not duly attested and 
that no consideiation passed and that it 
was merely a henami transaction. The 
first Court held in favour of the plaintiffs 
on the question of- attestation but dis- 
missed the suit on the ground that Ae 
niortgage was a henami transaction. . ,l^e 
lower Appellate ' Court has held that the 
bofid was not properly attested but; has 
disbelieved the defendanfs’ case that the 
transaction was' heiiami and has held that 
the consideration money ' ' was paid. He 
has granted the plaintiffs a decree with a 
dilcection that if the defen'dante'do not de- 
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posit the decretal dues within three mouths 
they will be absolutely debarred from all 
rights to redeem the property. 

It is contended on behalf of the appel- 
lants that after finding that the bond was 
not properly attested the lower Appellate 
Court should not have held that there was 
a valid mortgage. This decision is based 
on the finding that the loan was for less 
than Rs. 100 and that the plaintiffs got 
possession of the property, so a document 
was unnecessary. In our opinion on the 
finding that the bond was not legally at- 
tested the lower Appellate Court was wrong 
in holding that the mortgage had been 
proved. It is pointed out by the Judicial 
Committee of the Privy Council in Subra- 
monian v. Lutchnan (1) that oral proof can- 
not be substituted for the written evidence 
of auy contract which the parties have put 
into writing. There is a further difficulty 
in the plaintiffs’ way. Assuming that the 
mortgage could be effected by delivery of 
possession and that this could be proved 
although the bond has been executed, 
there is no finding that possession was de- 
livered in order to effect a mortgage. Though 
the plaintiffs had got possession of the 
property it is the defendants' case that this 
possession was obtained by them as adhiars. 
The first Court accepted the contention of 
the defendants that the plaintiffs’ po.sses- 
sion was that of adhiars and that finding 
had not been reversed by the lower Appel- 
late Court. If the plaintiffs were put in 
possession as adhiars the finding of the 
lower Appellate Court would not be suffi- 
cient to establish a mortgage by delivery 
of possession on payment of the money ad- 
vanced. 

On behalf of the respondents it is con- 
tended that the finding of the lower Appel- 
,lRte Court that the document wes not at- 
tested is wrong. Reliance is placed on 
the decision of a Divisional Bench of this 
Court to which one of us was a party in 
Jagannath Khan v. Bajrang Das Agarwala 
(2). What was held in that case wa.s that 
the wrilter of a mortgage bond may be a 
competent witness to prove its execution. 
It was certainly not held that a witness 
who signs the bond before the mortgagor 
is a witness who has attested the bond as 


(1) 71 lad. 650. 50 I A 77, A. I R 1021 P. 0. 50. 44 
M. L. J 602. 32 M L T 181; 25 Bom L R 582. 1 R. 
66. 2 Bur L J 25 , 38 0. L J 41; IS L W 446; 
{mi) M. W. N 782. 28 O W. N 1, 50 0. 338 (P. 0 ) 
(8) 62 lad. OaB, 97; 48 0. 61. 


required by s. 59 of tUd Tffth'sfer of Pro- 
perty Act. Though the bond cannot be 
proved as a mortgage-bond it is no bar to 
its being admitted in evidence if it is re- 
garded as a simple bond for payment of 
money. In the case of Tofaluddi Peada v, 
Mahar Alt Shdha (3) it was held that when 
a suit is brought upon a mortgag:6-bond 
although the mortgage is held to oe invalid 
on the ground that the requirements of 
8. 59 of the Transfer of Property Act were 
not satisfied the plaintiff is entitled to re- 
cover upon the covenant, the money which 
the defendant covenanted to pay. In this 
case, therefore, the bond though not ad- 
missible to prove a mortgage is admissi- 
ble to prove a covenant to re pay money, 
and on this covenant the plaintiffs are en- 
titled to a decree for the amount that has 
been decreed by the lower Appellate Court. 

The appeal is accordingly allowed to this 
extent : — The decree of the lower Appel- 
late Court will be modified by striking out 
the last sentence, “ defendant do deposit 
the decretal dues within three months, on 
default defendants be absolutely debarred 
from all right to redeem the property.” 

As the appeal has beeu only partially 
successful the parties will bear their own 
costs in this Court except as regards the 
minor respondents whose costs have already 
been paid. 

M. B. Appeal allowed : 

Decree modified, 
S(3) 26 C. 78; 13 Ind. Deo. (n. s.) 654, 


LAHORE HIGH COURT. 

Misokllaneous Fikot Civit, Appeal 
No 1489 OF 1925. 

December 3, 1925. 

Present: — Mr., Justice Dalip Singh. 
LACHHMAN SINGH-Insolvbnt- 

AkPELLANT 

versus 

RAM DAS AND OTHERS— Or 80XTOB3 AND 

OFFICIAL RECEIVER, GURDASPUR— 
Respondents. 

Insolvency --Mortgage of insolvent's property 
Th'^ Court has jurisdiction to mortgage au insol- 
vent’s property but ordinarily such a course should 
not be adopted 

Mann v. Qirdhari Lah 664, 2 L 78, 

refeired to 

Miscellaneous first appeal from* an order 
of the District Judge, Qurdaepuy, date4 
the 35tb May 1935, 
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Mr. Shamair Chand, for the Appellant. 

Lila Badri Das, R. B., for Lala Faqir 
Chand, for the Respondents. 

JUDGMENT.— The ruling reported 
aa Manji v. Qirdhari Lai (1) was evidently 
not brought to the notice of the learned 
District Judge. I accept the appeal and 
remand the case to the learned District 
Judge to dispose of the application with 
reference to the remarks in that ruling in 
the last paragraph at pages 81, 82*. The 
Court has jurisdiction to mortgage the land 
but ordinarily such a course should not be 
adopted. It is not clear if the learned 
District Judge considered the matter from 
this point of view. He should do so and 
then arrive at a decision. 

B. L, Appeal accepted. 

Case remanded. 

(1) 61 Ind, Oas. 664; 2 L. 78. 

♦Pages of 2 iL'.— 


MADRAS HIGH COURT. 

CiViL Appeal No. 88 of 1s22. 

July 24, 1925. 

Present; — Mr. Justice Odgers and 
Mr. Justice Madhavan Nair. 

DOST MUHAMMAD KHAN SAHIB and 
OTBBES— Plaintiffs— Appellants 
versus 

KADAR BATCHA SAHIB— Defendant 
— Respondent. 

' Civil Procedure Code (Act V of 1908), s 9i — 
Muhammadan mosque — Scheme suit- -Worshippers, 
right of — “Interest in trust", meaning of — Residence in 
neighbourhood without habitual worship, whether 
sufficient — Muhammadan Law— Wakf — Muttawahship 
— Succession 

The interest in a public trust for the purposes of a 
suit under a 92, 0 P. C , must be clear, present and 
substantial and not remote and fictitious or purely 
illusory or a mere contingency. Beyond that, the 
question is one of fact, and must be left to the Court 
to be decided on a consideration of the particular 
circumstances of each case [p. 952, col 1.] 

Persons who reside in the neighbourhood of a 
mosque without being habitual worshippers in it or 
in any manner specially interested in it, although as 
Muhammadans they may have a right to offer prayers 
therein, do not possess sufficient “interest in the 
trust” within the meaning of s. 92, 0 P. C., to entitle 
them to institute a suit under the section [p. 951, col. 
2-1 

Ramaehandra Iyer v. Pammeswaran Munbt, 50 Ind. 
Cas. 693; 42 M 360; 36 M h J, 396; 25 M. L T. 301; 9 
L. W. 492, (1919) M. \V. N. 370 and Vaidyanatha Ayyar 
V. Swaminatha Ayyar. 82 Ind. Cas 804; 47 M. 884; 47 
M L J. 361; 35 M. L. T. 189, A. I. H. 1924 P. 0. 221, 
(1924)M. W.N. 749; 10 O. & A L. K. 1076, 26 Bom. 
L. R. 1121, 20 L. W. 803; 22 A. L J. 983; 40 C. L J. 
454; 29 C. W. N. 154; 51 1. A. 282. 28 P. L. R. 1; L. R. 
6 A. (P. C.) 17, 1 C. W. N. 617 (P. C.), relied on. 
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Gopala Kriihnier v. Ganapathy Aiyar^ 58 Ind. Oas. 
121; 12 L. \V 772 at p. 775; (1220) M. W. N. 478 and 
Ganida Sanyasayya v. Nerella Muthemma, 48 Ind. 
Cas. 710; 9 L. W. 1; 35 M. L. J. C61, 25 M. h, T. 85, 
distinguished. 

Per Madhavan Natr, J, — Under the Muhammadan 
Law in the absence of any rules laid down by the found- 
er of the mosque, the muttawalh for the time being 
may validly appoint a successor to himself, [p. 956, 
col 2.] 

Appeal against a decree of the Court 
of the Subordinate Judge, Tanjore, in 0. 
8. No. 11 of 1919. 

Mr. P. li. Ganapathi Iyer, for the Appel- 
lants. 

Mr. S. Varadachariar, for the Respond- 
ent. 

JUDGMENT. 

Odfifers. J. — In this case four plaintiffs 
Muhammadans brought a suit under s. 92 
of the C. P. C. for the removal of the de- 
fendant from the management- of mosque 
Pallivasal in Ellaimankoil Street, Tanjore 
and for consequential reliefs including a 
scheme for the management of the said 
mosque. The 1st plaintiff is stated in the 
plaint to reside at Chunnambukara Street, 
the 2nd plaintiff at Kollupettai Street, 3rd 
at Attumanthai Street, and the 4th out of 
Fort, Tanjore. 

The appeal has been argued before us on 
the point of want of interest of the plaint- 
iffs under the section of the 0. P. 0. and 
also witlx a view to establishing certain 
charges set out in plaint para. 8 (/) (gf) (i) 
and [1) in order to prove certain mismanage- 
ment in respect of the temple accounts 
and properly. The learned Judge has dis- 
missed the suit on all points and I shall 
proceed to deal with the first point, tha.t 
of interest as, in my opinion, the appeal 
can be disposed of on that ground. 

The defendant in his written statement 
alleges that the plaintiffs are not residents 
of the locality, nor do they live close to 
the plaint mosque. They have never wor- 
shipped in the mosque nor have they any 
right to do so. By a stone inscription, 
Ex. B appearing in the mosqub, it would 
seem that Bapu Vaidyar erected the mosque 
about the year 1817 or 1848. Exhibit A is a 
settlement deed of 1879 by one Amir Khan 
Sahib, grandson of the founder in which 
he settles Rs. 4,000 worth of property for 
the benefit of the charity established by his 
ancestors in Hie mosque in Elliammankoil 
Street, Tanjore, and appoints his foster 
son who is the defendant to enjoy the trust 
property and apply the income to it. On 
the evidence the learned Judge has found 
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that the let plaintiff who is the duffadar 
of the District Court of Tanjore lives far 
away from the plaint mosque there being 
three other mosques nearer to his house 
and that his opportumties for attending 
the plaint mosque arfe limited to the occa- 
sions when he happens to visit his second 
wife when she is living in her mother’s 
house. The 2nd plaintiff says that he at- 
tended the mosque when he went to his 
brother’s house for meals. As there is ill- 
feeling between the two, it is improbal>le 
that he would go to his brother’s house for 
this purpose. He admits that he had not 
been to the mosque in the month of Ramzan 
for the past seven or eight years, or on the 
12th day of the Barabafat month all of which 
are festive occasions among Muhammadans. 
The 3rd plaintiff is a native of some village 
in Pudukottah and admittedly he went for 
prayers to one or other of the two mosques 
which are near his shop and would appear 
to have no occasion to go to this mosque 
in the Elliammankoil Street. Fourth plaint- 
iff lives in the same street as the 3rd. He 
admits that he had been emploj'^ed in differ- 
ent places in different capacities for the 
last 10 or 15 years and, consequently 
he would have had no opportunity of 
going to this mosque for prayers. There 
are farther other mosques near his house, 
three within halt a furlong and one within 
a furlong. He says he used to go to Elli- 
amman Street to collect moneys for his 
employer. He, however, admits that he has 
not for the last 2J- years gone to that street 
for this purpose. It is, therefore, found by 
the learned .Judge and in fact admitted by 
the learned Vakil for the appellants that 
none of these plaintiffs can be said to be 
habitual worshippers of the plaint mosque. 
Mr, P. II. Ganapathi Iyer for the appellants 
contends first that every Muhammadan is 
entitled as such to attend any mosque for 
wordship, and this may be at once ad- 
mitted to be correct. He relies not only 
on this but also on the fact that the plaint- 
iffs are residents of the locality and his 
contention is that these two points, i. e., 
right to worship and residence in the 
locality taken together would afford the 
interest acquired under s. 92. The test to 
be applied has bee'n authoritatively laid 
down as far as we are concerned by the 
judgment in Ramachandra Iyer v. Para- 
meswaran Munbi (1). That was a well- 

(1) 50 lad Ca-. 603; 42 M 360, 38 M L J 396, 25 
M. U T. 304, 9 L. \V.492, (1919) M W. N. 370. 
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known case in which Mr. T. R Ramachan- 
dra Iyer claimed interest as a member of 
the Hindu community and, thereby alleged 
title to institute a suit in respect of a temple 
in TelUchery. In the full and instructive 
judgment delivered in that case by Wallis, 
0. J., the history of the provision of law 
is traced and the learned Chief Justice 
came to the conclusion that in order to 
entitle a plaintiff to sue under the section 
“ he must have a clear interest in the 
particular trust over and above that which 
millions of his countrymen may be said 
to have by virtue of their religion.” The 
learned Cheif J uslice after referring to the 
amendment of the section which originally 
contained the words “ direct interest ” was 
of opinion that even after the amendmeftt 
the words “ interest in trust ” must still, 
in Lord Eldon’s words, be ‘a clear interest’ 
that is to say, a present and substantial, 
and not a remote and fictitious or purely 
illusory interest and further “ that interest 
if the provision is not to be altogether illu- 
sory, must arise from some special relation 
in which the plaintiff stands to the endow- 
ment in question as compared with the 
whole body of religious community through- 
out India ” On a difference of opinion be- 
tween the learned Chief Justice and Kumara- 
swami Sastri, J., who took the view that 
the right of worship in a particular temple 
is sufficient interest under the section, the 
case was referred to three learned Judges 
of this Court one of whom was Abdul 
Rahim, J. Had this learned Judge said in 
his judgment anything particularly appli- 
cable to mosques as distinguished from 
temples, it would in my view have earned 
great weight. He agreed with Kumara- 
swami Sastri, J., and held with him that 
the section gave the right tc institute ac- 
tions to secure pioper administration of 
temples and mosques to all persons who 
have a right of attendance and worship 
at these religious foundations. The major- 
ity of the Court, however, Oldfield and 
Coutts Trotter, JJ.. held otherwise and 
agreed with the judgment of the Chief 
Justice. Oldfield, J., in the course of his 
judgment said ; ” Proof of residence in 

the neighbourhood of the institution will 
no doubt be one way of establishing pos- 
session of an interest, not by any analogy 
with the rights of parishioners in England, 
but on the simpler ground that those who 
live near to the institution will be most 
likely to take advantage of its benefits." 
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It would, therefore, fteem that the test of 
locality is only to be applied in relation to 
actual user of the temple or mosque by the 
inhabitants residing close to it. Ooutts 
Trotter, J., was distinctly of opinion that 
the right to worship in a temple was not 
equivalent to interest and refused to import 
the definition in s. 15 of the Religious En- 
dowments Act (As Wallis, C. J., had refused 
to do before) in order to interpret the 
meaning of s. 92, C. P. 0. “The learned 
Judge continued. “In so far as the decided 
cases suggest a limitation, the limitation 
sujggested is that of living in the neigh- 
bourhood of the institution in question and 
habitually resorting thereto for purposes 
of worship.” On that, one can be asked 
“what is your definition of neighbourhood?” 

“ What is your definition of habitual resort- 
ing ? ” The learned Judge confessed that 
no univei sally applicable formula in answer 
to these questions could be discovered. 
All that can be done is to say that the inter- 
est required by the Statute must be clear, 
present and substantial and not a remote 
and fictitious or purely illusory inter- 
est or an existing interest and not a 
mere contingency. Beyond that the learned 
Judge was of opinion that the question was 
a pure question of fact, and must be left 
to the Gourt to decide on a consideration 
of the particular circumstances of each 
case. The latest case in the Privv Council 
Vaidyanatha Ayyar v. Swaminatha Ayyar 
(2) does not touch the present matter. It 
seems to me unnecessary in the light of 
the judgment of the majority of Judges in 
Ramachandra lyerv, Paramesxvaran Munbi 
(1) to examine the earlier cases on the 
subject and applying that case to the facts 
of this case as previously set out, it appears 
to me that it cannot be said that the 
plaintiffs had anything but an illusory or 
fictitious interest in this mosque. They 
either did not worship there at all or wor- 
shippelon such rare occasions and such 
long intervals that they cannot be said to 
have a real or clear interest as required 
by the decision. It appears to me perfectly 
clear that Mr, P. R Ganapathi Iyer’s sug- 
gestion is that the residents of the same 
town have the requisite interest even if 
they do not worship at the particular temrde 
(2) 82 Ind. Cas 804; 47 M. 47 M. L J .361; 35 
U. L. T. 189, A I. U, 1924 (P 0.) 221; «iy24) M. VV. N. 
749; 10 O A L R 1076, 26 13om. L. R. 1121; 20 L. 
W. 803; 22 A. L. J. 983; 40 0 L J. 454; 29 0 W. N. 
154; 51 1. A. 282; 26 P. I.. R. 1; L. R. 6 A. (P. C ) 17; 1 
O. W. N. 617 (P. 0.). 


or mosque in question. It is, however, clear 
on the de^'ision in Ramachandra^ ly^r v> 
Parameswaran Munbi (1) that so long ^ 
they have the right to do so, they ma^^ be 
shown to have some interest over and above 
the rest of the residents of the locality of 
their own community who are entitled as 
members of that community to take part 
in the worship conducted in the institution. 
This the plaintiffs are not shown to pos- 
sess. We are referred to one. decision in 
Garuda Sanyasayya v. Nerclla Muthemma 
(3) where the point arose but is dismissed 
in three lines of the judgment. It was a 
case of choultry and the learned Judges 
held that as the plaintiffs were residents 
in the locality in which the choultry was 
situated and were members of the com^ 
munit}’' for whose benefit the charity was 
founded, it was sufficient to give them 
interest to institute a suit for its manage- 
ment. Wallis, O. J., was one of the Judges 
who decided that case which was prior to 
this decision in Ramachandra ly^^^ v. 
Parameswaran Munbi (1). In my opinion, 
therefore, the learned Judge in this case 
was right in dismissing the suit on the point 
of want of interest in the plaintiffs. 

It is unnecessary in the view I take on 
this point to discuss the question of the 
charges. But I may add that having 
carefully considered the matter I should, if 
necessary, be of opinion that none of the 
charges have been established agiinst the 
defendant. On all these grounds, therefore, 
it appears to me that the appeal must be 
dismissed with costs. 

Madhavan Nalr»j J.— This appeal 
by the plaintiffs arises in a suit instituted 
by them under s 92 of the 0. P 0. in 
which they prayed for the removal of the 
defendant from the management of the 
plaint musjid (mosque) and its endow- 
ments for the appointment of new trustees, 
for the taking of accounts and for a 
scheme for the proper management of the 
mosque. The plaint mosque is situated in 
EUiammankoU Street, Tanjore. and was 
founded by Bippu Vaidyar in Hijbd 1243 
(I8i7-ist8). On the Isfc of November 1879, 
Amir Khan S ihib, the grandson of Bappu 
Vrtidyar and last of the family of the 
original founder made a settlement, Ex. I, 
by which he endiwed^ the mosque with 
some property and appointed his foster-son 
“as the person entitled to enjoy the proper- 

(3) 48 Ind. Cas. 740, 9 W. 1; 35 M. L. J. 681; 25 
M. L. T. 86. 
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ty endowed for charity and to carry out the 
charity by means of its income" specifying 
in the deed the’ main objects for which the 
incOn^e of the properties was to be utilised. 
The plaintiffs alleged in their plaint that 
they resided close to the mosque and were 
interested in it and in the trusts relating 
thereto, that the defendant was not the de 
jure or rightful trustee, that he had com- 
mitted various breaches of trust and that, in 
consequence he should be removed from the 
management of the mosque and its pro- 
perties. The defendant in his written 
statement pointed out that theplaintiffs were 
not residents of the locality, that they had 
interest in the plaint mosque as contem- 
plated by 8. 112 of the C. P. 0. that he was 
“not only the de facto but the de jure trustee 
also” and that he was not guilty of any of 
the breaches of trust specified in the plaint. 
Various issues were framed by the Subordi- 
nate Judge dealing with the allegations 
in the pleadings, but the appellants, 
confined their arguments only to the 
finding of the Subordinate Judge as 
regards five issues these being. — Issue 
I. "whether the plaintiffs have suffi- 
cient interest in the plaint mosque and is 
the suit sustainable." 

Issue It “whether the defendant is not a 
de jure trustee?" 

Issue V “whether item 3 of Sch. A of 
the plaint ever belonged to the trust ?" 

Issue VIII “ whether the defendant 
has committed all or any of the breaches 
of the trust alleged in the plaint and is 
he liable to be removed from the trustee- 
ship ?" and 

Issue IX “whether a scheme is ne- 
cessary and if so, on what terms ?” 

The learned Subordinate Judge found 
against the plaintiffs on all these issues 
and, in consequence, dismissed the plaint- 
iffs’ suit. 

The first question to be considered is 
whether the plaintiffs or any of them have 
the "interest" in the trust within the mean- 
ing of s. 92 of the 0. P. C., entitling them 
to maintain the suit. As the decision of 
this question will to some extent depend 
upon the facts of the case, it is necessary 
to state in some detail the evidence bearing 
on it and my conclusion thereon before 
dealing with the cases relied on by the 
appellant's learned Vakil. . The Ist plaint- 
iff who is examined as the 10th witness for 
the plaintiff has been in Government 
service since 1883, and since 1890 he is 
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employed in the District Court of Tanjord 
as a duffadar. His place of residence since 
1902 ia Chunnnmbukara Street which is 
five or six fiii longs off from the plaint 
mosque situated in Ellaimmankoil Stieet. 
He states that his grandfather had a house 
opposite to the mosque and he lived in it 
for thirty years and has then gone often and 
offered prayers in the mosque. The latter 
statement is not supported by independent 
evidence. His grandfather’s house has 
been sold to the defendant’s brothers He 
married in 1891 his second wife who has a 
house in Elliainmankoil Street. When she 
lived with her mother for seven or eight 
years on account of her quarrel with his first 
wife, he states that he used to visit her and 
then used to go to this mosque in the morn- 
ing on Sundays and in the evening on 
other days. He admits that there are two 
mosques within about two furlongs from 
his house As duffadar he states that he 
was to be in Court at 10-30 a. m. and until 
such time as the District Judge sits and 
that while on duty in Court he used to make 
prayer only if he had time. Although ac- 
cording to their religion the Muhammadai s 
were to offer prayeis five times a day, tl e 
evidence shows that it is not necessary to 
make these prayers in themosqueas lh<y 
may be offered at any place where th< y 
happen to be at the time. Though this 
witness says that he has been offering pray- 
efs in this mosque regularly, the evidence 
of the defendant is that this witness has 
never gone to the plaint mosque for offer- 
ing prayers. It is to be noticed that there 
are mosques which are neater to his present 
place of residence than the plaint mosque. 
The evidence in the case seems to suggest 
that though he may have offered prayers in 
this mosque, he might have done so 
only on those occasions wdien he happened 
to visit his second wife when she lived in 
her motlier’s house. It may be noticed that 
he has till now instituted four scheme suits 
and he does not appear to be a man of 
means. 

The 2nd plaintiff is examined as the 
plaintiff’s first witness. He has been Jiving in 
Pambatli or Kalapathi Street out side the 
Fort away from ll emusjid for the past seven 
or eiaht yeais. Previous to that, it is true, he 
lived in Survappa Lane aboutone and a half 
furlongs from this mosque, but he does not 
seem to have been a regular worshipper in 
the mosque. He states that he used to go to 
the plaint mosque for prayer once in in tw© 
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or three days for the past seven or eight years. 
It is difficult to believe that he speaks the 
truth when he makes this statement. He 
admits that there is in the street, in which 
he lives a musjid about a hundred yards off 
from his house, and there are also other 
mosques nearer to his house. No special 
reason is assigned for his going to the plaint 
mosque for worship than to the mosques, 
nearer to his residence. He states that he 
has a shop in the Ayyankadai near the 
mosque that his brother lives in the fourth 
house from the plaint mosque and that he 
used to go to his brother's house from his 
shops for meals. It is suggested in the evi- 
dence of D. W. No. 2 hip brother that there 
is ill-feeling between the two brothers and 
it is hardly likely that he would have tahen 
meals in his brother’s hou.se. This witness 
admits that he has not gone into the musjid 
during the past seven or eight j^ears in the 
month of or on the twelfth day of the 

Barahafat tmonth— both important festive 
occasions in Muhammadan mosques. On the 
defendant’s side it is stated that this witness 
used to go very rarely to the plaint 
mosque for offering prayers. The witness 
states that he has not been on speaking 
terms with the defendant in this case for 
the past ten or twelve years owing to ill- 
feeling. It appears to me from this evi- 
dence that this witness might have only 
occasionally visited the mosque for offering 
prayers. 

The 3rd and 4th plaintiffs are examined as 
the 8th and 9th witnesses for the plaintiffs. 
Their evidence is not of much importance. 
Plaintiff witness No. 8, a native of Puddu- 
kottah is a trader and lives near Pambatti- 
kara Street, in which there is a mosque and 
near which also there is another one. He 
admits that he used to offer prayers there. 
He has no dealings in Ellaiamankoil Street 
in which the plaint mosque is situated and 
his occasions to go there arefew. He doesnot 
remember how many years ago he went to the 
plaintmosque first. Plaintiff witness No. 9also 
like the other witnesses says that he offered 
prayers in this mosque, but it is extremely 
doubtful if he has so done except very 
rarely. He lives away from the mosque and 
has been employed in different places 
which would suggest that he would have 
had no opportunity to go to this mosque. 
I'here are mosques near his place of resid- 
ence. He states that he went inside this 
mosque one and a half or two years ago. 

My conclusion from the summary of the 


evidence given above is that, though the 
plaintiffs may be said to reside in the 
neighbourhood of the mosque, they are not 
habitual worshippers in it, nor are they 
in any manner specially interested in 
the mosque, though as Muhammadans 
they like tho others have admittedly 
a right to offer prayers there. There are 
mosques nearer their places of residence 
which makes it unlikely that they would 
have gone to this mosque for worship 
frequently. The evidence also suggests that 
the plaintiffs in instituting this suit are not 
actuated by considerations relating to the 
improvement in the administration of the 
mosque and its properties. 

In these circumstances, the question of law 
to be considered is whether the plaintiffs have 
the interest in the trust contemplated by 
s. 92 of the 0. P. C. What is the nature of 
that “interest” has been elaborately con- 
sidered in the Letters Patent Appeal in 
Ramachandra Iyer v, Parameswaran 
Munbi (1). In that case a suit was instituted 
under s. 92 of the 0. P. 0. for the removal 
of the trustees of a temple at Tellicherry 
and for other reliefs. One of the plaintiffs 
was Mr. T. R. Ramachahdra Iyer. His in- 
terest in the trust entitling him to institute 
the suit was not based on the fact that he 
had worshipped in that temple once or 
twice when he went to Tellicherry in his 
professional capacity some eight or ten 
years ago, nor upon the fact that he was 
the President of the Dharama Rakshana 
Snbha but solely upon his right which he 
as a Hindu has of worshipping in every 
Hindu temple throughout India. It was 
there held that the mere right of a Hindu 
plaintiff to worship in A temple is not such 
an interest in the trust as to entitle him to 
sue under s. 92. It was argued that every 
Hindu temple must bb presumed to be 
dedicated for the use of all Hindus and that 
each of the individuals has, therefore, an 
interest in the trust of every Hindu temple. 
This argument was overruled by Wallis, 0. 
J , who after an exhaustive examination or 
the history of the section and of the case law 
relating to it held that interest in the trust 
must be “a clear interest” that is to say “a 
present and substantial and not a remote or 
fictitious or purely illusory interest,” and also 
that that interest “if the provision is not to 
be altogether illusory must arise from special 
relation in which the plaintiff stands to the 
endowment in question as compared with the 
whole body of religious community through 
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out India.” His Lordship also expressed 
the view that “the bare po^ibility, how- 
ever, remote, that a Hindu might desire to 
resort to a particular temple gives him an 
interest in the trust appears to defeat the 
object with which the Legislature inserted 
these words in the section.’’ The majority 
of the learned Judges who heard the Letters 
Patent Appeal on a difference of opinion 
between the learned Chief J ustiee _ and 
Kumaraswami Sastri, J., accepted the opinion 
of the learned Chief Justice. As his judg- 
ment shows, the observations therein on the 
question before me apply with equal force 
to the case of Muhammadans worshipping 
in Muhammadan mosques also. In Vaidya- 
natha Ayyar v. Sawaminatha Ayyar (2) their 
Lordships of the Privy Council expressed 
approval of the opinion of Wallis 0. J. al- 
ready quoted. In that case the suit under 
8. 92, C. P C. related to a chattaravi and its 
properties and one of the questions for de- 
cision was whether the plaintiffs had the 
interest in the trust contemplated by that 
section. On that point their Lordships 
were of opinion that the fact that “the plaint- 
iffs are descendants although only in female 
lines of the founder of the chattaram gave 
them an interest in the proper administra- 
tion of the trust sufficient to enable them 
to maintain this suit, although they them- 
selves may never find it necessaiy to use 
the chattaram as a rest house or to obtain 
food there". Mr. Ganapathi Aiyar does 
not call into question the correctness of the 
decision in Ramachandra Iyer v. Parames- 
waran Miinbi (.1), but argues that the case 
is an authority for the proposition that, if 
the plaintiffs reside in the neighbourhood 
of the suit institution such residence coupl- 
ed with their admitted right to w'orship 
therein necessarily gives them theinteresten- 
titling them to institute the suit under s. 92, 
C. P. C. In support of this argument refer- 
ence is made to certain passages in the 
judgment of Oldfield, J., and of Coutts- 
Trotter, J., but on examination it will be 
found that these passages do not lend any 
support to the argument advanced by the 
learned Vakil. Oldfield, J., states, that 
“proof of residence in the neighbourhood 
of the institution will no doubt be one way of 
establishing possession of an interest, not by 
any analogy with the rights of parishioners 
in England, but on the simpler ground that 
those who live near to the institution will 
be most likely to take advantage of its 
benefits." I have no doubt that by this 


statement the learned Judge did not mean 
to lay dowm as a proposition of law that 
residence in the locality coupled with the 
admitted right to worship in a temple or 
mosque means possession of an interest 
within the meaning of s. 92. The context 
makes it clear that, according .to the 
learned Judge’s view, proof of residence in 
the neighbourhood will be one of important 
facts to be considered in an enquiry regard- 
ing the question whether a plaintiff who 
has a right to worship possesses the inte- 
rest in the trust contemplated by the section. 
The same is the view of, Coutts-Trotter, J., 
also. It seems to me that to a very large 
extent the question as to whether 
any particular person has or has not an 
interest within the meaning of s. 92, C P. 
0. is mainly a question of fact to be decided 
on a consideration of the circumstances of 
each case. The question was so treated in 
Gopala Kvishnier v. Ganapathy Aiyar (4) 
for the learned Judge, Sadasiva Iyer, who 
delivered the judgment, states thus “The 
first question argued in this appeal is whe- 
ther the plaintiffs have got the necessary 
substantial interest to institute the suit 
having regard to the Pull Bench decision in 
Ramachandra Iyer v. Parameswaran Munbi 
(1) On the evidence taken on remand, I 
am clearly of opinion that the plaintiffs 
have got such a substantial interest.” The 
decision in Garuda Sanyasayya v. Nerella 
Mulhemma (3) also does not support the 
position taken up by the appellants. Deal- 
ing with the question whether the plaintiffs 
have the interest to institute the suit under 
6 92 Wallis, C. J. and Seshagiri Iyer, J. 
state “They are residents of the locality in 
which the choultry is situated and are 
members of the community for whose bene- 
fit the charity was founded In our opinion, 
these facts, give them sufficient interest to 
institute the suit.” It is clear that residence 
ill the locality is to be treated only as a 
question of fact from w»hich an inference 
may be drawn regarding the question whe- 
ther a plaintiff who has a right to worship 
in a temple or niosque has or has not an 
interest to institute the suit. The other 
decisions quoted to us need not be dis- 
cussed as all of them have been elaborately 
considered by the learned Chief Justice in 
Ramachandra Iyer v. Parameswaran Munbi 
(1) in dealing with the history of s. 92 of 
the C. P. C. I think that the facts of the 

(t) 58Ind Caa. 124, 12 h W. 772 at p. 775, (1920) 
M W. N 478, 
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case clearly show that though the plaiatiffa 
reside in the neighbourhood, they really 
have no present and substantial interest in 
the suit mosqiie. Their interest in it is 
onlv flctitiom or illusory. Being Muham- 
madans, they are no doubt entitled to wor- 
ship in the mosque, but they are only occa- 
sional worshippers and, in my opinion, do 
not possess “the interest” entitling them to 
institute the suit under s. 92, C. P. 0. as 
explained in Ramachandra Iyer v. Para- 
memaran Munhi (1). 

The question raised by Issue II is 
■whether the defendant is not a de jure 
trustee. The learned Subordinate Judge 
found on this issue against the plaintiffs. 
The case for the appellants on this issue 
presented before us by their Vakil is some- 
•what different from the one raised by them 
in their plaint and considered by the learn- 
ed Subordinate Judge. Paragraph 7 of 
the plaint stales, “the defendant was ap- 
pointed by tlie said Amir Khan Sahib to 
be a person entitled to keep the enjoyment 
of the properties endowed from the chaiity 
and to conduct the cliarities out of the 
income of the same. The defendant is not 
appointed to be the trustee of the musjid 
assuming such appointment would be valid- 
ly made, but he has been made de facto 
trustee of the musjid ever since the arrange- 
ment evidenced by the said document 
and ever since Amir Khan Sahib’s death ” 
No doubt the question as regards the valid- 
ity of his appointment as trustee is refer- 
red to by the defendant in the vrritten 
statement hut the case raised by the plaint- 
iffs (as may be seen from the paragraph 
quoted) is this, namely, that Amir Khan 
Sahib did not appoint the defendant as 
trustee of the musjid but only appointed 
him ‘‘to keep the enjoyment of the proper- 
ties endowed for the charity and to conduct 
the charities out of the income,” thereby 
drawing a distinction between a ‘ trustee of 
the mosqite and a manager of the pro- 
perties.” This argument was overruled by 
the Subordinate Judge and has not been 
availed of before us by the learned Vakil 
as obviously Ex. I the deed of settlement 
does not support it and there is no other 
evidence to justify it. What has been ar- 
gued before us is this, namely, that Amir 
Khan Sahib had no power to appoint the 
defendant as his successor, it is true that 
as foster-son the defendant is not entitled 
to lay any hereditary claim to the trustee- 
ahip, but Amir Khan Sahib was himself a 


muttau'aUi and it is a well-known principle 
of Muhammadan Law that, in the absence 
of the rules laid down by the founder of 
the mosque, the’ muttawalA for the time 
being may validly appoint a successor to 
himself. The present defendant was so 
appointed in 1879 and, in my opinion, he is 
a validly appointed trustee. 

Issue V raised the question, whether 
item 3 ofSch. A of the plamt ever belong- 
ed to the trust ? This item consists of two 
shops. The appellants’ case is that they 
formed the mosque property and that the 
defendant sold them to his brother against 
the interest of the trust, the defendant's 
case being that they were his absolute 
private property. It is conceded that there 
is no document showing that these shops 
ever belonged to the mosque. It is admit- 
ted that the mosque has no other properties 
except those left to it by Amir Khan Sahib 
under E.\. I and it is not disputed that 
these two shops are not included in Ex. I. 
In this connection our attention has been 
drawn to Exs. II, III, IV, V and V (a). In 
these documents which dealt with a house 
which was mortgaged and afterwards sold, 
Khadar Batcha’s shops (viz., these shops 
belonging to Khadar Batcha the defendant) 
are described as one of the boundaries and 
the let plaintiff has attested them. It has 
been argued before us that these documents 
are legally inadmissible in evidence, but 
this objection does not seem to have been 
taken in the lower Court, nor has it been 
raised in the grounds of appeal before us. 
Even if we ignore these documents, it 
follows from what has been pointed out 
above that these shops do not belong to the 
mosque. The plaintiffs rely on a recital in 
Ex XVI the sale-deed under which the 
defendant conveyed these two shops to his 
brother Moideen Batcha (D. W. No. J). The 
recital is that the shops in question ‘‘were 
originally enjoyed by Amir Khan Sahib 
and are now enjoyed by me.” In view of 
the admitted fact that all the properties 
belonging to the mosque were endowed to 
it under Ex. I and that Ex. I does not con- 
tain the shops in question, the statement 
in Elx XVI is not as important as it might 
otherwise be. The defendant offers his own 
explanation and that has been accepted by 
the Subordinate Judge. The plaintiffs 
themselves have no personal knowledge of 
the endowment of the shops of the mosque. 
In my opinion, there is no reliable evidence 
on the plaintiffs’ side to show that these 
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two shops belonged to the mosque. In view 
of the admitted facts of the case and Ex. I, 

I am satisfied that the learned Subordinate 
Judge has arrived at a coirect conclusion 
on this issue. 

Issue VIII relates to the question whe- 
ther the defendant has committed all or 
any of the breaches of trust alleged in the 
plaint and is he liable to be removed from 
the trusteeship ? In the plaint fourteen 
specific breaches of trust aie alleged against 
the defendant but the learned Vakil for the 
appellants in his arguments befoie us has 
confined his attention mainly to charge (1) 
namely, that “no proper accounts are main- 
tained by the defendant.” Even here he 
did not deal with all the various circum- 
stances discussed by the learned Subordi- 
nate Judge under this head. He had limited 
his arguments mainly to a consideration of 
the income and expenditure of the mosque 
and the general irregularities in the keep- 
ing of accounts by the defendant. As re- 
gards the income and expenditure the case 
of the plaintiffs is that the lands should 
yield about 500 kalams a year or at least 
200 kalams after 1911 as spoken to by the 
defendant himself and that the expenditure 
would at the highest even according to the 
defendant amount to only about Rs. 300 
while the evidence on the defendant’s side 
is that the income would be about Rs. 250 
all of which had to be spent for the ex- 
penses of the mosque. The evidence on the 
side of the plaintiffs as regards the income 
from the plaint lands is extremely unsatis- 
factory. On this point we have been refer- 
red to the evidence of P. W. No. 1. He 
states that the lands will yield an annual 
income of 500 kalams of paddy, that he saw 
the lands for the first time two or three 
years prior to the institution of the suit 
when he went to the locality to ascertain 
their condition. He went and saw the 
lands along with two or three otheis, but 
he does not remember them now. At the 
time when he saw them the lands were not 
cultivated. From what he saw he could 
not say whether the lands were in gcod 
or bad condition. He does not know per- 
sonally the income of these lands. It is 
clear that this witness knows nothing about 
the lands in question, least of all about the 
income. According to this witness it would 
cost Rs 500 to conduct all the charities men- 
tioned in Ex. I. Plaintiff witness No. 10 makes 
a vague statement that the net income of 
these lands per year would be Bs. 700 for 


KADAR BATOhA. 957 

the past eight or ten years and that prior to 
it the income would be Rs. 600 or Rs. 500. 
He does not give particulars jufatifjing 
his statements. He states that for the i ast 
seven or eight yeais paddy is sold at licm 
Rs. 2-12 to Rs. 4 pel Lalam, but there is no 
independent evidence to support it Acctid- 
ing to him the expenses would come to 
over Rs. 600 in ali per annum. In the 
absence of leliable and disinterested evi- 
dence on the side of the plaintiffs, we haxe 
to accept the evidence given on the defend- 
ant's side. Heie it is peitinent to lemaik 
that the appellants themselves have sought 
to support their case more by relying upon 
the evidence given by the defence than 
on the evidence given by the plaintiff’s own 
witness. It is admitted that, when the 
defendants took up the management of the 
trust in 1879, the lands of the mosque con- 
sisted of both nanja and punja, that the 
puvja lands yielded nothing and that ha 
connected them into nanja lands by spend- 
ing his own money and thus made the lands 
more valuable for the trust. As D W. No. 1 
the defendant states, "When I took up 
the management the nanjas yielded only 
60 or 70 kalams and the punja lauds did not 
yield anything. Then one kalam of paddy 
was sold at from 14 annas to Rs. 1-1-0." 
He states that “from 19 il onwards these 
lands yielded on an average 200 or 
210 or 220 kalams. As the price of the 
paddy is now high the income of these 
lands would now be enough to meet the 
expenses in the mosque. But previously 
when paddy was sold at a low price, I was 
spending my own money for the expenses of 
the mosque. The price of the other articles 
has also arisen just like paddy.” Defendant 
witness No. 3 states thathe does not know the 
income ; but approximately a sum of Rs 2C0 
or Rs. 300 would be spent in the mosque. De- 
fendantwitnessNo Gstatesthat thedefendant 
would spend in all about Rs. 200 or Rs 250 
a year and the lands would also yield only 
Rs, 2C0 or Rs. 250. The finding of the Sub- 
ordinate Judge that the accounts show that 
the defendant has advanced a sum of 
Rs 4,027-6 0 to the mosque has not been 
challenged befoie us. It is true that the 
defendant has appropriated Rs. 829-6-0 
from the trust funds towards his advance. 
The defendant seems to have entertained 
a mistaken idea that as the charity is his 
owm, he has the rights to do additional 
charities at his own expense and afterwards 
appropriate the same from the lands at the 
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time when they yielded. The general 
effect of the evidence on the defendant's 
side is that the trust is evidently a poor 
one owning only a few properties which 
were not worth very much and that the 
defendant carried on the management as 
best as he could making both end meet. 
Whenever there was a deficiency of incohie 
he supplied funds from his own pocket. 
In my opinion, it has not been proved that 
in any particular year or for any number 
of years there remained any appreciable 
surplus from the income of the temple 
lands after meeting the ordinary and the 
extraordinary expenses of the mosque and 
its reparis. 

As regards the accounts, what has been 
pressed before us by the learned Vakil for 
the appellants is that they have been kept 
very irregularly. The defendant’s own evi- 
dence discloses many irregularities in the 
keeping of the accounts. It is admitted 
amongst other things that he did not write 
these accounts daily but only once a month, 
that he destroyed the papers wherefrom 
the entries in the account-books were 
copied, that he has misled up his own funds 
with those of the trust and that he does 
not know to write the accounts properly. 
These various irregularities are referred 
to and dealt with by the learned Subordi- 
nate J udge in pai'as. 5 1 and 52 of his j udg- 
raent. Though the conduct of the defendant 
in this matter cannot be approved by us, 
we have no doubt that the irregularities 
pointed out in the circumstances of this 
case do not justify us in holding that he 
should be removed on that account. I have 
examined the accounts of the mosque rang- 
ing from the year ia79 and in the ordinary 
course of things it will be too much to ex- 
pect one to preserve all the vouchers for 
the various entries during this long period 
of about fifty years. It is true that the 
accounts are written in a very small book, 
but we have to remember that the trust 
is also a small one with a small income 
arising only from a single source and with 
expenses which do not range over many 
heads. Entries on account of the. income 
and expenses cannot, therefore, be very 
large in number and this must account 
for the smallness of the account-book. The 
charge that the account-book has been 
written up after the institution of this suit, 
though suggested in the course of the 
argument, has not really been pressed be- 
fore us and therd is very little evidence to 


support it. The important facts to be no-? 
ticed are that no specific misappropriation 
by the defendant of the trust funds has 
been pointed out, that it has not been shown 
that there is any clear false entry in the 
accounts or that there has been a failure on 
the part of the defendant to enter any item 
of income in them. The correctness of the 
entries regarding the expenditure has .not 
been challenged. In his report in examina- 
tion by the Court the defendant states that 
he does not use the trust funds for his 
private purposes. The correctness of this 
statement has not been disputed. Though 
the account-book has not been kept in an 
ideal manner, the defendant has not mis- 
appropriated any of the funds of the trust 
and has not written up false accounts. He 
has admittedly spent large funds of his 
own for the purposes of the trust. In these 
circumstances, I do not think that the 
irregularities pointed out are sufficient to 
remove the defendant from the management 
of the trust. 

The next charge of breach of trust has 
been pressed against the defendant is that 
he has broken the direction in Ex. I, the 
settlement-deed to give in the. name of 
Muhammad Nabi feast in the month of 
Eamzan and this involves an allegation 
that the defendant has altered the direction 
contained in the settlement-deed to suit 
his own purposes. If this charge is found 
to be true, that by itself will be enough to 
remove any trustee. This is not mentioned 
as a specific charge of breach of trust 
against the defendant in the items (a) to 
(n) mentioned in para. 8 of the plaint, but 
it has been dealt with by the lower Court 
in its judgment, paras. 37 and 38 and it has 
also been argued before us. Exhibit I con- 
tains the following directions : “Out of the 
income derived from that property, (1) the 
musjid lights be lighted every day, (2) 
extra lights should be kept there on festive 
daj's, (3) a kathib should be nominated to 
recite the vedam (koran) in the musjid on 
monthly pay, (4) feeding should be arranged 
for in the name of Muhammad Nabi in 
the Ramzan month and (5) one or two 
persons should be fed every day’’. The 
plaintiffs’ case is that the word “ Ramzan ’’ 
which really is the month referred to in 
Ex. I has been altered into “ Rabbisani ’’ by 
the defendant and that, as a matter of fact, 
he has not been complying with the real 
direction contained in Ex. I to feed the 
Muhammadans in the month of Ramzan 
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The defendant’s case is that he has really 
made no alteration in Ex. I that in the 
month ox Ramzan all Muhammadans fast 
during day time, that no feast can be given 
during that month and that the feeding is 
in the month of Rahbisani. As regards the 
alteration, the volume containing this 
document was sent for from the Registrar’s 
office by the Subordinate Judge and in 
that, it was found that the word written is 
“ Ramzan ” and not “ Rabbisani " Ex. A, 
the registration copy of Ex. Y also contains 
the word “ Ramzani ". It must be said 
that there is an alteration in Ex. I regard- 
ing the month. Whoever made the altera- 
tion, I am not satisfied that it was the 
defendant who made it. If the plaintiffs 
wanted to charge the defendant with the 
express alteration of this document in one 
of its important particulars, they should 
have done so in the plaint which would 
have given the defendant an opportunity 
to meet it. The charges with regard to 
feeding mentioned in the plaint are clauses 
(/) and ig), namely, (f) “ no food is given 
by the defendant to any person daily and 
no public feeding made by the defendant 
in Ramzan or any other occasion ; (p) 
nothing is done in Ramzan month either 
according to Muhammadan religion and 
custom or according to the terms of the 
deed of 1879". These charges are met 
by the defendant in his written statement. 
The charge with which I am now dealing, 
viz., that that defendant has altered a 
direction contained in Ex I seems to have 
been suggested and that only very faintly, 
in the cdurse of the examination of the 
defendant. The evidence on this point 
that has been referred to by the learned 
Vakil for the appellants is what is spoken 
to by the defendant on the last day of his 
examination (3rd September 1921) which 
commenced the 13th July 1921. When he 
was re-called on the 3rd of September 1921, 
he stated thus: — "I produced in Court the 
two copies shown to me. My Vakil asked me 
to search and findthem out if available, (the 
two copies referred to are Exs. XIX and XIX 
(tt). “ I got them from my records. They 
have been in my custody for the past 40 
years. I filed Ex. I, one before the Tahail- 
dar and one on another occasion in the 
Jilla Court and obtained succession certi- 
ficate. Sivabiran Pillai who wrote Ex. I 
died eight years ago. I filed Ex. I in Courts 
and offices only after it was registered. ’’ 
In another place in the evidence given 


by the defendants we find, at page 52, that he 
states “In Ex. I it is written as Ramzan." 
No other evidence has been brought to our 
notice regarding this alteration. If the 
plaintiffs wanted to charge the defendant 
with this alteration in the settlement-deed, 
they should, in the first place, have stated 
it as a specific charge in the plaint itself 
and really cross-examined the defendant 
regarding the same. On the other hand, 
we find that no such thing has been done. 
The defendant while he was in the witness- 
box was not asked any question by the 
plaintiffs directly as to how the alterationin 
Ex. I which was in his possession was 
brought about. The document came into his 
possession fiom Amir Khan. The evidence is 
to the effect that feeding on a large scale is 
generally given in the month of Rabbisani. 
Amir Khan himself have, therefore, made 
this alteration after the registration of the 
document, and probably it was such an 
altered document that came into the posses- 
sion of the defendant. There is absolutely 
no motive for the defendant to make this 
lateration. In the absence of clear evidence 
to show that the defendant has altered 
Ex. I we cannot infer that the alteration 
complained of was brought about by him. As 
regards feeding in the month of Rabbisani 
I am satisfied from the evidence that the 
defendant has complied with the provisions 
of Ex. I. Though the 2ud plaintiff says 
that feeding should be done in this mosque 
in the month of Ramzan, he has to admit 
that feeding is done in other mosques in 
the month of Rahbisani. It is generally 
admitted that all Muhammadans fast 
during day time in Ramzan and during 
night they take kanji. The 1st plaintiff 
states that Amri Khan fed people in the 
month of Ramzan, but he does not know 
whether the defendant did as a trustee or 
in his private capacity or out of what funds ; 
and he also states that according to 
Muhammadan religion people are fed in 
the month of ffabhisani. The evidence on 
this point is dealt with at great length by 
the Subordinate Judge in para. 38 of his 
judgment. 1 do not think it necessary 
to pursue this point any further, as it is 
not the case of the plaintiffs that the defend- 
ant did not feed people in the month of 
Rabbisani (see P. W. No. lO’s (i. e. 1st 
plaintiff’s) evidence p. 34). The evidence 
of the defendant that feeding is generally 
done in the month of Rabbisani and that 
he has been so feeding the Muhammadan^ 
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has been believed by the Subordinate Judge. 
Charges ('/) and {g) though referred to have 
not been specially pressed before us by the 
learned Vakii for the appellants, for there 
is abundant evidence that kanji was dis- 
tributed to all the devotees who go to the 
mosque in the evening during the month 
of Hiimzan. On a consideration of the 
evidence in the case, 1 am not satisfied that 
the defendant’s continuance in the office 
which he has held ever since 1879 is 
incompatible with the interests of the 
institution and that he should be removed 
from its management. 

It was suggested that, even if there is no 
case made out for removing the defendant 
from the management of the mosque, we 
should frame a scheme for its management. 
In view of the evidence in the case that 
has been put before us, we do not think 
that we are called upon to formulate any 
scheme. 

In the result the appeal fails and must 
be dismissed with costs. 

V. N. V. Appeal dismissed. 

N. H. 


CALCUTTA HIGH COURT, 

Appeal prom Order No. 156 op 1924. 

August 19, 1925. 

Present;— Justice Sir Babington New- 

bould, Kt., and Mr Justice B. B. Qhose. 

FAZALAK RAHAMAN and others— 
Plainthtfs —Appellants 
versus 

ABDUL SAMAD and others — Defendants 
— Respondents. 

Civil Procedure Code (Act V of 1908), s 
Limitation Act (IX of 1908), Sch 1, Art I8I~-ResUtu- 
tion application— Limitation, operation of. 

Where a decree is set aside in appeal, and the order 
is confirmed in second appeal, hinitatnin for an 
application for restitution runs from the date of the 
order in second appeal and not from that in the first 
appeal. 

Uma Charan Chakrabarti v Nibaran Chandra 
Chakrabarti, 75 Ind. Cas 2, 37 C. L. J. 432; A. I. R. 
1923 Cal 389 and Ham Charan v. Lakhi Kanta, 7 B. L. 
R, 70t; 16 W. R. 1, followed. 

Limitation for a restoration application is thiee years 
undjr Art. 181 of 8ch I to the Limitation Act. 

AsutothOoswamiv.Upendra Prosed Mttra,3S Ind. 
-Gas. 17; 21 C. W. N. 584; 24 C. L. J. 467, relied on. 

Appeal against an order of the District 
Judge, Chittagong, dated the Slst Janu- 
ary 1924, affirming that of the Munsif, 
First Court at Patiya, dated the 27th of 
September 1923. 
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Babu Charvt, Chandra Sen, for the Appel- 
lant. 

JUDGMENT.— This is an appeal 
against an order granting an application 
for restitution. The original decree wad 
passed on the 12lh June 1916. In execu- 
tion of that decree certain ihoney was 
realised by the appellanls on the 17ti 
February lal7. The decree was reveisea 
on appeal on the Tih January 1920. There 
was a further appeal to this Court and 
the decree of the Appellate Comt vsas 
affirmed on the 20lh December 1921. This 
application for restitution was made on 
the 9th February 1923. On the authorities 
It is clear that the period of limitation is 
three years under Art. 181 of the Limit- 
ation Act [see Asutosh Goswami v. Upehdra 
Prosad Mttra (1)]. The point we have to 
decide is whether this period of limitation 
runs from the 7th January 1920 when the 
decree of the first Court was set aside or 
from the date of its confirmation on second 
appeal to this Court. 

In our opinion the lower Courts are 
right in holding that the time should be 
calculated from the later date. Though 
the facts are not the same we think the 
principles in the case of Uttul Charan 
Chakrabarti v. Nibaran Chandra Chakra- 
barti (2) are applicable in the present case. 
There attention bass been drawn to the 
lucid exposition of Mr. Justice Dwarka 
Nath Mitter in the case of Jiam Charan v. 
Lakhi Kanta (3) of the true effect of the 
disposal of an appeal upon the decree of the 
primary Court:- '‘If the decree of the lower 
Court is reversed by the Appellate Court, it 
is absolutely dead and gone. If, on the other 
hand, it is affirmed by the Appellate Court, 
it is equally dead and gone, though in a 
different way, namely, by being merged in 
the decree of the touperior Court, which 
takes its place for all intents and purposed 
Both the decrees cannot exist simultane- 
ously.” On the passing of the decree by 
this Court in second appeal the petitioners 
had a right to apply for restitution within 
three j’ears of that decree, and this they 
have done. 

We accordingly dismiss this appeal. We 
make no order as to coals. 

ns’ -js’t 1 ri n, ^ Appeal dismissed. 

(I) 38 Ind. Cas. ,17; 21 C. W. N. 564, 24 p. L. J 
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75 Ind. Oaa. 8; 37 0. L. J. 452; A. I. B. 1923 CaJ 


(3) 7P.L.R. 701: X« 
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CALCUTTA HIGH COURT. 

Appbal from Appellate DfiCRBa No. 1538 
OF 1923. 

July 8, 1925. 

Present . — Justice Sir Ewart Greaves, Kt , 
and Mr Justice B B Ghose. 
BANGSHI BADAN HALDAR— Plaintiff 
—Appellant 
mrsus 

RATAN Ijardar and others— 
Defendan rs— R espondents 
Bcrvjal Tenan< /y Act {VIII of ISS^), s 1^0 (b ) -EjCi t- 
ment^ salt for -Lease fv) indejlniie tei m- Lnu llnrd 
and tenant -Eject me 7it suit- Peirnanent tenanci/ — 
Onus 

Wlieu‘, 111 a suit foi ejectment of a tenant the 
detendaiit sets up a peimaiient iiglit the oiiui lies on 
him to substantiate his claim 

A landloid is entitled to evict a tenant liolding 
under a lease foi indefinite period by \ notice luidei 
s 49 (b), Bengal Tcninnc'}- Act 
Raj Kumati Debt v liatkatuUa Vandal, 12 Ind 
Oas IGl, 39 C. 278, 14 C L J 107, 10 C W N 6, 
followed 

^ Appeal against a deciee of the Addi- 
tional District Judge, Khiilna, dated the 
22nd December 1922, modifying that of the 
Munsif, Second Court at Khulna, dated 
the 28th June 1921. 

Babii Muknnda Behan Mallick, for the 
Appellant. 

Sir P. C Mitter and Babu Satindra Nath 
Miikerjec, for the Respondents 

JUDGMENT. 

Ghose, J. --This appeal arises out of a 
suit for ejectment of the defendants The 
plaintiff alleges that he purchased the jama 
which belonged originally to one Madhab 
Sardar in March 1908, the defendants are 
nnder-raiyats on whom he served notice 
under s 49 (b) of the Bengal Tenancy Act 
and that he is entitled to khas possession. 
Various pleas were raised in defence such 
as the plaintiff had not purchased any 
interest in the property; that he is not the 
sole owner of the holding and that the 
defendants were occupancy raiyats who had 
a heritable interest in the land and that no 
notice had been served under s 49 of the 
Bengal Tenancy Act. The Munsif found 
all the questions against the defendants and 
passed a decree in ejectment. On appeal by 
the defendants the lower Appellate Court 
found all the questions except one against 
the defendants. The point on which the lower 
Appellate Court disagreed with the Munsif 
was with regard to the nature of the 
interest the defendants as under- raiyats 
had in the land in suit. The lower Appel- 
late Court seems to have thought that the 
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under-tenancy might have been a perman- 
ent grant or at any rate a grant for an 
indofiiAte period and a lease was binding 
on the plaintiff and so he is not entitled to 
eject the defendants on service of notice to 
quit under the Bengal Tenancy Act. The 
defendants, however, did not produce any 
lease under which their right is supposed 
to have been created. It appears that there 
was a litigation between the predecessors- 
in-interest of the plaintiff and the defend- 
ants m the year 18b6. The defendants’ pre- 
decessor sued for possession of the land on 
the ground that he Lad been forcibly 
ousted bv hiS landlord and in support of 
his case it appears that he produced a lease. 
That lease, however, has not been produced 
in tins case It la alleged by the defend- 
ants documents have been destroyed by 
cyclone. But then tliey did not claim any 
under raujati interest under any lease in 
the present suit But they claimed .that 
they were occupancy raiyats and the lease 
if pioduced certainly would not have 
suppoi ted their plea. The Additional Dis- 
tiict Judge seems to have drawn the con- 
clusion which is not warranted in the 
absence of any evidence that that lease was 
a permanent giant. If the defendants 
claim any permanent right it was for them 
to substantiate it which they have nob done 
If the lease was for an indefinite period 
tlien under the ruling of the Full Bench in 
Raj Kumar i Debi v. Barkatulla Mandal 
(1) the plaintiff would be entitled to seek 
for ejectment on service of notice under the 
Bengal Tenancy Act The decision, there- 
fore, of the lower Appellate Court on this 
point IS erroneous. 

It was endeavoured on the part of the 
respondents to support the decree of the 
lower Appellate Court on the ground that 
the plaintiff was not the owner of the entire 
fama. This point was found by both the 
Courts below in favour of the plaintiff. 
What happened is this? When the pro- 
perty was sold the sale-certificate was taken 
in the name of the plaintiff and the pro 
forma defendant No. 5 and the plaintiff pre- 
sented a petition in the execution case 
stating that the pro forma defendant would 
have a 4 annas share as he had promised 
to pay 4-annas share of the purchase-money. 
But the finding is that the pro forma de- 
fendant never paid his share of the pur- 
chase-money nor entered into possession 

(1) 12 Ind. Oas. 161; 39 0. 278, 14 0. L, J. 407, 16 0. 
W. N, G. 
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of the property. Both the Courts below 
have found that the plaintiff had all along 
been in poseep,<^ion the javia purchased 
and upon lljot fiidit’g U cannot be contend- 
ed IhaL the ]jlaiiiUit 1*5 not the owner of tho 
entile ptopeity 

The judgment and decree of the lower 
Appellate Court are, therefore, set aside 
and those of the Munsif restored with cos^s 
in this Court and in the lover Appellate 
Court. 

GreaveSt J*— I agree. 

M. B. Appealldecreed, 

N. H, 


MADRAS HIGH COURT. 

Appeals Nos. 14 J and 195 of 1923. 

" September 23, 1925. 

Present:— Sir Victor Murray Coutts 
Trotter, Kt., Chief Justice, and Mr, Justice 
Eeiily. 

MANEPALLI SATANARAYANA- 

MURTHI— Defendant in A, 8. No. HI 
OF 1923 AND Respondent in A. 8. 

No. 195 OF 1923— Appellant 
versus 

THOMMANDRA ERIKALAPPA— 

Plaintjff in a. S. No. 14 1 of 1923 and 

Appellant in A. 8. No. 195 of 1923 
— Respondent. 

Vendor and purchaser— Sale of goods- -Wrong fid 
repudiaHon hy buye'r-’-Ve^idors suit for dainagcii — 
Vendor's abtlUg to deliver goods^ question of— Damages^ 
'ineasuve of— Deposit with vendor, whether forfeited — 
Vendee, rights of. 

In a suit for damages by a vendor for wrongful 
repudiation of goods, he cannot be defeated merely 
by its being sho^ni that after lepudiation by the 
buyer, he had not the goods to implement the contiact 
actually in his physical possession. The vendor can 
show that he could have supplied the goods contracted 
for either from the open maiket or from any other 
source and in either case he 'would be entitled to main- 
tain a suit for damages for wrongful i^repudiaticn [p. 
962, col. 2] 

British cfe Beningtons Limited v K, W. Cachar Tea 
Co. Ltd , (1923) A C. 48, 92 L. J. K. B. 62, 128 L, T. 
422; 28 Com. Cas, 265, followed. 

In such a case if the vendor has got a deposit frem 
the vendee towards the contract, he is not entitled to 
keep the whole amount of deposit irrrspeftive of 
actual damages sulTered. Where the actual damage 
suffered is less than the amount of deposit, the vendee 
is entitled to refund not only of the amount cf differ- 
ence between the two, but also to inteiett thereon. 
Lp. 963, col. 1.] 

Appeals against a decree of the Court of 
the Subordinate Judge, Kislna, at Ellore, 
in 0, a No. 145 of 1921. 


V. THOMMANDtlA ERIFALAPPA. [92 J. 0. 1926] 

Mr. Patanjali Sastry^ for the Appellant 
in A. 8. No. 141 and the Respondent in A. 
S. No 195 of 1923. 

Mi.jS. Varadiichariar, for the Respondent 
in A S No. 141 and the Appellant in A. S. 
No. 195 of 19:'3 

JUDGMENT. 

Coutts Trotter, C. J.— This case is 
really governed by the decision of the 
House of Lords in British & Beningtons 
Linuted v. N. W. Cachar Tea Co., Lid. (1). 
As I undeistand that case, it lays down 
that a seller is not to be defeated merely 
by its being shown that after repudiation 
by the buyer, he had not the goods to 
implement the contract actually in his 
physical possession. He can show that he 
could supply the goods contracted for 
eitlier from the open market or from any 
otlier source and he would be entitled to 
maintain a suit for damages for wrongful 
repudiation. 

In this case the contract was that the 
buyer should take the goods between the 
20th and the 30th of April 1919. He did not 
do so and he set up a false defence that he 
sent two men to take delivery within the 
contract peiiod. Those two men were 
called and gave evidence and the learned 
Judge refused to believe them. No Judge 
silting as a Jury would hay^^believed them 
because the seller wrote 0^4! 28th April 
1919 reminding the buyer that the dale 
of effluxion of the contract was drawing 
near and the buyer (plaintiff) did not 
answer that until as late as 6th May 1919 
w’hen he set up this lying story about the 
twm mfn having gone for the rice and 
being sent empty aw’ay. Noav a point had 
been taken in this (Jourt by Mr. Patanjali 
Sastri, which is certainly ingenious, and it 
is this, that on the evidence before the 
Court which w’e have in form of deposi- 
tions it w'as never proved by the seller that 
the goods he had were goods whicL corres- 
ponded to the description of the goods to 
be sold, it being common knowledge of 
course that theie are different brands and 
diffeient qualities of rice, and indeed 
different qualities were mentioned at the 
liial. Two witnesses were asked whether 
they kneAv, what soit of lice it was that 
the defendant proved to the learned Judge 
that he bad at Ellore, and they spoke of 
Ecme rice in eemebody's godown and of 
some more that be could have got delivery 

(1) [im) A. 0. 48; 92 L. J. K. B. 62: 128 L. T. 422: 
28 Com. Cas. 265. 
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of against cash from the Bank. Of course 
the people who were asked those questions 
replied — there is no doubt that the Vakil 
knew that they would reply that they did 
nut know. But unfortunately there is not 
a trace of that suggestion as to the quality 
not being right having been put to the 
defendant himself, the seller, who knew all 
about it. We are not to forget that the 
buyer’s case at the tiial was that he was 
entitled to have damages because he had 
asked for delivery and had not got it. 

In my opinion, it would be quite wrong to 
act on a suggestion of this kind when it is 
clear that the defendant was never given 
a fair chance of explaining it at the trial. 

The buyers appeal (A. 8 No 195 of 
1923) will, therefore, be dismissed with 
costs. 

With regard to the seller s appeal (A. S. 
No. 141 of 1923) he says first that, having 
got a deposit and there having been a 
failure by the buyer to take delivery, he 
ought to keep the deposit. Ilis own origi- 
nal suggestion was that he should return 
the deposit less whatever he is entitled to 
by way of damages I can content myself 
with saying that it is never the practice 
in mercantile contracts, to hold tint what- 
ever be the damage suffered or not suffered, 
the seller is to be entitled to keep the 
deposit. He is only entitled to such 
damages as the learned Judge sitting as a 
Jury has suggested, namely, 12 annas, a bag, 
and I do not think wo ought to interfere 
in a matter which is eminently one for the 
Trial Judge. 

With regard to interest, it sounds plausi- 
ble to say, as Mr Varadachariar has argued, 
that a person who is in defcuilt cannot 
possibly be heard to say that he is entitled 
to claim interest from the other side. The 
answer to it is the one that the learned 
Judge has given namely, that the seller 
should have made calculation of the damage 
he has actually suffered and tendered the 
return of the balance to the buyer. ^ No 
doubt it puts a man in a difficulty and if he 
goes ultimately into a Court of Law he 
might have to justify his fixing the figure 
as best he could. But I take it that almost 
any tribunal would have an indulgent eye 
on the arithmetic of a man who adopted 
that straight-forward course. In the result 
the seller had the buyer’s money in his 
hands for a good many years to the amount 
of the excess between what the Judge has 
allowed by way of damages and the amount 


SiTYA BllANOOn OSflAU 963 

of the deposit which was Rs. 4,001. I think 
here too the judgment of the learned Judge 
must be upheld and this appeal also will 
be dismissed with costs. 

Reilly, J.— I agiee. 

V, N v. Appeals dismissed, 

N. U. 


CALCUTTA HIGH COURT. 

Appeal from Appbllatb Decree No. 2113 
OF 1^23. 

July 17, 1925 

Present -—Justice Sir Babington 
Newbould, Kt. 

GOPAL CHANDRA DAS and another 
—Defendants Nos. 7 and 8— Appellants 
versus 

Kumar 8 ATY A BHANU GHOSHAL 
AND oTiiE'is— P laintiffs — Respondents. 

Lessor and lessee - Permanent residential tenancy — 
Presumption, when arises — Fresh lease — Old tenancy y 
whether continued— Advci'se possession by lessee 
Wheie the oiig in of a tenancy for residential pur- 
poses is known, no presumption of permanency can 
aiise [p col 2J 

Abdul Halim Khan Chaudhuri v Elahi Baksha 
Saha, 85 Ind Cas 103, 52 C 43, 29 C. W N 138, A I 
K 1923 Cal ^09, followed. 

A fiesh lease executed after the expiiation of the 
tnm of the pievious lease creates a new tenancy and, 

IS not a conlirmation of the xnevious tenancy [p 965, 
col 11 

A pel son who has lawfully come into possession as 
tenant from joar to year or a term of yeais cannot bv 
sottin^^ up, however notoriously, during the continu- 
nne ‘ of such relation, any title adverse to that of the 
landlord inconsistent with the legal i elation between 
them, acqune, by limitation, title asownei or any other 
title incorisi'^tcnt with that under which he was let 
into iiossebsion fp 9G.”), col 2 ] 

Rajah ot Venkataqin v Mukku Nai'saya, 7 Ind 
Ciib 292, 37 M 1,8 J\1 L T 258, (1919; M. W N. 369, 
followed 

Drohohioifi (fupta v Davis, 14 0 323, 7 Ind. Dec 
(n s ) 214 Hiid Seshamma Shettati v Chickaya liegade, 
25 M 507, 12 M L J 119, distinguished 
Appeal against a decree of the District 
Judge, 24: Pargannas, dated the 17th July 
1923, reversing that of the Munsif, First 
Court, Ahpur, dated the 29th September 
1921. 

Dr. Divarka Nath Milter, and Babu 
Narendra Nath Mitter, for the Appellants. 

Babu Siivendra Nath Gxiha and M. Nwr- 
uddin Ahmed, for the Respondents. 

JUDGMENT.— -This is an appeal 
against a deciee in ejectment. The appeal 
is valued at Ks, 28 1*0. Ihis valuation is 
made under the statutory piovisions of tfee 
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Siiits^ Valuation Act and the Court Fees Act 
and in no way represents the real value of 
the property. I am told if the defendants 
succeeded in establishing their claim to a 
permanent right to the land in suit the 
value of the property would be no less tlian 
Es. 20,000. 

The appellants before me are defendants 
Nos. 7 and 8 in the suit. The defendant 
No. 7 through his beiiaindar and son de- 
fendant No. 8 has purchased the tenancy 
interest of a holding which originally com- 
prised two plots of land. One of these is 
about 14 cottahs in area situated on the 
east of Bridge Road Chetla and that is the 
plot which is the subject of the present 
suit. The other plot is to the west of the 
same Road and is about one eottah in area. 
The plaintiff served notices to quit on de- 
fendants Nos. 1 to 7 treating the tenancy as 
a tenancy-at-will. 

The appellants-defendants contested tlic 
suit and before me the same contentions 
were urged as had been urged in the lower 
Courts. The following were the four points 
urged ; firstly^ that there had been no 
division of the original holding and that 
this suit being one for ejectment from a 
portion of the holding would not lie, 
secondly^ that from the facts found by the 
lower Appellate Court the legal inference 
should be drawn that the defendants had a 
permanent tenancy ; thirdly, that the de- 
fendants and their predecessors had acquir- 
ed a right of permanent tenancy by pre- 
scription ; and lastly, that the notice to quit 
was bad because it related to a portion of 
the holding and also because it had not been 
served on the defendant No. 8. 

As regards the first point it appears that 
there was a partition of the estate in 1902 
by a decree of the Civil Court, In that suit 
the 14 eottah plots which the subject of the 
present suit fell to the share of the plaint- 
iffs and the other one eottah of the holding 
fell to the share of the co-sharers. Hince 
then it is found that the plaintiffs and their 
co-sharers were realizing rent sepaiately 
from the plots allotted to their share. It is 
contended that this finding is not sufficient 
to create a division of the holding which 
would be effective as against the tenants. 
But. the finding of the lower Appellate Court 
is more than that. He has further found 
that the situation was accepted by the 
tenants of the landlords, and if this is 
correct and the tenants acquiesced in the 
clivieion of the holding there can be no 
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doubt that the lower Appellate Court was 
right in deciding that the holding was 
effectively divided. In my opinion the facts 
stated are sufficient to support this deci- 
sion. It is pointed out that when the plaint- 
iffs realized rents from the defendants by 
cetlilicate procedure, though an objection 
w^as taken on behalf of the defendants that 
there were two plots that objection was not 
])ressed, and no objection was taken that 
there was no appointment made. It is found 
farther that there is no question here that 
the Tewaries, that is to say, the appellants’ 
predecessors, were jd^^ced in any awkw^ard 
jiosition. On tliese facts I hold that the 
lindingof acquiescence by the tenants is 
justified and theie was such a division that 
the plot of land which formed the subject of 
the present suit became a separate holding. 

As regards the second point the case-law 
on the subject has been fully dealt with in 
the recent judgment of Mr. Justice Chakra- 
vaiti in Abdul Hakim Khan Chaudhuri v. 
Elahi Bakiyha Saha (1). At page 62* the 
elements which w ere found to have existed 
in cases w’here presumption of permanency 
was made are stated as follows First, 
the origin of the tenancy for residential 
purposes must be unknown ; secondly, 
the existence of permanent pucca buildings 
on the land built long before any contro- 
versy arises and that to the knowledge of 
the landlord; thirdly, nnifoim payment of 
rent ; ’fourth , recognition of successions 
and transfer by the landlord. On the 
findings in the present case it w^ould ap- 
pear that the second and fourth of these 
elements may be said to have been estab- 
lished. As regards the third though the 
payment of rent has not been uniform the 
increase has been light having regard to 
the market value of the land. But, in my 
opinion, this contention must fail on the 
ground that the appellants have failed to 
establish the first of the elements that the 
origin of the tenancy for residential pur- 
poses must be unknown. The plaintiffs, 
have proved a kabahyat of the year J244 B, 
A*, corresponding to 1837 A. I). .The com- 
mencement of the kabnliyat which is the 
important portion is as follows : — “The term 
of the rented land measuring about 12, 
cottahs standing in my name situate in 
Mouzah Chetla Pargana Magura appertain 
to Kidderpore having expired I, Qopal 

(1) S5 Jnd Cas, 103; 52 C 43; 29 0. W. N. 138; A. I 
R . 1925 Cal. 309, 

’♦'l^agQof52 0, 
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Tewari again take the aforesaid land on the 
same rent for a period of one year from 
Batmkh of the current year up till Cliaitra 
for residential purposes. I shall pay rent 
at the rate of Rs. 3 8 sicca Rs 3-li-9 per 
year according to the following monthly 
instalments. When the term of this kabii- 
liyat expires and unless and until any 
second arrangement is made I will pay 
rent without any objection at the above 
rate’\ 

For the appellants it is contended that 
this kabulhjat is a confirmatory lease le- 
cognizing the existing tenancy. Although 
it would appear from the kahuliyat that 
the executant had held the land previous to 
its execution, it also appears that the tenancy 
by virtue of which he held the land pre- 
viously had come to an end, since it is 
stated that the term had expiied A fresh 
lease executed after the expiration of the 
term of the previous lease creates a new 
tenancy and is not a confirmation of the 
previous tenancy, I would, therefore, hold 
that the tenancy of the appellants' predeces- 
sors commenced with this lease as evi- 
denced by the kabulnjat and was, thea-efore, 
known I would further hold that even if 
this be not tieated as the commencement 
of a new tenancy it is stiong evidence in 
the plaintiffs’ favour to show that the terms 
on which the land was let to the plaintiffs 
were not the terms of a permanent lease. 
Further if I were to hold that this is a 
case in which I have to consider whether 
permanent tenancy should have to be 
inferred from all the facts of the case it 
would be very hard for the appellants to 
explain the admission made by defendant 
No. 8 that what he had purchased was only 
a monthly thica charaiia tenancy-at-will. 
Holdirigas I do that the origin of the tenancy 
is known it follows on the law as laid down 
in the case as already cited that no pre- 
sumption of permanency should be made in 
the appellants' favour in the present case 

I now come to the contention that the 
appellants’ predecessors obtained a mokar- 
rari mouraslii right by adverse possession. 
What is found is that m 1868 they asserted 
that right and the landlords took no steps 
to contest that assertion In my opinion 
the mere assertion of such right by an 
admitted tenant would not create any right 
superior 1o that of his tenancy even though 
followed by possession for over 12 yeais. 
On behalf of the appellants my attention 
been drawn to ^ decision of the Madrae 
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High Court in Rajah of Venkataghn^ v. 
Makku Narasaya (2). At page 9* it is stat- 
ed . “ So far as this Presidency is con- 
cerned, it would seem to be well settled that 
a person wno has lawfully come into pos- 
session as tenant from year to year or a 
term of yearscannot by setting up, however, 
notoriously, during the continuance of such 
relation, any title adverse to that of the 
landlord inconsistent with the legal rela- 
tion between them, acquire, by limitation, 
title as owner or any other title inconsistent 
with that under which he was lot into pos- 
session”. The j iidgment further points out 
that this doctrine is consistent with the law 
in England. It then goes on to say “We 
do not find the doctrine has been formulat- 
ed in the other High Courts in India In 
fact in Calcutta and Bombay, the view would 
seem to be that the assertion of the adverse 
light coupled with possession for the siatu- 
toiy period is enough”. In support of this 
statement two Calcutta cases are cited, but 
neither of them contain l^a denial of the 
principle there stated The case of Droho- 
inoyi Gupta v Davis (3) has been summariz- 
ed and distinguished in an earlier decision 
of the Madras High Court, Seshamma SlieU 
tati V Chickaya Hegade (4) There the 
tenants who were held entitled to plead the 
right by presciiption became trespassers 
from the date of the death of the widow and 
continued to hold the land for statutory 
period professing to hold the same as per- 
manent tenants under the lease granted by 
the widow There is no doubt that a tres- 
passer, whether he is a former tenant whose 
tenancy has come to an end or whether he 
IS a tenant encroaching as in on other lands 
of the landlord, can by prescription acquire 
a tenancy light But no case of this Court 
has been shown to me in which it has been 
held that a tenant from year to year can 
by setting up a title adverse to that of his 
landlord acquire a title giving him a better 
right than that which he has under his con- 
tract of tenancy whereas the principle 
stdted as established by the Madras High 
Court has been followed in Birendra 
Ki<ihore Manikija v Fuljan Bibi (5) It was 
there held that while the contract of tenancy 
IS 111 force either party cannot practically 
obtain a variation thereof by persisting for 

(2) 7Tiid (tis 202, 37 M 1, 8 M h T 258, (1010) 
M \V N 3(>0 

(3) no 32 J, 7 hid D v (n s j 211 

f4) 25 M 507, 12 M L J 110 

(5j 38 hid Gas 469, 25 0 L J 467 

of 37 ™ 
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a long period in his assertion that the term 
is otherwise than what it really is. I, there- 
fore, hold that since the defendants’ pre- 
decessors werein possession as tenants on the 
terms of the Icabulipat which has been prov- 
ed in tins case the mere assertion by them 
in 18G8 that they had mokarrari mourashi 
tenancy w'ould not give them any greater 
right than they held under the lease. 

The last point was not seriously pressed. 
As regards the deficiency of notice in con- 
sequence of its relating to a portion only of 
the holding the argument stood or fell on 
the success or failure of the argument on 
the first contention. It was conceded that on 
the findings that the defendant No. 8 was 
the benamidar of his father defendant No. 7 
it could not be urged that any notice on 
him was necessary. 

For the above reasons I hold that the 
appeal fails and is accordingly dismissed 
with costa. 

N. H. Appeal disiaisscd. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1235 of 1925. 

November 23, 1925. 

Present: — Mr. Justice Dalip Singh. 
ALLAH BAKHSH and another— 
Plaintiffs — Appellants 
versus 

The municipal COMMITTEE of 

ROHTAK THROUGH RAGHBIR SARAN, 
SECRETARY of tub MUNICIPAL 

COMMITTEE, ROHTAK— Defendant 
— Respondent. 

Limitation Act (IX of lOOS), 6, 12 — Time allowed 
for copies, calculation of — Appeal filed with defective 
vakalatnama-*Sw6?e(7!ie7U filing of valid ^ vakalat- 
Xia.mil, effect of-- Secrtiarij Municipal Committee sign- 
ing vakalatnama —Ratification by President, effect 
of — Extension of time— Discretion, exercise by AppeL 
late Court — Punjab Municipal Act (II I of 10ll),s lOf 
pi'oviso — Suit for declaration of owneiship of site 
— Municipal Committee's ownership, question of. 

Time allowed for copies in filing an appeal should 
be calculated from the date of application up to the 
date when the copies are despatched, and not merely 
up to the date Avhen they aic ready, [p 966, col 2, p. 
967, col 1 ] 

Ghulla Singh v. Sohan Singh, 69 Ind. Cas Sll^, 3 L. 
280; A. I. R. 1922 Lah 219, 4 L. L J 500, Gurdit 
Singh v Charan Das, 72 Ind Cas 797; AIR. 1922 
Lah 415 and Municipal Committee, Chimot v Bashi 
Ram, 69 Ind. Oas. 895; A 1. R 1922 Lah 170, relied 
upon. 

There is no authority for the proposilioii that 
because once a vakalatnama has not been objected to, 
it IS good for all purposes and that an appeal filed 
with tliat defective vakalcttnama is properly filed, 


Nor does a new power-of-attorney validate an appeal 
so far as the lime for filing an appeal is concerned. 
But in these matteis a Court should not be too meti- 
culous especially when a person on whose behalf 
the appeal was filed has accex>ted or ratified the action 
of tho person wlio filed tJie appeal on his behalf, [p. 967, 
cols 1 A 2 ] 

Gopal Singh v. Bhaga, 69 Ind. Cas. 365; A. 1. R. 
1921 Lah. 296, construed 

Khaira v Nathu, 55 lud Cas. 990, 2 U. P L R (L.) 
SS, Sri Chandan Bhuyav Tlai'oo Sethi, 11 Ind Cas. 
387.13 0 L J 5H, Mohammad Ah Khan v, Jasram, 
23 Ind Cas. 104, 30 A 40. 11 A L J 1015, Chhaun- 
nessa Bxhi v. Basil ar Rahman, 5 Ind Ca.s. 532, 37 G. 
399 at 400, 11 C ]j, J 285 and Banwari Rai v. 
C he thru Lai Rai, 74 hid Cas 1033, AIR 1924 Pat. 
114, 2 Pat L R 174, referred to 

Therefore, uhero a Municipal Committee or its 
President lias endorsed the action of the Secretary m 
signing the vakalatnama for filing an appeal on behalf 
of the Municipal Committee, and the opposite party has 
not objected to the vakalatnama as originallj’' filed in 
the suit, it should be considered that the Secretary 
was empowered by the Municipal Ccmmittee or its 
President to instruct ilic Pleader and had authority to 
sign the vakalatnama on behalf of Municipal Com- 
mittee fp 967, col. 2 ] 

Under the above mentioned circumstances piovisions 
of 8 5 of the Limitation Act may also be invoked, if 
necessarv, for extending the time for filing the appeal. 
Lp 967, col 2, p 968,001 1 J 

If a t'ourt (foes not exercise a discretion which it 
might have exercised, it is open to the Appellate Court 
to exercise that dibcietion. [p 9G8, col 1] 

In a bint for a declaration that the plaintiffs are 
owners of a site, which arises in consequence of 
Municipal Committee s refusal to peimit the x>laintif!s 
to build on the site, on tlie ground that there is a dis- 
pute about the owncrfelnp of tho site between tlie 
apjilicant and the Municipal Committee, it is enough 
to decide whether plaintilTs are entitled to the property 
or not and it is not necessary to give a finding as to 
whether the property belongs to the Committee or not. 
[tbid ] 

Second appeal from a decree of the Dis- 
trict Judge, Karnal, dated the 27th Marcli 
1925, revel sing that of the Subordinate 
Judge, Fourth Class, Rohtak, dated the 28th 
August 1924. 

Mr. Shamair Chand, for the Appellants^ 

Lala Jagan Nath Aggarxval, for the Re- 
spondent. 

JUDGMENT*— In this appeal Mr. 
Shamair Chand for tho appellant has, first 
of all, contended that the appeal before the 
learned District J udge was barred by time, 
because the time to be allowed for copies 
should be calculated from the date of appli- 
cation up to the date when the copies were 
ready for delivery and not up to the date 
when the copies were despatched. There 
is, however, one ruling of this Court report- 
ed as (IhuUa Singh v, Sohan Singh (1) w’hich 
holds the contrary. There are also two 

(1) 69 Ind Cas. 818; 3 U 280; A. I R. 1922 Lah ?19; 
4 L. L, J. 500. 
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Division Bench rulings, Gurdit Singh v. 
Charan Das (2) and Municipal Committee, 
Chiniotv. Bashi Ram (3) in which ife was 
held that time should be reckoned up to the 
date of despatch. Therefore, no force in 
this contention. 

The next point argued by Mr Shamair 
Ohand is that the appeal was not pioperly 
presented, because the vakalatnama of the 
Pleader representing the appeal was sij^ned 
by the Secretary of the Municipal Committee 
and the Secretary had no power to institute 
an appeal. It seems that on the 2r)th of 
February 1925 the point was noticed by the 
learned District Judge and at that time tlie 
Pleader for the respondent stated that there 
was a resolution of the committee authoris- 
ing the Secretary to file the appeal. The case 
was adjourned and on the same day Counsel 
re appeared and stated that there was no 
such resolution but that there wasanendorse- 
ment on a paper by the President to the 
effect that the copy of the judgment may be 
sent to Lala Nanak Chand to file the appeal 
etc. The case was again adjourned to the 
26th of March 1925, as the Pleader for the 
respondent asked for time to produce law 
on the subject On the 26bh of March 1925 
a power of-attorney signed b\^ the President 
was put in. Tiie learned District Judge 
held, however, that as the suit had been 
defended hv the Municipal Committee and 
the tahalatnama in the suit was signed by 
the Secretary and no objection had been 
takento the vakalatnama bv theplamtifi and 
as further a new power'oE-attornev signed 
by the President had been put in, therefore, 
on the authority of GopiJ Saigh v. Bhaga (1) 
and of Khaira v. Nathn (5) the appeal was 
properly filed Ihit Mr Shamair Chand 
argues that Gopal Singh v. Bhaga (1) is not 
an authority for the proposition that the 
vakalatnama not objected to in the suit 
would be good for purposes of appeal and 
that Khaira v. Nathn (5) does not apply to 
the facts of the case, as here there was no 
question of oversight, though there might 
have been a mis-apprehension of law. I 
think that Gopal Singh v. Bhaga (4J does not 
lay down that once a vakalatnama has not 
been objected to it is thenceforward good 
for all purposes and that an appeal filed 
with that defective vakalatnama is proper- 
ly filed. Mr. Shamair Chand further con- 

(2) 72 Ind Oj.j 797, A I R 1922 Lab 11 j. 

(S) lad Cas 895, AIR 1922 Lab 170. 

(4) 69 Ind Crts. 365; A I R 1924 Lah. 296. 

(5) 55 Ind. Cas, 990j 2 U. h R, {U) 88, 


tends on the authority of Sri Chandan 
Bhu\,a V llaroo Sethi (6), a Division Bench 
ruling of the Calcutta High Court, that a 
new power of-attorney does not validate an 
appeal so far as the time for filing an appeal 
IS concerned, in other words, that it lias no 
retrospective clfeet, and lie has also cited 
Mohammad Alt Khin v Ja^ram (7) in sup- 
poifc of his coateniioii .Mr. Jagan Nath m 
reply has ledied on Chhaijunncsm Bihi v. 
Basfrar Rahman aud on Banwari v. 
Chettra Lai Rai (9) Theie is no doubt 
that Sri Chandan Biiuya v. JIaroo Sethi (6), 
IS the ruling most in point so far as the 
facts of the case are concerned, but it seems 
to me that the general principals of the 
other rulings lay down that in these matters 
a Court should not be too meticulous, special- 
ly when the person, on whose behalf the 
appeal was filed, has accepted or ratified 
the action of the person who filed the 
appeal on his behalf I think our own 
Court in Khaira v Nathn (5) also seems to 
lean to the view that in these matters the 
more lenient view should be taken and as 
the Municipal Committee or its President 
has undoubtedly endorsed the action of the 
Secretary and as the plaintiff did not object 
to the vakalatnama oiiginally filed in the 
suit, I think it should be held that the Sec- 
retaiy was empowered by the Municipal 
Committee or by its Piesident to instruct 
the Pleader and therefore had authority to 
sign the vakalatnama of the Pleader on 
behalf of the Municipal Committee. Fur- 
ther, having regard to all the circumstances 
of the case 1 should be inclined to extend 
the time under the provision of s 5 of the 
Indian Limitation Act if I considered it 
necessary to do so. No doubt, there was 
a delay of a mouth before the vakalatnama 
signed by tlie President was put in and this 
delay has not been successfully explained 
but in view of the conflict of rulings on the 
point it is possible that the legal adviser of 
the Municipal Committee did not consider 
that it was necessary to have a vakalat- 
nama signed by the President. Mr. Sha- 
mair Chand has quite rightly laid stress on 
this delay and I have been pressed by the 
argument on this point. However, as I have 
stated above in all the circumstances of the 

(6 11 Ind Oas 387, 13 0 L J 5U 

(7) IM Ind Cis 161, 3G A 46, 11 A L J 1015 

(8; 5 lad Oaa 532, 37 0. 399 at p 40G, 11 C. L. J. 
285 

(9) 74 lad Oas. 1033; A. I, R 1921 Pat 114, 2 Pat. 

u li. 
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rase I would exercise my discretion in the peculiar circumstances of the case I leave 


matter and if necessary extend the time for 
filing the appeal. It is clear law and not 
contested before me that if a Court below 
does not exercise a discretion which it 
might have exercised, it is open to the 
Appellate Court to exercise that discretion. 
This point, therefore, is also repelled. 

Lastly, Mr. Shamair Chand has raised a 
cuiious contention. He argues that this 
suit arose because the Municipal Committee 
refused the plaintiff permission to build on 
the land under the proviso to s. li‘3 which 
empowers a Municipal Committee to refuse 
permission to l)uild on the ground tliat 
there is a dispute about the ownership of 
the site between the applicant and the Muni- 
cipal Committee. Mr. Shamair Chand con- 
tends that, therefore, it is necessary in a case 
of this kind to decide not only whether the 
plaintiff is entitled to the properly but also 
to decide whether the Municipal Committee 
is entitled to the property because in either 
event a decision by the Court would put an 
end to the dispute between the applicant 
and the Municipal Committee and then the 
terms of the proviso to s. 193 would not 
empower the Municipal Committee to refuse 
permission to build. I am, however, of 
opinion that the Legislature did not mean 
to confer any such right on an applicant to 
put a Municipal Committee to proof of its 
title to land in dispute. On the contrary, 
by not directing that a suit should be 
brought by an applicant when pei mission 
was refused by the Municipal Committee on 
this ground it by implication left the par- 
ties to their ordinary remedies at law. The 
plaintiff, therefore, could only ask fora de- 
claration that the site \\a& his. He could 
not ask for a declaration that the site was 
not the Municipal Committees. Fuither, 
this point was not put into issue and does 
not seem to have been argued in this light 
before the learned District Judge or before 
the Trial Court. Mr. Shamair Chand iclies 
on the words of the plaint which do slate 
that the site does not belong to the Muni- 
cipal Committee as well as assert that it be- 
longs to the plaintiff, but having regard to 
the course of the suit I think that this Avas 
nothing more than the usual tautology of 
the plaint, and I do not think that the point 
should be allow’ed to be raised for the first 
time in second appeal, especially as it 
would necessitate a remand to enable the 
Municipal Committee to prove its title. 

therefore, disjnigs the appeal but in tjie 


the parties to bear their own costs, through- 
out. 

R. L. Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Krvision Petition No. 644 of 1923, 
September 23, 1925. 

Present ' — Justice Sir Charles Gordon 
Spencer, Kt., end Mr. Justice Madhavan 
Nair. 

P. V. VEEEANAN AMBALAM— 
Defendan r— P etitioner 
versa s 

AYYACHI AMBALAM— Plaintiff— 
Rksi’ondbnt. 

Contract Act (IX of IS72), ss 65 — Chit fund 

tran'tactiou, whether lottery Suit by nnn-pri ze-winner 
ayauist i>t<(Lchoh{er for return of subscription, whe- 
ther maintainable — Coniuict, whether void from in- 
ception 

A chit fund consisted of 500 subsciibcis, each sub- 
scribing Rs 2 per mensem At the end of each 
month a cdiit was drawn bv lot and the winner was 
paid Ks 100 Thereafter his connection with the cliit 
fimd ceased altogetlicr and he was not under any 
obligation to continue lus snbscnjjtions According to 
the iiilos of the fund, the drawing would thus goon 
for 50 months wlicn tlie chit fund would be wound up, 
the stakeholder paying back to the remaining sub- 
sciibers the total amount subscribed by each of them. 
In a suit by a non-prize-winnoi after subscribing for 
4S instalments for return of amount of subscription 
^vith interest 

Held, that the chit fund tiansaction was a lottery 
and the plaintiff was not entitled to rccovei the 
amount either by vii tue of the contract or by reason 
of any obligation under s 05 of the Contract Act as if 
the contiacl had become void []) 9C9, col 2, p 973, col. 
1] 

Naqappa Pillai v Amnachalnm Chefty, 85 Ind Cns 
1010, 47 JM L J S76, A I K. 1925 Mad m, Sankunni 
V Jkkora KuiU, 521nd Cas 989, (1919; M W N 570, 
10 Jj. W 155, 37 M L d 209 and Rickards v Starch, 
(1911) 1 K H 290, 80 L J K B 213, 103 L T 813, 27 
T L R 29, followed 

Shanmvga Mudaliar v Kumaraswami Mudali, 90 
Ind Cas 420, 21 L. W 403, A I R 1925 Mad 870; 
(1925) M W N 655, 48 M 661, dissented from 

Wallingford v Mutual Society, (1880) SAC 685, 50 
L J g. B 49, 43 L T. 258, 29 W K. 81, Kamakshi 
Achari v Appavu Pillai, 1 M. H. 0 R 448 and Vasu- 
devan Nambiidi I v. Mammod, 22 M. 212, 8 Ind. Dec. 
(N 8 ) 151, distinguished. 

Petition, under e. 25 of Act IX of 1887, 
praying the High Court to revise a decree 
of the Court of the District Miinsif, Melur, 
dated the 12fh March 1923, in 8. 0. 8. No. 
1281 of 1922. 

Mr. A. N. Krisjind Alyavgar, for tjie 
Petitioner, 
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Mr. K, y, Srinivasa Iyer, for the Ke- 
spondent. 

JUDGMENT. 

SpencePi J. — Two questions have been 
argued in this civil revision petition. The 
first is whether the chit transaction, in which 
the petitioner was the promoter and the re- 
spondent was a subscriber, partook of the 
character of a lottery or consisted of wager- 
ing agreements between the subscribers 
and the promoter. The second is whether 
the respondent is entitled to recover the 
money which he subscribed either upon the 
terms of the contract between him and the 
petitioner, ur by reason of the obligation 
cast by s. 65, Indian Contract Act, upon 
the persons who have received any advan- 
tage, of restoring it upon an agieement or 
contract becoming void or being discovered 
to he void. 

The mere fact that the order in which 
members of a Mutual llenefit Society take 
their benefits is determined by the drawing 
of lots does not constitute the transaction a 
lottery {Vide Wallingford v. Ahiinal Society 

' ... 

In the particular form of chit transaction 

that IS before us, 500 persons undertook 
each to subsciibe two rupees at each instal- 
ment and there were to be 50 drawings at 
each of which the winner was to get Rs 100 
and walk out without any liability to sub- 
scribe for any subsequent instalments In 
other words the promoter laid odds of 98 
to 2 at the first drawing against any par- 
ticular subscriber drawing the winning 
ticket. At the second drawing he laid odds 
of 96 to 4 with each of the remaining 499 
subscribers, and so on till 50 drawings had 
taken place and 50 subscribers had drawn 
the prize of Rs 100. 

The promoter was secure against loss as 
he got two rupees from each of the 500 
subscribers for the first instalment and he 
paid out only Rs. 100 to the winner. After 
the 50th drawing those who had not drawn 
a prize were entitled to get their money 
back without interest. The promoter was 
able to pay the prizes to those who drew the 
winning numbers out of the subscriptions 
paid into his hands by the otheis, and he 
recouped himself from loss at the end by 
putting the money left in his hands from 
each instalment of subscriptions out to 
usury and pocketing the interest, The 
chance of getting a prize of Rs, ICO for a 

(1) (im) 5 A. 0. C85, so b. J Q 49; 43 U T. 
858; 80 W. R. 81, 


payment of two rupees at the first drawing 
four rupees at the second and six rupees at’ 
the third and so on, free from any further 
liability to the winner, was the bait for 
attracting investors. The adventitious 
character of the gams also had the effect of 
making the whole transaction a lottery and 
the agreements between the promoter and 
the subsciibers wagering agreements within 
the meaning of s 30, Contract Act. All who 
took part in what the law regards as an un- 
lawful transaction were in pan delicto and 
no participator in it can invoke the help of 
the law for enforcing his claims to recover 
any money entrusted to any person to abide 
the result of the drawings, even though 
the return of sums subscribed by tJio.se who 
were not lucky enougli to draw winning 
tickets was one of the conditions of the 
transaction 1 agree with the opinion of 
Odgeis, J , in Nagappa Filial v. Arunacha- 
lam Chetty (2) that the agreement to re-pay 
the subscriptions in a case like this is not 
seveiable fiom tlie prize arrangement. 
Neither can a subscriber invoke s. 65 of the 
Contract Act, for the agreement in this case 
did not become void nor was it discovered 
to be void but it was void for illegality 
from its inception (see Indian Conti act and 
Specific Relief Acts by Pollock and Mulla, 
1th Edition, pages 365— 368) and the object 
of the subscription, which was the formation 
of an association for conducting 'an unlaw- 
ful system of lottery has been accomplish- 
ed When money has been paid under an 
illegal contract which has been partially 
carried into effect, it cannot be recovered 
back [Vide Kearley v. Thomson (3)J 

The respondent’s Vakil relied upon 
Shaninuga Mndaliar v Kimarasicami 
Miidali (4), which, with due respect, 1 feel 
difficulty in regarding as a decision based 
on sound principles. That case and tlie one 
before us possess the common featuie that 
the pi ize winners in the first 50 drawings 
weie not bound to subscribe to instalments 
aftei they had won a prize The signifi- 
cance of this feature in a chit transaction, 
which makes it a gamble, has been missed 
by the learned Judges. In In re Dorai- 
sami Mudaly (5) there was a similar feature 

(2) 85 Iiid Cas 1016, 47 M L J 876, AIR 1925 
Mad 2Sl 

CJ) (1890) 24 Q B I) 742. 59L J Q B 288, 63 J. T 
150, 38 W R 614, 54 J P 804 

(4) 90 hid Cas 420,21 L W 403, A I. R 1925 Mad. 
870, (1925) M W N. 655, 48 M. 661. 

(5) 1 Won 251. 
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in a chit transaction and it was observed by 
Collins, 0. J., and Shephard, J.* 

“This is clearly a lottery, for it depends 
entirely on the drawini? of lots whether or 
not the pri;53 of Us, 100 falls to any given 
subscriber As the prizd winner thereafter 
ceases to be a subscriber to the fund, it 
must necessarily follow that the rest out of 
whose subscriptions the prize has been paid 
and also continue to be subscribers, are the 
losers.” 

In Shanmugna Mudali v. Kum^raswami 
MudaJi (4) Venkatasubba Uao, J., expresses 
an opinion that the fact that the money for 
the prizes really comes out of the interest 
on the capital fund contributed differen- 
tiates this case from other cases of lotteries. 
He says at page 109'“, 

“What the 419 members lose is the in- 
terest upon their money and what the first 
49 members gain is a portion of the interest 
thus lost by the other subscribers.” 

Bat in Richards V, Starch (G) it was held 
that the loss of interest upon a subscriber's 
subscription was a sufficient loss to make a 
contract resting on a future event of an un- 
certain nature a gaming or wagering con- 
tract. In the present chit transaction, out 
of 500 subscribers there were 450 losers of 
interest on their money deposited with the 
promoter. The remaining 50 made a gain, 
the amount of which varied according to an 
order determined by the dravving of lots 
which thus depended not on skill but on 
pure chance. 

It is true, as Rimesam, J , observes, that 
the Criminal Law by s. 291A, Indian Penal 
Cile, only makes punisliable the k(?eping 
of an offi;efor holding a lottery and the 
publication of proposals for drawing a 
lottery. The Civil Law, however, goes far- 
ther and prevents obligations arising out of 
lotteries being enforced in a Couit of Law, 
whether the lottery is held in an office to 
which the public have access or in a piivate 
place to which admission is not to be had 
for the mere asking. The learned Judges 
were evidently much influenced in their 
decision by the case of Wallingf^yrd v, 
Matical Society (1) That was a case of 
legitimate businebs free from speculation 
in which there were no losers and no one 
gained an uneirned sum of money by the 
chance of drawing lots. ^ The same may be 

(6) (1911) 1KB 233; 80 L. J. K. B. 213; 103 L. T. 
813. 27 T. L II 20. 

0^21 L. W. --[M] ^ 


said of the kuri chit dealt with in Vasudevan 
Nambudri v. Mammod (1), 

The civil revision petition is allowed with 
costs and the plaintiffs suit is dismissed. 

Plaintiff and defendant will each bear 
their own costs in the trial of the small 
cause suit in the District Munsif's Court. 

Madhavan Nair, J.— I have had the 
advantage of reading my learned brother's 
judgment with which I agree. ^ The suit 
which has given rise to this civil revision 
petition was instituted by the respondent 
for the recovery of a sum of Rs. 119-13 5, 
being the principal and interest due to him 
on account of the 48 instalments of sub- 
scriptions paid by him to a chit fund 
conducted by the petitioner. The chit fund 
consisted of 503 subscribers, each subscrib- 
ing Rs. 2 per mensem. At the end of each 
month a chit was drawn by lot and the 
winner was paid Rs. 100. Thereafter his 
connection with the chit fund ceased alto- 
gether and he was not under any obligation 
to continue his subscriptions. According 
to the rules of the fund, the drawings would 
thus go on for 50 months when the chit 
fund would be wound up, the stake-holder 
paying back to the remaining subscribers 
the total amount nbedby eacliof them. 
The respondent. jn-prize-winner, after 
subscribing for instalments asked the 

petitioner, the ikeholder, to return to him 
with interest tae money he has subscrib- 
ed. The petitioner refusing to refund 
the amount contended that the chit fund 
was a lottery and that a suit was not main- 
tainable to recover the amount. The learn- 
ed District Munsif holding that the chit in 
question is not a lottery so far as non-prize- 
wdiiners like the plaintiff are concerned, 
gave him a decree for the amount claimed. 

It is argued for the petitioner that the 
transaction set forth above constitutes 
“agreements by way of wager” between the 
stakeholder and the subscriber and as 
such is void both on principle and on the 
authority of the decisions of this Court 
and that, therefore, the decree of the lower 
Court shouM b 3 set aside la Sunkunni 
V. Ikkora Kutti (8), it was held by 
Phillips, J , tfjab a ''hurV conducted on 
similar lines is a lottery and that the 
plaintiff s suit to recover the money paid 
is not maintainable. This decision was 
followed by Krishnan and Odgers, JJ., in 

( 7 ) 22 M 2J2; 8Ind Dec. (n. s.) 151. 

(B) 521nd.Ca9, 989, (1919) M. W, $1, 570; 10 W 
155; 37 M, h J. 209. 
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Nagappa Pillai v. Arunachalem Chetty (2J, 
though the learned Judges differed on the 
question whether it was possible to hold 
that the agreement to re-pay the subscrip- 
tions at the end of the period was severable 
from the arrangement to give the priz^. 
In Shamrtuga Mudaliar v. Kumaraswami 
Mudali (4) Ramesam and Venkatasubba 
Rao, JJ., did not follow these decisions, their 
opinion being mainly influenced by a deci- 
sioii of the House of Lords in Wallingford 
V. Mutual Society (1). It may be stated that 
the chit fund in all those cases was conducted 
in the same manner as in the present case, 
the successful drawer of the ticket having 
nothing to do with the chit fund after draw- 
ing his prize 

In the light of these decisions and of 
what is meant by an “agieement by way 
of wager’\ we have to determine whethei 
the present case has been rightly decided 
by the learned District Munsif. 

The Indian Contract Act does not contain 
any definition of a‘‘wageiing contract". Sec- 
tion 30 states that agreements by way of 
wager are void. In Thacker v. Hardy (9), 
Cotton, L, J , said.— * 

“The essence of gaming and wagering 
is that one party is to wm and the other to 
lose upon a future event which at the time 
of the contract is of anunccitain nature, 
that is to say, if the event turns one way 
A will lose, but if it turns out the other 
way he will win." 

In Subramanian Pattar v. Kiradadasan 
(10) it was pointed out that in a chit fund 
transaction the contracting parties are the 
stakeholder on the one side and each of 
the subscribers on the other side, and there 
are as many separate contracts as there are 
subscribers On analysis it will he found 
that the contract of the stakeholder uith 
the subscribers in the present case partakes 
of the nature of a wagering contract. As 
pointed out in my learned brother’s judg- 
ment* 

“The promoter laid odds of 98 to 2 at the 
first drawing against any paiticular sub- 
scriber drawing the winning ticket. At the 
second drawing he laid odds of 96 to 4 
with each of the remaining 499 subscribers, 
and so on till 50 drawings had taken place 
and 50 subscribers had drawn the prize of 
Rs lUO." 

(9) (1879) 4 Q B. D. C85, 48 L J. Q B. 289; 30 L T. 
595, 27 W. R. 158. 

(10) 18 Ind. 0(^3, 686; (1912) W. N. 1235. 


This shows that the arrangement is real- 
ly a bet between the subscribers and the 
stakeholder as to how a future event of an 
unceitain nature, i. e. the drawing of a 
winning ticket will eventually turn out. 
If a subscriber hapi)ened to draw one of 
the “winning tickets", r. e , if the uncertain 
event turned one way, obviously he would 
gain an increased amount of money; would 
he lose, if the event turned out the other 
way? 

Since according tothe rules, the non- prize- 
winners get back theirsubscription amount, 
it is argued that the present case falls 
within the principle of the decisions in 
lyyanan Kone v Vidoomada Kone, S A. 
No. 163 of 1857, Kamakshi Achari v Ap- 
pavu Pillai (LI) and Vasudevan Nambudri 
v. Mamniod (7), wherein it was held that, in 
chit fund transactions to which subscribers 
contribute monthly siibsciiptions, each sub- 
scriber in his turn as determined by lot 
taking the entire subscription for one 
month, there was no element of chance 
or risk, tlie money paid b^^ each subscriber 
being eventually returned to him. In 
Kamakshi Achai i v Apparii Pillai (II), 
such a transaction Avas thus characterised 
by the learned Judges 

“It is not the case of a few out of a number 
of subscribers obtaining prizes by lot. By the 
aiiangement all get aieturn of the amount 
of their contributions. It is simply a loan 
of the common fund to each subscriber in 
turn, and neither the right of the subscribers 
to the return of their contributions, nor to 
a loan of the fund is made a matter of risk 
or speculation. No lo.^3 appears to be ne- 
cessaiily hazarded, nor any gain made a 
matter of chance " 

I do not think the same can be said of the 
tranbaction in the present case I have 
already shown how the subsciiber s gain is 
made a matter of chance As regards the 
loss, the plaintiff, no doubt, gets back the 
entire capital which he has subscribed. In 
one sense, therefore, it is true that the trans- 
action involves no loss in any event to the 
plaintiff as he is to have his money return- 
ed to him but he loses his interest. In 
Englaii‘1 it has been pointed out in two 
cases of wagering contracts, siniil inn this 
respect {viz , loss of interest) to the pres'^nt 
ci^e, (hat this loss “of interest" is ' sufiluently 
a loss t') luring the contract within the spirit, 
though not perhaps within the actual 


(U) UtH. 0,R.448. 
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wording, of the definition" of a wagering 
contract [see Richards v. Starch (6)j. In In re, 
Doraisami Mudahj (5) in which also as in the 
case before us, the prize-winner after secur- 
ing the prize ceased to be a subscriber, 
the fund closing after a stated period with 
a refund of their subscriptions to the un- 
successful members, it was held by Collins, 
0. J., and Shephard, J., that the transaction 
is clearly a lottery, “for it depends entirely 
on the drawing of lots whether or not the 
prize of Rs. 100 falls to any given subscrib- 
er." The learned Judges state : — 

“As the prize winner thereafter ceases 
to be a subscriber to the fund, it must 
necessarily follow that the rest out of 
whose subscription the prize has been paid 
and also continue to be subscribers, are 
the losers. The case, therefore, is quite 
different from that in Kamakshi Achari v. 
Appavu Pillai (11;." 

These decisions were not brought to the 
notice of the learned Judges in Shanmtuja 
iludah V. Kumaraswamt Mvdali (4). 

Ill my view, the agreement in this case 
shows that the plaintiff gave his subscrip- 
tions to the defendant upon the terms that, 
in an uncertain future event, he was to 
recover, if that event went one way, the 
sum subscribed with considerable incre- 
ment ; and, in the other event, he was to 
recover the total amount subscribed by him 
but without interest. This means that the 
transaction is, in substance, a wagering 
contract, which may be described, in the 
language of Channell, J., in Richards v. 
Starch (G) “as a bet on terms very favour- 
able to the plaintiff." 

For the above reasons 1 am of opinion 
that the decision in lyyavar Konev. Video- 
mada Kone, 8. A. No. 169 of 1857 
Kamakshi Achari v. Appavu Pillai (11) 
and Vasudevan Namhndri v. Mammod 
(7) are clearly distinguishable and that 
the chit fund transaction in this case 
is an agreement by way of wager and is, 
therefore, void. 

In the decision in Shanmnga Mudali v. 
Kumaraswami Mudah (4) strongly relied 
on by the respondent the learned Judge, 
Venkalasubba Rao, J., states ; “Theie is 
some element of chance in regard to the first 

4lj subscribers ; . but the dominant 

feature of the transaction is that it enables 
a large number to gradually lay by money 
and receive their savings in a lump sum 
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and the scheme is in their case an incen* 
live to thrift." With due respect to the 
learned Judge, I am inclined to think that 
it cannot be said that the primary object 
of a person in taking a chit in a fund like 
the present one is to lay by money, for 
receiving it back in a lump sum. The 
chance of winning a prize of Rs. 100 on 
payment of a subscripiion of Rs. 2 at the 
first drawing, Rs. 4 at the second drawing 
and so on during the fifty drawings is the 
attraction which tempts the subscribers to 
join in such a chit fund. 

In arriving at their conclusion the 
learned Judges in Shanmuga Mudali v. 
Kumaraswami Mudali (4) were mainly in- 
fluenced by the decision of the House of 
Lords in Wallingford v. Mutual Society (1). 
In that case a society called the “Mutual 
Society" was registered under the Com- 
panies Act. Its declared object was to 
accumulate capital by means of monthly 
subscriptions from members, to advance 
such capital to the members on rotation, to 
secure payment of such advances by taking 
and holding real or other securities and 
ultimately to divide among the members 
all the profits that had been made. The 
whole mode of operation of the Society ap- 
peared to be this ; To obtain subscriptions 
from members to advance them money on 
inteiest upon “certificates of appropriation." 
By Art. 27 it was declared that “appropria- 
tions shall be allotted in two ways, the first 
and every fourth one thereafter, by drawing, 
fiee of any premium or interest, while 
those intermediate shall be allotted to the 
member or members tendering the highest 
premium for the same respectively." All 
appropriations were to be re-paid by equal 
quarterly payments extending over twenty 
years from the advance. It was held that, 
though the benefits of the society were 
made available to the members by a process 
of periodical drawings, the society did not 
come within the mischief of the Lottery 
Acts and that the transaction it carried on 
was not a gambling transaction. The facts of 
the case show that amongst the subscribers, 
there were no losers and no one derived 
any undue gain by the chance of drawing 
lots. As pointed out in Halsbury’s Laws of 
England, Vol. XV, page 301 : “Where 
the scheme has for its object the carrying 
on of a legitimate business the fact that it 
provides for the distribution of its profits, 
in certain events, by lot will not vitiate 
the scheme." The case resepibles the deci- 
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sions in Kamakshi Achari v, Appavic Pillai 
(11) and Vasudevan Nambudri v. Maynmod 
(7) already referred to and on principle is 
clearly distinguishable from the present 
case. It may be mentioned that Eamesam* 
J , deals with the case in Shaiimuga Mitdah 
V. Kumaraswami Miidali (4) as a suit to en- 
force the terms of a contract collateral to 
another transaction which can be enforced^ 
even when the main transaction is void on 
account of being a wagering contract, 
unless it amounts to an offence punish- 
able by law, though in the course of the 
judgment, the learned Judge agiees with 
Venkatasubba Rao, J , that the main con- 
tract itself is not void. 

^ The respondent argues that, if the transac- 
tion is an agreement by way of wager and 
is invalid on that account, he is still entitled 
to get a refund of the amount claimed by 
him either under s. 65 of the Indian Contract 
Act, or on the ground that the agreement to 
return the amount is severable, from the 
arrangement to give the prize. I entirely 
agree with the opinion of Odgeis, J., iii 
Nagappa Filial v. Arunachalavi Che tty (2) 
for the reasons given by him in that judg- 
ment that the claim of the respondent in 
this case cannot be substantiated on either 
of the above grounds. 

^ In the result I must hold that the deci- 
sion of the learned District Munsif is 
wrong, and this civil revision petition 
must be allowed with costs as ordered by 
my learned brother, 

V. N. v. Petition allowed, 

N. H. 


MADRAS HIGH COURT. 

Appeals against Orders Nos. 256 and 269 of 
1919. 

September 1, 1925. 

Present: — Mr. Justice Devadoss and 
Mr. Justice Waller. 

ADDEPALLl VEJJKATA GARUNADHA 
—Plaintiff— Appellant 
versus 

AKELLA KESAVA RAMIAH and others 
— Defendants— Respondents. 

Transfer of Property Act (IV of 18S2), s 6(c ) — 
*'Mc7’c right to sue,'' what ts — School Committee^ transfer 
hjjy of school and assets to another Committee— Debt 
duito first CommUict on accountSictt to recover bi^ 


second Committee, maintainability of — Right on Ub'^ign- 
ment, whether meie right to sue 
Where a certain sum of money is due from a poison, 
that sum is recoveiahle by an assignee on assignment, 
and if It IS to be ascortamod only on taking accounts, 
it might be that the iiglit to take the account may not 
bo assignable, but whoie the allegation is that the 
defendant is in j^ossession of funds belonging to a 
person or that the detondant is accountable for a defi- 
nite sum of money to a person, such a claim is turns- 
fciable. In such a case the right to lecover the monev^ 
is not a “ineie light to sue” 'SMlhm the mischief of 
h 0 fcl of the Tiansfei of Propeitv Act [p 1)76, col 1 j 
The Committee of a school legistcicd under the 
Societies Registiation Act transferred to another Com- 
mittee the institution and all its pi opci ties moveable 
and immoveable and delivered possession theieof 
In a suit by the Secictaiy of the second Committee 
against a poison for lecoveiy of money due to the 
iiist Committee of the school in the matter of wiong- 
fiil rendering of aceounts in respect of certain funds 
of the s( hool 

Held, (1) that the right of the first Committee to sue 
foi and recover any amount due to that Committee did 
pass to the seconeJ Committee and the plaintitt was, 
tlieiefoie, entitled to bring a suit and it was mimale- 
nal that the specihc debt was not mentioned in the 
scdieduie to the deed of transfei , [p 974, col. 2 ] 

(2) that wluit was liansfeircd w^as not a meie 
light to sue but the debt that was due by the defend- 
ant to the hrbt Committee and, theiefoio, the transfeu 
did not ohend against s 6 (e) of the Transfer of 
Propcity Act (p 976, col 1 ] 

Prohlad Chandia Das v Biswa Nath Bcra, 82 Ind 
Gas 411. 51 C 972, 28 C W N 891. 10 0 L J 79, A 
I R 1924 Cal 1047 and Fansulori Vcnkatanvami v 
Meniana Ramachandra Raju, 18 Tnd Cas 520, 38 M 
138, 24 M L J 298, 13 M L T 218, (1913) M W N 
285, distinguished 

Gleggv Brmnley, (1912)3 K B 474, 81 L J K B. 
1081, 106 L T 825, Subhadi ayamma \ Venkatanati 
80 Ind Cas 807, 48 M 230, A I K 1924 (P C) 162’ 
47 M L J 93, 26 Bom L R 786, 20 L W 298, (1921) 
M W N 607, 20 C W N 57, L R 5 A (P 0) 117 
(P C), followed 

Appeals against an order of the District 
Court, Kistna at Masulipatam, m A. S. 
No. 12 Oof 1919, preferred against a decree 
of the Court of the Subordinate Judge, 
Bey.wada, in 0. S No. 4 of 1917. 

Messrs. T Ramachandra Rao and K, 
Krishnamachariar, for the Appellant. 

Mr. A. Krishnaswami,ioTth.e Respondents. 
JUDGMENT. 

C M A. No 269 of 1919. 

The plaintiff, acting Secretary of Sii 
Kannika Parameswari Yiswan Setti Ven- 
kataratnarh Hindu High School Com- 
mittee sues for the recovery of Rs. 4,278 5-9 
from the defendants who are the sons 
of one Venkayya Oaru. The plaint al- 
legation is that Venkayya managed the 
the affairs of the High School and was in 
possession of considerable funds and that 
he rendered an account to the Committee of 
the school and that on going through the 
account, it was found that the account 
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rendered by him \rafl incorrect and that a 
sum of Rs. 4,000 and odd was with him and 
that the defendants who are his lieiis are 
bound to pay the amount to the idaintiff. 
The defendants raised various contentions 
and the Subordiiia* e Jud;;’e of Bf,zwada dis- 
missed the plaintiff’s suit on the ground 
that the plaintiff had no cause of action 
against the defendants. On appeal the 
District Judge of Masulipatam reversed the 
decree of the Subordinate Judge and re- 
manded the suit to the lower Court for 
taking accounts. Against the decree of the 
District Judge the defendants have prefer- 
red this appeal. 

The point for determination in this appeal 
is whether the plaintiff has a cause of action 
against the defendants. The Hindu High 
School at Bezwada was managed by a Com- 
mittee called Sri Kannika Parameswari 
Hindu High School Committee till Novem- 
ber 1915. The Committee was registered 
under the Societies Registration Act of 
1860 Owing to lack of funds or other 
reasons, the Committee transferred the in- 
stitution and its properties to Sri Kannika 
Paramesvyari Visvam Chetti Venkataratnam 
Hindu High School Committee which was 
also^ registered under the Societies Regis- 
tration Act of 18G0. This transfer is evi- 
denced by Ex. F, dated 18th November 
1915. The contention of the appellants js 
that when the first Committee transferred 
all its rights to the second Committee, it 
did not transfer any outstanding belonging 
to the first Committee and, therefore, the 
plaintiff who is the Secretary of the second 
Committee is not entitled to sue the defend- 
ants for any sum of money that might be 
found due to the first Committee. From 
the terms of F, it is clear that the first 
Committee transferred all its assets and 
liabilities in connection with the Hindu 
High School at Bezwada to the second Com- 
mittee. In para. 2 the recital is:— ‘Whereas 
the members of your Committee applied 
on 5th September 1915 praying that the 
management of Sri Kannika Parameswari 
Hindu High School at Bezwada and the 
entire properties thereof be transferred to 
your Committee on condition of your Com- 
mittee discharging the debts due by the 
said High School Committee and in pursu- 
ance of the terms of the memorandum there- 
to attached, we have agieed thereto and 
the members of our General Committee 
have passed a resolution No. 8 on 19th 
September 1915 to the effect that our Gene- 
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ral Committee should be dissolved, that the 
management of the school as well as the 
properties should be transferred to your 
Committee subject to the terms of the said 
memorandum’' etc , and in the operative 
portion of the deed there is this clause: — 
“Therefore in accordance with the said re- 
solution we have hereby transferred to you 
the management of the school and deliver- 
ed possession to you of the immoveable pro- 
perties belonging to the said school worth 
about Rs. 30,000 and specified in schedules 
of moveable and immoveable properties.’’ 

The appellant wants to rely upon the 
fact that in the schedule of assets this debt 
due from Venkayya is not mentioned; but 
from the tenor of the document and from 
the recitals therein it is quite clear that the 
entire properties of the school were trans- 
ferred to the second Committee. As the 
learned Judge remarks though there is no 
list of debts in the schedule to Ex. F, the 
debts of the old Committee incurred in con- 
nection with the school were discharged by 
the second Committee. One of the recital i 
is. — 

“With this sum and with the sums which 
might be received hereafter the debts of the 
school should be discharged.” 

The second Committee did undertake to 
discharge the debts of the first Committee, 
and though no list of debts was attached to 
Ex. F, the second Committee w^as bound to 
pay all the debts of the first Committee. 
It is not necessary that when one Committee 
transfers all its assets to another Committee 
there should be a list in order to pass the 
title of the first Committee to the second 
Committee with regard to the outstandings. 
In this case the second Committee took over 
all that the first Committee possessed on 
behalf of the Hindu High School, Bezwada. 
The right of the first Committee to sue for 
and recover any amount due to that Com- 
mittee did pass to the second Committee 
and the plaintiff is, therefore, entitled to 
bring a suit. 

The next contention of the appellants is 
that the First Committee had only a right to 
sue Venkayya and a mere right to sue can- 
not be transferred by reasons of the provi- 
sions of s. 6 (e) of the Transfer of Property 
Act. The mere right to sue cannot be 
transferred. Here what was transferred 
was not a mere right to sue but the debt 
that was due by Venkayya to the first Com- 
mittee and, therefore, the transfer does no- 
offend against the provisions of s, 6 (e) ot 
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the Transfer of Property Act. The plaint 
as laid contains an averment that Venkayya 
was indebted to the first Ooinmitteo in the 
sum of Rs. 3,145 13”8 Venkayya was in 
possession of the funds belonging to the 
Hindu High School. Ho lendered an account 
which was afterwards found to be false and 
according to the plaintiff’s case Venkayya 
was in possession of the funds of the Com- 
mittee and, therefore, he was bound to pay 
that amount to that Committee, and the 
second (^lommiltee having taken over the 
management with the rights and liabilities 
of the first Committee is entitled to sue for 
and recover the amount due to the first 
Committee. The cases relied upon by the 
appellant Prohlad Chandra Das v Bisiva 
Nath Bera (1) and Pansulari Venkatasanmi 
V. Mentana Kamachandra Raju (2) have no 
application to the present case. In Prohlad 
Chandra Das v. Biswa Nath Bera (H it was 
held that a right to take accounts and to re- 
cover such sums as may be found due is not 
assignable being a mere right to sue within 
the meaning of s. 6, cl. (e) of the Transfer 
of Property Act. On the construction of 
the document and from the way in which 
the suit was framed it was found that the 
plaintiff was not entitled to maintain a suit 
as he had purchased a mere right to sue 
for account. In Pansulari Venkatasawmi 
V. Mentana Ramaohandra Raju (2), it was 
held that a mere right to recover damages 
for the negligence of an agent in failing to 
collect rents cannot be transferred. The 
mere right to sue for damages is not 
assignable. In the Pansulari V enlcataswami 
V. Mentana Ramaohandra Raju (2) the 
cause of action was the negligence of the 
agent. If it was shown that the agent did 
collect a certain sum of money on behalf 
of the principal, the agent was accountable 
for the amount actually received by him ; 
and for what he had with him, he was in 
the position of a debtor for he had the 
money of the principal in his hands. The 
assignment of the amount in the hands of 
the agent would not offend against s. 6(e) 
of the Transfer of Property Act [vide Madho 
Das V. Ramji Patak (3)], In Prosser v. Ed- 


(1) 82 Ind. Cas. 411; 51 0. 972; 28 C. W N, 894, 40 
C. L. J. 79; A. I. R. 1924 Cal 1017 

(2) 18 Ind. Cas 520, 38 M. 198, 24 M L J. 298, 13 
M. L, T. 218; (1913) M W. N 285. 

(3) 16 A. 286; A. W. N, (1894) 84; 8 Ind, Deo. (n, s.) 

186 , 


monds (i) the Lord Chief Baron held that 
a inked right to sue was not assignable. 
In Hill V. Boyle (5) it held that a mere 
right to sue a trustee for interest and pro- 
fits of a trust fund in Ins hands was not 
tiansferablc 

The observations of Paiker, J , in Glegg v, 
Bromley (6), are applicable to the present 
case. At page 490*^, the learned Judge 
observes: “it i^ to be observed that an 
equitable assignee of a chose in action, 
whether it is legal or equitable, could in- 
stitute proceedings and maintain proceed- 
ings for its recovery. The question was 
whether the subject-matter of the assign- 
ment was, in the view of the Court, property 
with an incidental remedy for its recovery, 
or was a bare right to bring an action 
either at law or in equity With regard to 
the assignments of future property, they 
stand, I think, on a totally different footing. 
Nothing passes, even in equity, until the 
property comes into piesent existence. 
Only when this happens can the assignment 
attach and an interest pass.” 

This observation is quoted with approval 
by their Lordships of the Privy Council in 
Snbhadrayamma v. Venkatapaii (7). In that 
case the plaintiff s husband advanced cer- 
tain sums of money for litigation to the 
defendant in the express agieement that 
the money borrowed from the plaintiff 
should have a charge upon the moveable 
and immoveable properties obtained by 
means of litigation. Owing to disputes 
between the plaintiff and the defendant, 
the plaintiff refused to advance any further 
monies. After a time the suit was compro- 
mised and the lender’s widow claimed that 
the advance and the interest theieonweie 
a charge on the money paid under the com- 
promise. The Privy Council held that the 
plaintiff was entitled to a charge on the 
amount obtained on compromise in the 
suit. Their Lordships held that the agree- 
ment was an assignment of part of the 
fruits of the litigation, and even if they 
weie to be regarded as non existing pro- 
perty at the date of the agreement, the 

(4) (1835) 160 E. R, 190; lY &0. 481; 41 R. R, 
322 

(5) (i867)4 Eq.260. 

(6) ai>12) 3 K. 13. 474, 81 L. J K. B. 1081; 106 L T. 
825 

(7) 80 Ind Cas 807; 18 M 230, A. I. R. 1924 (P. C.) 
162, 47 M L J 93; 26 Bom. L R. 786, 20 L W. 
298; (1924) M. W. N. 607; 29 C. W. N 57, L. R, 5 A, 
(P C.^ 147 (P 0). 

of (1912; ZK ^ 
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agreement attached upon the money being 
paid. The principle is that if a certain 
sum of money is due from any person that 
sum is recoverable on assignment ; and if 
it is to be ascertained only on taking 
accounts it might be that the right to take 
the account is not assignable : but where 
the allegation is that the defendant is in 
possession of funds belonging to a person 
or that the defendant is accountable for a 
definite sum of money to a person such a 
claim is transferable. In such a case, the 
right to recover the money is not a mere 
right to sue and the transfer of such a 
right does not offend against s. 6 (e) of the 
Transfer of Property Act. In the result the 
appeal is dismissed with costs. 

C. M. A. No 256 of 1919. 

In view' of our judgment in G. M. A. 
No. 269 of 1919 the appellant does not 
press this appeal; it is dismissed with costs. 

V. N. V. 

N . u . A ppea Is di smissed. 


MADRAS HIGH COURT. 

Srcokd Civil Appeal No. 566 of 1923. 

September 15, 1925. 

Present: — Mr. Justice Vis wanatha Sastri. 

SEETHARAMA NAIDU— Respondent 
No. 1 — Plaintiff — Appellant 
versus 

G0VINDA8AMI GHETTIAR and 
ANOTHER — Respondent No. 2— Defendant — 
Rbspondentj. 

Madras Estates Land Act (I of 1008), ss lid, ISO-- 
Ryot wan holding— Kent salt— Suit by real owner, maiii- 
tainabilUy of. 

The real owner of a ryoiwari liolding can sue in a 
Oivil Court for a declaration that certain lands belong 
to him and that a sale thereof hold under the provi- 
sions of the Madras Estates Land Act is fraudulent, 
invalid and not binding on him Such a suit ja not 
barred by the provisions of s. 189 of the Madras Estates 
Land Act 

JJojft of Ramnad v Venkaiarama Iyer, dO hid. Cas 
923,45 m. 890, 16 L W 274, (1922) M. W N. 501, 31 
M L T. 158, 43 M. L. J. 264, A. 1. R. 1923 Mad. C 
(F U ■), relied on. 

Irulappan Herva! v Veerappan, 69 Lid Cas 918, 42 
M. L J. 113, 15 L W, 99, (1922; M. W. N, 67; 31 M L. 
T. 71, not followed. 

Second appeal against a decree of the 
Court of the Subordinate Judge, Tanjore, 
in A. S. No.,43.of 1922 (A. 8. No. 356 of 
1921, District Court of Tanjore), preferred 
against that of the Court of the District 
M.urait- Eattukottah, in 0. S. No. 567 of 
X919. 


Mr. S. Muthiah Mudaliar, for the Appel- 
lant. 

Mr. A. Kuppuswamy Iyer, for the Re- 
spondents. 

JUDGMENT. — The question in this 
second appeal is whether the real owner 
of a ryotwari holding can sue in a Civil 
Court for a declaration that certain lands 
belong to him and that a sale under the 
provisions of the Estates Land Act was 
“fraudulent, illegal, invalid and not bind- 
ing, on him ”. Plaintiff who is the appel- 
lant in second appeal alleging that he was 
the real owner of the lands, and that the, 
registered holder Kangaswami Naidu was 
only a benamidar sued to have a rent 
sale held at the instance of the first defend- 
ant, at which the second defendant became 
the purchaser, set aside on various grounds. 
The District Munsif found as a fact (1) 
that the notice Ex. X did not specify* the 
holding in respect of which the arrear w'as 
due ; and (2) that a large number of fields 
and a larger extent than necessary were 
sold in contravention cf the provisions of 
8. 126 of the Estates Land Act, On these 
findings he held that the sale was invalid 
and gave the declaration asked for. The 
second defendant appealed and the Appel- 
late Court allowed the appeal on two 
grounds :—(l) plaintiff, not being the ryot 
who was liable to pay rent on the liolding, 
could not maintain the suit, and (2) no 
suit ns contemplated by s. 112 of the 
Estates Land Act having been filed, the 
validity of the sale cannot be disputed. 

Both the Courts have found that 
plaintiff had failed to get his name regis- 
tered as a pattadar, and this finding has 
to be accepted. But the question is whe- 
ther the circumstance prevents him from 
impeaching the sale in a Civil Court. That 
such a suit will lie in a Civil Court at the 
instance of a ryot (pattadar) has been held 
by a h'ull Bench of this Court in Raja of 
Ramnad v. Venkatarama Iyer (1) No case 
has been referred to in which it has been 
held that such a suit w'ill not lie at the 
instance of a person who claims to be the 
real owner of a ryotwari liolding. I am of 
opinion that such a suit is equally open 
to him. 

The contention that s. 189 of the 
Estates Land Act barred the suit, is sought 
to be supported by the ruling in Irulappan 

(1) 69 Ind. Cas 923, 45 M. 890; 16 L. W. 274; (1922) 
M. W. N.501, 31 M. L. T. 158; 43 M. L. J. 264; A. 1. R. 
J923Mad.6(F. B.). 
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Servai v, Veerappan (2). In that case it is 
stated at page 115* that ‘Ho allow a person 
who has not taken action under s. 146, to 
ignore a rent sale at the time it is held 
and subsequently to dispute its validity in 
a civil suit would run counter to both 
these principles. Section 189 does not seem 
to me to allow of such a construction.” If 
a ri/ot who has not instituted proceedings 
under s. 112, can come in with a suit in a 
Civil Court, as has been held in the Full 
Bench case above referred to, it is difficult 
to see why a person in the position of 
plaintiff cannot be allowed to do so. The 
case in Irulappan Serial v. Veerappan (2) 
does not appear to have been brought to 
the^ notice of the learned Judges who 
decided the Full Bench ease; but never- 
theless it appears to me that the ground on 
which the decision proceeded is no longer 
tenable, having regard to the Full Bench 
ruling. 

I would, therefore, allow the second 
appeal and remand the case to the lower 
Appellate Court for decision upon the 
other issues raised in the case. Appellant 
will get a refund of the Court-fee paid on 
the memorandum of appeal. Appellant will 
have the costs of the second appeal and 
the other costs will abide and follow the 
result. 

V. N. V. Case remanded. 

N. H. 

(2) C9 Ind. Cns 918; 42 M. L J. 113, 15 L W. 99, 
( m2) M W N G7, 31 M L T 71 

♦Page of 42 U7h J J ~ 


MADRAS HIGH COURT. 

Civil Appeals Nos. 436 of 1922 and 362 
OF 1923, 

October 22, 1925. 

Present: — Sir Victor Munay Coutts 
Trotter, Kt., Chief Justice, and 
Mr. Justice Viswanatha Sastri. 

Appeal No. 436 of 1922. 
NIDAVOLU ATCIIUTAM alias 
ACHUTARAMAYYAand others^ 
Defendants Nos. 3 to 5 — Appellants 
versus 

RATNAJI CARRYING ON BUSINESS UNDER 
TBE NAME AND STYLE OF RATNAJ EE 
BHOOTAJI AND OTHERS — PLAINTIFF AND 
Defendants Nos. 1 and 2 — Respondents. 
Hindu Law — Debts — Commeicial debts of father — 
Fiom obligation of son — Text of Gautama, whether 
obsolete. 

A debt incurred by a father in tbo course of a 
hardware trade carried on by him, is a commercial 
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debt and under the Hindu Law the son ife under a 
pious obligation to discharge the same, [p 978, col 1 ] 

Per Coutts Trotter, C J — The text of Gautama 
which d?^'‘nbos a commercial debt as vyavaharika 
must iijw bo hold to have been declared as obsolete 
[ibid J 

The paiticular instances of vyavaharika debts 
given in the Smrities must bo treated as a meie 
expression of opinion on the part of the authors as to 
what classes of debts would fall under the general 
woids A modern Court is, therefore, free in inter- 
preting the general teim '^vyavaharika'" to consider 
the paiticuiar instanceB given as obsolete under the 
conditions of the present day [ibid ] 

Appeal against the decrees of the Court 
of the Additional Subordinate Judge, 
Rajahmundry, in O. 8. No. 25 of 1920 (O. 
S No. 16 of 19 19 of the District Court, 
Godavari) and O. 8. No. 24 of 1920 (A. 8. 
No. 8 of 1923 of the District Court, Goda- 
vari). 

Mr. A. Satyanarayana^ for the Appel- 
lants. 

Messrs. G. Lakshmanna and V. Viyyanna^ 
for the Respondents. 

JUDGMENT. 

Coutts Trotter^ C. J. — In this case 
the father of the appellants embarked on 
the hardware trade in 1914 and wras sued 
with them in respect of debts contracted 
by him in the conduct of that venture. The 
appellants’ Vakil relied on a text of 
Gautama XII, 41 which runs as follows . — ^ 

“ Money due by a surety for a commercial 
debt, a fee due to the parents of a bride, 
debts contracted for spirituous liquor or in 
gambling and a fine shall not involve the 
sons of the debtor" and the bold contention 
is put forward that thepious obligation does 
not extend, therefore, to commercial debts. 
I have discussed this subject at length in 
para. 303 of the 9th Edition of Mayne on 
Hindu Law and I have very little to add 
to what 1 said there. This Court has held 
in Thangathamma v. Arunachalam Chet~ 
tiar (1) that sons are liable in a case of a 
surety bond executed by the father for pay- 
ment as distinct from obligations as a sure- 
ty for appearance and for honesty and 
there are other decisions of the Calcutta 
and Patna Couits to the same effect. This 
appears to me to be based upon the view 
that the governing provision in the texts is 
that which excludes from the rule debts 
that are not vyavaharika, an expression 
taken from Usanas (apud Mitakshara II, 
48) and Vyasa (apud Jagannatha I, V, 203), 

(1) 48 Ind. Cas. 76; 41 M. 1071; 35 M. U 229; (1918) 
H. W. N. 673. * ^ ^ 
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From 1874 onwards the decisions of the 
Privy Council have adopted this view and 
have crystallised the translation as “illegal 
or immoral". It appears in Girdharee Lall 
V. Kantoo Lall (2) and has been repeated in 
many subsequent cases. If this be correct, 
it will follow as 1 have said that the par- 
ticular instances given in the Smirities must 
be treated asamere expression of opinion on 
the part of the authors as to what classes of 
debts would fall under the general words. 
A modem Court would, therefore, be free 
in interpreting the general term to con- 
sider the particular instances given as 
obsolete under the conditions of to-day. I 
am clearly of opinion that commercial 
debts fall into this category and that we 
ought to say that the pious obligation ex- 
tends to them. ' It may well be that in the 
time of Gautama, it was thought that to 
engage in trade was degrading, at any rate 
in the case of the higher castes. No one 
could pretend that that view would be en- 
tertained to-day. For these reasons I am 
of opinion that the sons are liable in this 
case and that the appeals must be dismiss- 
ed with costs. 

Of course the whole doctrine of the pious 
obligation is itself a relic of antiquity based 
originally on a religious and not a legal con- 
ception but it has been controlled and 
moulded into shape by a series of decisions 
which, in my opinion, make it a working 
rule which in its actual application is 
neither inconvenient nor unjust. 

A, 8. No. 436 OF 1922. 

Viswanatha Sastri, J,-yAppeal 
by defendants Nos. 3 to 5 against the 
decree of the Court of the Additional Sub- 
ordinate Judge, Rajamundry, in O. 8. 
No. 25 of 1920. 

Appellants are the sons of the first defend- 
ant, and the second defendant is their 
maternal uncle. The suit was laid for the 
recovery of a sum of money (Rs. 6,898- 11- 6) 
due in respect of money dealings between 
defendants Nos. 1 and 2 and plaintiff. De- 
fendants Nos. 1 and 2 are said to have carried 
on in partnership a trade in hardware, for 
the purpose of which trade money was 
being borrowed from time to time from 
plaintiff. It was also alleged that the first 
defendant and defendants Nos. 8 to 5 were 
undivided, and that the trade was being 
carried on by the first defendant for the 
benefit of the family. Defendants Nos. 3 to 

(2) 1 1. A. 321; 22 W. R. 56; 14 B, L, R, 187; 3 Sar. P, 
5.^. 380 (P.0.J, 


5 contended that as they have become 
divided from their father (let defendant) 
they had nothing to do with the trade; that 
the trade was never an ancestral trade nor 
a joint family trade; and that they were 
not liable. They also contended that the 
settlements of account alleged in the plaint, 
between plaintiff and defendants Nos. 1 
and 2, were false. The Subordinate Judge 
held that the settlements of account were 
true, that the partition set up was brought 
about to defraud creditors ; and he passed 
a decree against defendants Nos. 1 and 2, 
and against the joint family properties in 
the hands of defendants Nos. 3 to 5. 

The contentions urged in appeal are : — 
(1) that the trade not being an ancestral 
trade, and the first defendant having start- 
ed it only in 1914, appellants could not be 
held liable for sums said to have been bor- 
rowed for the purposes of the trade; (2) that 
as Ra. 1,926-6-3 and Rs. 695-3-0 were due 
from third persona, and as the partnership 
took them over, they (defendants Nos. 3 to 
5) were in any event not liable for the sums. 
The contention that defendants Nos. 3 to 
5 had separated themselves from their 
father was not pressed before us. 

Taking the second contention first, the 
allegation in para. 6 of the plaint is that 
on Januaiy 5, 1918 defendants Ncs. 1 
and 2 “made themselves liable in the sum of 
Rs. 1,926-6-3 for the share of E. Venkata- 
subbarayudu in the katha debt due by him 
and another K. Venkatanarayana Row : and 
the pre-note debt of the said E. Venkala- 
subbarayudu in the sum of Rs. 695-3 0". 
In the case of a suretyship for payment, 
it may be taken as well settled that a 
Hindu son is liable : See Sitaramayya 
V. Venkataramanna (3), Thansathamma 
V. Arunachallam Chetiiar (1), Tukarambhat 
V. Gavgasam Mulchand Gujar (4) and 
Rasik Lai Mandal v. Singhaswa Hoy (5). The 
decision in Narayan v. Venkatacharya (6) 
relates to the liability of a guardian and 
has no application to the case before us. 
The test of Gautama (s. 41) was referred to 
by the Vakil for the appellants, but it ap- 
pears to me that Gautama simply repeats 
Manu (s. 159) and that he refers only to a 
suretyship for appearance. In the case of 
a suretyship for payment, the text of 

(3) 11 M. 373; 4 lad. Dec. (n. s) 260. 

(4) 23 B. 464; 12 lad. Deo. (n. b.) SOI. 

(5( 14 lad Cas. 147; 89 C. 843; 16 0. h. J. 107; K 
C. W. N. 1103. 

(6)28 B.i08;6Bom. L.R.4S4, 
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Yajnavalkya recognises the liability of a son. 
This contention, therefore, cannot prevail. 

Coming to the first contention it was 
urged that the father was not continuing 
any ancestral trade but was starting a new 
trade, and that for debts contracted for a 
new trade, the sons were not liable. That 
under ancient texts a son was under a legal 
obligation to pay his father s debts was the 
opinion held by that eminent Judge(Muthu- 
sami Iyer, J ) in Ponnappa Pillai v. Pappu- 
vayyanga (7). According to Yajnavalkya if 
a father be long absent in a distant country 
or be dead the debt must be re paid by the 
son. It is equally well settled that the son 
w^as not under any such liability in the case 
of debts contracted for illegal or immoral 
purposes. According to Yajnavalkya a son 
was not bound to pay a debt, even though 
hereditary if it was contracted for the pur- 
pose of drinking, debauchery or gambling. 
According to Gautama a son was not bound 
to discharge a debt incurred by his de- 
ceased father if due by him to a wine shop 
or a gambling saloon. “By the Hindu Law, 
the freedom of the son from the obligation 
to discharge the father's debt has respect 
to the nature of the debt’\ See Hunooman- 
persaud Panday v. Bobooee Munra] 
Koonweree. (8). In Suraj BunsiKoerv Slieo 
Persad Singh (9) their Lordships of the 
Privy Council refer in the appeal the follow- 
ing dictum of Westropp, C. J., in the case of 
Udaram Sitaram v. Ranu Panduji (10) “sub- 
ject to certain limited exceptions (as for 
instance, debts contracted for immoral or 
illegal purposes) the whole of the family un- 
divided estate would be, when in the hands 
of the sons or grandsons, liable to the debts 
of the father or grandfather”. 

In the case before us the trade the father 
carried on was a trade in hardware, and 
there was nothing illegal or immoral about 
it. There is not even any suggestion to this 
effect in the written statement; and all that 


of the family and that the partition was 
fraudulent. In Ramkrishna Trimbak v. 
Narayon Shivorao Aras (11) itwas held that 
a son cannot escape liability for payment 
of the debts of his father contracted in fish 
trade. The decision in Official Assignee 
of Madras v. Palaniappa Chetty (12) is no 
authority for the proposition tliat where a 
Hindu father starts for the first time a new 
trade, and for the purpose of the trade con- 
tracts debts, his sons cannot be held liable for 
the debts so contracted. In that case the 
question arose in bankruptcy proceedings 
whether a Hindu son can be adjudicated 
insolvent in respect of debts incurred in a 
business newly started by his father during 
his minority, and in which he actively pari- 
cipated after attaining majority, and there 
was no question as to the liabilty of joint 
family properties, for such debts. 

I would, theiefore, dismiss the appeal with 
costs 

In a S. No. 362 op 1923. 

Appeal by defendants. Nos 2 to 4 against 
the decree of the Court of the Additional 
Subordinate Judge of Rajahmundry, in 
0. 8. No 24 of 1923. 

Appellants are the sons of the first defend- 
ant and the suit was laid for the recovery 
of a sum of money (Rs. 3,050) due in respect 
of money dealings carried on between 
plaintiff and first defendant. It was alleged 
that the dealings were for the purpose of 
financing a trade in hardware which first 
defendant was carrying on for the benefit 
of the undivided family consisting of him- 
self and his sons. Appellants contended 
that they had become divided from their 
father, that the trade was not an ancestral 
trade and that it was never carried on for 
their benefit The Subordinate Judge held 
that the dealings were proved that the part- 
lition was brought about to defraud credit- 
ors; and that the joint family properties 
weie liable. 


is alleged is that the business was neither 
an ancestral nor family business, that the sons 
had become divided from their father; and 
that the business was carried on by the 
father for his sole benefit. The finding is that 
the business was carried on for the benefit 


' (7) 4 M. 1 at p. 18; 1 Ind Dec (n a ) 839 
(H) 6 M I. A 393atp. 421; 18 W R. 81?i, Seveatre 
253a; 2 Suth. P. C. J. 29; 1 Sai. P. 0. J. 552, 19 E. R. 
147. 

(9) 5 0. 148 at p. 169, 6 I. A 88; 4 Sar. P. 0. J. 1, 3 
Suth. P. 0. J. 589, 4 O. L. R. 226, 2 Shome U E. 242; 


2 


Ind. Dao. (n. 8) 705 (P. 0.). 
(lOj 11 B.H. 0. R. 76»tp. 83, 


The contention urged in appeal is that 
the trade not being an ancestral trade 
and the first defendant having started it 
only in 1914, appellants could not be held 
liable for sums said to have been borrowed 
for purposes of the trade. The contention 
that they had separated from their father 
was not pressed before us. 

This appeal was heard with Appeal 436 of 
1922, and for reasons given in my judgment^ 

(11) 31 Ind. Cas. 301, 40 B. 126, 17 Bom L R 955, 

(12) 49 Ind. Gas 220; 41 M. 824 ; 24 M. L, T. 216; 33 
M. L, J. 473; 8 k W. 830; (1918) M. W. 721. 
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in that appeal, I would dismiss the appeal 
with costs. 

V. N. V. Appeals dismissed. 

N. H, 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1089 of 1925. 

January 4, 1926. 

Present : — Mr. Justice Martineau. 

NARAIN DAS— -Defendant— Appellant 
versus 

SARAJ DIN— Plaintiff and WADHAWA 
SINGH AND OTHERS— Defen DANT s— 
Respondents. 

Limitation Act (IX of lOOS), ScL /, Art 
Suit against co-mortgagor redeeming cntiie pro- 
perty— Denial of right to possessiori unless chaig 
paid — Adverse possession— Limitation — Pun]ah Land 
Revenue Act (XVII of 1887)^ s 117 — Suit for posses- 
sion — Jurisdiction of Revenue Courts. 

A suit by a co-mortgagor against another co-mort- 
gagor who has ledeemed the entire property is 
governed by Art. 144 of Sch. I to the Limitation Act 
and where the latter denies the right of the foimei 
to enter into joint possession until he has paid his 
share of the charge which the latter has defrayed, the 
possession of the latter is adverse and if it has con- 
tinued for 12 years the suit is barred by limitation 

Vasudev y.Balaji, 26 B. 500; 4 Bom h R 178 and 
Basanta v. Dhanna Singhy 55 Ind. Oas. 450, referied to. 

Ram Narayan Rat v Ram Dent Rai, ij3 Ind Cas. 
282; A. I.R. 1923 Pat. 98; 6 P. L. J. 680, (1922) Pat. 
129, not followed. 

Waztry. Girdkari, 71 Ind. Cas. 847; A I, 11. 1923 
Lah. 311, followed. 

A Revenue Officer acting as a Court may determine 
the question of title arising in the partition proceed- 
ings but has no power to pass a decree for possession 
of the land of which the title is in dispute. 

Lachhmt Bai v. Hondt Bai, 21 Ind Cas 719* 100 P 
R. 1913; 7 P. L. R. 1914, 14 P. W, R. 1914, referred 
to. 

Second appeal from a decree of the 
Additional District Judge, Lahore, dated 
the 26th January 1925, affirming that of 
the Assistant Collector, Kasur, District 
Lahore, dated the 24th March 1924. 

Mr. Shamair Chayid, for the Appellant. 

Lala Ganga Ram^ for the Respondents, 

JUDGMENT. — The land in suit be- 
longed to Gurdit Singh, who mortgaged it 
to Nihal Singh. After Gurdit Singh’s 
death one of his four sons, Baghel Singh, 
sold his one-fourth share to Musa, and the 
remaining three sold three-fourths to Narain 
Das defendant No. 1. The latter redeemed 
the whole land from the mortgagee in 1900. 
In 1923 Musa’s son 8iraj-ud-din applied 
;Jor partition of his share, His title being 


disputed by Narain Das he was referred by 
the Assistant Collector to a suit, and he 
then brought the present suit in the Assist- 
ant Collectors Court, asking for joint 
possession. He was given a decree subject 
to the payment of one-fourth of the amount 
due on the mortgage, and the decree was 
affirmed by the Additional District Judge 
on appeal. Narain Das has preferred a second 
appeal to this Court. 

Two points have been argued, one being 
the question of limitation and the other 
that of the lurisdiction of the Assistant 
Collector to try the suit. The case is govern- 
ed by Art. 144 of the First Schedule to 
the Limitation Act, and not by Art. 148 
as a CO' mortgagor who redeems the whole 
mortgage doe's not become a mortgagee of 
the shares of the co-owners, but merely has 
a charge on the property: seeVasudevv, 
Balaji (1) and Basanta v. Dhanna Singh (2). 
The lower Appellate Court has held that the 
possession of a co mortgagor who redeems 
the entire property does not become ad- 
veise to the other mortgagors until be 
openly asserts an exclusive title, and that 
as there was no such assertion in the present 
case the suit is wn'thin time. This decision 
is no doubt supported by Rarn Narayan 
Rai V. Ram Deni Rai (3) but a different 
view has been taken in other High Courts 
and their rulings have been referred to and 
followed in Wazir v, Girdhari (4) by Camp- 
bell, J., wdiohas observed that the rule that 
ordinarily one co-sharer cannot bold adverse- 
ly against another proceeds upon a rebuttable 
presumption that the co-sharer in exclusive 
possession is holding on behalf of the other 
co-sharers, and that this presumption is 
rebutted when it is shown that the co-sharer 
in possession denies the right of the other 
co-shareis to enter into joint possession until 
they have paid to him their share of a 
charge upon the property wffiich he has 
defrayed. The view taken in Wazir v. Gir- 
dhari (4) is, in my opinion, the correct one. 
The appellant w^as not holding on behalf 
of the plaintiff when he was denying Ihe 
plaintiff’s right to enter into possession 
without payment of his share of the charge 
on the pioperly. Hib possession was con- 
sequently adverse, and if it }ias con^nued 
for twelve years the suit is barred by Umitp,- 

(1) 26 B. 500; 4 Bern. L. R. 178. 

(2) 55 Ind. Cae. 450. 

(3) 63 Ind Cas. 282; A. I. R. 1923 PAt. 98; 6P. L. J. 

680; (1922) Pat. 129. » v. 

(4) 71 lad. Ue. 847; A. I. R. 1023 Lali. 311, 
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tion. It is contended for the plaintiff that 
notwithstanding the redemption by the 
appellant in 1900 the mortgagee remained 
in possession of the laud and that the 
appellant's possession has not lasted for 12 
years. The lower Court has given no find- 
ing on this point, but it is unnecessary to 
remand the case as the appeal must succeed 
on the ground that the Assistant Collector 
had no jurisdiction. 

The only power which s. 117 of the Land 
Revenue Act gives to a Revenue Officer 
acting as a Court is to determine the ques- 
tion of title ariaing in the partition pro- 
ceedings, and he has no power under that 
section to pass a decree for possession of 
the land of which the title is in dispute. 
See on this point Lachhmi Bai v. Eondi 
Bai (5). 

I accordingly accept the appeal, reverse 
the decree, and dismiss the suit with costa 
throughout. 

R. L. Appeal accepted. 

(5) 21 Ind Cas. 719; 100 P K 1913, 7 P L. K 19U, 
UP W R 1914 


CALCUTTA HIGH COURT. 

Appeal fhom Appellate Decree No. 2213 
OF 1922 
Junes, 1925. 

Present. — Justice Sir Babington 
Newbould, Kt., and Mr. Justice Graham. 
ISWOR SANT and orHEUs— Defendants 
— Appellants 
versus 

TORENDRA NATH KUILA— 
Plaintiff —Respondent. 

Civil Procedure Code {Act V of lOOS), s ii— Res 
judicata— Decree confirmed in appeal on other ground 
■ — Bengal Tenancy Act {VIII of 18S5), ss 29, Jt9 
Ejectment-TTuder-TSLiysit— Occupancy i ights—Her lia- 
bility of iinder-raiyati holding 
Where m a suit m ejectment the Trial Court 
holds that the defendants have no right of occu- 
pancy but dismisses the suit on the ground of 
its being institutejJ before the expiry of the agri- 
cultural year in which the defendants’ predeces- 
sor died and on appeal the decree of dismissal is 
affirmed on the second ground but the Appellate Court 
gives no finding on the question whether the defend- 
ants have a right of occupancy, the decision of the 
Trial Court that the defendants had no occupancy 
rights cannot operate as res judicata in a subsequent 
suit for ejectment [p 981, col 2] 

An unicT-raiyat may acquire right of occupancy by 
custom or usage and ia not then liable to be ejected, 
[p. 982, col. 2] ^ ^ 

Ordinarily the holding of an under-raij/at whether 
with or without rights of occupancy is not heritable. 


Tlic dcs'iendant of an under-miyai with rights of 
occupancy, who fails to prove that hia piedecesaois 
interest was heritable is a trespasser and, therefore, 
liable to ejectment [ibid ] 

Appeal against a decree of the Sub-* 
ordinate Judge, Second Court, Midnapore, 
dated the 12th of May 1922, modifying 
that of the Munsif, Third Court at Tamluk, 
dated the 25th of February 1921. 

Babu Apurba Charan Mukerjij for tho 
Appellants. 

Mr. Mahendra Nath Roy and Babu 
Kuular Pal, for the Respondent. 

JUDGMENT.— This ia an appeal 
against a decree in ejectment. The pre* 
decessor of the defendants was an under-* 
raiyat under the plaintiff. 

The main question in this appeal is whe* 
ther that undex-raiyati tenancy descended 
to the defendants by inheritance. The first 
Court held that the defendants' predecessor 
was an nnder-raiyat with right of occupancy, 
and that the defendants had succeeded to 
that right. The lower Appellate Court 
has held that the defendants had no right 
of occupancy and were mere trespassers on 
the land and that the plaintiff was, therefore, 
entitled to a decree for khas possession of 
the same. We think that the learned Sub** 
ordinate Judge who decided the case in 
the lower Appellate Court was in error 
so far as he held that the question whether 
the defendants had a right of occupancy 
in the disputed land was res judicata. In a 
previous suit in ejectment which was inter 
partes the Munsif who tried the suit held 
that the defendants had no right of occup- 
ancy but he dismissed the suit on the ground 
of its being instituted before the expiry of 
the agricultural year in which the defend- 
ants’ predecessor died. On appeal that 
decree of dismissal was affirmed on the 
second ground and the lower Appellate 
Court came to no decision on the question 
whether the defendants had a right of oc- 
cupancy The decision of the Judicial 
Committee of the Privy Council in Sheosagar 
Singh v. Sitaram Singh (1) is a clear authori- 
ty for holding that the decision of the first 
Court in the former suit did not operate as 
res judicata in the present suit. But though 
the lower Appellate Court was wrong on 
this point and though its judgment is not 
well-expressed there is a finding apart from 
that of res judicata which is sufficient to 
support its decision. It was held that the 

(l) 24 1 A 50: 24 C 616; K W N 297; 7 Sar ?. 0. 
1 124, 12 Ind. Pec. (n b.) 1079 (P. 0.), 
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defendants have failed to prove that the 
under-raii/ofi interest of the defendants' pre- 
decessor was heritable under some local 
custom and that even supposing that their 
predecessor had a right of occupancy there- 
in this is of no benefit to them unless they 
can prove local custom of heritability. It 
is contended on behalf of the appellants 
that this decision is wrong and that if the 
defendants’ predecessor had an occupancy 
right their right was necessarily heritable. 
It is now settled law that under ordinary 
circumstances the right of an under-rair/at 
is not heritable. No authority has been 
shown to us in support of the contention 
that the interest of an under-rai^af with a 
right of occupancy is heritable. 

It is contended that unless an under- 
raiyat with a right of occupancy has the 
same benefits which the law gives to a 
raiyat with occupancy rights he will gain 
ho benefit from such a right. But there 
is one section in the Bengal Tenancy Act 
which makes a provision for the benefit of 
an under-raiyat having an occupancy right 
and that is s. 183. Further it has been 
held by a Division Bench of this Court in 
fhe case of Gopal Mandal v. Tapai Sankhari 
(2) that an under-raiyat may acquire right 
of occupancy by custom or usage and is not 
then liable to be ejected under s. 49 of the 
Bengal Tenancy Act. We are unable to 
accept the contention that from this decision 
it follows that when an wnder-raiyat has a 
right of occupancy s. 2C of the Bengal Ten- 
ancy Act is applicable. Section 26 is by its 
terms limited to the case of raiyat in respect 
of his right of occupancy and cannot be held 
applicable to the case of an undet-raiyat 
who, as already stated, has not, as such, a 
transferable right in his holding. In the 
case of a raiyat his holding is heritable 
whether he is an occupaucy-ratj/at or a non- 
occupancy raiyat. In the case of an under- 
raiyat who has no right of occupancy his 
holding is certainly not heritable and we 
can find nothing either in the statutory law 
or in the case law which would make an 
exception in the case of an under-raiyat 
with right of occupancy. We, therefore, 
hold that the decision of the Subordinate 
Judge is right on the ground that the de- 
fendants having failed to prove that their 
predecessor’s interest was heritable under 
a local custom, were trespassers on the land 
and were liable to be ejected without no- 
(2) 44 Ind. Oas. 545; 46JO. 43; 28 C. L. J. 8t, 22 0. W 
N. 018. 
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tice. It is contended that the lower Ap- 
pellate Court should have decided the issue 
which was raised in the first Court whether 
the defendants had been recognised as 
tenants after their predecessor’s death. 
That issue was decided against the defend- 
ants by the Court of first instance. It 
does not appear that in the lower Appel- 
late Court a contention was raised on the 
respondent’s behalf that this portion of the 
first Court’s judgment was wrong. It was, 
therefore, unnecessary for the lower Appel- 
late Court to record a finding on that issue. 

We, accordingly, dismiss this appeal 
with costs, 

B, L. Appeal dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1018 of 1925. 

January 7, 1926. 

Present: — Mr. Justice Broadway, 
BHAGAT SINGH and another— 
Defendants — Appellants 
versus 

MATHRA AND OTHERS — Plaintiffs — 
Respondents. 

Specific Relief Act (I of 1877), s, 142 -- Creation of 
evidence — Right to sue. 

Wherever evidence is being created which might 
ultimately result in disturbing the title of the plaint- 
ilT, he has a cause of action to sue under section 42, 
Spccilic Kehef Act fp. ^83, col 2.] 

Gandla Pedda Naganna v Sivanappa, 26 Ind. Cas. 
232, 38 M. 1162 at p. 16 M. L.T. 310; 27 M. L. J. 
520, followed. 

Second appeal from a decree of the 
District Judge, Gurdaspore, dated the 3rd 
April 1925, affirming that of the Subordi- 
nate Judge, Second Class, Gurdaspore, 
dated the 10th August 1923. 

Lala Mehar Chand Mahajan, for the Ap- 
pellants. 

Lala Fakir Chand, for the Respondents. 

JUDGMENT. — The house in dispute 
in the litigation giving rise to this second 
appeal originally belonged to oneJiwan. 
Jiwan died some 40 years ago leaving him 
surviving a widow Musammat Naraini but 
no issue. Afujainmaf Naraini continued to 
live in that house with a man named 
Bhagat Singh. Mathra and others, rever- 
sioners of Jiwan, on the Slst October 1921 
instituted a suit against Musammat Naraini 
and Bhagat Singh, alleging that Bhagat 
Singh was making alterations in the 
house insult in such B manner as led the 
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plaintiffs to think that Mummmat Naraini 
had gifted the house to him, and asking 
for a declaration that the alterations so 
made and the expenses so incurred would 
not affect their reversionary rights. 
Naraini and Bhagat Singh both contested 
the suit vigorously alleging, inter alia, 
that they were husband and wife and that 
the suit was barred by limitation. The 
Courts b^low, after a consideration of the 
evidence led, came to the conclusion that 
while the plaintiffs were Jiwan’s collaterals 
and, therefore, reversioners, the marriage 
set up between Musammat Naraiui and 
Bhagat Singh had not been proved, and 
granted the plaintiffs a decree as prayed 
Bhagat Singh has come up to this Court in 
second appeal through Mr. Mehr Chand 
Mahajan. It appears that Musammat 
Naraini died while the appeal was pending 
in the lower Appellate Court. 

Mr. Mehr Chand has addressed me on 
three points. One point was that as Musam- 
mat Naraini had died while the appeal was 
pending in the lower Appellate Court, 
the lower Appellate Court should have 
acted in accordance with that what was 
laid down in Sat Bharai v. Sat Bharai (1) 
and dismissed the plaintiffs’ suit. I am, 
however, not pressed with this contention. 
The facts in Sat Bharai v. Sat Bharai (1) 
were quite different. There the Trial Court 
had refused to grant an injunction and in 
appeal an injunction was granted after 
the holder of the limited estate had 
died. 

Next, Mr. Mehr Chand raised an entirely 
new point and one that had admittedly 
never been raised nor argued in any of the 
lower Courts, He urged that, having regard 
to the provisions of s. 42 of the Specific Relief 
Act, the suit as framed was incompetent. 
He pointed out that what was complained 
of was that certain structural alterations 
were being made in the house, and from 
this he urged it was evident that the 
status of the plaintiffs was not interfered 
with in anyway and they had no cause of 
action. Here again I am unable to agree. 
The plaint definitely stated that the struc- 
tual alterations led the plaintiffs to the 
conclusion that Musammat Naraini had 
gifted the property to Bhagat Singh, and 
the conclusion the plaintiffs came to was 
that evidence was being created which 
would affect their rights at a subsequent 

(1) 18 Ind. Cas.329, 65 P. R 191.1, 24 P. W. R 1913, 
46 P. L, R. 1913. 


date This would give them a right to sue. 
This view is in consonance with what was 
held by a Division Bench of the Madras 
High Court in Gandla Pedda Naganna v, 
Sivanappa (2) where their Lordships say 
“So far as Madras is concerned, the latest 
authority is in favour of the position that 
wherever evidence is being created whicli 
might ultim.ately result in disturbing the 
title of the plaintiff, he will have a cause of 
action to sue under s. 42 ’’ There can be 
no doubt that the action taken by Bhagat 
Singh in the present case might well be 
regarded as the creation of evidence to sup* 
port a gift in his favour,, and I am there- 
fore of opinion that the suit was compe- 
tent. 

Finally, it was urged that the finding on 
the question of the marriage between 
Musammat Naraini and Bhagat Singh, 
although one of fact, was open to examina- 
tion, inasmuch as the learned District 
Judge had not given due weight to the 
presumption arising out of long and con- 
tinued cohabitation between a man and 
woman who were in a position to marry. 
Reference was made to Indar Singh v, 
Tkakar Singh (3) where it was held that 
“there is in law a presumption in favour 
of marriage and against concubinage when 
a man and woman have cohabited con- 
tinuously for a number of years and this 
jjresumption of law can be repelled only by 
strong, distinct and conclusive evidence.” 
In the case while the learned District 
Judge has not specifically referred to long 
cohabitation, in my judgment it is perfect- 
ly clear that he has not lost sight of the 
fact that these two persons had been living 
together for a considerable period. The 
importance of the marriage lies in the fact 
that if the marriage could be held to have 
taken place when the cohabitation first 
began, Musammat Naraini would have for- 
feited her estate on marriage and the present 
suit would undoubtedly be barred by limi- 
tation. In the present case both of them 
definitely set up ananand marriage and led 
evidence to sup port their allegation, which 
evidence has been held, wholly unreliable 
by both Courts. As pointed out by Mr. 
Fa qir Oh ml, there was every reason why 
these two should marry, for their marriage 
would have entailed the forfeiture of 

(-2) 26 111 Ois 232, 33 M. 1162 at p 1170, 16 M L. 
T. 310. 27 M. L J. 520 

(3) 61 InJ. Cos. 337; 2 L, 207; 3 U. P L. R (L.) 82, 3 
L, L J. 317, 
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Mttaammat Naraini’s estate or, at any rate, 
the risk of forfeiture and the maimer in 
Avhich Bhagat Singh of recent years began 
to make alterations in the house is a strong 
indication that the view taken by the 
Courts below is correct. It seems to me 
that Bhagat Singh was endeavouring to 
create evidence which he could refer back 
to as showing a gift in his favour. 

In these circumstances I must dismiss 
this appeal with costs. 

P. D, Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal prom Appellate Decree ’No.' 282 
OF 1923. 

July 21, 1925. 

Present: — Mr. Justice Cuming and 
Mr. Justice Chakravarti. 

UJ^ASASI DEBI— Plaintiff— Appellant 
versus 

AKRUR CHANDRA MAZUMDAR— 
Defendant and others— Pro forma 
Defendants — Respondents. 

Civil Procedure Code {Act V of 1908), s. 60— Bcaami 
autiion^purckw — Declaration, suit for, whether main- 
tainable, 

A suit for a declaration equally with a suit for 
uosseBsioE is within the ambit of s. 66, C. P. 0. Theie- 
tore, a suit for declaration that a cei tilled purchaser at 
a Court sale is only an ostensible purchaser and that 
the purchase was effected as plaintiff’s agent is barred 
by the provisions of the section, [p. 98a, col 2, p. 986. 
col. 1.] 

Sasti Charan Nundi v. Annapurna, 23 0. 699, 12 
Ind Dec. (n s ) 465, dissented from 

Hanuman Persad Thakur v. J adunandan Thakur 
29 Ind. Cas. 787; 20 0. W. N. 147, 43 0. 20 and Bishan 
Dialv. Ohaziuddin, 23 A. 175, A. W. N. (1901) 44, 
referred to. 

Appeal against a decree of the Subordi- 
nate Judge, Second Court, Hooghly, dated 
the 11th of September 1922, modifying that 
of the Munsif, Third Court at Serampur, 
dated the 26th of April 1921. 

■Sir Provas Chandra Mitter, Kt., and Babu 
Hira Lai Chakravarti, for the Appellant. 

Babu Rupendra Coomar Mitter, for Dr. 
Bijan Kumaf Maker ji and Babu Amuiya 
Dhan Mukherji, for the Respondents. 
JUDGMENT. 

Cumins’, J.— In the suit out of which 
this appeal has arisen the plaintiff who is 
the appellant before this Court sued for a 
declaration that she had lakheraj and 
jamai right purchased at auction sale in 
respect of some S-annas odd share left by 
her husband and that she was entitled to 


the 16-annas rent of the land in question 
and the defendant had no right in respect 
of the land. She also asked for a perpetual 
injunction to restrain the defendant fropa 
obstructing her in the realisation of the 
rents of this land. If it should be found 
that the plaintiff was not in possession of 
the land then she sued to recover possession. 
Her case, as a perusal of the plaint will 
make quite clear, is that her husband 
bought the lakheraj right in the land in 
his own name and with his own money. 
Subsequent to this he purchased the tenants’ 
right in the land on the 24th of February 
at a sale in execution of a decree in the 
name of the defendant No. 1, obtained a 
certificate of sale and in virtue of this sale 
certificate obtained possession of the pro- 
perty. Some of the land he kept in his 
own possession and the rest was let out to 
tenants. The kabuliyats were in the name 
of the defendant No. 1 because the sale 
certificate stood in his name. Umesh 
Chandra Mukerji the husband of the pre- 
sent plaintill died leaving no son and the 
defendant No. 1 taking advantage of this 
circumstance has persuaded the tenants 
not to pay rent to the plaintiff. From this 
the plaintiff realises that the defendant 
intends to take possession of the property 
left by her husband and hence she has 
brought this suit asking that the Court 
will declare that she has lakheraj and 
jamai title purchased at auction sale of the 
3-annas odd share left by her husband and 
also a declaration that she is entitled to the 
16-annas share of the rent, that the defend- 
ant has no title to the property and that 
her possession may be confirmed. If by 
any circumstances it be found that she is 
not in possession then she may recover pos- 
session. She also asked for an account 
from the defendant of any rent that the de- 
fendant might have realised from the 
tenants. The case of the defendant No. I 
who alone has contested this case is that he 
is the real owner of the property and that 
B. 66 (old s. 317 of the C. P. C ) is a bar to 
the suit. 

The Trial Court found that defendant 
No. 1 was the benamdar of the husband of 
the plaintiff, that the plaintiff had been in 
possession from the date of purchase up to 
the institution of the suit, and that the de- 
fendant was liable to render accounts to 
the plaintiff. He found that the plaintiff’s 
suit was not barred by the provisions of 
8. 66 and ordered tl^Rt herj^aruai " title JJan(l 
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nishkar title to the lands in suit should be 
declared. The defendant was restrained 
from interfering with her possession. He 
was also to render her accounts. Defendant 
No. 1 appealed to the District Court. The 
learned Subordinate Judge held that the 
plaintiff had been dispossessed from the 
land before the suit and was not now in 
possession, that the defendant was the 
benamdar of the plaintiff’s husband, that 
6. 66 was a bar to the suit and ordered that 
the suit of the plaintiff so far as it related 
to the jamai right of the plaintiff would 
be dismissed. 

The plaintiff has appealed to this Court. 

Her case is if 1 have understood it right- 
ly as follows: — 

(1) That the lower: Court has wrongly 
found that she is not in possession and as 
she is in possession she is entitled to main- 
tain a suit for confirmation of possession. 
Ill support of this contention she relies on 
the case of Charan Nundi v. Anna- 
puma (1). 

(2) That by payment of rent to the land- 
lord a new tenancy has been created in hei 
favour and that she has a title independent 
of the purchase by her husband in the name 
of the defendant and to this title the piovi- 
sions of 8. 66 are not a bar, 

(3) That the purchases made by the de- 
fendant of the tenancy rights in 1915-16 
W’ere made by the defendant as her agent 
and hence she is entitled to a declaration of 
her tenancy under these purchases. 

Now it seems to me on the facts as found 
by the learned Subordinate Judge the 
plaintiff’s case must fail and that s. 66 is a 
bar to her suit. 

This suit is governed by the old Code and 
8. 317 of that Code which corresponds to 
s. 66 of the present Code is as follows • — 

“No suit shall be maintained against the 
certified purchaser on the ground that the 
purchase was made on behalf of any other 
person, or on behalf of some one through 
whom such other person claims.” 

Now the case of the plaintiff as made in 
her plaint is clearly this, that the property 
was purchased by her husband in the 
benami of the defendant No 1. It is noth- 
ing else although the learned Advocate for 
the appellant has spent a day and a half in 
trying to persuade us that the case of the 
plaintiff was that she had an independent 
title by paying rent to the zemindar. 

fl) 23 C 699; 12 Ind. Dec. (n. s) 465. 
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Reading the section as it stands it is quite 
immaterial whether the plaintiff was or was 
not in possession at the time of the suit. It 
seems to me that a declaratory suit equally 
with a suit to recover possession comes 
within the mischief of the section. 

The plaintiff has relied on the case of 
Sasti Charan Nundi v. Annapurna (1) and 
asks us to hold that if she is in possession 
then s. 66 (317) is no bar to her suit. With 
due respect to the learned Judges it is very 
difficult to reconcile this decision with the 
plain words of the Statute. The learned 
Judges remaik- “Section 317 does not make 
all benami transactions invalid nor, lead 
with s. 316, does it confer upon the ostensible 
purchaser a title as against the real pur- 
chaser. It merely declaies that a suit shall 
not be maintained against the certified pur- 
chaser on the ground that he was only the 
ostensible purchaser. The ostensible pur- 
chaser could not insist on his certified title 
to recover from the real owner in posses- 
sion. If, therefore, the defendant sets up 
the sale certificate as an answer to the 
plaintiff’s case, there is nothing to prevent 
the Court from going into the question whe- 
ther that sale certificate did or did not confer 
a valid title upon the defendant as against 
the plaintiff. It is not a case in which the 
plaintiff, relying on a sale certificate, seeks 
to obtain a decree for possession against 
the ostensible purchaser. Resting, as it.does, 
on an existing possession, we do not think 
that it is a suit of the natuie prohibited by 
s. 317 (present s 66).” 

If 1 understand the learned Judges 
aright they would seem to hold that in a 
suit for confiimation of possession the 
plaintiff has not to prove Ins title for ob- 
viously s. 66 would be a bar to his maintain- 
ing a title based on a benami purchase. 
Neither do I understand what is meant by 
a title lesting on existing possession. Sure- 
ly it IS not sufficient for a person asking 
for confirmation of possession to say “ I 
am in possession. Prove that I have no 
title.” As far as I am aware this case stands 
alone. It has never been followed but has 
been dissented from. See the case of 
Hanuman Persad Thakiir v. Jadmnandan 
Thakur (2) where Cox, J. points out that if 
accepted as good law it would practically 
repeal the whole section. See also the case 
of Bishan Dial v. Gaziuddin (3). The 
learned Judge, Strachey, C. J., in consider- 

(2) 29 Ind Caa 787, 20 G W. N. 147; 43 0. 20, 

13) 23 A. 175, A. W.N. (1901) 44. 
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ing the case of Sasti Charan Nundi v. 
AnJiapurna (1), remarks that if that case 
holds that s. 317 oaly applies when the 
plaintiff being out of possession seeks to 
recover possession and can never apply to 
a suit by a plaintiff in possession for a de- 
claration that the certified purchaser out of 
possession is not the real purchaser he can- 
not agree with that. I am myself of 
opinion that it is immaterial whether the 
plaintiff is in possession and seeks a con- 
firmation of possession or whether he is out 
of possession and seeks to recover posses- 
sion. In either case s. 66 applies. 

The appellant seems also to have attempt- 
ed somewhat faintly to make out that the 
property was conveyed to her husband by 
his being put iu possession after the pur- 
chase. How this could give the plaintiff 
any title in the absence of a conveyance as 
required by the Transfer of Property Act, 
I admit I do not understand (2). The next 
argument advanced by the appellant is that 
she or rather her husband acquired a title 
independent of her purchase by paying 
rent to the zemindar I must admit that 
this argument was put forward in a some- 
what shadowy form. I presume that the 
learned Advocate meant that she or rather 
her husband had been recognised by the 
zemindar. Otherwise I do not understand 
how any title could be acquired by the 
mere payment of rent. In order to estab- 
lish or to attempt to establisli this part 
of his case the learned Advocate was 
obliged to take us through a large portion 
of the evidence of the case. The mere 
necessity for doing this made it at once 
evident that this had never formed any 
part of the case of the appellant in either 
of tlie Courts below. 

It was perfectly obvious that this had 
never formed any part of the case of the 
appellant in the lower Courts and it is some- 
what difficult to imagine how the learned 
Advocate for the appellant could have 
thought that he would be allowed for the 
first time in second appeal to make out a 
case which depended on findings of facts 
which had never been even suggested in the 
lower Courts. 

(3) The appellant lastly attempted to 
argue that the purchases made by the de- 
fendant of certain tenancies as the result of 
certain decrees obtained in 1915 and 1916 
were made by the defendant as the agent 
of the plaintiff. 

Here again the eame difficulty confronts 
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us, viz,t that this case that these purchases 
were made by the defendant as the agent 
of the plaintiff finds no place in the case of 
the plaintiff either in her plaint or in the 
case as presented to the lower Courts. It is 
obviously a question of fact and cannot be 
raised for the first time in second appeal. 
In para. 7 of the plaint the plaintiff distinct- 
ly sets out that after the death of her hus- 
band her son-in-law managed her proper- 
ties. It is not sufficient to say that a person 
is an agent. It is necessary to set out what 
is the scope of the agency in order to 
determine whether any particular act was 
done by the person as an agent or not and 
for this purpose a definite case would have 
to be made out. The only suggestion in. 
the plaint is that the defendant looked after 
the suits of the plaintiff. 

There is no suggestion that it was any 
part of his duty to purchase properties on 
behalf of the plaintiff. The case of Ganga 
Baksh V. Radar Singh (4) may be referred 
to in this connexion. 

The result is that the appeal must fail 
and is dismissed with costs. 

Chakravarti, J.—I agree with the 
order proposed by my learned brother. 

The plaint in this case was framed in 
open disregard of the provisions of s. 66, 
O P. 0. The only ground upon which the 
bar might have been avoided was not taken 
in either of the Courts below and in the 
result the defendant retains and enjoys the 
fruits of his fraud which has been so clearly 
established. It is only to be hoped that 
this case will serve as an example for dis- 
suading people from indulgence in the 
pernicious habit of creating benami title 
and in some measure further the object 
with which s. 63, C. P. C., was enacted. 

R L. Appeal dismissed. 

(4) 22 A 431 at p. 437; A. W. N. (1903) 152; 9 Tnd. 
Doc (N s ) 1327. 


LAHORE HIGH COURT. 

Civil Appisal No. 1014 op 1924. 
January 14, 1923. 

Present:— lILr. Justice Campbell and 
Mr. Justice Zafar Ali. 

Sheikh AR8HAD ALI—Plaintifp 
— Appellant 
versus 

ZORAWAR SINGH and others— 
Dependants — Responds .>jts. 

Siiit9 Valuation Act (VII of 1837)^ s. 8—Ltocal Rule^ 
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^Suit for p08$e$tion of definite-plot (yiU of estate assess 
td to revenue-— Jurisdictional value—Civil Procedure 
Code (Act V of 1008), s. llfO— Court-fee, deficient, pay- 
ment of — Limitation, question of — Pre-emption suit — 
Ir^provements by vendee —Compensation 
In the Piinjah the value of a pre-emption suit for 
purposes of jurisdiction is 30 tunes the proportionate 
amount of revenue recorded as payable for the holding 
in which the land in suit is comprised even though it 
a specified plot by metes and bounds and not a 
definite share of the holding [p 987, col 2 ] 

Where a Court dismisses a suit and simultaneously 
with the dismissal, ciders making up the deficiency in 
Court-fee, the order should be considered to have been 
made under s. 149, 0, P 0, as the Courtis entitled 
to pass such an order at any stage of the case In 
such a case the effect for purposes of limitation is the 
same as if the Court- <*ee lemaaded had been paid in 
the first instance, [p 988, col 1 ] 

A vendee, m a pre-emption suit, is in equity entitled 
to compensation for impjrovements effected after the 
institution of the suit when he had no notice of the 
institution of the suit and the improvements had been 
effected after the expiry of the period of limitation for 
the suit, [p 988, cols 1 & 2 ] 

Appeal against an order of the Court of 
the Senior Sub Judge, Rohtak, dated the 
31st January 1921. 

Bakhshi Tele Chand, for the Appellant. 
Messrs. Shamair Chand^ Sagar Chand and 
Lala Harish Chandra, for the Respondents. 

JUDGMENT. — This appeal arises out 
of a pre-emption suit. The vendor was 
Anwar Ali and the vendee was Zorawar 
Singh. The sale was on the 20fch of 
August 1917 ostensibly for Rs. 3,300 of a 
small plot of one bigha and 15 bisivas at 
Rohtak. The suit was instituted on the 
19th of August 1918 in the Court of the 
Munsif and the plaint stated the value of 
the suit for purposes of jurisdiction to 
be 30 times the jama, namely, Rs. 39-1 0 
and for purposes of Couit-fee Rs. 13 0-4, the 
Court-fee being Rs. 1-2 0. The plaint alleged 
that the price mentioned in the sale-deed 
of Rs. 3,3U0 was fictitious and that the 
market value was Rs. 175. The prayer was 
to pre-empt at tliat price. 

A preliminary issue was framed. ‘‘Whe- 
ther the suit was beyond the jurisdiction 
of the Court”? and on an admission by the 
plaintiff’s Counsel that it was probably so, 
the plaint was sent to the District J iidge 
with a request that it should be made over 
to a Court competent to hear it. This was 
on the 19fch of June 1919. Previous to 
this on the 20th of August 1918, the day 
after the suit was filed the plaintiff had 
applied to the Court that the suit should 
be postponed without issue of summons 
because the plaintiff, who is the son of the 
vendor, had then pending another suit 
for possessiou of the same land or for a 


declaration that the sale should not affect 
his reversionary rights. When this was 
decided and the present suit was taken up 
on the 30th of May the defendant vendee 
was summoned and he then objected that 
the suit was beyond the jurisdiction of the 
Munsif. 

The District Judge sent the suit to the 
Junior Sub- Judge who found, firstly, in 
favour of the plaintiff that the land was 
not sakni land as alleged by the defend- 
ant, secondly, that out of the ostensible 
sale price, Rs. 1,985 alone were paid, thirdly, 
that this was the market value of the land, 
fourthly, that the value of the suit for 
purposes of Court-fee and jurisdiction was 
Rs. G,038 being the market value of the 
land plus the ascertained value of improve- 
ment effected by the vendee in the shape 
of buildings. Two other law points which 
need not be detailed were decided in favour 
of the plaintiff and then the Court held 
that the value of improvements as above 
stated was Ra. 4,053 and that the suit was 
barred by limitation because it was in- 
stituted in a Court which had not juris- 
diction to hear it and the date of institu- 
tion must be taken to be that on which 
it was transferred by the District Judge to 
the Junior Subordinate Judge a year and 
10 months after the sale. The suit was 
dismissed with costs. The plaintiff was 
directed within one month to make up the 
requisite Court-fee on a valuation of 
Rs 6,038 and did so. 

The plaintiff has appealed. The land 
sold is described in the sale-deed as 1 
bigha and 15 bisivas out of field Nos. 2641 
and 2642 as depicted in the plan attached 
to the deed and finding of the lower Court 
was that when a specific plot by metes and 
bounds is the subject of a pre-emption suit 
the case falls under s. 7 (v) (d) of the Court 
Fees Act and Court-fee is according to 
the maikefc value of the land and that 
the market value also determines the juris- 
dictional value. 

Whatever may be correct Court-fee the 
learned Sub- Judge was wrong as regards 
jurisdiction. The rules of the Local Gov- 
ernment Punjab are given on page 93, Rules 
and Orders of the Chief Court, Vol. 
Ill and according to the Explanation of r. 
1 (6) the value for purposes of jurisdiction 
of the plot in suit was 30 times the pro- 
portionate amount of the revenue recorded 
as payable for the holding in which the 
land is comprised, for the laud sold was 
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manifestly a portion of part of an estate 
for which part the land revenue payable 
is recorded in the Collector’s register. This 
conclusion is not seriously disputed by the 
learned Counsel for the vendee respondent, 
but he argues that the Court-fee, at any 
rate, was due on the market value under 
8. 7 (v) {d) since that applies where s. 7 (v) 
(6) does not apply and that s. 7 (v) (6) does 
not apply because it does not contain any 
explanation corresponding with that quoted 
above which is appended to a similar 
provision enacted by the Local Govern- 
ment under powers conferred by s. 3 of 
the Suits Valuation Act, 1887. It is not 
necessary for us to decide this question, 
because what the learned Counsel alleges 
to have been the proper fee was in fact 
paid in the lower Court by the plaintiff in 
obedience to the order of the Court, and 
we hold that in giving that order the 
Court acted under s. 141) of the C. P. C., 
as it was entitled to do at any stage of the 
case. The effect was that the plaint be- 
came of the same force and effect as if 
the Court-fee demanded had been paid in 
the first instance, and it cannot be held now 
that there was no proper presentation of the 
plaint within limitation. 

So far the plaintiff-appellant succeeds, 
but in his further contention that no com- 
pensation for improvements should be al- 
lowed and that the amount of such com- 
pensation estimated by the lower Court is 
excessive we are not disposed to dissent 
from the findings of the learned Sub- J udge. 
The buildings we find were commenced in 
March 1919, that is to say after the unstitu- 
tion of the suit, but no notice of the suit 
was given to the defeiidant vendee and the 
suit itself was instituted on the last day 
of limitation. It is clear what the plaintiff’s 
position was. He had attacked the alien- 
ation in another way with a view to its 
being nullified without cost to himself, but 
as a second string to his bow he deemed it 
advisable to institute a suit for pre emp- 
tion. He, however, was guilty of the blun- 
der of asking for the pre-emption suit to 
bs stayed without issue of process to the 
defendant. What he should have done 
was to have the defendants served with 
summons and then to ask for the suit to 
be stayed. In that case the defendant 
would have had no justification in claiming 
compensation for improvements begun after 
the institution of the suit. But, since it 
is not showq that the defendant knew any- 
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thing about this pre-emption suit before he 
erected his buildings, he is in equity en- 
titled to compensation, and the fact that 
the other suit was in progress does not 
appear to us to be material at all. The 
other suit in the event was dismissed and 
the dismissal was upheld in appeal. The 
defendant was entitled to run the risk of 
commencing his buildings during the pend- 
ency of the other suit, which he considered 
with justice to be a weak one, and to 
assume that since the statutory period 
of limitation one year from the sale had 
elapsed, he was safe from a pre-emption 
suit. 

We have heard arguments on the valua- 
tion of the improvements. The defendant 
produced a witness who made out the 
figure to be Rs. 4,902. The plaintiff pro- 
duced a retired Executive Engineer who 
made it Rs. 3,117-15-10. The Court ap- 
pointed L. Bishambar Dayal, District Engi- 
neer, as Commissioner and his estimate 
was Rs. 4,053. It has been claimed for the 
plaintiff that this figure should be reduced 
because it included 10 per cent, contractor’s 
profit and because L. Bishambar Dayal 
stated in cross-examination that his cal- 
culation was based on present rates which 
had increased during the last two years. 
We find that the plaintiff's witness also 
included 10 per cent, contractor’s profit and 
we consider that the explanation given by 
L Bishambar Dayal for including them 
is reasonable. As regards the admission 
of increase of the rates, the witness was 
speaking of buildings constructed not two 
years or more previously, but one year 
only, and he was not properly cross-ex- 
amined as he should have been by the 
plaintiff to elicit whether there had been 
any increase in the rates during the pre- 
vious one year. 

We accept the appeal and give the 
plaintiff a decree for pre-emption on pay- 
ment of Rs. 1,985 plus Rs. 4,053 total 
Rs. 6,03 S on or before a date three months 
from the date of decree. The decree shall 
be drawn up in accordance with O. XX, r. 
14 (1), 0. P. 0. As regards costs, each party 
has had its success both in this Court and 
in the lower Court and we order the parties 
to bear their own costs throughout. 

R. L. Appeal accepted. 

N. H. 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 578 op 1923. 

October 23, 1925. 

Present : — Mr. Justice Devadoss. 

P. KUTHALINGA MUDALIAR— 
Defendant No. 1 — Appellant 
versus 

M. N. SHANMUOA MUDALIAR and 
OTHERS — P liAlNTIFFS AND DEFENDANT No. 2 
— Respondents. 

Hindu Law — Widow — Matnlenance — Sale of pro- 
perty—Future maintenance 
A Hindu widow is entitled to maintain hei self I>y 
selling the property inherited fiom her husband if 
there is no other means available for her maintenance 
She is not bound to starve herself m order to benefit 
the reversionei s. [p 990, cols 1 & 2 ] 

Under the Hindu Law a widow can alienate her 
husband's property for paying off the debts incurred 
for her own maintenance There is no hard and fast 
rule that she cannot do it for future maintenance 
Each case would depend upon its cneiimstancea. 
[p S89, cxd 2] 

In a case where there was no other pi operty but a 
house inheiited by a widow and not capable of yielding 
any appreciable income, and the wudow sold it for 
Rs 000 half of which went towai da liquidating a debt 
incurred for maintenance and the other half was kept 
by her for miin taming herself with • 

IlelO, that the sale was binding in its cntiiety uiion 
the reversioner, [p 990, col 2 ] 

Second appeal against a decree of tlie 
Court of the Additional Subordinate Judge, 
Tinnevelly, in A. 8. No. 53 of 1922 (A. 8. 
No. 691 of 1922, District Court), preferred 
against that of the Court of the Dis- 
trict Munsif, Tenkasi, in O. 8, No. 104 of 
1920 (O. 8. No. 402 of 1919, District Munsifs 
Court, Ambasamudram). 

Mr. S. Ramaswamy Iyer, for the Appel- 
lant. 

Mr, K, Venkateswaran, for the Respond- 
ents, 

JUDGMENT.— The only point in this 
appeal is whether the sale should be upheld 
in view of the findings of fact of the 
learned Subordinate Judge. He has found 
that out of the consideration of Es. 600, 
Rs. 300 went towards discharging the debts 
binding on the reversioner and the other 
Rs. 300 wasfor the maintenance of the second 
defendant. The second defendant who is a 
ividow, was unable to maintain herself out 
of the income of her husband’s property, 
which consisted only of the plaint house, 
and was obliged fo borrow. It has been 
proved satisfiictofily and has been found 
by the Ju4ge that she did incur a debt of 
Rs. 300 in order to plain tain herself. The 
roperty left by the husband was pply ^ 
Quse which produced no income. She 


had to sell the house for the purpose of 
paying olf the debt already incurred and 
for maintaining herself. It is not suggest- 
ed that the house was worth moie than 
Rs. 600 paid by the plaintiff for the sale. 
The Subordinate Judge has set aside the 
sale of the property with regard to a half 
and has upheld the sale as regards the 
other half. It is difficult to see how a 
house like this could be divided into two 
halves. No doubt if the house can be 
divided into two halves, it might be said 
that his order is sustainable. But this 
being a small house in a town and in the 
absence of any evidence that the house 
could be divided into two equal moieties 
and that the two moieties could be conveni- 
ently enjoyed, such a decree cannot be 
said" to be correct 

The question is whether the sale of the 
property should be upheld or not. The 
Hubordmate Judge seems to think that a 
widow cannot alienate property for future 
maintenance. It is well-settled that a 
widow can alienate her husband’s property 
for paying off the debts incurred for her 
own maintenance. The question is whether 
she can do so for future maintenance ? There 
is no hard and fast rule that a widow cannot 
alienate property for future maintenance. 
Each case would depend upon its circum- 
stances. In this case there is no other pro- 
pel ty and the only property is not capable 
of yielding any appreciable income. I do 
not see why the widow should starve 
herself in order to benefit the reversioners. 
It is admitted by the plaintiff that the 
widow (2nd defendant) is living by begging. 
If that is so, there is every reason why she 
should find means to support herself by 
selling the only property that descended 
to her from her husband. No doubt if 
there are other properties from which she 
could get some income it may be said that 
she is not justified in selling the house. 
AVhere land of considerable extent is sold 
and only a part of the consideration is 
found to be binding on the reversioner, it 
may be a question for the Court, W'hether 
a portion of the land should be taken by 
the alienee and the rest should be released 
from the sale. But in a case like this I 
see no reason why in order to benefit the 
reyersioner the widow should be prevented 
from enjoying the proceeds of the sa|e, 4® 
I hav.e already observed, it is not suggested 
that the saje is not a bona fide one. On the 
other han4 it is deaf that iis. 600 was pai4 
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in cash before the Sub-Registrar half of for her maintenance 


which went towards liquidating the debt 
incurred for maintenance and the other half 
was kept for maintaining herself with. It 
is unnecessary to discuss this point at any 
length as I am quite satisfied that in this 
case the widow had no other means of 
maintaining herself than by selling the 
only property that descended to her. 

Mr. Ramaswami Aiyar referred to Nainan 
Mai y. liar Bhagwan (1) in support of his 
contention that the sale should be upheld. 
In that case the learned Judges held that 
the proposition that a widow cannot anti- 
cipate personal necessity is not an inflexible 
rule. In Kulak Chandra Das v. Kula 
Chandra Das (2) a Bench of the Calcutta 
High Court held that a widow need not 
borrow at an usurious rate of interest for 
maintaining herself and then allow the pro- 
perty to be sold by the creditor by bring- 
ing a suit against her. I think that a 
widow borrowing in order to maintain her- 
self and then allowing the property of her 
husband to be sold for the debt incurred 
by her for maintenance would not be acting 
in the interests of the reversioners, for the 
interest and the costs would amount to a 
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for her maintenance. As I have already ob- 
served, no widow is bound to starve herself 
or die in order to benefit the reversioners. 
Such a proposition would be monstrous and 
opposed to all principles of Hindu Law. 
Dhondhia v. Hekayat Pandey (6) and 
Paparayudu v. Raitamma (7) do not apply 
to the facts of the present case. No doubt, 
if the sale is not found to be a bona fide 
sale, the plaintiff would be entitled to have 
it set aside. But in this case I am quite 
satisfied that the proper decree would be to 
allow the sale to stand inasmuch as the 
transaction was a bona fide one and the 
consideration was for purposes which could 
bind the reversioners. 

I allow the appeal and dismiss the plaint- 
iff s .suit with costs throughout. 

The memorandum of objections is dis- 
missed. No costs. 

N. V. Appeal allowed. 

N. H. 

(6) 49 lad. Cas. 811. 

21 'ii. L. 


large amount and a prudent person would 
rather sell the property and get ready cash 
than borrow at an usurious rate of interest 
and there allow the creditor to file a suit 
and bring the property to sale and thereby 
cause loss to the reversioners. The same 
principle has been laid down in Kannu 
Chetty V. Amirthammal (3) and Bala 
Krishna Das v. Hira Lai (4). On the other 
side I am referred to the decision in Appajee 
Panthulu v. Ramacharlu (5) as supporting 
the contention of the respondent that the sale 
should be set aside inasmuch as a portion 
of the consideration was for maintenance. 
On a perusal of the case I am unable to 
find that any principle was laid dowm in 
that case. The learned Judges found that 
considerable suspicion attached to the 
transaction and in the circumstances they 
set aside the alienation by the widow. There 
was no question of the maintenance of the 
widow in that case. A widow is entitled 
to live by selling the property of the hus- 
band if there is no other means available 

{I'l 66 Ind. Caa. 362; 2 L. 357; A. I. R, 1922 Uli 
317. 

(2) 46 Ind. Cas. 269. 

(3) 26 Ind. Cas. 418; 1 L. W. 877. 

4) 50 Ind. Caa. 74; 41 A. 338, 17 A. L. J. 239. 

(5) 10 Ind. Caa. 676; 9 M. L. T. 307; (1911) 1 M. W. 
{I. 267. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1332 op 1925. 
January 2, 1926. 

Present: — Mr. Justice Martineau. 
R-^LA khan alias KALLT-— Plaintiff- 
Appellant 
versus 

NATHU KHAN and others — Defendants 
— Respondents. 

Stamp Act (II of 1899), a. 2 (2I)-Letter empowering 
to sell land— PowtT-of’‘(Utoimey» 

A letter empowering a person to sell the land is 
not a pow^er-of-altorney as defined in the Stamp Act 
unless It empowers him to sell the land m the name 
of the wntei of the letter. 

Second appeal from a decree of the 
District Judge, Rawalpindi, dated the 31st 
January 1925. affirming that of the Subordi- 
nate Judge, Second Class, Rawalpindi, 
dated the 26th November 1923. 

Lala GoJ^ind Ram Khanna. for the Appel- 
lant 

Mr. Shamair Chand, for the Respondents 
JUDGMENT.— The plaintiff Kala Khan 
and his brother Nathu Khan defendant 
No. 1 jointly owned khasra No. 1258-1. On 
the 9th February 1918 Nathu Khan sold a 
portion of that kha§ra number to Dalbir 
Qhand and Sundar Dass and on the 13th 
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February he sold the remainder to Ishar 
Das and Harnam Das defendants Nos. 2 and 
3. Defendants Nos. 4, 6, 8 and 10 brought 
seperate suits for pre-emption in respect 
of the latter sale and obtained deorf es, and 
afterwards transferred their shares to defend- 
ants Nos. 7 and 9. The plaintiff sues for 
possession of his half share of the land 
sold by his brother to defendants Nos. 2 
and 3, contending that his brother had no 
right to sell it, and he also claims the other 
half by right of pre-emption. 

The suit has been dismissed, the Courts 
below having agreed in finding that it has 
been brought in collusion with Ishar Das 
defendant No. 2, and that the plaintiff had, 
by a letter written from Basra on the 29th 
September 1917, authorised Nathu Khan 
to sell the former’s half share in the land. 
The plaintiff has preferred a second appeal, 
contending that his consent to the sale is 
not legally proved. 

The letter from the plaintiff authorising 
Nathu Khan to sell the land, though not 
forthcoming is referred to in the two sale- 
deeds executed by the latter, and Sundar 
pas proves its existence at the time when 
Nathu Khan executed the sale-deed in 
favour of Dalbir Chand and himself. Hira 
Nand, through whom the sales by Nathu 
Khan were effected, also proves the exist- 
ence of the letter, and says that he made it 
over to some of the vendees, though he 
cannot say to which. As the letter is now 
suppressed^ by the vendees, into whose 
possession it came, and the suit has been 
found to have been brought in collusion 
with them, I think that it is fair to presume 
that it was the plaintiff who wrote the 
letter. 

It is argued for the plaintiff that the 
letter was a power- of- attorney as defined 
m s. 2 (21) of the Stamp Act, and that as 
it was unstamped it would have been 
inadmissible in evidence, and, therefore, 
secondary evidence of its contents is also 
inadmissible. There is, however, nothing 
to show than Nathu Khan was empowered 
by the letter to sell the land in “ the plaint- 
iff’s name”, and if no such power was 
given to him the letter, though it gave 
Nathu Khan authority to sell the land, 
would not fall within the definition of 
“power-of-attorney” contained in the Stamp 
Act. Another point taken is that the letter 
would not debar the plaintiff from repudiat- 
ing the sale when it is not shown that he 
agreed to any particular price, but there 


is no force in this argument, as in giving 
a general authority to Nathu Khan to sell 
his share he must be taken to have left it 
to Nathu Khan to settle the price, and it 
may be observed that there has been no 
allegation that the price for which the land 
was sold was not a fair price. 

I agree, therefore, with the Courts below 
that the plaintiff is precluded from suing 
to recover his share of the land by the 
fact of his having authorised his brother 
to sell it. 

As regards the claim for pre-emption the 
fact'appears to be that the plaintiff acquiesc- 
ed in the sale of Nathu Khan’s share, be- 
sides authorising the sale of his own share. 
Hira Nand has stated that he suggested to 
Nathu Khan that he should obtain the 
plaintiff’s written consent to the sale of liis 
(plaintiff’s) share, as without it no one 
would be willing to buy the land. Evidently 
Nathu Khan must have written to his 
brother, telling him that he proposed to 
sell the land, and asking for his authority 
to sell his (plaintiff’s) share, and it was in 
reply to such a letter that the plaintiff 
wrote the letter which has been referred to 
above. It does not stand to reason that the 
plaintiff, while consenting to the sale of his 
own half share, reserved his right to pre- 
empt his brother’s half. 

The appeal fails and is dismissed with 
costs. 

B. L. Appeal dismmed. 


LAHORE HIGH COURT^ 

First Civil Appeal No. 1228 of 1925. 

December 18, 1925. 

Present: — Mr. Justice Addison. 

PURAN CHAND amd others — 
Appellants 
versus 

EMPEROR THROUGH SHEO CHAND 

AND OTHERS — RESPONDENTS. 

Court Fees Act (VII of 1870), s 8, Sch II, Art 17 
(xv)— Appeal from award under Land Acquisition 
Act — Court- fee payable — Appeal— Deficiency in Court’- 
fee not made good — Negligence — Limitation, effect on — 
Bona fidea, meaning of. 

An ai)peal from an award under the Land Acquisi- 
tion Act is governed for purposes of Court-fee by s. 8 
and not by Art 17 (ir) of Sch II to the Court Fees Act, 
as the former, being a special provision relating to tha 
awards of compensation under the Land Acquisition 
Act overrides the general provisions of the latter, [n, 
992, col. 2.J 
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Katturi Chetti v. Deputy Collector, Bellary, 21 M. 
260; 7 Ind. Dec. (n. s.) 546, referred to. 

Where no compensation has been allowed by an 
award under the Land Acquisition Act, Court-fee 
payable on the nieinorandum of appeal is the ad 
valorem Court-fee on the amount claimed, [p. 992, 
Col. 2] 

Where a memorandum of appeal does not bear the 
full Court-fee and the deficiency is not made good in 
time owing to the gross negligence of the appellant or 
his Counsel the appeal becomes time-barred. Ip. 993, 
col. 1 ] 

A bona fide act is one done with due caie and 
attention \tbid ] 

Reial Singh v. Shadi, 43 Ind Cas. 317; 95 P K. 
1917; 174 P.W. R. 1917, 13 P. L. R. 191S, lefcned 
to. 

First appeal from an order of the 
District Judge, Rohtak at Karnal, dated the 
22nd January 1925. 

Mr. Sagar Cliand, for Mr. F. Byrne and 
Lala Nanwan Mai, for the Appellant. 

Mr. Shamair Chand, for the Respond- 
ents. 

JUDGMENT. — 1482 square yards of 
land in village Dhigal were acquired under 
the Land Acquisition Actfora school and the 
Collector assessed the value atRs. 2,130-6 0. 
There are four Panas or sub-divisions in 
the village. Two of them did not claim 
any part of the land to be theirs. The pro- 
prietors of Chauth sub-division claimed the 
whole area to be theirs, while those of 
Malian sub-division claimed that 792 square 
yards of the whole area of 1482 square 
yards were theirs. The Collector under 
6. 30 of the Land Acquisition Act referred 
.the dispute for the decision of the District 
Court as it was a dispute “as to the persons 
to whom any part of the compensation 
money was payable”. The Collector could 
have himself decided the question, leaving 
the aggrieved party to apply to him for a 
reference to the Court under s. 18 of the 
Act. This, however, makes no difference. 
The District Court held that ThvlaLakhmian 
of Pana Chauth was entitled to the 
entire compensation as the land belonged 
exclusively to it. It accordingly aw^arded 
the full sum of Rs. 2,130-6 to be paid to it, 
and- it was stated at the bar that it has in 
fact been paid. Nothing was awarded to 
the applicants. On the 22nd April the 
appellants through Counsel filed this appeal 
against the above decision on a four-rupee 
stamp. He was asked by the office the 
same day as to how a Court-fee of Es. 4 
only had been paid. On the 4th May he 
re-filed the appeal, stating that the Court- 
fee was correct as it was a piiscellapeous 
appeal. That very day, his alteption was 


drawn by the office to s. 8 of the Court Fees 
Act and he was directed to pay ad valorem 
Court-fee by 4 p. M. the next day, apparent- 
ly as the period of limitation expired then. 
On the 5th May he asked that the time 
should be extended to him as he had to get 
the Additional Court-fees from his clients. 
He was told on the 6th May that time could 
not be extended to him beyond the period 
of limitation. Then on the 12th May he 
affixed a Court-fee stamp of Rs. 10 on the 
ground that the appeal fell under Art. 17 
(if) of the Second Schedule of the CourtFees 
Act and not under cl. (8) of the Court Fees 
Act. The appeal was admitted to a hearing 
on the 11th June subject to any question 
which might be raised relating to the Court- 
fee payable and to limitation. 

Counsel for the respondents raised a pio- 
liminary objection that the appeal is barred 
by limitation. It is quite clear that the 
appellants are claiming in appeal 792/1482 
of Rs. 2,130 6-0, on theground that they owned 
792 squares yards out of 1482 square yards 
acquired and are entitled to the compensa- 
tion for that area. This sum can be ac- 
curately calculated and comes to be a little 
more than half of Rs. 2,130 6 0. It cannot, 
therefore, be said that the appeal is incap- 
able of valuation (Sch. II, Art. 17 (iv) of the 
Limitation Act). It also does not fall under 
Art. 17 (iv) as an appeal to set aside an award 
because s. 8 of the Court Fees Act being a 
special provision, relatingto the awards of 
compensation under the Land Acquisition 
Act, overrides the general provisions of 
Sch. II, Art. 17 (iv) [see Kasturi Chetti v. 
Deputy Collector, Bellary (1). Besides, the 
words of s. 8 of the Court Fees Act are very 
wide. They areas follows; — 

“The amount of fee payable under this 
Act on memorandum of appeal against an 
order relating to compensation under any 
Act for the time being in force for the 
acquisition of land for public purposes 
shall be computed according to the differ- 
ence between the amount awarded and the 
amount claimed by the appellant.” 

The present appeal is against an order 
awarding all the compensation to the re- 
spondents whereas the appellants claim a 
definite sum out of the compensation. That 
is, nothing was awarded to them w'fiile they 
claim move than half. Court-fees were, 
therefore, payable on the sum they claim 
should have been awarded to them. The 

a) 21 M. 269; 7 hid. Dec. (n. s.) 546. 
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matter is beyond dispute and though the 
appellants’ Counsel was at once put upon 
his guard by the ofBce, still the necessary 
Court-fees were not put in within the period 
of limitation and when extra Court-fees 
were put in after the peiiod of hmitation, 
the provisions of s 8 were slill not followed 
though the section had been quoted by the 
office. It is further clear from the order of 
the Judges admitting the appeal in June 
that this was a matter that was bound to arise 
and still Court-fees have up till the present 
not beeii filed. Even if, therefore, RamjiLal, 
one’* of the appellants, thought a Couit- 
fce of Rs. 4 only was necessary, there has 
obviously been gross negligence both on the 
part of the appellants and of Counsel in not 
filing the Court-fees either at once on the 
office oVjjection or when the appeal was ad- 
mitted to a hearing, la my judgment they 
are not entitled to any extension of time 
after these dates. The law is so clear that 
no mistake should have been made in the 
first instance and for this reason also time 
cannot be extended. A bona Jide act is one 
done with due cire and attention [Uesal 
Singh V. Sliadi (2) ] 

I, therefore, hold that the appeal is bar- 
red by limitation as up to date the proper 
Court-fees have not heenput in and no suffi- 
cient cause has been shown as to why this 
has not been done. I accordingly dismiss 
it with costs, 

R. L. Appeal dismtfised, 

(2) 43 lad Oas 317, 05 P. K 1917, 171 P W R 
1917, 13 P L R. 1918 


ALLAHABAD HIGH COURT. 

Civil Rbvision No. IfiO of 1925. 

January 5, 1926. 

Present: — Mr. Justice Daniels 
G. L P. RAILWAY and anothbr— 
Petitioners 
versus 

KUNJ BEHARI LAL 8HARMA— 

Opposite Party. 

Carnage of goods— Railway Company— Risk Note 
Form K, liability under -Loss of goods not urg&d — 
Protection under Risk Note-Onus of loss Revision- 
Delay in filing petition 

Tha only loss for wliicli a Railway Company can be 
held accountable under Risk Note Fo>in H, even in case 
of wilful negligencjo, must be loss of a complete con- 
signment or of a complete package or packages form- 
ing part of such consignment. 

But where a plaintiff doss not come into Court on 
the ground of loss, destruction or deterioration, the 
Railway Company must prove that the goods have 

63 
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been lost or destroyed or have deteriorated before 
they can claim the protection of the Risk Note. 

A dtday of ready seven months in hiiug a revision 
application is jh i self a sufficient ground for declining 
to accept It 

Civil revision from an order of the Judge 
of the Court of Small Causes at Kasgaiij, 
dated the 9th April 1925. ' 

Mr Ladli 'Prasad Zutshi, for the Appli- 
cants. 

Mr. Panna Lai, for the Opposite Party. 

JUDGMENT.— Tina is a revision 

against a Small Cause Court decree award- 
ing compensation for short delivery of betel- 
leaves consigned by the GXP. and B. B. 
‘and C. L Railvva}’ Companies. The appli- 
cants are quite right in asserting that the 
only loss for which the Railway can be 
held accountable under Risk Note H which 
applies to this case, even in case of wilful 
ncghgeiice must be loss of a complete con- 
signment or of a c implete package or pack- 
ages forming part of such consigment. 
Toe deeiee may, however, be supported on 
another ground The plaintiff did not come 
into Coui t alleging loss. He merely alleged 
that so much betel leaves had been booked 
by the Railway and that tlie full amount 
had not been delivered. Theie is a long 
series of cases commencing with Ghelabhai 
Punsi V. Last Indian Railway Co. (1) and 
including several cases of this Court, e 
East Indian Railway Co v. Firm Kishin 
Lal-Tirkkamal {2} and East Indian Rail- 
way Co. v Firm Gopi Krishna- Kashi 
Prasad (3) as well as East Indian Railway 
Co y. tJagpat Singh (4) which lay down that 
where a plaintiff does i\Qt come into Court 
on the ground of loss, destruction or deterio- 
ration, the Railway Company must prove 
that the goods have been lost or destroyed, 
or have deteriorated before they can claim 
the protection of the Risk Note. I may add 
that the judgment complained of was de- 
livered on 9th April and that this revision 
was not filed until 5th November. The 
delay of nearly seven months in filing the 
application would in itself have been a 
sufficient ground for declining to accept it. 

For the reasons already given I dismiss 
the application with costs. 

s. s. Application dismissed. 

N H. 

(1) 63Ind Cas 241, 45 B 1201, 23 Bom L. R 523. 

(2) 73 lad. Ca8 986, 45 A. 530, 21 A. L. J 438; 9 0, 
&A.L U 531, A. I. R 1924 All 7. 

(3) 77 Ind Caa. 1016; 45 A. 531, 21 A. L. J. 448; A. 
I R 1924 All. 8 

(4) 79 Ind Oas. 126, 51 a 615; 28 0. W, N. 1001: 
A. I R. 1924 Oal 725. 
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LAfitOSE HIGfH COURT. 

Lstters Patent Appbai, No. 148 
OP 1924. 

November 25, 1925. 

Present:— Sir Shadi Lai, Kt., Chief 
Justice, and Mr. Justice LeRossignol. 

GHIRANJI LAL and othees— Defendants 
— ^Appellants 
versus 

SHIB LAL AND another— Plaintiffs 
AND MATU RAM AND others — 
Defendants — Respondents. 

Limitation Act (IX of 1908), s. 28, Sch. I, Art 36 — 
Suit for compensation for damage caused by defendants 
action-^Limitation — Continuing wrong- Date of 
rmlfeasanee. 

Limitation for a suit to recover compensation 
for damage caused to the plaintiffs’ building by 
the action of the defendants in closing up ceitam 
drains which emitted water from the plaintiffs’ build- 
ing on to the defendants’ premises is two years from 
the date of the damage. 

The action of the defendants in closing up the drains 
and thereby causing damage to plaintiiTs’ building is 
a continuing wrong as contemplated by s. 23, Limita- 
tion Act. 

In cases of continuing wrongs the date of the 
damage is the date of the malfeasance within the 
meaning of Art, 36 of Sch. I to the Limitation Act. 

Letters Patent Appeal against the judg- 
ment and decree of Mr. Justice Broadway, 
passed in Civil Appeal No. 2596 of 
1923, on the 5th March 1924, affirming that 
of the District Judge, Kamal, dated the 
9th August 1923, (which reversed that of 
the Munsif, First Class, Jhajjar, District 
Bohtak, dated the 28th August 1922). 

Messrs. Shamair Chand and Sagar Chand, 
for the Appellants. 

Mr. K. J. Rwstamji, for the Respondents. 

JUDGMENT. — This appeal arises out 
pf an action toTecoverRs. 400 as compensa- 
tion for damage caused to the plaintiffs' 
building by the action of the defendants in 
closing up certain drains which emitted 
water from the plaintifs’ building on to 
the defendents' premises; and the sole ques- 
tion for decision is whether the suit is 
within time. 

, The alleged damage is said to have occur- 
red between August 1918 and September 
1920, but obstruction took place in Septem- 
ber 1917 and the suit was instituted on the 
2l8t May 1921. The District Judge assess- 
ed the damage at Rs. 60 and the decree was 
affirmed by this Court in single Bench. 

A preliminary objection was raised that 
the suit was a small cause and the learned 
Judge in Chambeis had no jurisdiction. But 
adjudication on this point was not prayed 


for from the Court below and it cannot be 
heard now for the first time. 

For the appellants it is urged that s. 23 
of the Limitation Act has been wrongly 
applied to the facts of this case as the 
wrong was not a continuing wrong, but we 
have no hesitation in holding that the wrong 
was a continuing wrong and that the pro- 
visions of s. 23 of the Limitation Act have 
been properly applied. 

On the next point, however, we think the 
appeal must succeed. It is urged that the 
limitation for the suit is two years under 
Art, 36 of the First Schedule to the Limita- 
tion Act. On the allegation in the plaint 
at any rate a portion of the damage occur- 
red prior to the 2l8t of May 1919 and there 
is no evidence to show how much damage 
was caused after that date and within two 
years of suit. 

For the respondents it is contended that 
Art. 36 of the Schedule to the Limitation Act 
does not apply and that Art. 120 furnishes 
the proper period of limitation. Article 
120 is, however, a residuary Article and 
applies only when no other specific Article 
governs the case. Clearly the act of the 
defendants in obstructing the drains in 
defiance of an injunction obtained by the 
plaintiffs was an act of malfeasance. Article 
36 covers the facts of this case, and the 
effect of that Article read with s. 23 of the 
Act is, that the suit must be brought^, with- 
in two years from the date when the mal- 
feasance takes place but that inasmuch as 
the offence is a continUnig one, the date of 
the damage shall be deemed to be the date 
of the malfeasance. 

In the absence of evidence as to the 
amount of damage which occurred within 
two years of suit the suit must fail. We 
accordingly accept the appeal and dismiss 
the suit, but in the special circumstances of 
the case direct that parties shall bear their 
own costs throughout. 

R L. Appeal accepted. 
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ALLAHABAD HIGH COURT. followed. The Board of Revenue hw dis- 

MiscELLANBoua 0a8B No. 507 OP 1925. sented from that ruling in Kundaii v, 


January 6, 1926. 

Present: — Mr. J ustice Dalai and 
Mr. Justice Boys. 

BALDEO KUKMI — Defendant — Applicant 
versus 

KASHI OHAMAR and anothbb— Plaintiff 
— Opposite Paetiesi. 

Agra Tenancy Act (// of 1001), s 108— Tenant 
and mb-tenant~Bjectment sutt — Sub-tenant claiming 
to be tenant himself — Proprietary title, question of, 
whether involved — Appeal, forum of 

In a suit by an occupancy tenant to eject a sub- 
tenant, where the latter alleges that he is himself the 
tenant-in-chief and is holding directly under the pro- 
prietor, no question of proprietary title is involved 
within B. 198 of the Agra Tenancy Act, and an appeal 
against the decision of the Assistant Collector lies to 
the lievenuo Court and not to the Civil Court. Lp. 
996, col 1.] 

Niranjan v Gajadhar, 30 A. 13.3, 5 A. L. J. 71, A. 
W N (1908) 45, followed 

Har Prasad v Tajammul Husain, 44 Ind. Cas. 720, 
16 A L J 239, not followed. 

The words “land-holder” and "tenant” do not in 
s 198 (1) of the Agra Tenancy Act embrace “tenant" 
and his “sub-tenant ” [p 999, col 1 ] 

Per Boys, J —There is nothing in the heading pre- 
ceding s 198 of the Agra Tenancy Act or in s 198 
(1) to indicate that in' a case coming within s 198 (1) 
a question of proprietary title is necessarily in issue. 
Bather are all the indications to the contrary The 
answer to the question whether a matter of propiietary 
title IS in issue cannot bo based on any conclusion 
that the case is or is not within s 198 but must be 
answered independently of s 198 [p 1000, col 1 ] 

Reference under s. 195 of the Agra Ten- 
ancy Act made by the Collector, Basti. 

Mr. Harnandan Prasad (with him Mr. 
Sankar Saran), for the Opposite Parties. 
JUDGMENT. 

Dalaly J. — This is a Reference th this 
Court made by the Collector of Basti under 
B. 195 of the Tenancy Act, because he doubted 
whether the appeal pending before him in 
a particular matter should be filed in a Civil 
or a Revenue Court One Kashi Ohamar 
sued the defendant, BaldeoKurmi, for eject- 
ment; and one of the grounds of defence 
was that the defendant cultivated the land 
in dispute as tenant of the Raja of Bansi 
and paid rent to him. The plaintiff’s case was 
that he was an occupancy tenant of the land 
and Baldeo Kurmi was his sub tenant. The 
Assistant Collector decided that Kashi was 
occupancy tenant of the land and that Baldeo 
was his sub-tenant. 

The learned Collector was of opinion that 
the appeal would lie to a Civil Court if 
the principle of the ruling in the case of 
Har Prasad v. Tajammul Hussain (1) were 

(1) 44 Ind. CftB. 720; 16 A, L. J. 2S9. 


Jawahir (2). . • 

In my opinion, the facts of this case do 
not call for a decision as to which of the 
views in the two judgments is correct. The 
question before me is covered by authority, 
•In Niranjan v. Gajadhar (3) one Niranjan 
applied as owner of a fixed rate holding 
for ejectment of Gajadhar on the grohnd 
that Gajadhar was his sub-tenant. The 
Assistant Collector dismissed the suit. The 
plaintiff appealed to the District J udge who 
made a reference to this Court, as he wtffl 
not in agreement with a Single J udge deci- 
sion of this Court in Chhittar Singh v. RUp 
Singh (4). A Bench of this Court held that 
the appeal lay to the Revenue Court ahd 
not to the Civil Court. 

it was argued here that the question in 
dispute between the tenant and sub-tenant 
is one of proprietary title in accordanCa 
with the provisions of s. 198 of the Tenancy 
Act. The heading of that section in Ch. XI v 
of the Tenancy Act is “Questions of pro- 
prietary title in Revenue Court." Section 
198 lays down “When in any suit against a 
tenant under this Act, the defendant pleads 
that the relation of land-holder and tenaiit 
does not exist between the plaintiff and 
himself on the ground that he actually ahd 
in good faith pays the rent of his holdirig 
to some third person, the question of such 
payment of the rent to such third per- 
son shall be inquired into, and, if the ques- 
tion is decided in favour of the defendant, 
the suit shall be dismissed.” The second 
clause of this section lays down “The deci- 
sion of the Court on such question shall'nCt 
affect the right of any person entitled to 
the rent of the holding to establish lifs 
title by suit in the Civil Court.” It tvfe 
contended on behalf of the plain tiff-respond- 
ent that, according to the terms of the first 
clause of this section, the question as tb 
whether Kashi actually and in good faith 
paid the rent of his holding to the'Raja^ of 
Bansi was a question of proprietary title 
and that had to be decided in the appeal 
pending before the Collector of Basti, 
my opinion, land-holder and tenant do 
mean tenant and sub-tenant, as they w;oula 
have to mean in order to support the an^- 
raent of the plaintiff’s learned Counsel. 8ub- 


(2) (1919) Unpublished Decisions of the Board, Vbl. 

Wa? W3; 5 A. L. J. 71; A W. N. (1^108) 45. 

^4) A. W. N. (1906) 247; 3 A. L. J. 603, 
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tena^nt id ddparately defined in s. 4 of 
the Tenancy Act and the term tenant* is not 
defined as including a sub-tenant. A sub- 
tenant is not a class of tenants enumerated 
in 8. 6; so a sub-tenant cannot be called non- 
occupancy tenant in s. 19 of the Act. A 
discussion of the terms of s. 198 of the Ten- 
ancy Act, therefore, does not arise here and 
I am not called upon to determine whether 
the Bench decision in the case of Niranjan 
may be supported or not. 

A dispute between a tenant and a sub- 
tenant raises no question of proprietary 
title. The' suit being one for ejectment, the 
appeal would go out of the cognizance of 
the Revenue Court only if a question of pro- 
prietary title had been in issue in the Court 
of first instance and is a matter in issue in 
the appeal. No such question arises here, 
80 the jurisdiction of the Revenue Court is 
not ousted as laid down by Sch. IV, Group 
C, Serial No. 29. 

Presumably the words landlord and ten- 
ant have been used in s, 63 to include tenant 
and sub-tenant and, if the analogy be appli- 
ed to 8. 198, 1 am of opinion that the deci- 
sion reported in Har Prasad v. Ta^ammul 
Husain (1) is not correct. The provisions 
of s. 198 are to be read in contradistinction 
to the provisions of s. 199, Tenancy Act. The 
decision of the Revenue Court under s 198 
is not binding on a Civil Court, while that 
under s. 199 is. The proprietary title con- 
templated is not the dispute between the 
parties to the suit but the one between the 
plaintiff land-holder and the third person, 
to whom the defendant alleged that he 
paid rent in good faith. Such a dispute over 
a proprietary title was involved in the deci- 
sion of the question of payment to some 
one other than the plaintiff in good faith. 
That is the dispute which is referred to as 
one of proprietary title in the heading over 
8. 198. The dispute between the parties to 
tixe suit is to be kept strictly in the Revenue 
Court; otherwise there would be no necessity 
to permit of a suit in the Civil Court. If 
the appeal in such a case lay to the Civil 
Court, the decision of the Civil Court would 
be binding on another Civil Court and 
there would be no object in providing a 
saving clause, as is done in s. 198. 

In the present case the pleadings and 
judgment of the Trial Court are wanting in 
definiteness. The defendant probably desir- 
ed to raise such a defence as is. mentioned 
in 8. 198 ^ut no allegation was made in the 
ifrritten statement of payment of rent be- 


ing made to the Raja of Bansi in good faith. 
The Trial Court framed no issue on the 
question of the payment of rent to a third 
person in good faith. 

If the case is taken out of the provisions 
of 8, 198, there can be no doubt that no issue 
of a claim to a proprietary title arises be- 
tween the parties here. 

It will not be found possible to reduce 
the different rulings of this Court to one or 
more consistent principles of law; so I think 
that every matter should be decided on a 
different principle of law in accordance with 
previous decisions on similar facts. Mr. 
Justice Banerji consistently took the ex- 
treme view in favour of the Civil Court’s 
jurisdiction, as stated in Chhittar Singh's case 
(4) and was able to impress this view on 
Benches of which he was a member. If 
this view had been consistently adopted, 
the different decisions could have been re- 
ferred to a uniform princi^ple of law but 
other Judges when sitting with 

Mr. Justice Banerji did not adopt this 
view. Mr. Justice Tud ball, the other member 
of the Bench in the case reported as 
Har Prasad v. Tajammul Hussain (1) did 
not follow Ihs principle of that ruling 
to its logical conclusion in Gurcharan Kuar 
V Deokinandan Kuar (5) when sitting sing- 
ly. 1 agree with this decision that when 
the title to a tenure is in dispute, the jurisdic- 
tion of a Civil Court does not arise. The 
Full Bench ruling, however, in Bindeshwari 
y.Gokul{6) (Chief Justice, Banerji and Ryves, 
JJ.) following Dalchandv. Shamla{7)^ (Blair 
and .Banerji, JJ.) and dissenting from Udit 
Tiwari v. Balhari Pande (8) (Tudball and 
Piggott, JJ.) is in conflict with this opinion. 
There the dispute between the parties re- 
lated to the possession of a holding. A 
claimed to be tenant and alleged that B 
was his sub-tenant. B was one of the pro- 
prietors of the village and A admitted this 
fact. A' 8 contention was that the tenure 
was his while B alleged that he held it as 
khudkasht. In reality the dispute related 
to a tenure and not to any interest in reve- 
nue paying property. 

It is enough for me to say that, in this 
present case, my opinion in favour of the 
jurisdiction of the Revenue Court is sup- 
ported by rulings in Niranjan v, Gajadhar 


(5) 5S Ind. Cas. 760. 

(8) S2 Ind. Cas. 964; 86 A. 1S3; 12 A. L. J. 251. 

(7) 2 A, L. J. 176; A. W, N. (1905) 46. 

(8) 21 Ind, Cas. 460; 35 A, 521; 11 A. b, J, 812, 
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(3), Daulatiav, Hargobi7id(^)Q,ndGurcharan 
Knar V. Deoktnandan Kuar (5) and that 
rulings to the contrary on similar facts 
have not come to my notice. It may be 
conceded that certain principles enumerat- 
ed in other rulings, if pressed to their 
logical conclusion, would not support the 
view. 

My answer to the reference is that the 
appeal was correctly filed in the Revenue 
Court, 

Boys, J* — The plaintiff sued to eject 
the defendant on the allegation that he, 
the plaintiff, was an occupancy tenant and 
that the defendant was his sub-tenant. 
The defendant replied that the plaintiff 
had nothing to do with the plot of land 
and that the defendant himself was the 
tenant-in-chief. There is no dispute as to 
who IS the propiietor of the plot, the parties 
are agreed on this point. The Assistant 
Collector gave the plaintiff a decree. Upon 
appeal to the Collector, he has referred the 
matter for the opinion of this Court under 
s. 195 of the Agra Tenancy Act. He has 
been led to adopt this course because of a 
difference, as suggested, between the law 
as laid down on the one hand in Hav Prasad 
V. Tajarnmul Hussain (1) (Banerjiand Tud- 
ball, JJ ), and Tullii v Ramraj (10) fOokul 
Prasad, J ,) and on the other in Kundanv, 
Jaujahir(2), The Collector expresses his diffi- 
culty in the following terms. — ^That in the 
first two cases it has been held that in suits 
for ejectment in which the defendant pleaded 
that a third person and not the plaintiff 
was the zemindar ot the land in dispute 
and the Court decided the question of 
proprietary title, the appeal lay to the 
District Judge, that m this suit the de 
fence set up comes under s 198 and if these 
two decisions are followed the Court of the 
Collector has no jurisdiction; that in the 
third case the Board declined t^ follow 
the first decision of the High Court (the 
other decision of the High Court was of 
later date) and held that in a case of this 
nature no question of proprietary title 
arose and that the appeal, therefore, lay to 
the Revenue Court" In consequence of 
this difference of opinion he has referred 
the case. 


m 67 Ind Cas. 206, 43 A. 18; 18 A L. J. 923. 2 U. 
P.L R. (A) 289. 

' (10) (1922) Unpublished Decision^ of the Board, Yoh 
VI, page 22, .High Oourt S^tiozL 


I will first consider the authorities apart 
from any effect that e. 198 may have. 

In Har Prasad v Tajammul Hussain (1) 
the defendant claimed to be lessee of an- 
other person (semble a different proprietor), 
and in Tullii v Ramraj (10) the defendant 
alleged that the plot belonged to another 
village and that he had been paying rent 
to the proprietor of that village. In both 
these cases it will be seen that there was 
in the back- ground the existence, alleged 
by the defendant, of another proprietor 
other than the proprietor under whom 
plaintiff held. On the other hand in the 
case decided by the Board, Kundan v. 
Jawaldr (2), there was not even in the back- 
ground any question of any other proprie- 
tor, both plaintiff and defendant were in 
agreement as to who was proprietor. This 
latter is also the case in the question before 
U3. Similarly in Niranjan v. Gajadhar (3) 
where the plaintiff claimed as fixed rate 
tenant to eject the defendant as his sub- 
tenant w^hile the defendant contended that 
he himself \vaa the fixed late tenant, 
both parties apparently claimed v to hold 
under the same piopiietor In that case a 
Bench of this CoMrl, and Aikman, JJ., 
held that “when there is a question whether 
one party or the other is the .cultivator of 
specified land, no question of proprietary 
right arises " The earlier contrary view ex- 
pressed in the judgment of Mr. Justice 
Banerji and reported in Chhittar v. Mup 
Si7iqh (4) was dissented from 

We have, therefore, two cases of this 
Court Har Prasad v Tajammul Husain (1) 
(decided by a Bench) and Tulhi v. Ramraj(l0) 
(of a Single Judge), in both of which it was 
held that a question of proprietary title was 
in issue but in boih of which there was al- 
leged to be another proprietor whose ten- 
ant the defendant was. On the other hand we 
have a case of the Board, Kundan v. Jawa’^ 
hir (2) and a decision of a Bench of this 
Court Nn'anjan v. Gajadhar (3) in both of 
which it was held that no question of pro- 
prietary title w^as in issue but in both of 
wdimh there was no dispute even iri the 
background as to who was the proprietor, 
both parties to the suit admitting the same 
person to be proprielor The facts of the 
present case are the same as in the two 
latter cases. 

Whether or no the two former cases can 
be distinguished from the two latter cases 
on the ground that in the former there was 
CQUt^tlppi j^etweeu the disputant teuentg as 
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to who was the proprietor while in the two 
latter cases there was no such contention, 
a question into which I need not enter 
for the decision in the two former cases 
was not based on the fact that there were 
two proprietors in the background with 
convicting interests but on the ground that 
the cases came within s. 198 and were, 
therefore, as it was held, necessarily cases 
of proprietary title being in issue. To s. 198 
I shall refer later. So far as ithe present 
case is concerned it is on all fours with 
Kundan v. Jawahir (2j and Niranjan v. 
Gajadhar (3) and I have no hesitation in 
holding that those cases were rightly de- 
cided. A mere statement of the cases 
there and in the present ease, namely, 
that the question who is the proprietor is 
not in dispute, even in the background, 
but that there is a proprietor admitted by 
both parties to be proprietor, and that only 
two persons both of whom are admittedly 
tenants of. one sort or another are contend- 
ing with each other itself suggests irresist- 
ably that there is no question of the pro- 
prietary title in issue. 
mi turn noiy to a consideration of s. 198. It 
is frankly admitted by Mr. Harnandan Pra- 
sad, (who, appearing for the defendant, con- 
tends that the Collector has no jurisdiction 
to hear the appeal) that the decision in 
Niranjan v. Gajadhar (3) is against him. 
But he urges that in Har Prasad v. Tajam- 
mal Hussain (1) and Tulhi v. Ramraj (10) 
the Court rightly considered and relied on 
8, 198; that in Niranjan v Gajadhar (3) the 
Court did not consider s. 198; that it should 
have done so and we should do so in the 
present case. His conclusion is two-fold: — 
(o) that the present case comes within the 
terms of s. 198, (b) that the case coming 
under s. 198, it follows that a question of 
proprietary title is in issue because the 
heading immediately preceding s. 198 de- 
scribes the case which follow that head- 
ing as being cases involving a question of 
proprietary title. 

I quote the heading and the section in 
extenso as nearly every line is suggestive of 
the carrying out of the intention, as I under- 
stand it, of the Legislature. 

“Questions of proprietary title in Bevenue 
Court." “198(1). When, in any suit against a 
tenant under this Act, the defendant pleads 
that the relation of land-holder and tenant 
does not exist between the plaintiff and 
himsalf on the ground that he actually 
«ud ill good faith pays the rent of his 


holding to some third person, the question 
of such payment of the rent to such third 
person shall be inquired into, and if the ques- 
tion is decided in favour of the defendant, 
the suit shall be dismissed. ' 

“(2) The decision of the Court on such 
question shall not affect the right of any 
person entitled to the rent of the holding to 
establish his title by suit in the Civil 
Court”. 

To come to the first part of the argument 
for defendant, that the present case comes 
within s. 198. 

Is the plaintiff occupancy tenant a land- 
holder and is the defendant sub-teUant a 
tenant within the meaning of s. 198. 

Section 4 (5; declares “ ‘land-holder’ 
means the person to whom, and ‘tena,nt’ 
the person by whom rent is payable.” Section 
4 (7) begins “ ‘sub-tenant’ means a tenant 
who, etc." i. e., it declares that a sub-tenant 
is a tenant though he is a tenant of a par- 
ticular kind. The definitions are wide 
enough to include in “land-holder” and 
“tenant” an “occupancy tenant” and his “sub- 
tenant ” respectively “unless there is some- 
thing repugnant in the subject or context” 
(see the opening words of s. 4). Is there 
anything repugnant in the subject or con- 
text in s. 198 ? Is there anything in s. 198 
justifying a restriction of the scope of the 
words ‘ land-holder” and “tanant” to “pro- 
prietor" and “tenant-in- chief” ? I think 
there is. 

Let us suppose in a case like the present 
the words to be wide enough to include an 
“occupancy tenant” A and his “sub-tenant" 
B. A sues to eject B. B denies the relation- 
ship of landlord and tenant on the ground 
that he has been paying rent in good faith 
to C. The Court is to inquire into the 
facts of the actual payments and the good 
faith of the payments and if the decision 
on these points is in favour of B the suit 
is to be dismissed. It will be noted that 
herein there is no provision for the decision 
of the question of A's right to receive thq 
rent though A may have ample proof of 
that right. What remedy then has A? He 
can appeal, of course, until he has exhaust- 
ed his right of appeal, but if the decision 
of the facts of actual payments in good 
faith is upheld he will still be unable to 
establish his right to receive the rents, 
Nor can he file a separate suit in the Civil 
Court to establish that right. Section 1,98^. 
(2) gives him no such right; it gives no 
right at all to anybody ; it merely declarjtH 
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that any existing right of any person entitled 
to the rent to establish his title by salt in 
the Civil Court shall not be prejudiced. 
It, therefore, s. 198 applies and the suit in 
the Revenue Court is decided against A on 
the ground of actual payments made in 
good faith by B to C he is left without 
remedy. There is, therefore, as I view it, 
matter in 8. 198 which is repugnant to the 
application of the definitions of “land-holder” 
and “tenant" in their widest sense to those 
words as used in s. 198 (1). 

If such a case as the present comes within 
s. 198 and if the plaintiff, where the decision 
under s. 198 (1) is against him and his suit 
is dismissed, has a remedy by a suit in the 
Civil Court to get hiart^hf to receive the 
rent declared, we have the plaintiff’s ri^ht 
being determined in a Civil Court. But 
if the decision under s. 198 (1) was in 
plaintiff’s favour, there is no provision for 
the plaintiff being referred to a Civil 
Court to establish his right to receive the 
rent; the Revenue Court would have to pro- 
ceed in the ordinary course to the deter- 
mination of the question of the plaintiff’s 
right. If, therefore, the argument for the 
defendant were to be accepted the very 
same question of plaintiff’s right to rent 
would have to be determined by the Civil 
Court or by the Revenue Court according 
as the decision under s. 198 (1) was adverse 
or favourable to the plaintiff. This is a 
further reason for holding that a case 
such as the present does not come within 
8. 198. 

I hold then that the words “land- 
holder” and “tenant” do not in s. 198 
(1) embrace an “occupancy-tenant" and his 
“sub-tenant.” 

It is consistent with this view that the 
provision in s. 198 (2) would be superfluous 
in the cases of an occupancy tenant and 
his sub-tenant as there is no right to go 
to the Civil Court which could be saved 
from being affected, though this considera- 
tion would not, of course, suffice by itself 
to show that sub-s. (1) could not apply to 
an "occupancy tenant” and his “sub-tenant" 
as it would still be applicable to other 
Cases. 

I turn now to the second portion of the 
argument for the defendant. Assuming, 
contrary to the view I have expressed, that 
8. 198 (1) does apply to the case of an 
occupancy tenant and his sub-tenant, it is 
then urged that a question of proprietary 
^^le is in issue beoause osses within s. 188 
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are described in the heading preeeding 
8 198, as the argument would'interpret the 
heading, as involving questions of proprie* 
tary title. 

I have expressed above the view that, a 
case like the present does not come within 
8. 198 (1) but the reasons I have given do 
not apply to exclude such cases as 
Prasad v. Tajammul Hussdifi (1) where the 
plaintiff claimed to be proprietor and Would 
come within even the restricted scope of 
the term “land-holder." Bat in that case 
Banerji and Tudball, JJ., proceeded to hold 
that the heading was conclusive proof, and 
it has been argued here that it is conclusive, 
that a question of proprietary title being in 
issue is necessarily involved in any case 
which comes within s. 198 (1). 

A heading of this nature is no doubt 
meant to express the intention of the Legis- 
lature, though it is at least open to question 
whether the words themselves have any 
operative effect. But I would not rule out 
the contention of the applicant on the 
ground that such a heading has no opera- 
tive effect. I prefer to consider whether 
the words do bear the meaning attributed to 
them in Har Prasad v. Tajammul Hussain 
( i) and in argument here. To my mind they 
do not. 

The heading does not say anything equiva- 
lent to “the following are cases where ques- 
tions of proprietary title are in issue and 
such questions shall be heard by the 
Revenue Court in the following manner.” 
The heading is only equivalent to “let us 
consider the jurisdiction of the Revenue 
Court lu certain cases and how far it is to 
proceed in the direction of dealing with 
proprietary title." The heading is not neces- 
sarily inappropriate to a case in which pro- 
prietary title is not in issue hqt is merely in 
the background. Further, the directions 
which follow such a heading as we have 
here might, consistently with the gram- 
matical implications in that heading, be 
directions to the Revenue Court to deal 
with the question of proprietary title er 
directions not to deal with it. We have, 
then, next to consider the terms of s- l88 
to see which of these two courses the Le^- 
lature has adopted in s. 198, 

Section 198 states a particular case where 
a defendant pleads that he “in good faith 
pays the rent of his holding to some third 
person," and that is the only plea which 
can brlQg the case within s. 189. 
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The section next says that the question of 
*udi payment, the question whether he 
actually in good faith pays the rent to a 
third person, is to be inquired into, and 
if decided in his favour, the suit, is to be 
dismissed. It does not say that the pro- 
prietary title of the Receiver of the rent 
to receive the rent is to be enquired into; 
it expressly refrains from saying that. 

Finally, sub-s. (2) declares that the deci- 
sion of such question, i. e., as to the fact 
of actual payment in good faith shall not 
affect the right of any person claiming to 
be entitled to the rent to sue in the Civil 
Court to establish his title. The sub-sec- 
tion does not, of course, create any new 
right to sue in the (livil Court but merely 
makes clear that any existing right is not 
affected by the decision, i. e., any person, 
including the third person who has been 
alleged to be receiving the rent, may, if he 
claims to be proprietor and his title is in 
peril, sue in the Civil Court to establish 
his title. Every line of the section is con- 
sistent with and suggests the view that in 
a case coming within the section the Court 
is to deal with the factum of pa}’ment8 of 
rent in good faith to a third person and 
not to deal with the title of the third per- 
son to receive the rent. 

That this view of the actual effect of sub- 
section (1) of s. 19i is in accord with the 
intention of the Legislature is supported by 
a reference to the history of the section. 
The earlier s. 148 of Act XI[ of 1881 pro- 
vided expressly for the third person being 
made a party to the suit. The present 
s. 198 omits that provision and the omis- 
sion directly suggests that his title to the 
rent is not to be inquired into and this is 
in accord with the omission to provide for 
any enquiry into his title and, so far as 
s. 198 (1) is concerned, the express limita- 
tion of the enquiry to the single question 
whether any payment has been made jin 
fact and in good faith. 

I am, therefore, of opinion that there is 
nothing in the heading preceding s 198 or 
in s. 198 (1) to indicate that in a case com- 
ing within s. 198 (1) a question of a pro- 
prietary title is necessarily in issue. Rather 
are all the indications to the contrary. 
The answer to the question whether a 
matter of proprietary title is in issue cannot 
be based on any conclusion that the case 
is or is not within s. 198 but must be an- 
swered independently of s. 198. 

1 have already stated my view that, inde* 
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pendently of s. 198, no question of proprie- 
tary title is in issue in the present case, at 
any rate where there is no contention be- 
tween the parties as to who is proprietor. 
As to the cases Har Prasad v. Tajammul 
Hussain (1) and Tulhi v. Ramraj (10; my 
view that s. 198 and the heading to that sec- 
tion have no bearing on the question whe- 
ther a matter of proprietary title is iii 
issue involved my holding that in so far aS 
those cases were based on the heading to 
8. 198 those decisions cannot be supported. 
Whether they could be effectively distin- 
guished from the present case on the ground 
that in them there was at any rate in the 
background difference between the plaint- 
iff’s allegation and the defendant’s allega- 
tion as to who was proprietor, and whether 
cases could be distinguished in which the 
person alleged by the defendant to be pro- 
prietor was made a party are questions 
answers to which are not necessary to the 
decision of the present case and into which 
I ought not, therefore, to enter. 

I would note that I have not omitted 
to give the best consideration in my power 
to a number of other decisions of this 
Court and of the Board of Revenue and 
I am not unaware that there is a conflict 
of views to be found in those cases, and 
that the view which I have expressed could 
not always be reconciled with one or 
other of those cases. But, if I may say 
so, 1 have found little more than dicta in 
those cases to guide me and as the facts 
were not always the same I have not refer- 
red to them. Even in the case of Niranjan 
v. Gajadhar (3) there is nothing more than a 
dictum. 

The above considerations lead me to the 
following conclusion: —that, even supposing 
the present case to come within s. 198 (1), 
the heading to s. 198 does not involve the 
conclusion that there is necessarily a matter 
of pi’oprietary title in issue in the Revenue 
Court when it has before it a case within s. 
198; that where the plea of the defendant 
literally or, in effect comes within s. 198(1), 
the Revenue Court must inquire into that 
plea, i. c., into the allegation of actual pay- 
ments in good faith to a third person and 
determine the question, but should not 
decide the question of the title of the alleg- 
ed third person to receive the rent and has 
no concern with such title beyond such 
bearing as it may have on the determination 
of the good faith Of the payments; that 
actually the present case does set come 
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within 8. 198 and the answer to the question 
whether a matter of proprietary title is in 
issue must be sought aliunde, that no ques- 
tion of proprietary title is in issue in the 
present case; and that appeal lies to the 
appropriate Revenue Court, 

And my answerto the reference is that 
the defence set up does not come, as the 
Collector thinks it does, under s. 198; and 
secondly, that, if it does so come, theie is 
still no question of proprietary title in issue 
and the case of Har Prasad v. I'ajammul 
Hussain (1) and Tulhi v. liamraj (10) in so 
far as they decided that in all cases coming 
withins. 198 a question of proprietary title is 
in issue were wrongly decided; and that the 
appeal was properly filed in the Court of 
the Collector 

By the Court.— Our answer to the Re- 
ference is that the appeal lay to the Revenue 
Court and was properly filed in the Court 
of the Collector of Basti. We make no 
order as to costs of this Reference. 

N. u. Order accordingly. 
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fix a higher rate under a 15, Calcutta R«nt Act, the 
standard rent should be taken to be the rent at which 
the premises were let on the 1st of November 1918 
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A tenant is entitled to the benefit of s 11, Cal- 
cutta Rent Act, if he complies with two conditions, 
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be due at the time of the passing of the Act within 
three months of the passing of the Act, and (2) he 
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the 15th day of the month next following that for 
which the rent is payable, fp. 1003, col. 2, p. 1001, 
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^Vhen a person ceases to be a tenant, he cannot 
take advantage of the provisions of the Calcutta Rent 
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Respondent. 

JUDGMENT. 

Sanderson, C. J.--Tbis is an appeal 
by the defendants against the judgment of 
my learned brother Mr. J ustice Chotzner. 

It is necessary for me to state certain 
facts The appellants were in occupation 
of one room on the ground floor of premises 
No. 1, Hastings Street, as monthly tenants 
fiom the end of 1911 or the beginning of 
1912. The rental was Rs. 150 per month. 
That rental remained the same until the 
year 1919. In 1911 the landlords were the 
Mullicks. In 1919 Messrs. S demon & Co , 
took a lease from the Mullicks of the pre- 
mises No 1, Hasting.^ Street, for a term of 
20 years. The appellants continued to be 
tenants under Messrs. Solomon & Co 

On the 5lh of September 1919, an agree- 
ment was made between the appellants and 
Messrs. Solomon & Co., to pay Rs 500 rent 
per month; there were negotiations for a 
lease, which were never brought to comple- 
tion. In December of the same year the 
plaintiff, Kesaoram Poddar. bought the 
lease from Messrs. Solomon & Co . and the 
premises from Messrs. Mullicks for a total 
of 11 lacs, paying 2 lacs for the lease and 
9 lacs for the premises. 

The plaintiff accepted the appellants as 
monthly tenants at the same late of rent, 
namely, Rs 500. The appellants paid the 
rent at tl e rate of Rs. 5u0 up to the end of 
April 1920. On the 5th of May lti20, the 
Calcutta Rent Act came into operation In 
June the plaintiff demanded the rent for 
May the appellants then said that they were 
liable to pay standard rent only, which was 
the rent payable on the first of November 
1918, plus ten per cent, namely, Rs. 165. 

Apparently, no reply was sent to that 
statement; and, on the 21st of July 1920, the 
appellants tendered tthe rent based upon 
the rate of Rs. 500 up to the 5th of May, 
when the Rent Act came into force, and at 
the rate of Rs. 165, which the appellants 
declared to be the standard rent, for the 
subsequent period. This was refused and 
on the 23idof July 1920, the amount was 
paid to the Rent Controller, and after that 
date the appellants continued to pay what, 
they contended, was the standard lent to 
the Kent OontroUer. 
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The plaintlft gave notice to the appellants 
that he was intending to pull down and re* 
build the premises, and he gave them notice 
to vacate the premises: no action was 
taken on the first notice and apparently 
the plaintiff abandoned his intention to re* 
build the' premises, when he failed to get 
possession from the appellants and entered 
into an agreement to sell the premises to 
the Imperial Bank. That purchase was 
completed subsequently, viz., on the 7th of 
December 1931. 

The plaintiff, on the 29th of December 

1920, gave notice to the defendants to vacate 
the premises at the end of January 1921. 
That is the notice to quit, upon which re- 
liance is placed in this suit. 

This suit was brought on the 10th of 
January 1922, and the claim was for rent 
from and including May 1920 to the end of 
January 1921 at the rate of Rs. 500 per 
month, and for damages for wrongful use 
and occupation of the premises from the 1st 
of February 1921 up to the 7 th of December 

1921, which, as I have said, was the date 
on which the plaintiff sold the premises to 
the Imperial Bank and after which he had 
no interest in the 'premises. 

' The first point, which was urged by the 
learned Advocate on behalf of the appel- 
lants, was that the plaintiff was not entitled 
to recover rent in respect of the first period, 
namely, from 5th May 1920 to January 
1921, both months inclusive, at a rate higher 
than the standard rent in respect of these 
premises. 

The learned J udge re j ected that contention 
on the ground that the standard rent had not 
been fixed by the Rent Controller, and that 
there was a fallacy underlying the argu- 
ment, because it proceeded upon the as- 
sumption that a tenant could standardize 
his own rent. The learned Judge held that 
the appellants ought to have applied to the 
Rent Controller for the standardisation of 
the rent and as they did not do so, they 
could not be heard in this suit to allege 
that they were not liable for more than the 
standard rent. 

The question is whether the conclusion, 
at which the learned Judge arrived, is cor- 
rect. 

1 am not surprised at the conclusion at 
which the learned Judge arrived, because 
it has been' pointed out on many occasions 
that the provisions of the Calcutta Rent 
Act are difficult to construe. With great 
respect, howeyer, to the learned Judge I 


am unable to agree with the conclusion at 
which he arrived. 

The question depends upon certain sec-, 
tions of the Rent Act. 

Section 2 (f) provides that “standard 
rent” in relation to any premises means, “(i) 
the rent at which the premises were let on 
the first day of November, 1918, or, where 
they were not let on that date, the rent at 
which they were last let before that date 
and after the first day of November, 1915, 
with the addition, in either case of ten per 
cent, on such rent [I need not read No. (ti) 
in connection with this case inasmuch as 
the premises in question Were let on the 1st 
of November 1918]; 

“(ui) in the cases, specified in s. 15, the 
rent fi.Ked by the Controller.” 

The word “or" does not appear between 
these sub-sections, but I think that it must 
have been intended that the sub-sections or 
clauses should be read disjunctively. Con- 
sequently “standard rent" may be as de- 
scribed in (i), (ti) or (tit) in s. 2, cl. (/). 

The learned Advocate who appeared for 
the appellants submitted that the learned 
Judge was wrong in holding that the ten- 
ant had standardised his own rent. He 
argued that the rent was standardised by 
the .Act: and he pointed out that the first 
sub-clause of sub-s. (/), if it stood alone, 
would clearly indicate that the standard 
rent was the rent at which the premises 
wereleton thelstof November 1918 with 
the addition of ten per cent, on such rent. 

But the learned Advocate who appeared 
for the plaintiff argued that the first sub- 
section of cl. (f) does not stand alone and 
sub-8, {in) must be considered. 

Now, turning to s. 15, which is the section 
mentioned in sub-s. (in), s. 2, cl. (/) it is 
found that “the Controller shall, on an appli- 
cation made to him by any landlord or 
tenant, gremt a certificate certifying the 
standard rent of any premises leased or 
rented by such landlord or tenant, as the 
case may be," and that “in any of the fol- 
lowing cases, the Controller may fix the stands 
ard rent at such amount as, having regard 
to the provisions of this Act and the cir- 
cumstances of the case he deems just. 

Sub-s. {(I) is one of the following cases 
and refers to the case “where the rent paid 
on the first day of November, 1918 (or, where 
the premises were hot ISt on that date, the 
rent at which the premises were last let be- 
fore that date) was in the opinion of the 
Goutroller unduly low,” 
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Section 15, therefore, ^ives the landlord 
an opportunity of applying to the Control- 
ler and alleging that the rent paid in 
respect of these premises on the 1st of No- 
vember 1918 was unduly low, and if he 
can prove that, it will be in the discretion 
of the Controller to fix the standard rent 
at an amount higher than the rent which 
was actually paid on the Ist of November 
19 18, subject to the proviso contained in 
the section that he cannot fix it at a higher 
amount than the highest rent actually paid 
for the premises at any time since the first 
day of November 1913. In this case the 
highest rent paid for the premises since 
the first day of November 1918 was Rs. 500 
per month, so that if the landlord had ap- 
plied to the Controller and alleged that 
the rent which had been paid in November 
1918 was unduly low, the Controller might 
have fixed it at a higher amount. If he 
had been satisfied that the rent in Novem- 
ber 1918 was unduly low, the Controller 
might have fixed it at a higher amount, 
but he could not fix it at a higher amount 
than Rs. 500 per month. 

Consequently, the learned Advocate for 
the plaintiff-respondent argued that on the 
Ist November 1918 rent plus ten per cent, 
should not be adopted as the standard rent 
in this case, because the Controller might 
upon an application by the landlord have 
fixed a higher rant. 

In my opinion, that view ought not to 
be accepted. I think it was intended by 
the Act that prima facte, the standard rent 
which was mentioned in siib-s. (t) of cl. (/) 
of B. 2 should be the standard rent, and 
in the absence of any application by the 
landlord to fix it at a higher rate, under 
s. 15, the “standard rent" should be taken 
to be the rent at which the premises were 
let on the 1st of November 1918 with the 
addition of ten per cent, as provided by 
sub-s. (i). 

It was not necessary, in my opinion, for 
the defendants in this case to show that 
they had made an application to the Con- 
troller and that he had fixed the standard 
rent at Rs. 165 before taking the point in 
this suit. In other words, in my opinion, 
it was open to the defendants-appellants 
to urge and rely upon the fact that the 
standard rent as fixed by the Act was 
Rs. 165 per month. Consequently, in my 
judgment, by reason of the provisions of 
8. 4 of the Act, the plaintiff was not en- 
titled toreoover anjr amount which exceeded 


the standard rent for the period from May 
1920 to January 1921. 

The result, therefore, is that, in my 
judgment, that part of the decree of the 
learned Judge which deals with the 
amount of rent recoverable should be 
varied. 

I understand that the standard rent had 
been deposited with the Controller and has 
in fact been withdrawn by the plaintiff. 

The remainder of the case relates to the 
question whether the notice in December 
1920 was a valid notice. That depends 
upon the construction to be placed upon 
8. 11, sub-s. (5). That sub-section provides: 
“No tenant shall be entitled to the benefit 
of this section in respect of any premises, 
unless within three months of the date of 
the commencement of this Act he has paid 
all arrears of rent due by him in respect 
of the said premises, and also unless he 
pays the rent due by him to the full ex- 
tent allowable by this Act within the time 
fixed in the contract with his landlord, or, 
in the absence of any such contract, by the 
fifteenth day of the month next following 
that for which the rent is payable”. 

It is to be noticed that this section deals 
with the granting of an order or a decree 
for recovery of possession only. 

The point arises in this way: As I have 
already mentioned, the amount of the 
standard rent for May and June was not 
tendered to the landlord until the iJlst 
July 1920 and was not paid to the Rent 
Controller until the 23rd of July 1920, and 
it is not denied that that was not paid 
within the time specified by the Act. But 
the learned Advocate for the appellants 
presented an ingenious argument based 
upon sub-s. (5) of s. 11 which was to this 
effect. He argued that sub-s. (5) was in- 
tended to give a tenant three months with- 
in which he might pay the arrears of rent, 
and that such arrears would include not 
only any arrears of rent, which might be 
due at the time the Act came into force, 
but also any arrears of standard rent which 
might become due after the Act came into 
force. 

In my judgment this argument ought 
not to be accepted. Having regard to the 
words used in the sub-section and to the 
framing of the sub-section, I think it is 
clear that the intention was to give the 
tenant the benefit of the section, if he 
complied with two conditions: in the first 
place he must have paid any arrears of 
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rent which might be due at the time of 
the passing of the Act within three months 
of the commencement of the Act; and, 
secondly, he must pay the rent to the full 
extent allowable by the Act within the 
time fixed by the contract with his land- 
lord and in the absence of any such con- 
tract by the 15th day of the month next 
following that for which the rent is pay- 
able. 

In this case the appellants did not pay 
the rent within tlie time fixed in the con- 
tract or by the 15th day of the month, 
which followed the months of May and 
June for which the rent was payable: and, 
consequently, in my opinion, the appel- 
lants were in default. 

It is true that the plaintiff did not, act 
upon the default until the end of the year; 
but he was within his rights in giving the 
notice in December 1920 which expiied at 
the end of January 1921. 

Consequently, after January 1921 the 
appellants were trespassers and were no 
longer tenants, and they are liable to the 
plaintiff for compensation for the wrongful 
use and occupation of the premises from 
the 1st of February 1921 to the 7th of 
December 1921. 

The learned Judge awarded compensa- 
tion at the rate of Rs. 500 per month He 
based his judgment to a large extent upon 
the evidence given by Mr. yhrosbree. 

It was argued on behalf of the appel- 
lants that the plaintiff’s case was that he 
wanted the premises in order that ho 
might pull them down and re-build ; that 
he abandoned that intention of his own 
accord and sold the premises; that although 
he alleged that he had suffered loss; he 
gave no proof of the alleged loss and, there- 
fore, that the most the plaintiff could re- 
cover would be such rent as the plaintiff 
could have recovered from a tenant during 
those months; that having regard to the 
provisions of the Calcutta Rent Act the 
■plaintiff could not have recovered from any 
tenant more than the standard rent iu 
respect of the premises and that as the 
appellants had in fact paid to the Con- 
troller the standard rent for this period 
and the plaintiff had received the same, 
the plaintiff was not entitled to any dam- 
ages at all. 

On the other hand, it was argued on be- 
half of the plaintiff that the learned Judge 
was right in awarding damages at the rate 
of ^ 500 per month. 
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I agree with the learned Judge’s deci- 
sion as to the amount of the damages al- 
though I base my judgment on grounds 
somewhat different to those slated by the 
learned Judge. 

The plaintiff can only recover such dam- 
ages as flow naturally from the breach of 
duty or breacli of contract in the ordinary 
and usual course of things. 

The evidence was that the appell?,nts had 
willingly agreed to pay Rs. 500 a month 
for the premises in 1919. Further they 
desired to take a lease for three years at the 
rate of Rs. 500 per month. The evidence 
further shows that the appellants tried to 
find other premises but they could not get 
any other suitable premises at a lower 
rent than Rs. 500 a month. 

Now, after January 1921, as I have already 
said, they were no longer tenants and they 
were not in a position to take advantage 
of the Calcutta Rent Act — they were wrong- 
doers. 

In these circumstances it is not unreason- 
able to hold that Rs. 500 a month was fair 
compensation for the use and occupation 
of the premises by the defendants after 
January 1921. 

It was not for the plaintiff to prove what 
would have been the standard lent if an 
application had been made to the Control- 
ler. 

The premises are in an impoitant quarter 
of the town and the defendants, before 
the Rent Act came into operation, were 
willing to pay Rs. 500 per month. Prima 
/acte, therefore, it is not open to the defend- 
ants to allege that such amount w'as not 
a fair rent for a tenant to pay. If an 
application had been made to tlie Rent 
Controller he might have fixed the standard 
rent at less than Rs. 500 per month. On 
the other hand, he might have fixed it at 
Rs. .500 a month. • 

No application was made and that ques- 
tion was never decided. 

It has, therefore, not been proved what the 
standard lent would have been if the matter 
had come before the Controller. 

In the absence of any such decision and 
upon the evidence in the case, I am not 
satisfied that the learned Judge was wrong 
in holding that the damages for the wrong- 
ful use and occupation of the premises by 
the_ defendants should be assessed on the 
basis of Rs. 5c 0 a month. 

The result is that the sum of Rs. 4,500 

decreed as rent will be reduced to Rs. 1,485 
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making the total amount of the decree 
Rs. 6,60M0-6. 

As regards costs, we are of opinion that 
the appellants should have the general 
costs of the appeal and the costs of one 
day's hearing. We do not interfere with 
the order of the learned Judge as regards 
costs. 

The money received from the Rent Con- 
troller by the respondents will be taken as 
part satisfaction of the decree and satisfac- 
tion will be entered to that extent. 

Buckland, J- -'I will first deal with 
the point whether the notice to quit was a 
valid notice. For this purpose, though 1 
shall give my reasons later, I may say at 
once that, in my opinion, the amount of 
rent which the appellant Company had to 
pay was the amount which they actually 
deposited with the Rent Controller month 
by month and it is on this basis that I 
will deal with the question as to the 
notice to quit. The appellant Company, 
therefore, ve.e entitled to the benefit of 
8. 11 of the Act provided they paid that 
amount either to the landlord by the 
fifteenth day of the month next following 
that for which it was payable, or, if refused 
by the landlord, deposited it with the Rent 
Controller under sub s. (4). The difficulty 
in which the appellant Company find 
themselves is that as regards the rent for 
May 1920 they deposited it out of time and 
by reason of that they are precluded from 
claiming the benefit of the section. 

The argument that the “arrears" leferred 
to in sub-s. (5) includes rent in arrear 
during the first three months after the Act 
came into foice, and payable in respect of 
those months leads to the difficulty that 
in regard to those three months, if that 
construction were adopted, there would be 
two inconsistent provisions as to the pay- 
ment of rent, namely, that provided in the 
first part of sub s. (5) that the tenant shall 
have three months within which to pay 
such rent and that provided by the latter 
part that he must pay or deposit his rent 
month by month. 

The correct construction of this sub-sec- 
tion, in my opinion, is that the “arrears" 
referred to are arrears due at the time 
when the Act comes into force and that the 
first part has nothing to do with rent 
which accrues due month by month after 
that date. 

The next question is as to the amount of 
ywt to which the plaintiff was entitled, for 


the period between the Jst of May 1920 
and the 81st of January 1921 . This involves 
consideration of vanous sections of the 
Calcutta Rent Act, an Act of faulty con- 
stiuction which renders it difficult of inter- 
pretation. 

The contention of the plaintiff, stated 
briefly, is that unless the standard rent has 
been fixed by the Conti oiler the tenant is 
not entitled to take advantage of the pro- 
visions of the Act, for, in fact no rent has 
been fixed by the Conti oiler as standard 
rent of the premises in suit. 

For the defendant Companj^, on the other 
hand, it has been argued that, though not 
necessanly in all cases but piobably in 
the majority of cases and certainly in this 
case, theie is a standard rent wffiich, so to 
speak, attached to pioperty from the 
moment that the Calcutta Rent Act came 
into force irrespective of any application 
made to or order passed by the Rent 
Controller under the Act, and that, subject 
to what I shall have to say presently, that 
IS the amount which the tenant must pay 
or deposit. 

“ Standard rent " is defined in s. 2 (/) as 
the rent at which the premises were let on 
the fust day of November 1918, or, where 
they were not let on that date, the rent at 
which they were last let between the first 
day of November 1915 and the first day 
of November 1918, plus ten per cent, on 
such rent in either case. 

The sub-section furnishes two more de- 
finitions of which the second may be ignor- 
ed. It has no application to the present 
case. 

The third definition involves reference to 
s. 15 and provides that in the cases specifi- 
ed in 8, 15 the “standard rent" is the rent 
fixed by the Controller. Now, in order to 
ascertain what those cases are, for it is in 
those eases alone that rent fixed by the 
Controller is “standard rent" according to 
the definition, one must look at s. 15 (3). 
The first two sub-sections have nothing to 
do with this matter, sub-s. (3) is sub-divid- 
ed into five cases each involving different 
sets of circumstances, none of which has 
any application to the present case. If it 
had been intended that standard rent 
should only be such rent as the Rent Con- 
troller has fixed, and that in the circum- 
stances contemplated by s. 2 (/) (t) all that 
the Rent Controller would have to do would 
be to ascertain the rent on the date material 
thereunder and add ten per cent., it would 
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liave been more correct to have included 
such a case among the cases under s. IS (3) 
and eliminated s. 2 (/) (i) altogether. But, 
inasmuch as the case with which we have 
to deal is not one of those mentioned in 
8. 15 (3) and consequently is not one in 
which the Rent Controller may fix the 
standard lent thereunder, it follows that 
under the definition clause the action of 
the Rent Controller in fixing the standard 
rent should be excluded. 

I do not, however, altogether exclude the 
operation of s. 15 (1) under which the Con- 
troller majr certify the standard rent, though 
he fixes it in appropriate cases under s. 15 
(3). It may be that in a case to which 
8. 2 (/) (i) applies it is open to a party to 
apply to the Controller for a certificate. 
This point does not arise in this case but I 
mention it lest the juxtaposition of these 
two sub-sections should lead to the sug- 
gestion that in a case to which s. 2 (/) (i) 
applies it is the duty of the party interest- 
ed in having it done to make an applica- 
tion to the Rent Controller under s. 15 (1), 
even if s. 15 (3) has no application. 

In my opinion, the contention of learned 
Counsel for the appellant Company is the 
correct one and where the conditions con- 
templated by sub-s. 2 (f) (i) exist, the 

standard rent follows as a matter of course, 
subject, however, to this that it is always 
open to a landlord or a tenant to make 
an application to the Rent Controller 
under s. 15 (3) if he can bring the 
matter within its several provisions. Upon 
the Rent Controller so fixing the rent 
then there is another standard rent for 
the premises as defined by the Act. This 
leads to the curious result that there 
may be a standard rent as defined by 
B. 2 (f) (i) and a standard rent as defined 
by s. 2 (f) (iii), both simultaneously appli- 
cable to the same premises. There is, how- 
ever, no practical diflficulty because when 
you come to apply other provisions of the 
Act and, in particular, s. 4 (1) or s. 11 (5), 
the landlord would be entitled to the bene- 
fit of whichever standard rent might be 
the higher. In this view, the amount 
which the plaintiff was entitled to recover 
from the defendant Company was the 
amount for which the premises were let on 
the Ist of November 1918 plvs ten per cent. 
There is no question as to what that 
amount was and, in my opinion, the judg- 
ment and decree of the learned Judge 
should to this extent be modified, 


The learned Judge has relied upon an 
earlier judgment of mine in Jetha Bhtil- 
chand v. Grace (1). That is not an authori- 
ty for the proposition that if standard rent 
has not been fixed by the Controller, the 
tenant.must pay the agreed rent to the land- 
lord or deposit it with the Controller. In 
that case according to my recollection, 
which the report confirms, there was no 
competition as between the standard rent 
and the agreed rent. The only question 
was whether the tenant had paid or deposit- 
ed his rent in time. I am not sure that 
the learned Judge referred to the case on 
the question of amount, but without expla- 
naljion it might be so interpreted and 
deemed to conflict with the opinion now 
expressed. 

The last question is that of damages. 
I agree with the opinion expressed by the 
learned Chief Justice and have nothing to 
add. 

I concur in the order to be made. 

R. L. Order accordingly. 

(1) 70 Ind. Cas 494; 26 C. W. N. 678; A. I. R. 1923 
Cal. 220. 


LAHORE HIGH COURT. 

Miscellaneous Second Civil Appeal 
No. 1748 OF 1925. 

January 16, 1926. 

Present: — Mr. Justice Dalip Singh. 

LAKSHMI CHAND and ANoniER — 
Plaintiffs- -Appellants 
versus 

MUKTA PAR8HAD and others — 
Defendants — Respondents. 

^Civil Procedure Code {Act V of 1908), 0. X, r, 1 — 
Examination of parties- Replication coxering all facts 
%n written statement — Witnesses, order in which to lead, 
— Court, duty of. 

The Court is bound to examine the parties only 
■when there is no clear express or implied denial of any 
statement of fact in the pleadings. But where a plaint- 
iff puts in a written replication which covers all state- 
ments of fact referred to in the written statement, 
there is no occasion for the Court to examine the 
parties or their Pleaders. 

It is no duty of the Court to directa party es to 
the order in which he is to lead his witnesses. 

Miscellaneous second appeal from an 
order of the District Judge, Ambala, dat4d 
the 8th April 1925, reversing that of ibe 
Subordinate Judge, Second Class, Ambala, 
dated the 20th June 1924. 

Mr. Shamair Chand, for the Appellants. 

Fandit Bishan Natfc, for the Respondents, 
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JUDGMENT. — The learned District 
Judge remanded this case on the grounds 
set out in para. 2 of his judgment. The 
first ground mentioned there is that the 
lower Court omitted to comply with the 
provisions of 0. X, r. 1. Now, O. X, r. 1 only 
makes it obligatory on the Court to examine 
the parties where there is no clear express 
or implied denial of any statement of fact in 
the pleadings. In this case the plaintifi had 
put in a written replication which, as far as 
I can see, covered all statements of fact re- 
ferred to in the written statement. There 
was, therefore, no occasion for the Court to 
examine the parties of their Pleader. 

The next ground taken is that the Court 
omitted to comply with para. 75 of the 
Eules and Orders of the High Court, 
Vol. I. This omission was not made 
the subject of any ground of appeal before 
the District Judge and I do not see that it 
was necessary to remand the case for this 
purpose in the circumstances of this case. 

The third point taken was that the defend- 
ants had stated that they proposed to prove 
issue No. 2, the onus of which was on them, 
by the evidence of one witness the evidence 
of the plaintiff and the evidence of one of the 
defendants. The defendants examined the 
plaintiff before putting one of themselves 
into the witness-box, and, on an objection 
taken by the plaintiff, the lower Court dis- 
allowed the statement of the defendant on 
the ground that the defendants should, if 
they wished to take a statement of the de- 
fendant, have taken it before the statement 
of the plaintiff was recorded. The learned 
District Judge seems to have been of opinion 
that, as the defendant had announced his 
intention of summoning himself as a wit- 
ness, it was the duty of the Trial Court to 
have warned him to take the statement of 
the plaintiff last. I do not see that it was 
the duty of the Court to direct the party as 
to the order in which he was to lead his 
witnesses. The Court might well have done 
so but I cannot see that this is a ground for 
remand because the defendants were the 
petsons primarily responsible for the order 
in which their evidence was to be record- 
ed. 

The next ground taken is that the Court 
disallowed a certain statement of accounts 
from being put in in order to contradict the 
plaintiff as a witness. The Court perhaps was 
strictly speakingv ithin its rights in disallow- 
ing this document which should have been 
put in earlier in the coures of the picceed- 
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ings. However as the statement of accounts 
had been sent by plaintiff himself to the 
defendants I think, in the circumstance- 
of the case, the Court might well have ex- 
ercised its discretion in favour of the defend- 
ants. Mr. Shamair Chand for the appel- 
lant has not pressed the matter before me. 
He has, however, pointed out that it is un- 
necessary to remand the whole case for re- 
decision and that it is suflBicient to allow the 
document to be put in now and the plaintiff 
further examined, if necessary. 

I, therefore, accept the appeal and set aside 
the order remanding the case for re-decision 
and re-trial, but I direct that the learned 
District Judge may either allow the plaint- 
iff to be further examined before himself 
with reference to the statement of accounts 
which was disallowed in the Court below or 
may direct the lower Court to examine the 
plaintiff further with references to the state- 
ment of accounts and submit a report to 
himself as to the result of the examination 
together with a decision, if necessary, on 
issue No. 2. This order will meet the 
ends of justice in this case. For the rest 
the learned District Judge will dispose of 
the appeal according to law. 

B. L. Appeal accepted^ 


ALLAHABAD HIGH COURT. 

Civil Revision No. .139 of 1925. 
January 5, 1926. 

Present .—Mr. Justice Daniels. 

HAST INDIAN RAILWAY— Petitioner 
versus 

FiemBALDEO QUTAIN- 
Opposieb Party. 

Contract Act {IX of 1872), j. 2Sl — Railway 
receipt granted in name of agent — Loss of goods 
— Owner of goods, whether can sue— Carnage of goods 
— Railway Company — Risk Note — Sealing wagon with 
paper— Loss of goods in transit — Wilful negligence 

Where a Railway receipt for goods consigned is 
gi anted in the name of a servant or agent, tne real 
owner of the goods is entitled to sue diiectly the Rail- 
way Company for their value if the goods are lost. 

Sealing a wagon with paper only constitutes wilful 
negligence, and the Railway Company can be succees- 
fully sued for damages if the goods are lost in transit. 

Firm Balram Dass-Fakir Chand v Great Indian 
Peninsula Railway Company, 88 Ind. Cas 559, 23 A, 
L J 645; L. R. 0 A. 340 Civ ; A I. R. 1925 All. 562; 47 
A. 724, followed. 

Civil revision from an order of the JudM, 
Small Cause Court, Jhansi, dated the 2lth 
of July 192f. 
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Mr. Ladlt Prasad Zutshi^ for the Appli- 
cant. 

Mr. S. C, Das, for Mr. K, N, Laghate, for 
the Opposite Party. 

JUDGMENT.— -This is a revision ap- 
plication against a Small Cause Court decree 
•awarding compensation for two bags of 
sugar forming two complete packages out 
of a larger consignment which were lost 
in transit. The lower Court has held that 
there was wilful negligence on the part of 
the Railway. The grounds taken in revision 
are two : — 

(1) That the plaintiff-firm was not entitl- 
ed to sue because the Railway receipt was 
granted in the name of its agents. 

(2) That the Court below was wrong in 
holding that sealing a wagon with paper 
only constitutes wilful negligence. 

' On the first point even if the name of 
the principal was not disclosed he is entitled 
under s. 231 of the Contract Act to sue on 
the contract. I know of no authority for the 
proposition that where a Railway receipt is 
granted in the nanio of a servant or agent 
the real owner of the goods cannot claim 
for their value if lost. (3n the second point 
the judgment of the Court below is sup- 
ported by the ruling in Firm Balram Dass- 
Fakir Chand v. Great Indian Peninsula 
Railway Company (1) which I am unable 
to distinguish from the facts of the pre- 
sent case. The revision accordingly fails 
and I dismiss it with costs. 

8, 8 Appeal dismissed, 

(1) 88 Ind. Cas. 559; 23 A. L. J. 645, L. B. 6 A. 340 
Giv ; A. I. R. 1925 Alt, 562, 47 A. 724 


CALCUTTA HIGH COURT. 

Original Civil Application in the 

MATTER OF InDUN PATENT AND DESIGNS 

Act 

July 14, 1925. 

Present; — Mr. Justice Gregory. 

INDIAN VACUUM BRAKE Co., Lto.— 
Petitioneb 
versus 

E, S LUARD — Respondent. 

Patents and Den^ Act (II of 1011), s. S6— Utility 
and novelty, meaning of — Patent for making in one 
piece ..... 

In Patent Law the term 'utility la not used in the 
abstract but in a very special sense. It may be de- 
scribed as an invention better than the preceding 
knowledge of the trade as to a particular article. 
Mere usefulness is not sufficient to support a patent, 
[p. 1009, col 2.] 


For purposes of novelty in Patent Law it id not 
enough that the purpose is new or that there is novelty 
in the application so that the article produced is in 
that sense new, but there must be some novelty in 
the mode of application In adopting the old contriv- 
ance to the new purpose there must be didiumlties to 
overcome lequiring what is called invention or there 
must be some ingenuity iu the mode of making 
adoption. To bo new the novelty must show inven- 
tion. [p 1009, col 2; p. 1010, col. 1 ] 

Patents for making in one piece, articles previously 
made in two or more pieces have generally been held 
invalid, [p 1010, col. 1.] 

Mr. F. N. Cltaiterjee (with him Mr. C. 
Bagram), for the Petitioner. 

Mr. S. N. Banerjee (with him Mr. A. K. 
Hoy), for the Respondent. 

JUDGMENT. — This is a petition under 
8 2G of the Patents and Designs Act (II of 
1911) for the revocation of a patent granted 
to the respondent on the 21 at March 1922, 
by the Controller of Patents and Designs, 
Calcutta. At the request of the parties this 
case has been tried with the aid of an 
Assessor, Mr. A. II. Thackwell, Works Mana- 
ger, East Indian Railways, Carriage and 
Wagon Workshops, Lilooah, and I desire to 
acknowledge his assistance to me. The 
petitioner is the Vacuum Brake Co , Ltd , 
who cany on business in the manufacture 
and sale of Vacuum Brake fittings for Rail- 
way locomotives and rolling stock. The 
respondent is an Engineer and is a Direc- 
tor of the Consolidated Brake and Engineer- 
ing Co , Ltd , manufacturers of Vacuum 
Brakes. The petitioner for many years, in 
the business of the Company, imported 
from the factory in England and sold in 
British India, Vacuum Brake Cylinders de- 
scribed as having the valve chamber 
mounted in the inner side of the piston 
according to 2 designs No. 14153, dated 2nd 
November 1909 and No. 14678, dated 23rd 
April 1910. These designs were published 
and have been publicly known in British 
India since 1910. The petitioner also claims 
to be the assignee of a patent known as 
“Hardy’s Patent’’ being British Letters 
Patent No. 5864 of 1905. This also was 
publicly known, and published in India, 
and Vacuum Brake Cylinders according to 
that patent have been publicly used in 
India. 

On the 21st February 1922, the respond- 
ent applied for and obtained in England a 
patent relating to the pistons of Vacuum 
Brake Cylinders identical with the one in 
the present suit. That patent was No. 5099 
of 1922. On appeal, however, by the pre- 
sent petitioner, the patent No. 5099 was 
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feancelled on the Slst July 1924 by the 
Solicitor General who held the view that 
it disclosed no invention. In the mean- 
while, on the 21st March 1922, the respond- 
ent had applied in Calcutta to the Con- 
troller of Patents for a patent of the same 
device. The application was opposed by 
the petitioner, but it was accepted on the 
11th June 1922, and Patent No. 8015, dated 
2l8t March 1922, the subject-matter of the 
present suit, was granted. On the lOLh 
December 1923, the respondent applied to 
the Patent Office in Calcutta for an amend- 
ment of his Specification No. 8018 of 2lst 
March 1922. The amendments asked for 
were allowed subject to the insertion to a 
disclaimer in the Specification relating to 
British Specification No. 5864 of 1905, and 
in consequence of this, the present proceed- 
ings were instituted for a revocation of the 
patent. 

The Specification relating to Hardys 
patent is marked as Ex. A in this case, and 
the drawings show some examples of forms 
of construction of the invention. Specimens 
of the petitioner s design No. 14153 of 1909 
and No. 14678 of 1910 are marked C and D 
respectively. The only difference between 
these two lies in the method of attachment 
to the vertical wall of the piston. The 
respondent’s Specification No. 8018 accom- 
panied with the drawings is marked F-I. 
I think there can be no doubt that both in 
the working principle, and general charac- 
ter of construction, the petitioner’s designs 
and the respondent’s patent are found- 
ed on Hardy’s patent. It is material in 
the present case to observe that the ball 
valve in this patent of 1905 is attached to 
the inner wall of the piston, and figure 2 
shows a removeable seating at the bottom of 
the valve. If the nuts are removed from the 
bolts, the ball seat below and the ball come 
away. The ball can be let in either from 
above or below, and in the type shown in 
figure 4, from the side. In the respondent’s 
patent the ball valve, as it is in Hardy’s 
patent, is attached to the piston wall inside 
the cylinder. The valve consists of the 
body with the screw plug underneath, and 
4he ball inside the body rests on the plug 
which is put., in position from below, and 
which is remo'^eable by unscrewing it; so 
both in Hardy’s patent and in the peti- 
tioner’s design the ball rests on a remove- 
able seating. Exhibit E a model which has 
been used in this case to show the general 
chafSaicter of the construction and principle 

Qi 


of the respondent's ball valve. It is not an 
exact model, but it shows the principle. 
Later, during the case, a specimen of the 
respondent’s ball valve, in section, was 
secured by Mr. Thackwell, the Assessor, 
and at the request of the respondent’s 
Counsel it was marked as Ex. I. The peti- 
tioner’s designs C and D as already stated 
are identical. Type C is attached to the 
inner wall of the piston by 2 studs and 
nuts, and type D is attached to the inner 
wall of the piston by the valve being screw'- 
ed in. The ball valve consists of the valve 
body, the ball seating which is screwed in, 
the ball which is contained in a smaller 
cage, and a screw plug which closes the 
top of the body. It has been proved, and 
it is not disputed, that the petitioner’s ball 
valve type Ex. D has been in use on Indian 
Railways many years, and long prior to 
the grant of Patent No. 8018 to the respond- 
ent, and the present application for a re- 
vocation of that patent is made on the 
ground that it is of no utility and that it is 
not a new invention, within the meaning 
of the patent law. The patent is also 
attacked on the ground that it was antici- 
pated by Hardy’s patent. It is important, 
therefore, to see the interpretation placed 
by the Courts on the terms utility,” 
“novelty,” and “invention.” The cases 
show that in patent law the term “utility ” 
is used, not in the abstract, but in a very 
special sense. Mere usefulness is not suffi- 
cient to support a patent. In the case of 
Youmj and Nellson v. Rosenthal & Co, (1) 
Grove, J., in charging the Jury described 
“utility” as meaning -an invention better 
than the preceeding knowledge of the 
trade as to a particular article. As to the 
meaning of “novelty” and “invention,” Lord 
Westbury, in the case of Harwood v. Great 
Northern Railway Co, (2), said “you cannot 
have a patent for a well-known mechanical 
contrivance merely when it is applied in 
a manner or to a purpose, which is not 
quite the same, but is analogous to the man- 
ner or the purpose in or to which it has been 
hitherto notoriously used.” In citing this 
rule in Rickmann v. Thierry (3) Lord Davey 
said “It is not enough that the purpose is 
new or that there is novelty in the applica- 
tion, so that the article produced is in that 

(1) (1884) 1 Pat. C. 1. 

(2) (1865) 11 H. L. C, 654 at p. 682; 35 L. J. Q. B, 
27, 12 L. T. 771; 14 W. R. 1, 11 E. R. 1488; 145 R, R. 
356. 

(3) (1890) U Pat. 0. 105 at p. IJl, 
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seDise new, but there must be some novelty 
in the mode of application. By that I under- 
stand, that in adopting the old contriv- 
ance to the new purpose, there must be 
difficulties to be overcome, requring what 
is called invention, or there must be some 
ingenuity in the mode of making the 
adoption" and Cotton, L. J., in Blakey v. 
Latham (4) laid down that to be new in the 
patent sense, the novelty must show inven- 
tion ; see also Fletcher Moulton on Patents, 
page 21. 

Three witnesses have been called on behalf 
of the parties. Mr. Cook, a District Carriage 
and Wagon Superintendent on the Bengal 
Nagpur Railway, and Mr. Reinfry an 
Engineer and Patent Agent on behalf of 
the petitioner, and Mr. Bwye an Engineer 
in the employment of the Consolidated 
Brake and Engineering Co., Ld. on behalf 
of the respondent. Mr. Luard is a Director 
of this Company and was the Managing 
Director when Mr. Bwye came out to India 
in 1923, The evidence of Mr. Cook and 
Mr. Remfry, generally, speaking is to the 
effect that they cannot find anything new in 
the respondent’s ball valve or any improve- 
ment on that of the petitioner’s. It is com- 
mon ground that the principle is the same, 
and the valves function exactly alike. Mr. 
Bwye says that the essential difference be- 
tween the two is the simplicity of the re- 
spondent’s ball valve which has fewer parts, 
the ball seat being combined with the plug. 

I do not think that this in itself is enough 
to support a patent. Many cases are collect- 
ed in Fletcher Moulton on Patents, page 39 
where it is stated that patents for making 
in one piece, articles, previously made in 
two or more pieces, have generally been 
held invalid. I have been unable to see 
what advantage results from this and I can- 
not regard it as an invention. Mr. Luard, 
in an affidavit that has been referred to, 
says, in para. 4 that his patent differs from 
the petitioner’s designs in two features 
which are claimed by him to be of great 
value. One of these features is that the valve 
seat can be removed without first removing 
that ball, and that upon removing the valve 
seat for the purpose of inspection, cleaning 
orremoval, the ball is simultaneously remov- 
ed. The first part of this statement sug- 
gests that the ball can be left in the valve 
chamber after the valve seat has been 
removed. As a matter of fact it cannot. 

(4) 1688) 6 Pah P. I64 8tp.l87, 


As socn as the ball seat is removed, the 
ball falls out, and the latter portion of 
Mr. Luard’s statement shows that this is so. 
In my opinion there is no substance in 
the point made. For the purpose of in- 
specting or cleaning the valve seat, in 
Mr. Luard’s design, the screw plug 
underneath is removed and the ball 
falls out; and in the petitioner’s con- 
struction the screw plug at the top is 
removed and the small cage containing the 
ball is taken out. Even for the purposes 
of grinding the valve seat, which is done 
according to Mr. Cook about once in five 
years, and according to Mr. Bwye about 
once every year, it is not necesskry for the 
valve seat in the petitioner’s construction 
to be taken out. The overhauling of the 
ball valve is so occasional, that if Mr. 
Luard’s design showed any greater con- 
venience, which I have been unable to find, 
it would not be one of value. The other 
feature claimed to be valuable is that the 
ball is properly located within the valve 
chamber without the provision of a cage 
which Mr. Luard says may possibly be 
omitted when re-placing the parts, As 
there is no greater likelihood of the cage 
not being re placed than there is of the ball 
not being re-placed in the chamber in Mr. 
Luard’s construction, there is no substance 
in the advantage he claims inferentially 
for his own design. Mr. Luard is mistaken 
if he suggests that the cage is necessary 
to keep the ball in position. The evidence 
of Mr. Cook and Mr. Remfry shows that 
the absence of the cage would make no 
difference to the working of the valve, for 
the ball must come into position as socn 
as the screw plug at the top is screwed 
down properly. The cage is merely a 
convenient receptacle for the ball, which 
is taken out simply by lifting out the cage. 
In this connection, Mr. Luard has made a 
statement in his amended specification to 
which exception has, and I think justly, 
been taken. Referring to the petitioner’s 
construction Mr. Luard says ‘‘ in removing 
the screw plug the ball must be removed 
with some difficulty.’’ If Mr. Luard had 
seen a specimen of the petitioner’s ball 
valve, it should have been patent to him 
that the ball comes away in the cage, and 
that his statement was misleading. With 
reference then to the special features in 
patent No. 6018 mentioned by Mr. Luard,' I 
am unable, for the reasons 1 have given, to 
take his view of their valve. From the 
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point of view of convenience, it has been 
said on behalf of the petitioner that it is 
much easier to get at the screw plug when 
placed at the top of the ball valve, as in the 
petitioner’s designs, than when it is placed 
underneath, and is practically unseen, as 
in patent No 8018. Both Mr. Cook and Mr. 
Eemfry say this, but Mr. Bwye thinks it is 
equally easy in either case. Such judg- 
ment as I am able to form on this particu- 
lar point, does not lead me to agree with 
Mr. Bwye. There is one more point in Mr. 
Bwye’s evidence I shall refer to before stating 
my conclusions in this case. Mr. Bwye says 
that welding the ball valve after it has 
been fixed to the -piston wall, eliminates 
a possible source of leakage of air at the 
place of attachment, I do not think it can 
be contended that there is any invention m 
this. Mr. Bwye concedes there is no 
novelty in welding, and there can be no 
question that welding could be applied 
equally well in the case of the petitioner’s 
ball valves if it were considered an advant- 
age. The possible consequences, however, 
of fixing the ball valve in the manner 
described by Mr, Bwye, preparatory to the 
welding have been criticised as serious. 
Mr. Bwye says that the ball valve is 
attached to the vertical w-all of the piston 
by drilling a hole in the piston wall to 
receive the turned portion of the valve, 
and, as the whole is drilled smaller than 
the turned portion of the valve, it is 
necessary to drive the valve into position 
by the use of hammer, after which the 
welding is done. When at the Assessor’s 
instance he was asked what would happen 
if a considerable degree of force were used, 
he said this would not be permitted; but 
that if a considerable degree of force was 
used, there would be every likelihood 
of injuring the piston wall. Mr. Bwye’s 
evidence further shows that if for any 
cause it becomes necessary to remove the 
valve body the welding would have to be 
chipped away by hammer and chisel and 
the ball valve driven out, and the effect 
of his evidence is that there would be 
some slight damage to the inside of the 
iston wall, but he says that it would not 
e material if reasonable care were used. 
Mr. Remfry says that injury to the piston 
wall would mean injury to the piston 
itself. Mr. Cook was not cross-examined 
on this question. The evidence altogether 
leaves the impression on my mind that the 
welding process, taken as a whole, is not 


unattended with danger to the piston. I 
do not find in Mr. Luard’s specification or 
aflidavit, a claim to any speciality in the 
process, and it does not impress me as a 
valuable feature of the patent. As stated 
before the evidence shows, and it is not 
disputed, that type D of 1910 of the petition- 
er’s designs has been in use on Indian 
Railways for many years prior to the grant of 
patent No. 8018. Mr. Cook has many years’ 
practical experience of Vacuum Brakes and 
is well-acquainted with the construction and 
working of the petitioner’s ball valve type 
D and he is a witness unconnected in any 
way with the parties. He was unable to 
find anything new, or, from the point of 
view of practical utility, anything more 
useful in Mr. Luard’s patent. After giving 
my best consideration to the several matters 
on which evidence has been given and the 
question raised in this case with reference 
to both Mr, Luard’s patent and the petition- 
er’s design, I have come to the conclusion 
that in no respect is the patent No. 8018 an 
improvement on, or more useful or better 
than, the petitioner’s design. In my judg- 
ment it is not, as claimed, an improved 
Vacuum Brake Piston and so far as I can 
see there is nothing new, in the sense of 
novelty, in the patent, and it discloses no 
invention. Furthermore, in my view, in 
material features, the patent was anticipat- 
ed by Hardy’s patent. Applying the 
principles laid down in the cases cited, I 
am of opinion that the patent No. 8018 
of the 21st March 1922 granted to Mr. 
Luard the respondent with the amended 
specification relating thereto, ought to be 
revoked, and I give judgment accordingly 
in favour of the petitioner. The respond- 
ent must pay the petitioner’s costs in 
these proceedings The Taxing Officer 
will on taxation fix what allowance can 
reasonably be made to the expert witnesses 
in the suit, viz,, Messrs. Cook, Remfry and 
Bwye for qualifying themselves for the 
purposes of giving evidence and also for 
their attendance in Court; the amount to be 
fixed by the Taxing Officer in his discretion. 
Under s. 35 of the Patents and Designs Act 
I fix the remuneration of the Assessor at 
Rs, 100 per diem. This item will not be 
chargeable to the parties. 

K. L, ’ PaUnt revoked. 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 1460 of 1925. 

December 21, 1925. 

Present : — Mr. J ustice Addison. 
SINGH RAM— Plaintiff— Appellant 
versus 

KALA AND OTHERS — DEFENDANTS — 
Respondents. 

Custom— Kurhi kamini cess, nature of—Liahility of 
non-proprietary owners of houses— Durden of proof — 
Sutt for declaration that cess not payable — Jurisdiction 
of Civil Courts — Wajib-ul-arz entiies, value of. 

Kurhi kamini is a cess of the nature of a house or 
ground rent and not in the nature of a hearth cess. 
Lp. 1012, col. 2] 

DewakRam v. Kour Pirthi Singh, 74 P R 1879, 
Natha v. Jai Ram, 21 P. R 1888, Fazul v. Samandar 
Khan, 49 P. R 1891 and Raj Sarup v llardawari, 95 
P. R. 1907; 120 P. L. R. 1908; 141 P. W. R. 1907, referred 
to. 

The burden of proving that kurhi kamini dues are 
leviable from such non-proprietary lesidents of tlie 
Village as are owners of the houses and the sites lies 
on the person seeking to recover them [p 1013, col. 1 ] 

A suit for a declaration by a person that he is not 
liable to pay kurhi kamni dues is cognizable by a 
Civil Court, [ibid,] 

Sheikh Muhammad v. Ilahib Khan, G7 P R. 1905; 
113 P. L. R. 1905, 94 P. W R 1905, followed. 

Entries in wajib-ul-arz as to the liability for village 
lues do not bind any one except the proprietors who 
are parties to them [p 1013, col 2 ] 

Arur Singh y. Dal Singh, 40 P R. 1870 and Azniut 
Alt Khan v Ilarnam, 61 P. R. 1875, referred to 

Second appeal from a decree of the (Senior 
Sub- Judge, Rohtak, dated the 15th July 
1924, reversing that of the Fourth Class, Sub- 
Judge, Rohtak, dated the 11th June 1924. 

Mr. Shamair Chanda for the Appellant. 

Mr G. S, Salariya, for the Respondent. 

JUDGMENT.— The defendants who 
are jat lambardars of village Bidhlan in 
the Rohtak Tahsil sued four mahajans of 
the same village in the Revenue Courts for 
recovery of kurhi kamini cesses and 
obtained decrees. Each of these mahajans 
then filed a suit for declaration that he was 
not liable to pay kurhi kamini as he had 
actually purchased his houses and the sites 
thereunder and was not merely a culti- 
vator or kamin to whom the sites have been 
given for residence. It was found by the 
Trial Court that such suits were cogniz- 
able by the Civil Courts and that the 
plaintiffs were the purchasers of their 
houses and were not holding the sites as 
kamins or cultivators. It then went on to 
find that the burden of proof was upon the 
proprietors of the village to establish that 
those who purchased houses were liable to 
pay this cess which was in the nature of a 
ground rent and which would thus be 
ordinarily recoverable from those who were 


given permission to occupy sites as kamins 
or cultivators. The lower Appellate Court 
also held that the suits were cognisable by 
the Civil Courts and that the plaintiffs were 
out-and-out purchasers of their houses and 
sites, but it held that as there was a custom 
of payment of kurhi kamini cesses in the 
village, it was incumbent upon the plaintiffs 
to establish that they were not liable. It 
accordingly remanded the suit for a re- trial 
on this issue after it changed the burden of 
issue. The Tiial Court then held again 
that this cess was in the nature of a ground 
rent and that the defendants had failed to 
prove that they had ever realised it from 
the plaintiffs. It, therefore, again decreed 
the suits. The lov^er Appellate Court then 
accepted the appeals and dismissed the 
suits holding that the cess in question was 
in the nature of a hearth cess and not of 
ground rent and that it applied to all 
persons who were not proprietors of the 
village estate, that is. village agricultural 
land. It brushed aside the fact that the 
defendants had failed to prove its collection 
from the plaintiffs by noting that the 
defendants said that the accounts were 
kept by the village mahajans who did not 
IDroduce them. Certificates w'ere obtained 
from 1 he lower Appellate Court in order to 
allow second appeals to be preferred to this 
Court and they are now before me. 

In para. 248 (/) of Rattigan’s Digest of 
Customary Law kurhi kamini is defined as 
a house or ground rent levied from non- 
proprietor residents. It was held in Dewak 
Ham Y. Kour Pirthi Singh (1) that kurhi 
kamini dues were of the same nature as 
house or ground rent. In that case there 
was a finding that such rent had been paid 
in the past by the persons w^ho were sued. 
Again in Natha v. Jai Ram (2) it was held 
that this cess must be regarded as ground 
rent. The question had to be decided in 
order to hold as to which Court should 
hear the appeal. In Fallon’s Dictionary 
kurhi is defined as a household or family 
or house tax while 'kamin* is described -as 
a menial servant. The meaning of the 
phrase, therefore, is a house tax or rent on 
menial servants according to the Dictionary. 
It was held in Fazul v. Samundar Khan 
(3) that the cess called kamiana was a due 
customarily leviable from the kamins of the 
village and a suit for its recovery wan 

(1) 74 P. R, 1879. 

(2) 21 P. R. 1888. 

{i) 49 R. «. 1881. 
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cognizable by the Revenue Court. In Rx] 
Samp V. Hardawari (4) kurhi kamini was 
held to be in the nature of a hearth cess 
and to be the equivalent of the door cess or 
haqqbuha of the Western Districts, It was 
further held that a suit for its recovery lay 
in the Revenue Courts as was done in the 
cesses now before me. This ruling, how- 
ever, makes no allusion to the earlier rulings 
discussed by me where it was laid down 
that this cess was in the nature of a house 
or ground rent. The Dictionary also was 
not consulted. In any case this ruling 
is an authority for the view that the suits 
for the recovery of this cess were properly 
brought in the Revenue Courts. 

In Sheikh Muhammad v. Habib Khan (5), 
hovrever, it was held that a suit for a declara- 
tion that kamiana dues were not recoverable 
from such residents of a village as were 
owners of their houses did not come under 
cl. 0) of s. 77 of the Tenancy Act and was 
cognizable by the Civil Courts. This ruling 
has never been dissented from and must be 
followed. Though, therefore, the lamhardars 
can sue in the Revenue Courts for the 
recovery of this cess the person proceeded 
against can bring a suit for declaration in 
the Civil Courts whatever the value of such 
declaration may be to him 
Following the earlier rulings, therefore, 
and the Dictionary meaning of the words I 
hold that kurhi kamini is a cess of the 
nature of a house or ground rent. This 
view was also accepted by Mr. Joseph, 
the Settlement Officer of that District, in 
1910. He held that a proprietor who 
became an owner of a house by virtue of 
purchase was exempt from its payment. A 
different view was, however, taken by the 
Financial Commissioner who, following 
certain revenue decisions, held that it was 
a hearth tax. There seems to me to be no 
foundation oniwhich this view can be based. 
In these circumstances I hold that the 
burden of proving that the plaintiffs are 
liable to pay this cess lay upon the defend- 
ants, seeing that it is admitted that the 
plaintiffs are out-and-out purchasers of 
their houses and sites inside the village. The 
words ^^kurhi kamini" cannot be taken to 
paean a tax designed to show the over- 
lordship of the proprietors of the agricul- 
tural land as against all other residents in 

95P.R. 1907, 120 IP L R 1908; 141 P. W R 
(5) 67 P. R. 1905; 113 P. U R. 1905, 91 P. W. R. 

jm. 
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the village but only a kind of ground rient 
recoverable from kamins and cultivators to 
whom sites have been givea for as long; as 
they remain in the village. ^ 

It is true that the names of the plaintiffs’ 
ancestors who purchased the sites and houses 
before 1880 are recorded in the list of kurhi 
kamini payers in the wajib-ul-araiz of 1880 
and 1909 It was held, however, in Arur 
Singh v Dal Singh (6) that such entries do 
not bind any one except the proprietors 
who are parties to them. Similarly an 
entry in the wajib-ul-arz was held not to be 
sufficient to base a claim for grazing dues 
in Azmut Ah Khan v. Harnam (7). It is 
also admitted that there is no proof in the 
present case that the plaintiffs ever paid the 
dues m question. That is very good 
evidence against the custom that they are - 
liable to pay it. It was not sufficient for 
the defendants merely to say that the 
accounts were kept by the mahajans who 
did not produce them. Even if the 
accounts were written up by the mahajans 
which also has not been established, the 
book in which the entries were made would 
be kept by the lamhardars. Besides, the 
usual person to keep such accounts would 
be the patwari. The burden, therefore, 
being upon the defendants to prove that 
the plaintiffs were liable to pay this cess, it 
is clear that they have failed to prove it and 
it was scarcely disputed that this would be 
so if the burden of proof was upon the 
defendants I hold that no custom has 
been established to the effect that the 
plaintiffs are liable to pay the cess in 
question and accepting the appeals I decree 
the plaintiffs’ suits with costs in this Court. 

R. h. Appeal accepted. 

(6) 40 P R 1879. 

17) 61P R. 187a. 


ALLAHABAD HIGH COURT. 

SPsivr OoDNoiL Appeal No. 35 op 1925, 
January 7, 1926. 

f Present. — Sir Grimwood Mears, Kt., 
Chief Justice, and Mr. Justice Lindsay, 
RAGHUBIR SINGH and others 
— Applicants 
versus 

N ATHU MAL— Opposite Partt. 

Civil ProQtdure Codt {Act V of 1908) y s 109, 
0, XLVIIy r. i Substantial question of law Certifi- 
cate for appeal to Pnvy CouncxlCeview—^'Any other 
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iufficitnt rea$on'\ meanino o/-— Fraud and undue zn- 
fluence. 

' Order XL VII, r, 1 of the G P. 0. must be read as 
in itself definitive of the limits within which review 
of a decree or order ia permitted and the words “any 
other sutficient reason” mean grounds at least 
analogous to those specified in the rule. Fraud and 
undue influence do not constitute grounds analogous 
to those specified in O. XLVII, r 1. 

Chhajiu Ram v. Neki, 72 Ind. Gas. 566; 49 I A. 144; 
30 M L. T. 295, 26 0. W. N. 697, 41 P. L K. (P. G ) 
1922; 3 P L. T. 435; A. I. R. 1922 P G 112; 16 L W. 
37. 17 P. W. R. 1922; 3 L. 127, 43 M. L. J. 332, 24 Bom 
L. R 1238; 4 U. P. L. R. (P, 0.) 99, 36 G. L. J 459 
(P. G.), followed. 

Where there is a decision of the Privy Council itself 
which seeme to settle the law on a point, the case can- 
not be certified asn fit one for appeal to the Pi ivy 
Council as involving a substantial question of law 

Application for leave to appeal to His 
Majesty in Council. 

Mr. S. C. Goyle, for the Applicants. 

Mr. Mushtaq Ahmad, for the Opposite 
Party. 

JUDGMENT. — This is an application 
for leave to appeal to His Majesty in Coun- 
cil against an order of a Bench of this 
Court passed in its revisional jurisdiction. 
It appears that in the Court of first instance 
a suit was brought against one Manohar 
Singh. The 17 th of November 1923 was 
fixed for the settlement of issues. Before 
that date Manohar Singh came into Court 
and filed a written statement in which he 
stated that he was willing to confess judg- 
ment and prayed that he might be relieved 
from the costs. The plaintiff consented to 
this arrangement and on the 13 th of No- 
vember 1923 a judgment was given as on 
a compromise. 

On January 26, 1924, the defendant 
Manohar Singh filed an application for re- 
view before the Subordinate Judge. The 
Subordinate Judge went into the matter 
and after having recorded certain evidence 
he gave effect to the application and 
re-called his first decree. Against this 
order of the Subordinate Judge, an appeal 
was brought to this Court which was filed 
as a first appeal from order. 

It is true that under the provisions of 
O. XLIII, r. (1) cl. (w) an appeal lies against 
an order under r. 4, O. XLVII granting an 
application for review. A reference to r. 7 
of O. XLVII, however, shows that an appeal 
does not lie in all cases in which the 
application for review has been granted. 
An appeal is only entertainable when the 
grounds specified in O. XLVII, r. 7 (1) had 
been established. 

The learned J udges of this Court were 


of opinion that the appellant had not shown 
that he was entitled to appeal against the 
order of the Court of first instance, inas- 
much as he was not able to show that the 
grounds specified in O. XLVII, r. 7 were 
present in the case. The learned Judges, 
however, proceeded to treat the petition of 
appeal as a petition for revision, and ^me 
to the conclusion that the Subordinate 
Judge had entertained the application for 
review without jurisdiction. They set aside 
his order by their judgment dated the 7th 
of July li*25. It is against this order of the 
Court passed in revisional jurisdiction that 
the present application for leave to appeal 
has been filed. 

It is clear that the applicant for leave to 
appeal to His Majesty in Council has not got 
an absolute right of appeal under the pro- 
visions of the Code. The case is one which 
falls within s. 109 (c) of the 0. P. C., and 
it, therefore, lies upon the applicant to es- 
tablish that the case is a fit one for appeal 
to His Majesty in Council. It may be men- 
tioned moreover that the valuation of the 
suit and the valuation taken in this Court 
was Rs. 8,000 only. 

We are asked to certify that this is a 
case which is fit for appeal, on the ground 
that it raises a substantial question of law 
of general importance. In our opinion it 
does not do anything of the sort. The 
Judges of this Court had before them the 
question as to whether the Subordinate 
Judge had authority and jurisdiction to 
entertain the application for review on the 
grounds of fraud and undue influence. On 
their interpretation of the law as laid down 
in O. XLVII, r. 1 they were of opinion 
that these were no grounds on which it 
was competent to the Subordinate Judge 
to entertain the application for review. 
They have followed a decision of this Court 
and also a decision of their Lordships of 
the Privy Council in Chhajju liam v. Neki 
(1). In that case it was held that O. XLVII, 
r. 1 of the C. P. 0. must be read as in 
itself definitive of the limits within which 
review of a decree or order is now permitted 
and the words “any other suflScient reason” 
mean grounds at least analogous to those 
specified in the rule. The Judges of this 
Court were of opinion that fraud or undue 

(1) 72 Ind. Cas 566; 49 I A. 144; 30 M. L T. 295; 
26 C. W. N. 697; 41 P L R. (P. 0 ) 1922; 3 P. L T. 
435, A. I R 1922 P. C 112; 16 L. W. 37; 17 P W R. 
1922; 3 L 127; 43 M. L. J. 332; 24 Bom. L. R. 1238; 4 
U. P. L. R. (P. C.) 99; 36 0. L. J. 459 (P. 0.). 
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iafluence did not constitute grounds an- 
alogous to those specified in O. XLVII, r. 1. 
Being of opinion, therefore, that the Sub- 
ordinate Judge acted without jurisdiction 
they set aside his order. 

It seems to us no question of law is in- 
volved at all for the law has already been 
settled in the sense adopted by the learn- 
ed Judges of this Court. We have just 
mentioned the decision of their Lordships 
of the Privy Council which seems to us to 
settle the law on the point. No case has, 
therefore, been made out for appeal to His 
Majesty in Council and we, therefore, dismiss 
this application with costs including fees 
on the higher scale. 

N. H. Application dismissed. 


LAHORE HIGH COURT* 

First Civil Appeal No. 1504 of 1924. 
January 7, 1926. 

Present: — Mr. Justice Campbell and 
Mr. Justice Zafar Ali. 

Firm BUDHU MAL PARMA NAND- 
Pl\intiffs — Appellants 
versus 

QOKAL CHAND and othbks— Defendants 
— Respondents. 

Negotiable Instruments Act {XXVI of 188l)yS 76 
(dj — bondi-— Presentation — Hundi in lieu of previous 
debts inadmissible — Original cause of action as basis 
of clam 

AVlion one and tho same person is the drawer and 
the drawee of a hundi no presentation of hundi on 
due date is legally necessai v [p 1015, col 2 ] 

Pachkauri Lai v. Mul Chand, Go lad Cas 503, 44 
A 554, 20 A. L. J. 437, A I ll. 1922 All. 279, fol- 
lowed. 

Where a hundi is executed in lieu of previous debts 
and the hundi is inadmissible in evidence foi want of 
proper stamp the plaint can fall back upon the 
original cause of action [p 1016, col 1 ] 

Firm Rahmat Alt-Muhammad Faizi v Firm Dewa 
Singh-Man Singh^ 75 Ind. Cas 827, 4 L 151, AIK. 
1923 Lah. 396, 5 L. L J 361, referred to 

First appeal, uader s 39 of Act VI of 
1918, from aa order of the Sub- Judge, B’irst 
Class, Ambala, dated the 30th May 192 1. 

Pandit Sheo Narain, R B., and Messrs. 
Shaviair Chand and Sagar Chand, for tho 
Appellant. 

JUDGMENT. — The parties to this suit 
are the Firm Budhu Mai Parma Nand plaint- 
iffs and (1) Gokal Chand, (2) Hari Chand, 
(3) Puran Chand and (4. 5 and 6) the three 
minor sons of Gokal Chand, defendants. 
The suit was based on three hundis all 
dated the 4th June 1922, (1) for Rs. 2,500 
due after 245 days, (2) forRs. 2,500 due 


after 355 days and (3) for Rs. 250 payable 
after 300 days. The suit was instituted on 
the 29th May 1923. 

The lower Court dismissed the suit on. 
the grounds that there was no proper pre- 
sentation of the first two hundis on the 
dates of maturity, that the third hundi was 
not properly stamped and so was inadmis- 
sible in evidence and that the plaintiffs 
could not fall back upon the original con- 
sideration for it, because the plaintiffs in- 
tended the hundi to be an absolute pay- 
ment of the previous debt. 

In appeal it is argued in respect of the 
first two hundis that the presentation was 
not necessary because the drawers were 
themselves the drawees. These hundis 
were signed by Hari Chand for himself 
and Gokal Chand and by Puran Chand 
and they were drawn upon Janki Das- 
Baishambar Das. The defendants Gokal 
Chand and Hari Chand pleaded that they 
themselves were the sole owners of the 
B'irm Janki Das-Bishamhar Das. Puran 
Chaiid’s plea was that he signed the hundis 
merely as a witness, a point which, as 
judgment will show, is yet to be decided. 

We agree with the findings of the lower 
Court that the hundis were not presented 
but it was held in Pachkauri Lai v, Mul 
Chand (Ij that when the drawer and the 
drawee of a hundi are the same person no 
presentation on due date is necessary as 
from the nature of the case the drawer 
cannot suffer damage from the want of 
such presentation and thus] s. 76, cl. (d) 
of the Negotiable Instruments Act applies. 

The learned Sub- Judge has observed in 
his judgment that the plaintiffs did not 
rely on s. 76 (d) and did not show that the 
defendants could not suffer any damage 
owing to non-presentation , but it seems 
to us that the inability of the drawer to 
suffer damage is obvious and that it was 
not necessary for the plaintiffs to make a 
specific reference in their pleas to s. 76 (d). 
We hold on the first issue that no presenta- 
tion of the hundis was necessary. 

As regards the third hundi for Rs. 250 
we again disagree with the learned Senior 
Subordinate Judge who correctly stated 
that it is a question of fact to be decided 
in each particular case whether the parties 
intended the subsequent hundi to be an 
absolute or a conditional payment of the 
original debt, and that the presumption 

(1) 66 Ind.|Oas. 503, 44 A, 554, 20 A, L J. 437; A I. 
K. m2 All. 276, 
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was that the effect of giving or taking of 
a bill or note was that the debt was condi- 
tionally paid. The learned Subordinate 
Judge considered that this presumption 
was rebutted in the present case by the 
fact that previous promissory notes for the 
original debt were returned to the defend- 
ants. According to the plaintiffs’ state- 
ment in the lower Court which was ad- 
mitted by the defendants matters commenc- 
ed by two loans by the plaintiffs to the 
defendants as proprietors of the Firm Jan ki 
Das-Bishambar Das the first of Rs. 4,000 
and the second of Rs. 6,0(X). Promissory 
notes were taken and the defendants made 
certain payments both of interest and of 
principal. On the 4th June 1922 Rs. 5,250 
remained due from the defendants and 
they received back the promissory notes 
and executed the hundis in suit according 
to which they were to pay up the amount 
within the period fixed in the hundis. In 
our opinion the principles of law applicable 
are laid down in Firm Rahmat Ali-Muham- 
mad Faizi v. Firm Dewa Singh-Man Singh 
(2) and we think that the learned Subor- 
dinate Judge has overlooked the impro- 
bability of the plaintiffs agreeing to take a 
mere piece of waste paper as an absolute pay- 
ment of a portion of Iheir-debt. The intention 
of the parties seems to us to have been to 
grant time to the defendants in lieu of mak- 
ing them liable on promissory notes payable 
on demand. We hold, therefore, on issue 
No. 11 that the plaintiffs can revert to the 
original loan and make it the basis of 
their claina in respect of Rs. 250 of the 
third hundi. 

The suit has been determined by the 
lower Court on these who preliminary 
points. We accept the appeal and setting 
aside the judgment of the lower Court we 
remand the suit for a fresh decision on the 
other issues under 0. XLI, r. 23, 0. P. 0. 
The stamp on appeal will be refunded and 
costs will be costs in the cause. 

The question whether the suit was pre- 
mature or unduly precipitate in regard to 
the second hundi payable after 355 days 
and the effect of such being the case re- 
mains open. The above order applies only 
to the three defendants Qokal Chand, Hari 
Chand, and Puran Chand, since before us 
the plaintiffs have withdrawn their appeal 
against the three minors Mi wan Mai, Brij 

(2) 75 Ind. Oaa. 827; 4 L. 151; A. I. R. 1923 Lah, 396: 

5b,l^.J351 


Lai, and Bihari Lai, and so far as they are 
concerned the dismissal of the suit by the 
Trial Court will stand. 

R. L. Appeal accepted. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

Miscki.laneous Civjl Appeals Nos. 18 and 
291 OP 1924. 

February 3, 1925. 

Present: — Mr. Kennedy, J. 0. 

In re LALCIIAND DEOOMAL— 
Insolvent. 

Trusts Act (II of 1882), ss. J, 6 — Trust funds lent to 
mei'chanl -Mei chant, tvhether trustee— Insolvency of 
merchant — Ti'ust, position of. 

Wlicie a tiust(‘e of a charitable fund lends the 
trust funds to a mei chant, the latter does not hold 
the funds ns a trustee and if lie happens to become an 
insolvent the trust must rank as an oidinary ci editor 
of the insolvent m the insolvency proceedings 

Mr. Shrtktshindas Lulla, for the Official 
Receiver. 

Mr. Hassumal M. Gurbaxani, for the Op- 
ponent. 

JUDGMENT.— If the facts are truly 
stated it is a sad case. That seems to be 
quite clear. The facts si ated are that Mohan- 
das wished to create a charity in favour 
of cows. F or that purpose Mohandas set 
aside Rs. 2,000 He invested this Rs. 2,000 
with the insolvent and interest on it was 
to be paid every month and applied by 
the father or the son Hassanand for feed- 
ing cows, that is to say, to charity. Shortly 
before his insolvency the insolvent paid off 
this Rs. 2,000 in the following way. 

He sold a certain property to the mort- 
gagee. That property was sold for a sum 
of about Rs. 1,500 beyond the amount due 
on the mortgage and that sum of money W’as 
allowed to remain in the hands of the mort- 
gagee Lalchand in that the interest on that 
amount should be paid to Hassanand with 
the consent of Hassanand and Rs. 500 was 
paid by the insolvent bj way of a transfer of 
certain plot to Hassanand. Thus was made 
by the sum of Rs. 2,000 out of which cows 
were to be sustained as originally intended 
by Mojiandas. These are the facts which 
were stated and may be taken for the pre- 
sent purposes to be correct facts. As a matter 
pf t&ct Uassanapd je a fii's); coysin of tfie 
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insolvent and he also claims to be con- 
siderable creditor in respect of other trans- 
actions. 

Now no doubt if this sum of Rs. 2,000 
has been paid by the insolvent to Hassa- 
nand on account of ordinary debt, it 
would be a clear preference, however clear- 
ly that debt was due, however sacred the 
obligation on Deoomal from a moral point 
of view to re-pay this money may have 
been. It is particularly in the case of hard- 
ship that preference is likely to take place 
and all such transactions must be set aside 
according to the strict letter of the law 
whether the transfer is actuated by re- 
prehensible or honest motives. But it is 
pleaded that this transaction is not liable 
to be set aside because it was a trust 
transaction. After examining Deoomal and 
looking into the accounts I find that there 
is no evidence that Deoomal was a trustee 
for the charity, that is to say, he was not 
a trustee in respect of Rs. 2,000 if this 
Rs. 2, 000 was earmarked for the purpose of 
forming a charitable fund. The persona 
who possessed that fund were Mohandas 
and Hassanand. If Mohandas and Hassa- 
nand chose to utilise the trust funds by 
lending them to merchants instead of de- 
positing those trust funds in trust securi- 
ties hoping thus to earn a high rate of 
interest, that does not convert the debt 
due by the merchant to the lenders into 
a trust transaction. The matter is one sim- 
ply of a debt in respect of money lent by 
the trustee and due by the merchant It 
is not the merchant who holds as a trustee 
and to whom the beneficiary is to look 
for the payment and for the benefits secured 
to them by the trust. I cannot say that 
this sum of Rs. 2,000 was in the hands of 
Deoomal as a trustee. It seems to me, 
therefore, he was not authorized to re-pay 
the amount to Hassanand at the time he 
did and that payment should be held pre- 
ferential and*null. 

Call up again for exact form orders on 
Thursday next. 

2. K. Order aecordinghj. 
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ALLAHABAD HIGH COURT. 

Lettbrs Patent Appeaij No. 90 of 1924. 

J anuary 4, 1926. 

Present: — Sir Gnmwood Hears, Kt , 

Chief Justice, and Mr. Justice Lindsay. 

Lola JAI NARAIN— Defendant- 
Appellant 
versus 

JAFAR BEG and another — Plaintiffs — 
Respondents. 

Estoppel, etjnitahle — Fraudulent acquiescence, 

Merc acquiescence cannot deprive a person of his 
legal rights, unless he has acted in such a way as 
would make it fiaudulent for lam to set up those 
rights The elements necessary to constitute such 
fraudulent acquiescence are — 

(1) that the trespasser must have made a mistake 
as to his legal i ights, 

(2) that he must have expended some money or 
must have done some act (not necessaiily upon the 
land of the owner of the legal light) on the faith of 
his mistaken belief, 

(3) that the possessor of the legal light must know 
of the existence of liis own right wliicli is inconsistent 
Avjth the right claimed by the tiespasser, 

(4) that the possessoi of the legal right must know 
of the trespasser’s mistaken belief of his rights, 

(5) that the possessor of the legal right must have 
encouiagod the trespasser in his expenditure of money 
or in the other acts wdiicli he has done, eithei directly 
oi by abstaining from asserting his legal rights 
[p 1018, col 21 

Whcieall these elements exist theie is fraud of 
such a nature as will entitle the Court to restrain the 
possessor of tlie legal right fioin exercising it, but 
nothing shoi t of all these wull do [ihid] 

Wilmott V Barber, (1880) 15 Ch D, DO, 43 L T 95 
28 W 11 Oil, followed. 

Letters Patent Appeal against a judg- 
ment of Mr. Justice Daniels, dated the 
25tli February 1924. 

Mr. L. M, Banerji, for the Appellant. 

Messis Sailanatli Mukerji smd Baleshwari 
Prasady for the Respondents. 

JUDGMENT.--Thia case has been 
argued at length before us and we are asked 
to interfere with the judgment of the 
Judge of this Court on the ground that he 
ought not to have decreed demolition of a 
certain structure in favour of the plaint- 
iffs. 

The suit was a suit in ejectment, the 
plaintiffs alleging that the defendant had 
trespassed on a small portion of land 
belonging to them and had erected a build- 
ing The suit was filed in the month of 
November 1918 and the allegation in the 
plaint was that the defendant had begun 
to erect the building during the Civil 
Court vacation which in the year 1918 lasted 
from the 20th of September to the I9th of 
Octoboj: 1918, 
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The plaintiffa prayed for the ejectment 
of the defendant and also for the demoli- 
tion of the construction just mentioned. 

The defence was that the land in suit 
was the property of the defendant and not 
of the plaintiffs, and a further plea was 
taken in para. 12 of the written statement 
to the effect that the claim of the plaintiffs 
was barred on the principle of “ tacit ac- 
quiescence and waiver." 

The Court of first instance found that 
the title to this land was clearly with the 
plaintiffs and that the defendant had no 
title at all. On the other hand, when it 
came to deal with the question of the right 
of the plaintiffs to have the construction 
demolished the Court of first instance re- 
fused to order demolition on the ground 
that the construction was already complete. 
In dealing with this part of the case the 
Munsif observed as follows : — 

‘‘As to the waiver the plaintiffs say that 
the wall, that is, the eastern portion of the 
southern wall of the defendant’s house was 
built during the long vacation of the Civil 
Court in 1918 in spite of the plaintiffs’ 
protest. This point is not definitely proved 
by the plaintiffs and the wall is already 
built and the roof put upon it. Therefore, 
in these circumstances, 1 do not think it 
right to order the demolition of the build- 
ing itself but instead I award the plaintiffs 
Es, 100 damages for that portion of the 
land." 

This judgment was maintained in appeal 
by the Subordinate Judge. He also refus- 
ed to order demolition and gives his reasons 
as follows: — 

“ The appellant has built a costly struc- 
ture on the land and I am not satisfied 
that the respondents could not have pre- 
vented the construction if they had taken 
action in time. They must, therefore, 
suffer the consequences of their laches and 
must be content with the damages awarded 
to them." 

The learned Judge of this Court who 
had the second appeal before him was of 
opinion, that the lower Courts had not 
given any sufficient reasons for refusing 
an order for demolition, and after hearing 
the argument of Counsel we think the 
learned Judge of this Court was quite 
right. The law on the subject of equitable 
estoppel has been expended in the case of 
Wilmott V. Barber (1). In dealing with 
the subject of acquiescence Fry. J., ob- 

(l) (1880) 15 Oh. D. 96; 43 L. T. 95, 23 W. R. 911. 


served as follows at page 105* of the re- 
port ; — 

"It has been said that the acquiescence 
which will deprive a man of his legal rights 
must amount to fraud, and in my view that 
is an abbreviated statement of a very true 
proposition. A man is not to be deprived 
of his legal rights unless he has acted in 
such a way as would make it fraudulent 
for him to set up those rights. What, 
then, are the elements or requisities neces- 
sary to constitute fraud of that descrip- 
tion ? In the first place the plaintiff must 
have made a mistake as to his legal rights. 
Secondly, the plaintiff must have expend- 
ed some money or must have done 
some act (not necessarily upon the defend- 
ant’s land), on the faith of his mistaken 
belief. Thirdly, the defendant, the posses- 
sor of the legal right, must know of the 
existence of his own right which is incon- 
sistent with the right claimed by the 
plaintiff. If he does not know of it he is 
in the same position as the plaintiff, and 
the doctrine of acquiescence is founded 
upon conduct with a knowledge of your 
legal rights. Fourthly, the defendant, the 
possessor of the legal right, must know of 
the plaintiff’s mistaken belief of his rights. 
If he does not, there is nothing which calls 
uponhim to assert his own rights. ^ ' • 

defendant, the possessor of thr ] ,, 

must have encouraged the p'' .is 

expenditure of money or in ' tcts 

which he has done, either or 

by abstaining from asserting his legal 
right Where all these elements exist, there 
is fraud of such a nature as will entitle the 
Oourt to restrain the possessor of the legal 
right from exercising it, but, in my judg- 
ment, nothing short of this will do.” 

Applying these principles to the case 
now before us it seems to us that the j udg- 
ment of the learned Judge of this Court 
was right in finding that no case had been 
made out by either of the Courts below for 
refusing the plaintiffs’ demolition of the 
construction. It has been argued before us 
that the defendant-appellant was under a 
mistaken belief that the land in dispute 
belonged to him. Even assuming that to 
be proved the defendant would still not 
be entitled to succeed in this appeal for 
it would necessary for him to estab- 
lish the other matters referred to in the 
judgment of Fry, J. From the judgment 
of the Courts below, however, it does 
*Pago of (1880)'15 Ch, D.— [Bij ' 
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not appear to us tkat the defendant-appel- 
lant could have entertained any bona fide 
belief that he was the owner of the land in 
question. 

We are of opinion that the appeal fails 
and we dismiss it accordingly with costs 
including in this Court fees on the higher 
scale. 

We order the defendant to clear the 
ground mentioned in para. 10 (a) of the 
plaint of the building now upon it and this 
he is to do by the 4th of April 1926. If 
by that date this order has not been com- 
pletely obeyed the plaintiffs should move 
this Court, and no other, on a motion for 
contempt. 

s. B. Appeal dismissed . 

N. H. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT, 

Revision Application No. 87 of 1924. 
March 2G, 1925. 

Present: — Mr. Kennedy, J. C., and 
Mr. DeSouza, A. J. 0. 
MUNICIPALITY op TANDO 
ADAM — Appellants 
versus 

KHAIR MAHOMED and others— 
Respondents. 

Civil Procediire Code {Act V of 1908), ss 105, 115, 
0. VI,r, 17, 0 XXXIX, r 2 —Amendment of plaint, 
when to he allowed - Refusal to allow amendment — 
Revision— I liter fei enee by High Court — Defendant in 
possession— Temporary injunction restraining defend- 
ant's user, when can be granted. 

The High Court has power to interfere with the 
jiroceedings of a lower Court evea in the case of an 
interlocutory order where the eilect of that interlocu- 
tory order la not meieiy to prescribe a paiticular 
procedure, to admit or to shut out a particular piece 
of evidence or to admit or exclude paiticular parties 
Where the Court against whose orders there is an 
application for revision has so used its jurisdiction 
that the result of allowing its order to stand will be 
definitely to decide the case pending before it so that 
all the proceedings thereafter taken would be merely 
infructuous and would result in a waste of time, then 
the High Court will look into the order and if justice 
requires it will set it aside [p 1020, cols 1 2] 

- In a proper case the Court should freely allow an 
amendment of the plaint so as to ensure that justice 
is done to the parties and that the time and the money 
of the parties is not wasted [p 1020, col 2 J 
Where a Court refuses to allow an amendment of 
the plaint in a case m which such amendment is ne- 
cessary for the purpose of doing justice between the 
parties, it fails to exercise a jurisdiction vested in it 
by law and its order is open to revision under s. 115 
i the a P. 0, [p. 1021, col. 1.] 


Courts, as a general rule, refuse to interfere by way 
of injunction to restrain a defendant from making 
such use as he may think fit of the property of which he 
IS in possession But in certain cases the Court would 
interfere with the rights of the defendant, for instance 
wheio the defendant contemplates the destruction, or 
a change in the nature, of the corpus, [p 1020, col 2 ] 

Mr. C. C. Lewis, for the Appellants. 

Messrs. C. M. Lobo and Shrikishandas 
Lulla, for the Respondents. 

JUDGMENT.— In this case the plaint- 
iffs who are the Municipality of Tando 
Adam brought an action against the Muham- 
madan community of Tando Adam putting 
down 16 persons as representing that com- 
munity under 0. 1, r. 8, averring that the 
Muhammadan community had trespassed 
without any right or title on certain piece 
of property which belonged to the Muni- 
cipality and were erecting a Masjid on 
that property and accordingly they asked 
for a declaration that the plaint property 
was the exclusive property of the plaintiffs 
and that the defendants had no riglit to 
build thereon without the permission of 
the plaintiffs and asked for a perpetual 
injunction against the defendants restrain- 
ing them from building on the property 
or committing any trespass thereon. The 
defendants raised their defence that the 
property was in their possession and the 
Sint in its form was then not maintain- 
able The issues vrere framed both on 
that plea and on the question of the title, 
ownership and possession. Thereon the 
plaintiffs made an application asking to 
be allowed to amend their plaint by asking 
for an alternative relief that if the Court 
held that the defendants were in posses- 
sion of the property then in that case, the 
Court should decree that the plaintiffs were 
entitled to recover possession of the pro- 
perty in dispute with all the rights arid in- 
terests pertaining thereto from the defend- 
ants. They showed their willingness to 
stamp on Rs. 600 and they asked further 
for a decree directing the defendants to 
make over vacant possession to them. 

The learned Subordinate Judge of 
Shahdadpur-Nawabshah rejected that appli- 
cation to amend the plaint on the ground 
that there had been a lack of good faith on 
the part of the plaintiffs. The learned Sub- 
ordinate Judge was of the opinion that the 
plaintiffs were well aware at the time they 
filed their plaint that they should have 
asked for possession and that the reason 
why they failed to ask for possession and 
asked for a declaration was that they antici- 
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pated that if they admitted that the defend- 
ans were in fpossession they ^wouid be un- 
able to obtain an injunction restraining the 
defendants from dealing with the property 
in their possession. The learned Subordi- 
nate Judge thought that the plaintiffs hav- 
ing filed the suit in a form which enabled 
them to ask for an injunction and also to 
obtain an injunction, could not be per- 
mitted to re-cast their suit so as to change 
it to the form in which they should origin- 
ally have brought it and in which they 
would not have been able to obtain the in- 
junction and he, therefore, refused per- 
mission to amend. And it is against that 
order the present revision application is 
brought. 

The first objection taken to the applica- 
tion is on the ground that no power exists 
in this Court to revise interlocutory orders 
under s. 115 and we are referred to the case 
given in Firm of Yusifally Alibhoy Karimji 
and Co, v. Firm of Ilaji Mahomed^Haji 
Abdullah (1). We have no desire to elude or 
evade in any way the effect of that decision. 
If we may say so it covers the whole ground 
and apparently accurately ascertains the 
power of this Court in such matters This- 
Oourt has set its face against applications 
to revise interlocutory orders as part of the 
ordinary routine of litigation and where the 
interlocutory order sought to be revised is 
interlocutory order of the type referred to 
in Firm of Yusifally Alibhoy Karimji and 
Co. V. Firm Ilaji Mahomed-Haji Abdullah 
(1) this Court will refuse to interfere and 
will not order the lower Court to adopt a 
particular kind of procedure. But, on the 
other hand, this Court has always retained 
in its hands and has never denied its right 
to interfere with the proceedings of the 
lower Court even in the case of an inter- 
locutory order where the effect of the in- 
terlocutory order is not merely to prescribe 
a particular procedure, to admit or to shut 
out particular piece of evidence, or to admit 
or exclude particular parties or the like 
provided that such orders are such as can- 
not be made a ground of appeal against 
the decree when finally passed and do not 
go to the very root of the case. Where, 
however, the Judge against whose order 
there is an application for revision has so 
used his jurisdiction that the result of 
allowing his order to stand will be definite- 
ly to decide the case pending] before him, 

(1) 58 m. Oas, 721; U 8. h. 28, 


so that all the proceedings thereafter taken 
would be merely iufructuous and waste of 
time and where as here the interlocutory 
order could not be made the ground of an 
appeal against the final decree, then we 
have always held ourselves at liberty (con- 
sidering that his order has practically 
been a decision of the case) to look into 
his order and if justice requires it to set 
that order aside. That is also in accordance 
with the way in which the High Court of 
Bombay deals with questions of interlocu- 
tory orders when such are made subject of 
application in revision. 

Now, it would appear, if the order is a 
wrong order, it is more than an errone- 
ous decision on a mere ancillary or sub- 
sidary point. The effect of this order, if 
it is wrong, is to deny definitely and finally 
to the plaintiffs the remedy to which they 
conceive themselves to be entitled. And 
if it is a wrong order, therefore, under the 
principles laid down above it seems we 
can and should modify it. We think the 
present case is clearly to be distinguished 
from the case of Firm of Yusifally 
Alibhoy Karimji & Co. v. Firm of Haji 
Mahomed-Ha]i Abdulla (1) and we have 
no doubt that if this order is a wrong order, 
we ought to modify it. 

Now, looking into this case, it would 
appear that the learned Subordinate Judge 
had certainly jurisdiction to allow the 
amendment of the plaint and the whole 
course of decisions is as he has himself 
said that in proper cases the Courts should 
freely allow amendments of plaints so as 
to ensure that justice is done to the parties 
and the time and the expense of the parties 
is not wasted. But the reason why he failed 
to exercise this salutary jurisdiction was 
due to a misconception on his part. He 
was of the opinion that if the suit had been 
brought in the form of which he approved, 
namely, in the form of the action to recover 
possession, the plaintiffs could not have got 
an injunction prohibiting the building of 
the mosque. Now in that view he seems to 
be in error. It is true that Courts, as a general 
rule, refuse to interfere by way of injunction 
to restrain a defendant from making such 
use as he may thiuk fit of the property of 
which he is in possession. But in certain 
cases the Court would interfere with the 
rights of the defendant. It would certainly 
interfere when the defendant contemplates 
destruction of t^e corpus, the ayer- 
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nient here is that the intention of the 
defendant was to erect a mosque and throw 
it open to the public for prayer. That is 
to say assuming the possession to have been 
with defendants they intended to transfer 
that possession to Almighty God and thus 
to render it impossible for the plaintiffs to 
recover possession of the property even in 
case they were entitled to it. There is no 
doubt to my mind that had the plaintiffs 
brought the suit in the form which the 
learned Subordinate Judge thinks, they 
should have, and had the plaintiffs frankly 
admitted that the defendants had improper- 
ly withheld possession and were intending 
to use their precarious and forcible posses- 
sion for the purpose of wresting finally 
and definitely from the hands of the plaint- 
iffs this plot of land in that case the Court 
could and would have property prohibited 
the defendants from proceeding with the 
erection of the structure of the mosque. 
It was not, therefore, through any sinister act 
of ill-faith that the Municipality failed to 
bring the suit in the form they should have 
selected It was not until the written state- 
ments of the defendants were filed, that 
they found that possession was set up by 
the defendants Finding that to be so they 
reasonably enough wished to change the 
form of suit and made an application for 
that purpose. And, in our opinion, the 
learned Subordinate Judge did fail to 
exercise a jurisdiction which was vested 
in him, namely, the jurisdiction to allow 
the alteration of the plaint in a case in 
which he should have exercised that juris- 
diction. 

Therefore, we think that we are entitled 
to revise this order. A further point is 
raised, that is, there is some defect in the 
parties owing to the fact that one of the 
defendants had died and his legal repre- 
sentatives have not been put on the record. 
We are not able to say anything definitely 
because we have not got before us the 
necessary order of the Court and we do not 
know precisely in what capacity the defend- 
ant was impleaded. And, as a matter of 
fact, the same objection can be taken and 
decided during the proceeding at the trial. 
We think we ought not to decide that 
point one way or the other or express any 
opinion as to what would be the effect of 
the failure to join the legal representatives 
of a defendant who has been impleaded 
under 0. 1, r. 8, 

On the whole, therefore, we set aside the 


V, LAKSMANAN OHBTTr. lO^l 

Older of the learned Subordinate Judge of 
Shahdadpur Nawabshah, direct him to 
amend the plaint as prayed and to decide 
the case according to law. 

Costs to be costs in the cause. 

z. K. Order set aside. 


MADRAS HIGH COURT. 

Appeal against Appellate Order No. 108 
OF 1923. 

July 30, 1925. 

Present .-—Mr. Justice Venkatasubba Rao 
and Mr. Justice Reilly. 
ALAGIRI8AMI PJLLAI— Petitioner 
— Appellant 
versus 

LAKSMANAN CIIETTY alias SAMUEL 
CHETTY AND ANOTHER— Decree-Holder i 

AND J UDGME s’T-DeBTOR— RESPONDENTS. 
Civil Procedaie Code (Act V of 1 90S), ss 60, 116 
151,0 XXI, rr 1,0, 53, 0 XXXVIII, r 6^ Debt 
attachment of — Debt ripening into decree^ Attaching 
Cl editor, light of, to execute decree, without attaching 
decree itself- -Decree-holder, payment tc, by judgment 
debtor, whether binding on attaching creditor— Money 
payable on particular event — Interest, provision for 
payment of— Right, whether vested or contingent 
Under the terms of a deed of partition between two 
hiotheis L and R, sl sum of money fell to L’s share 
but was letamcd with R A creditor of L attached 
before judgment the debt so due and ultimately ob- 
tained a decree L thereupon sued R on the debt, 
obtained a decree and within a month thereafter 
loported satisfaction of the decree In an applica- 
tion for execution by the attaching creditor 
Held, (1) that the attaching creditoi was not bound 
either by the alleged payment by R or by the record- 
ing of satisfaction by L and was entitled to execute 
the decree , [p 1024, col 2] 

(2) that the attaching creditor should be permitted to 
amend his petition by adding a prayer thereto for the 
attachment of the decree obtained by L against R 
[ibid] 

Per Venkatasubba Rao, J (Reilly, J dissenting) — 
The attachment placed on a debt fastens itself on a 
decree obtained on that debt without any further act 
on the part of the attaching creditor The debt 
matuies into and merges in the decree and the 
attachment gets naturally transferred from the debt to 
the decree [p 1022, col 2 ] 

The creditor who has attached the debt but who 
has failed to attach the decree is nevertheless entitled 
to execute it as if he had attached the decree also 
To such a case the provisions of s. 146, 0 P 0 , will 
clearly apply, [p 1024, col 1.] 

Per Reilly, J. — What an attaching creditor gets 
when a debt is attached at his instance is an order 
prohibiting the creditor from recovering it and the 
debtor paying it. He acquires by that order no right 
to sue on the debt or to collect it or to give a valid 
discharge of it. The prohibitory order which ho 
obtains cannot grow or ripen into or be converted 



1022 ALAOIR18AMI PILLAI V. LAKSMAl^AN OHBTTY. [92 I. 0. 1926j 


into something quite different, namely, the right to 
execute a decree obtained on the debt. It is, there- 
fore, necessary for the creditor to attach the decree 
before proceeding to execution, [p. 1026, col. 2, p. 1027, 
col. 1.] 

Per Venkatasuhba Rao and Reilly ^ JJ — Where a 
partition deed between L and R provided that the 
money winch fell to L*s share was to be retained by 
H who was to pay it to L at his marriage with interest 
at a fixed rate; 

HeZd, that Vs interest was a vested interest and not 
a contingent one and it was attachable under s. 60 and 
r. 6 of O. XXXVllI, C. P. 0., as a debt due to him, 
though on that date he could not cnfoice payment of it. 
[p. 1024, cols. 1 & 2; p. 1027, col 1,] 

Per Venkatasuhba Rao, J . — If a gift and direction 
as to payment are distinct, the direction as to the 
time of payment does not iiostponc the vesting, [p. 
1024, col. 2.J 

Appeal against a decree of the Court 
of the Subordinate Judge, Dindigul, in 
A. 8. No. 33 of 1922, preferred against an 
order of the Court of the District Munsif, 
Dindigul, in E. P. No, 673 of 1922, in O. S. 
No. 772 of 1920. 

Messrs. B, Sitarama Rao and L. V, Kri- 
shnaswami Iyer, for the Appellant. 

Mr. K. Rajah Iyer, for the Respondents. 

JUDGMENT. 

Venkatasubba Rao, J.— Before 
dealing with the questions of law raised, 1 
shall briefly set forth the facts, 

Lakshmana Ohetty entered into a parti- 
tion with his co-parceners, under the deed 
of division dated 9th February 1918. A 
sum of money fell to his share and this sum 
was retained under the terms of that deed 
with his brother Ramalinga Chetty. The 
appellant filed a suit for money (O. 8. 
No. 495 of 1919) against Lakshmana and 
attached before judgment the debt due to 
him under the partition deed. The appel- 
lant on 3rd July 1919 obtained a decree in 
his suit. Lakshmana sometime after this 
filed a suit against Ramalinga Chetty (O. 8. 
No. 772 of 1920) for recovery of the money 
due to him under the partition deed and 
obtained a decree. Lakshmana and Rama- 
linga within a month of this decree entered 
into a settlement and Lakshmana reported 
satisfaction which was recorded. 

The decree was obtained by Lakshmana 
in O. 8. No. 772 of 1920, on 2nd February 
1921. Satisfaction was entered on 2nd 
March 1921 and the appellant on 27th July 
1921 applied to execute the decree in O. 8. 
No. 772 of 1920. . 

The first question that has to be deter- 
mined is, can the appellant who has attach- 
ed the debt but who has failed to attach 
this decree, execute it as if he has attached 
the decree also. 


The attachment of a debt is effected 
under O. XXI, r. 46, C. P. C. It is made 
by a written order prohibiting the creditor 
from recovering the debt and the debtor 
from paying it. It is conceded that the 
attachment was in force on the date Rama- 
linga alleges he satisfied the decree by 
payment to Lakshmana. Ramalinga in 
making the payment acted in contravention 
of the prohibitory order and Lakshmana in 
receiving the debt was equally guilty of 
disobedience of that order. 

Under s. 64, C. P. C., any payment to the 
judgment-debtor contrary to the attachment 
is void as against all claims enforceable 
under the attachment. For the appellant 
Mr. B. Sitarama Rao, his learned Vakil, con- 
tends that if it was incumbent upon him to 
follow up the attachment of the debt by 
attaching the decree, Ramalinga could 
successfully plead that his payment was 
not void against the attachment of the 
decree. In other words, if the appellant 
could trace his rights to the attachment of 
the debt, the payment relied on by Rama- 
linga subsequent to that attchment would 
be void against it; but if the source of the 
appellant’s title should be held to be attach- 
ment of the decree, Ramalinga could suc- 
cessfully rely upon the payment made prior 
to that attachment. To bring out the 
point of Mr. Sitarama Rao’s contention I 
shall take an illustration. A attaches a 
debt due from C to B. Then B sues C and 
obtains a decree. On the same day as 
judgment is obtained, C pays up the 
amount to B. If the right rule is that the 
decree must be attached, A may be easily 
defeated; for, even more than ordinary 
diligence on his part will not prevent B 
from receiving and C from paying the sum 
decreed. 

The 0. P. 0. does not contain a provi- 
sion to the effect that the payment shall 
be void not only as against the later attach- 
ment of the decree but also as against the 
prior attachment of the debt. To this 
extent there is a lacuna in the Code. But 
by a distinct provision the creditor is pro- 
hibited from paying the debt attached. In 
the circumstances, what is the reasonable 
view to take ? I am prepared to hold that 
the attachment placed on the debt fastens 
itself on the decree without any further act 
on the part of the attaching creditor. The 
debt matures into and merges in the 
decree and the attachment gets naturally 
transferred fifom the debt to the decree. 
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Consistent with the policy and the provi- 
sions of the Code this, in my opinion, is 
the only reasonable view to take. It has 
been held by the Judicial Committee in 
Beti Maharani v. Collector of Etawah (1) 
that when a debt is attached a suit for its 
recovery is not stayed. The order of at- 
tachment is infringed only if the restrain- 
ed debtor pays the debt to the restrained 
creditor and it is pointed out that very often 
it may be desirable to institute a suit. Can 
the attaching creditor’s rights be then 
defeated by the debtor converting the 
simple debts into a decree debt and receiv- 
ing payment ? The common sense of the 
thing demands that this cannot be coun- 
tenanced. 

The appellant’s learned Vakil relies upon 
s. 146 of the C. P. C., which runs thus . — 

“Save as otherwise provided by this Code 
or by any law for the time being in force, 
where any proceeding may be taken or 
application made by or against any person, 
then the proceeding may be taken or appli- 
cation may be made by or against any 
person claiming under him.’’j 

Lakshmana could apply to execute the 
decree. The appellant as one claiming 
under him could likewise execute it. This 
contention seems to me to be perfectly sound. 
The respondent’s learned Vakil urges that 
O. XXI, r. 16 governs the case of a trans- 
ferred decree-holder, that the provision is 
complete and self-contained and s. 146 can- 
•not be invoked. I cannot accept this argu- 
ment. Is there anything in 0. XXI, r. 16 
prohibiting persons other than those men- 
tioned in it from being treated as trans- 
feree decree-holders? It is only in that case 
that s. 146 will not apply by reason of the 
words “save as otherwise provided by this 
Code.” To place a narrow construction on 
s. 146 will be to defeat the very object of 
that section. In the very nature of things, it 
is impossible to provide by express provision 
for every conceivable set of facts that may 
arise. It is just to meet this contingency 
that ss. 146 and 151 have been enacted, I 
am against whittling down the scope ofs. 146 
by placing a too limited and narrow con- 
struction upon it. It must receive its full 
effect and I think the appellant can invoke 
it in the present instance. 

The view I have taken receives strong 
aupport from Muthiah Chettiar v. Lodd 

(1) 17 A. 188 at p. 210. 22 1. A. 31; 6 Far. P. C. J. 
551; 8 lad. Pcc. (n. e.) 452 (P. 0.), 
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Govinda Doss Krishna Doss (2). The 
point that had to be decided was, could 
a transferee of a part of the decree 
execute it ? It was contended that he could 
not and "for that position reliance was 
placed on 0. XXI, rr. 15 and 16. The conten- 
tion advanced may be put thus. Rule 15 
refers to a case of a decree passed jointly 
in favour of two or more persons. In that 
case, application for execution of the whole 
decree may be made by one or more of the 
joint decree-holders. Next r. 16 provides 
for the transfer (1) of an entire decree and 
(2) of the interest of a decree-holder in a 
decree passed jointly in favour of two or 
more persons. It was argued that the 
transfer by a decree-holder of a part of a 
decree does not fall either under r. 15 or 
r. 16 and the transferee in that case could 
not, therefore, execute the decree. It need 
hardly be observed that this was a most 
unjust contention, the Full Bench holding 
that 8. 146 was applicable rejected the 
argument. Wallis, C. J , observes that 
the section should receive a beneficial 
interpretation and as execution by a trans- 
feree of a part of a decree is not pro- 
hibited by 0. XXI, r. 16, there is nothing to 
prevent s. 146 from receiving its full effect. 
With the observation of Kumaraswami 
Sastri, J , that the Courts ought not to refuse 
relief on the ground that the Lagislature 
has not made provision for a particular 
case, I entirely agree. 

I do not think it necessary to refer in 
detail to the cases cited for the respondent 
where the scope of s. 146 was restricted. 
Muthurapore Zemindary Co. v. Bhasaram 
Mondul (3) may be taken as representing 
a class of cases. But this may be easily 
distinguished as what was assigned was 
property in the suit previous to the decree. 
In Shih Charan Das v. Ram Chandra (4), 
which may also serve as a type, there was 
a transfer of the property subsequent to the 
decree and it was held that the transferee 
could not invoke s. 146. This case also is 
distinguishable from the present. But I 
must dissent very respectfully from the 
observations made in it in regard to the 
effect to be given to a. 146. It will be more- 
over apparent that in the various cases 
relied on by the respondent (of which these 

(2) 69 Ind. Cas. 337; 44 M 919, 41 M. t. J. 316; 14 
L W 267; (1921) M. W. N. 649. 

(3) 80 Ind. Cas. 881, .'>1 0. 703, 28 0. W. N 626; 39 
C. L. J. 373; A. I. R 1924 Cal. 661. 

(4) 66 lad. Cas. 878; A. I. R. 1022 All. 08, 
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two are typical) the transferee could have 
safeguarded his position by taking ap- 
propriate proceedings under the provisions 
of the Code. But in the present instance 
this element is wanting and, in my opinion, 
this makes a very great difference. 

I, therefore, hold that the appellant can 
rely upon s. 146. Two minor contentions 
I may now dispose of. First, it is argued 
that as Lakshamana who certified that the 
decree was satisfied could not execute it, 
the appellant could have no higher rights 
under s. 146. This argument is based upon 
a misapprehension. The appellant claims 
under Lakshamana in the sense that he 
acquired Lakshmana’s rights as on the 
date of the decree. As I have remarked 
the simple debt became merged in the 
decree debt and the moment the decree was 
passed the attachment of the debt became 
automatically converted into attachment of 
the decree, and any dealing by Lakshmana 
will not in consequence be of any avail. 

The other contention has reference to 
certain facts which I have not so far men- 
tioned. Lakshmana previous to filing the 
suit (No. 772 of 1920) against Ramalinga for 
the I’ecovery of the corpus has instituted 
against him a suit for the interest on the 
debt. This suit was O. S. No. 231 of 1919 
and was decreed on 16th December 1919. 
The appellant attached this decree and 
realised on 27 th J uly 1920 about a tenth of 
the amount due to him. It is urged that 
the rights under the original attachment 
of the debt became thus exhausted and the 
appellant rendered himself incapable to 
pursue further remedies. This argument 
is untenable as what was attached was the 
entire debt and the recovery of a portion 
cannot bar the recovery of the balance. 

Then remains one of the main conten- 
tions raised, namely, that the attachment 
is void as Lakshmana had only a contingent 
interest in the sum attached and s. 60, sub- 
cl. (m), C. P. C., declares such an interest not 
liable to attachment. Whether Laksmana 
took a vested or a contingent interest is a 
question of intention and on a construction 
of the partition deed I find no difficulty in 
holding that his interest was vested. It re- 
cites that the sum fell to Laksmana's share 
but is to be retained by Ramalinga who is 
bound to pay it over to the former at his 
marriage. Ramalinga cannot in the mean- 
time alienate his property and is enjoined 
to pay Lakshmana's interest at a rate fixed. 
It is a well-known rule of conetruclion 


that if the gift and direction as to pay- 
ment are distinct, the direction as to the 
time of payment does not postpone the 
vesting. The question is, are there words 
constituting a gift independent of the 
direction to pay ? If there are, the inter- 
est is a vested interest. In the deed in 
question, there is a present gift with a 
postponed payment and a vested interest 
is thus created min re Bartholomew (5), [In 
re Hart's Trusts (6), Hawkins’ Wills, 2nd 
Edition 1912, pages 270 to 272.] A stipu- 
lation that interest shall be given in the 
meantime, shows that a present gift was 
intended. A bequest to A to be paid on 
his marriage with a clause that interest 
shall be paid till then is vested. [Fi^e v. 
Stoney (7).] The result is that the last con- 
tention also fails. 

My learned brother thinks that the at- 
tachment of the debt cannot become auto- 
matically transferred into an attachment 
of the decree. Although we take different 
views on this point our conclusions do not 
materially differ. According to my view, 
attachment of the decree in the circum- 
stances is not essential; according to my 
learned brother’s view, this attachment 
cannot be dispensed with, but neither the 
alleged payment by Ramalinga nor the 
order of the Court recording satisfaction is 
an obstacle in the way of the appellant exe- 
cuting the decree. Oji the point, namely, 
whether the appellant, if he relies as a 
source of his title upon the attachment of 
the decree, can ignore a payment made 
prior to that attachment, I would prefer to 
express no opinion at present. Although 
we give different reasons for our conclu- 
sions, we are agreed that the appellant has 
not lost his remedy and that he is not 
bound by the alleged payment or the record- 
ing of satisfaction. I have, therefore, no 
objection to the appellant being directed 
to amend his execution petition by asking 
for attachment of the decree and I accord- 
ingly agree to the order being in the terms 
suggested in my learned brother’s judg- 
ment. 

ReUly, J . — I agree that Lakshmana 
Chetti’s interest in the Rs. 1,233, to which 
he was entitled under the partition deed. 


(5) (1849) 1 Mac. & G. 364; 1 H. & Tw. 565; 19 L. J 
Oh. 237; 14 Jur. 181; 41 E. R. 1302; 84 E. R. 95, 

(6) (1858) 3 De G. A J. 195 at p. 202; 28 L, J. Oh. 7; 4 
Jur. (n.b.) 1264; 7 W. R. 28; 44 E. R. 1243; 121 R, R. 70. 

(7) (1841) I Dr. & War. 337; 4 Ir. Esq. R. 64; 68 R/B. 
28«< 
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Ex. Iir, was a vested interest and not a 
contingent interest and it was attachable 
under a. 60, 0. P. 0. and r. 6 of 0. XXXVIll, 
C. P. C. on 17fcli June 1919 as a debt due to 
him, though on that date he could not 
enforce payment of it. But with great res- 
pect I find myself unable to agree that 
the appellant was entitled on the strength 
of his attachment before judgment to 
execute the decree for that amount which 
Lakshmana Ohetti afterwards obtained 
in 0. S. No. 772 of 1920 on the District 
Munsifs file without attaching that dectcc. 

My view of the position in this case is as 
follows. The appellant instituted O 8. 
No. 495 of 1919 on the District Munsifs 
file a suit for money, against Lakshmana 
Ohetty (respondent No. 1) and on 17 th 
June 1919 obtained in that suit an attach- 
ment before judgment of the debt due to 
Lakshmana Chetiy from his brother, 
Ramalinga Chetty (respondent No. 2) undei 
Ex. III. The attachment order is not 
before us; but it is admitted that it was in 
the usual form, prohibiting Lakshmana 
Ohetty from recovering the Rs. 1,233 or the 
interest on it and Ramalinga Chetty from 
paying that amount or the interest on it 
until the further order of the Court. On 
3rd January 1920 the appellant obtained 
a decree in his suit against Lakshmana 
Chetty for Rs. 624, It is not disputed 
that the attachment order prohibiting 
Lakshmana Ohetty and Ramalinga Chetty 
from recovering and paying the debt res- 
pectively was not affected by that decree 
but remained in full force after the making 
of that decree. Meanwhile Lakshmana 
Chetty, who had filed 0. S. No. 231 of 1919 
against Ramalinga Chetty for the whole 
debt due to him under E.x. Ill, had on 
16th December 1919 obtained a decree in 
that suit only for the interest on the 
principal amount, his claim for the prin- 
cipal amount being dismissed as premature 
on the ground that he had not then been 
married and, therefore, had not fulfilled 
tho condition on which the principal was 
to become payable. The appellant's attach- 
ment before judgment did not prevent 
Lakshmana Chetty from prosecuting that 
suit to a decree; but it did prohibit him 
from recovering any amount under his 
decree. The appellant then attached in 
execution of his own decree the decree 
for interest which Lakshmana Ohetty had 
obtained inO* S, No. 231 of 1919, executed 
the latter decree under r. 53 of 0, XXI, 

6$ 


C. P. 0 and realised the amount due under 
it, Rs. 63-4-0 from Ramalinga Ohetty. It 
has been suggested before us for Ramalinga 
Chetty that the execution of this decree of 
Lakshmana Chetty against him for the 
interest so far due on the Rs. 1,233 somehow 
extinguished the appellant’s attachment 
before judgment of the whole debt. I agree 
that that could not be so and that the order 
prohibiting Lakshmana Chetty from re- 
covering and Ramalinga Chetty from paying 
the debt persisted after the execution by 
the appellant of Lakshmana Chetty’s 
decree in O. 8 No 231 of 1919. Later on 
Lakshmana Ohetty fulfilled the condition 
of marriage and instituted another suit, 

0 S. No. 772 of 1920 on the District Muiisif’s 
file, against Ramalinga Chetty for the prin- 
cipal amount of Rs. 1,233 and the interest 
on it not so far recovered. That he was 
entitled to do in spite of the appellant’s 
attachment before judgment ; and he 
obtained a decree for the whole amount 
claimed and costs on 2nd February 1921. 
That decree the appellant could have 
attached and executed under r. 53 of O. XXI 
as he had already attached and executed 
the decree in Lakshmana Chetty’s previous 
suit, OS No 231 of 1919. But be- 
fore he bestirred himself to do so, Laksh- 
mana Chetty on 22iid February 1921 took 
out an arrest wairant against Ramalinga 
Chetty, who appears to have been arrested 
undent, on 2nd March, 1921 Lakshmanan. 
Chetty reported to the Court Ramalinga 
Chetty had paid the full amount of the 
decree to him, and the District Munsif re- 
corded full satisfaction. On 27th July 
1921, the appellant applied for permission to 
execute under r. 16 of O, XXf, 0. P. 0. 
Lakshmana Chetty’s decree against Rama- 
linga Chetty in O. S. No. 772 of 1920. 
That is the petition against the dismissal 
of which, after confirmation of the dismissal 
by the Subordinate Judge the present 
appeal is preferred. 

The appellant claimed to execute the 
decree under r. 16 of O. XXI. He did not 
attach Lakshmana Chetty’s decree under 
r. 53 of 0. XXI, and in explanation of his 
failure to do so it is suggested that he could 
not do so because the recording of satisfac- 
tion on 2ad March 1921 stood in his way. 

1 may remark that, if the recording of 
satisfaction stood in the way of this attach- 
ing the decree in July 1921 it equally stood 
in the way of the appellant executing the 
decree as a transferee under r, 16 of 0. XXI^ 
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Bat I cannot eee that the recording of 
satisfaction was a bar to execution of the 
decree by the appellant. There is nothing 
sacrosanct about the recording of satisfac- 
tion. As between Lakshmana Chelty and 
Hamalinga Chetty the admifcsion of Laksh- 
mana Chetty that he has received the full 
aniount of the decree may be conclusive. 8o 
faras the purposes of the Court are concern- 
ed, the recording of satisfaction is a mere 
matter of office business, a note that these 
proceedings are closed. In my opinion, it 
cannot be supposed for a moment that by 
settling the decree between themselves and 
getting the Court to record satisfaction as 
between them, Lakshmana Chetty and 
Bamalinga Chetty were able to defeat the 
rights of third parties, still less that they 
were able by so doing to evade the pro- 
hibitory order against them, which was still 
in force. To allow them so to defeat the 
order obtained by the appellant would be to 
allow a clear abuse of the process of the Court 
and a clear fraud upon the Court. It is not 
disputed that the District Munsif recorded 
satisfaction in ignorance of the appellant’s 
attachment before judgment, which was not 
brought to his notice. Even between the 
parties to a decree an order recording satis- 
faction which has been obtained by fraud 
may be vacated see Paranjpe v. Kanade (8) 
and Vilakathala Raman v. Vayalil Pachu 
(9). As stated in Syud Tvjfuzzool Hussein 
Khan v. Rughoonath Pershad (10) which was 
quoted before us for another purpose, “to 
proceed so far as the practice of his Court 
w’ill allow him to re-call and cancel an 
invalid order is not simply permitted to, 
but is the duty of a Judge, who should 
always be vigilant not to allow the act of 
the Court itself to do wrong to the suitor”. 
That principle is now clearly recognised in 
8. 151, C. P. C. In my opinion, had the 
appellant in July 1921, applied for the 
attachment of Lakshmana Chetty’s decree 
in 0.8. No. 772 of 1920 and had Bamalinga 
Chetty then objected that he had already 
satisfied the decree by payment to Laksh- 
mana Chetty, the answer would have been 
that that payment made in defiance of the 
prohibitory order obtained by the appellant 
and still in force, could affect the appellant 
in no way;and,if it had been further objected 
that the formal order of the District Munsif 

(8) 6 B. 148: S Ind. Dec. (n. s) 557. 

(») 25 Ind. Oas. 213: 27 M. L. J. 172. 

(10) 14 M. 1. A. 40; 7 B. L. R. 186; 2 Sutb. P. 0. J, 
|34i $ Sv- P* O' 958; 20 E. R. 701, 
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made on 2nd March 1921 recording satis- 
faction of the decree, stood in the appellant’s 
way — and objection which personally 1 see 
very little force— it would obviously have 
been within the District Munsifs power 
under s. 151, C. P. C. to cancel that order. In 
my view the proper course for the appellant 
in July 1921 was to attach the decree in 
O. 8. No. 772 of 1920 under r. 53 of O. XXI 
and proceed to execute it against Rama- 
linga Chetty, who could have raised no 
effective bar ti his doing so. Section 61, 
C. P. 0., would not perhaps have been 
applicable, as the appellant would not have 
been enforcing his decree under his origi- 
nal attachment before judgment but under 
his attachment of the decree itself. But, 
as the satisfaction of the decree by Rama- 
linga Chetty could not have been pleaded 
successfully against the appellant, the road 
to the execution of the decree by the 
ordinary procedure of attaching it would 
have been open to him. 

It has been contended before us that 
it was unnecessary for the appellant to 
attach Lakshmana Chety’s decree on the 
debt in 0. 8. No. "72 of 1920 because on 
the making of that decree the appellant’s 
original attachment of the debt is some 
way developed into an attachment of the 
decree. W ith respect I am unable to accept 
the contention. Attachments in. exectition 
or before judgment are in their nature 
merely means of getting the property con- 
cerned into the control of the Court and of 
restraining the party against whom they 
are directed from transferring, delivering, 
changing or destroying the property. By 
special provisions in r. 53 of 0. XXI an 
attachment in execution of any of 
certain special classes of decrees— not all 
decrees carries with it a special privilege, 
namely, the right to execute the decree 
attached. This is a peculiar privilege in 
itself quite foreign to the idea of attach- 
ment and given only by special provisions. 
Unless those special provisions are com- 
plied with, I do not understand how that 
special privilege can be acquired. In the 
present case what the appellant got when 
the debt was attached at his instance was 
an order prohibiting Lakshmana Chetty 
from recovering it and Ramalinga Chetty 
from paying it. He acquired by that order 
no right to sue on the debt or to collect it 
or to give a valid discharge of it. How 
can the prohibitorjr order which he obtain- 
ed grow or ripen into or converted into 
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Bomething quite different, namely, the 
right to execute a decree obtained on the 
debt? It appears to me that that is impo3' 
Bible without some provision of law to that 
effect. The special privilege of executing 
Lakshmana Ohetty’s decree, it is some- 
thing quite different in nature and effect 
from the prohibitory order was in my view 
open to the appellant only if he took, as 
he could have taken, the special step neces- 
sary for obtaining that privilege, namely, 
the attachment of the decree. Incidental- 
ly I may point out as a minor difSculty in 
the theory that the attachment of the debt 
automatically develops into the attachment 
of any decree on that debt that the decree 
will in most cases include an amount for 
costs, to which the attachment of the debt 
itself cannot apply. In the piesent case 
the costs awarded to Lakshmana Ohetly 
by the decree in O, S. No. 772 of 1920 were 
considerable. 

I do not think it necessary to consider 
in this case the question whether the ap- 
pellant should be regarded “as claiming 
under" Lakshmana Chetty in any sense 
within the meaning of s 146, C. P. C. As 
the case appears to me, the appellant might 
have proceeded under the definite provi- 
sions of r. 53 of O. XXI, and it, therefore, 
is unnecessary and indeed impossible — for 
him to call in aid for his present purpose 
the provisions of s. 146. Similarly the 
appellant is in my view mistaken in attempt- 
ing to represent that he is in any sense a 
transferee of Lakshmana Chetty’s decree 
under r. 16 of O. XXI, instead of claiming 
his right to attach that decree and then 
execute it. If I may say so, the appellant, 
in attempting to make use of s. 146 and 
r. 16 of 0. XXI in this case appears to 
be taking a very circuitous route to get 
round an obstacle which does not really 
lie in his path or which at the worst 
would crumble at a touch, namely, the 
District. Munsif’s order recording satisfac- 
tion. 

I do not think that the appellant’s peti- 
tion under appeal should have been dis- 
missed. The proper course would have 
been to allow him to amend it by adding 
a prayer for the.attachment of the decree 
in 0. 8. No. 772 of 1920. I agree that the 
present appeal should be allowed with 
costs that the dismissal of the appellant's 
execution petition should be set aside and 
that the petition should be remanded to 
the Distriot Munsif for fresh disposal; bnt 


I would add a direction that the District 
Munsif should allow the appellant to 
add a prayer for the attachment, of Lak- 
shmana Ohetty’s decree in O. S. No. 772 of 
1920. 

V. N. V. Order set aside. 

N. H. 
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BHAGWATI DAYAL— Applicant 
versus 

Musammat DHAN KUNWAR and 
ANOTHER— Opposite Parties. 

Civil Piocedure. Code. (Act V of 1908), s, 109~^ 
“FinaZ order", meaning of — Interlocutory order’^ 
Appeal to Privy Council 

Tlio words “linal order" in a 109, C. P G , are used 
in their ordinary senSsj They maan an order which 
puts to an end a litigation between parties, or at all 
events disposes so substantially of the matters in 
issue between them as to leave only subordinate or 
ancillary matters for decision [p. 1028, col 2 ] 

The order by which a Court sets aside a compromise 
of a suit 18 an interlocutory and not a final order, [p. 
1028, col 1 ] 

Appeals on matters interlocutory in their nature 
should be allowed to bs preferred to His Majesty in 
Council only when their decision will piactically put 
an end to the litigation and finally decide the rights 
of the paraes [p 1028, col 2 ] 

Shankar B karat i v Narasinha Bharatt, 69 Ind Gas. 
89, 47 B 106, 21 Bom L R 925. AIR 1922 Bom. 
381 and Muhammad Sajjad Alt Khan v Muhammad 
Jshaq Khan, 51 Ind Gas 501, 42 A 174, 1 U. P. L R. 
(A ) 168, 18 A L J 83. followed. 

Application for leave to appeal to Hia 
Majesty in Council. 

Messrs. Iqbal Ahmad and BaleshwaH 
Prasad, for the Appellant. 

Mr. Sailanath Mukei'ji^ for the Respond- 
ents. 

JUDGMENT* — This is an application 
by B hag watiDayal for leave to appeal to 
His Majesty in Council in consequence of the 
reversal by this Court of the decision of the 
Subordinate Judge, who allowed a com- 
promise between the parties. 

The plaintiff brought a suit on the allega- 
tion that he had been adopted in 1916 by 
Musammat Dhan Kunwar, a defendant, 
under a verbal authority given' by her de- 
ceased husband, Salig Ram, Another de- 
fendant who was impleaded was AjudhiSr 
Prasad, he having obtained a mortgage oxk 
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eome of Salig Rain's property. After both 
the defendants had filed separate written 
statements denying the alleged adoption 
the parlies were said to have come to a 
compromi',e, whicii was evidenced by a 
document, dated ilie 6th of August re- 
gistered onlhedihof August. In the ordi- 
nary course Umdiibaidinale J'jdge-issued a 
coiuuiissiou for verifiofitlon of the deed by 
the piinlanabk’ It. lady, Mus iminat Dhau 
Kunwar, and she denied any knowledge of 
the compromise or having put her thumb- 
impression upon any document evidencing 
an agreement by which the suit was to be 
brought to a close. Bhe set up that if it 
were in fact her thumb-impression on the 
document, that it might have been obtain- 
ed from her during a period of illness. The 
learned Subordinate Judge thereupon in- 
quired into the question, took evidence on 
both sides, and came to the opinion that in 
point of fact the lady had entered into the 
compromise well knowing it to be the com- 
promise of the suit and having adequate and 
proper advice and protection from people 
who surrounded lier The learned Subordi- 
nate Judge, therefore, passed a decree in the 
terms of the compromise. 

From that Older by which the compro- 
mise we a to be lecorded the lady appealed, 
and a Bench of this Court came to the con- 
clusion that although in fact the thumb-im- 
pression was that of the lady, the docu- 
ment was not fully explained to her, that 
she did not understand its nature, nor had 
she independent advice, and thereupon they 
set aside the order of the learnqd Subordi- 
nate Judge. 

fl’lie value of the subject-matter of the suit 
and the value for the purposes of the pro- 
posed appeal to His Majesty in Council is 
in excess of Rs. 10,000; and the contention 
of Mr. Iqbal Ahmad, who appears for the 
alleged adopted son, Bhagwati Dayal, is that 
thp order of this High Court is appealable 
to, the Privy Council. It happens that there 
is a decision reported as Shankar Bharati 
V. ^^arasinha Bharati (1) where in fact the 
exact question arose. Shah, A. C. J., and 
Crump, J., came to the conclusion, on slight- 
ly different reasoning, that the order by 
which a Court set aside a compromise was 
an interlocutory and not a final order. Mr. 
Justice Crump said in the course of his 
judgment “All that this order does is to 
decide that the manner in which the lower 

(1) 60 Ind. Oas. 80; 47 B. 103; 81 Dual. L. R. 925 
AihH' 1938 l}9m, 383. 


Court disposed of this suit was incorrect, 
and that the suit must be disposed of on 
the merits, and not upon a certain compro- 
mise. I cannot see myself that this is in 
aiiv sense a final order. I take the word 
‘finar to he used in its ordinary sense and, 
tlierefore, to mean an order which puts an end 
to the litigation between the parties or, at 
all events disposes so substantially of themat- 
ters ill issue between them as to leave merely 
subordinate or ancillary matters for deci- 
sion”. 

There is also a decision of this Court in 
Mnham.mad Sajjad Ah Khan v. Muhammad 
Ishaq Khan (2) in which a Bench having 
considered all the authorities, and specially 
h.aving had regard to a decision of the 
Patna High Court in the case of Danhy v. 
Tufazul Ilvssain (3) concluded the judg- 
ment as follows: “All of these cases are 
conveniently grouped up in the Patna deci- 
sion and there is thus an uniform consensus 
of opinion that appeals on matters interlo- 
cutory in their nature sliould be allowed to 
be pieferred to His Majesty in Council only 
when their decision will practically put an 
end to the litigation and finally decide the 
rights of the parties”. We think that is 
the test which ought to be applied and in 
this case it is obvious that the decision of 
their Lordships of the Privy Council would 
inone event only finally decide the rights of 
one party, and in the other it would throw 
the whole matter open for the trial which has 
never yet been held upon the merits of the 
action. We are therefore of opinion that 
this matter is not appealable to His Majesty 
in Council and this application must be 
dismissed with costs including fees on the 
higher scale. 

8. S. 


J -^PP^^cation dismissed. 

a" L a”*' ® ‘ “■ <*■> 


(6) 43 Ind. Cas 290; 
342. 


(1918) Pat. 1, 4 P. L. W. 


MADRAS HIGH COURT, 

Appbal Suit No. 189 op 1923. 
Noveinber 3, 1925. 

Present: Mr. J ustice Kumaraswami Saatri 
and Mr. J ustice Venkatasubba Rao. 
RAMH OHETTY and others— •Ppaintiffs 
— Appellants 
versus 

PANCHAMMAL and anotbeb- 
Defendants— Respondents. 

evidence Act, {I of 2872), j. 91^Unregitttr«d parti^ 
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tion deed — Terms of partition and division of status^ 
pi oof of-- Conduct of parties 

That there was a division of status can be proved 
even if the deed of partition is inadmissible in evi- 
dence for want of registration [p lO'ii), col 2 ] 

Rajangam Ayyar v Rajangam Ay gar, (i9 Ind Caa. 
123; 46 M 373,31 ML T I'G, 4 L PL H (P O) 
85; 16 L. W 615; AIR 1022 P 0 266, 27 0 W N 
561, 4t M L J 745, 37 C L J 435, 21 A L J 460, 
50 I A 131 (P C ), rehed upon 

An unregistered document mny bo used to deter- 
mine the nature of the possession held by a party 
[ibtd.] 

Where a deed of partition is inadmissible in evi- 
dence for want of registration, the terms of the parti- 
tion cannot be proved except by the document itself 
But if it is unnecessary to decide the terms of parti- 
tion, it is open to a Court to infer from the conduct 
and dealings of the parties that there was a division 
of status [p. 1030, col 1 ] 

Appeal against a decree of the Court 
of the Subordinate Judge, Vellore, in 
Original Suit No 88 of 1921. 

Mr. T. M. Krishnaswamy Aiyar, for the 
Appellants. 

Messrs K, Ramanatha Shenai and K, San- 
jivi Kamathy for the Respondents. 

JUDGMENT* 

Kumaraswami Sastrl, J,— The 

plaintiff is the appellant. His case is that 
the first defendant and some others were 
members of a joint Hindu family, that on 
the death of the first defendants husband 
he became solely entitled to the property, 
that the first defendant is in wrongful pos- 
session of the Items mentioned in the 
plaint. His claim is foi a declaration of 
the plaintiff’s right to the items mentioned 
in schedules A, B, C, of the plaint, for de- 
livery of possession and for injunction and 
other reliefs. 

The case of the defendant is that her 
husband was not a member of the joint 
family with the plaintiff on the date of liis 
death, but that he was a divided member of 
the family and he was enjoying certain pro- 
perties in his own right and on his death 
she was in possession of them in her own 
ri^t. 

The Subordinate Judge has found on the 
evidence adduced that the defendant’s hus- 
band was divided in status and that she was 
in enjoyment of the property and dismissed 
the suit. 

The appellant’s Vakil frankly admits 
that he cannot dispute the ^ correctness of 
the 'finding but his contention is, having 
regard to s. 92 of the Evidence Act, the 
finding is not admissible because there was 
unregistered |)artiHoi^ deed between the 
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members of the family in 1914. And there 
being an unregistered deed all the evidence 
of the conduct of the parties and the rights 
of the vaiious membe rs is inadmissible. I 
am unable lo agree villi him in bis ronton- 
tion. So far a-) the division of statin is 
concerned, a locent deci-ion of the Privy 
Council ill Ra](nujaw Aijvar v. RajinK/arn 
Ayyar (1) is clear to the effect that a divi- 
sion of status can be pn>ved even though 
the document has not been registered It 
has also been held by their Lordships of 
the Privy Council that an unregistered 
document may be used to determine the 
nature of the possession held by a party. 
The Subordinate Judge has not relied upon 
any unregistered partition deed. For the 
purpose of coming to the conclusion he has 
arrived at, he takes the conduct of the 
parties into consideration and comes to the 
conclusion that not only has the division 
of status been proved but all the properties 
claimed have been enjoyed by the defend- 
ant’s husband in hia own right I do not 
see why the evidence as regards the conduct 
of the parties in their dealings with each 
other and with regard to specific items of 
property should not, coupled with the find- 
ing of a division of status, be used and 
rehed upon to show that certain properties 
which the plaintiff claims are not in wrong- 
ful possession of the defendant but belong- 
ed to the defendant’s husband I do not 
think that on the facts of the cavse, s 92 of 
the Evidence Act is necessary to be invoked 
by any of the parties The plaintiff com^s 
into Court and says that he is the absolute 
owner of the property, because he is 'a 
member of an undivided family. The de- 
fendant says that her husband was not a 
member of an undivided family, that he 
was divided in status, and that he enjoyed 
certain properties separately, as a divided 
member of the family. This is not a case 
when a claim is made by the defendant to 
any property on the allegation that it came 
to her by virtue of a deed of partition which 
is unregistered and so inoperative. The 
plaintiff’s claim as a member of the joint 
family could not be sustained. I think the 
decision of the Subordinate Judge on the 
facts of the case is correct and would dis- 
miss the appeal with costs. 


(1) CO Ind Cas 123, 48 M 373, 31 M L T 136, 4 U. 
P L R iP G ) 85, 16 L W. 615, A I R 1922 P 0. 
266, 27 0. W N 561, 44M L J 745, 37 Q, J. 435: 
21 A, L. J, 460, 5p I A. 134 (P. 0.). ’ ' 
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Venkatasubba Rao, J.— I agree. 
According to the plaintiff he and the de- 
fendant’s husband were undivided. On 
that footing he claimed possession. The 
defendant pleaded that there was a divi- 
sion. The lower Court has dismissed the' 
plaintiff's suit. In the course of the trial it 
appeared that there was a writing evidenc- 
ing the partition but it was not registered 
and no attempt was made to file it. The 
learned Judge has found that there was a 
partition relying mainly upon circumstances. 
He has inferred partition from circum- 
stances such as these. The defendant's hus- 
band lent monies and realised them in his 
own name. He dealt with the property as 
if he was the absolute owner of it. He 
carried on a separate business and was 
assessed to income-tax individually. Prom 
these and similar circumstances the Judge 
has inferred a partition. It is now contend- 
ed for the appellants that under a. 92 of the 
Evidence Act evidence of partition ought not 
to have been received. Section 92 has clearly 
no application. The appellant’s learned 
Vakil probably intends to rely upon s. 91. 
As the terms of the partition have been 
reduced to the form of a document, no evi- 
dence' can be given under that section to 
prove the terms of that partition except the 
document itself. This section does not 
equally apply as the defendant has not 
attempted to give evidence in proof of the 
terms of the document. The evidence was 
directed to prove that the parties lived as 
members of a divided family. Prom their 
conduct the Judge as I have said inferred 
a partition. It was not necessary to decide 
what the terms were on which the partition 
was made, nor does the Judge purport to 
decide those terms. He merely finds that 
the parties became divided and I do not 
think that there is anything in the Evidence 
Act to prevent him from doing it. He, in 
effect, says “the plaintiff says the family was 
undivided. I find they were divided in 
interest". The Judge says nothing more. 
The plaintiff having come to Court with 
the case that the family was- undivided and 
his case having been found to be false, his 
suit was liable to be dismissed. The plaint- 
iff does not ask in his plaint that if there 
was a division in status, the Court should 
determine what the properties are to which 
be is entitled. On the finding the plaint- 
iff’s case was untrue it was open to the 
Jud^e to dismiss the suit. Section 91 is 
not m the defendant’s way and the decision 


of the Judge is perfectly correct, I agree 
that the appeal should be dismissed with 
costs. 

V. N. V. Appeal dismissed. 

8. D. 


ALLAHABAD HIGH COURT. 

Civin Revision No. 128 of 1925. 

December 22, 1925. 

Present: — Mr, Justice Daniels. 

RAM BAD AN UPADHIYA and 
ANOTHER — Defendants — Applicants 
versus 

SANKATHA MI8RA and others— 
Plaintiffs — Opposite Parties. 

Civil Procedure Code (Act V of 1908), s. 115, 
O XXlH,r. 1 — Application for withdrawal of appeal 
— Order passed for withdrawal of suit— Revision 

On an application not to withdraw the appeal but 
to withdraw tlie suit the Appellate Court paised the 
following order • — 

“This appeal is withdrawn, hence it is dismissed 
The appellant may bring a fresh suit if neces- 
sary” 

Held, that the order was open to revision inasmuch 
as (f) it was not warranted at all by the terms of ths 
application and (it) it was passed without any reasons 
and without the Court applying its mind to the 
question whether there were suiTicient grounds to 
allow a withdrawal with permission to file afresh suit. 

Ganga Prasad v. Kishni, 87 Ind. Cas. 175; 47 A. 
319; L. K. G A. 155 Oiv ; A. I. R. 1925 All, 466, refer- 
red to. 

Civil revision against an order of the 
Subordinate Judge, Jaunpur, dated the 
29th of April 1925. 

Mr. N. Upadhiya, for the Applicants. 

Mr. Surendra Nath Verma, for the Oppo- 
site Parties. 

JUDGMENT . — This is an application 
in revision of an order passed under O. 
XXIII, r. 1, C. P. C., giving the plaintiff 
permission to file a fresh suit. The order 
is an extraordinary one. It was passed by 
the Appellate Court and runs thus : — 

“This appeal is withdrawn; hence it is 
dismissed...... The appellant may bring a 

fresh suit if necessary.” The effect of the 
dismissal of the appeal is to leave the judg- 
ment of the original Court standing, and 
though the learned Subordinate Judge says 
that the appellant may bring a fresh suit 
he has passed no order for withdrawing 
the original suit. No reasons are given for 
his order. It is contended that these 
reasons are supplied by an application pre- 
sented on the same date. The application 
ie not of a pature to support any order 
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allowing the suit to be withdrawn with per- 
mission to bring a fresh one. It is abso- 
lutely vague. It gives no particulars what- 
ever. It states that some matters unspecified 
are not mentioned in the plaint and that 
some other matters are not fully mentioned, 
and that there is some legal flaw the nature 
of which is not even indicated. A prelimi- 
nary objection is raised that no revision 
lies, but it has been held in numerous cases 
the most recent case being Ganga Prasad 
v. Kiskni (1) that where an order of this 
kind is passed without any reasons and 
without the Court applying its mind in the 
least to the question whether there were 
sufficient grounds to allow a withdrawal 
with permission to file a fresh suit a revi- 
sion application can be entertained. I find 
further that the application on which the 
order was passed was not an application to 
withdraw the appeal but an application to 
withdraw the suit. The learned Counsel for 
the applicant contends that as he only com- 
plains about the portion of the order which 
gave permission to file a fresh suit only that 
portion of the order can be set aside. It 
appears to me, however, that I must look 
at the order as a whole. The Court below 
professing to allow the application passed 
an order which was not at all warranted by 
the terms of the application The appel- 
lant had in fact never applied to withdraw 
his appeal. I must, therefore, set aside the 
whole of the order passed by the Court 
below and direct that Court to re-hear the 
appeal on the merits. 

The applicant will have his costs of this 
revision in any event. 

s. D. Order set aside, 

(1) 87 Ind. Oas. 175. 47 A, 319, L, R. 6 A. 155 Civ., 
A. L R. 1925 All. 466. 


CALCUTTA HIGH COURT. 

Appbal from Appsllatr Decree No. 803 
OP 1923. 

July 29, 1925. 

Present: — Mr. Justice Ohakravarli. 
RAMDHANI MUCHI-Plaintifp 
—Appellant 
t;crsu5 

KHAK8HARDA8 TATI and another 
—Defendants— Respondents. 
Lmitation Act (IX of 1008)^ s. 5-^Appeal filed 
isyond tim— Extension of tm^-^Discretion of Court 


—Bona fide 7*eview p^'ocudingi— Issue of notice on 
application^ if sufficient — Prospect of success 
Discretion of Court must not be exercised arbitrarily 
but upon sound le;?al principles, [p 1032, col 1 ] 

Brij IndarSingk v Kanski Ram, 42 Ind Oas 43, 

45 0 94 at p 106, 33 M L J 486, 22 M L T. 362, 6 

L W 592, 126 P W R 1917, 15 A L. J 777, 19 Bom. 

L H 866, 3 P L W 313, 26 0 L J. 572, 104 P. R. 

1917, (1917) M \V N 811, 22 C W. N. 169, 127 ? L. 

R 1917,411 A 218 (P C), relied on 
In an application for extension of time by an appel- 
lant who has been prosecuting review proceedings, the 
applicant must show that the application for review 
was prosecuted with due diligence and that there were 
reasonable grounds for filmg such an application [p. 
103.3, col. 1.] 

When the applicant fulfils the above conditions and 
the Court either ignores them or decides the applica- 
tion upon othei grounds there would be no exercise of 
judicial discretion [ibid } 

The test of a bona pie application for review is not 
the prospect of success of the applicant Issue of 
notu‘e on the opposite party is sufficient, [ibid ] 
Sharpe v. Wakefield, (1891) A C. 173, 60 L. J M. 0 
73, 64 L T 180, 39 W R 551, 55 J P 197 and In re 
Brojender Coomar Roy , B. L. R. Sup VoL 728, 7 W 
R 529, followed. 

Appeal against a decree of the District 
Judge, Mymensingh, dated the 18th of 
August ld22, affirming that of the Munsif, 
Third Court, at Mymensingh, dated the 3rd 
of March 1922. 

Babu Birendra Kumar De, for the Ap* 
pellant. 

Babu Phanindra Lai Moitra, for the Re- 
spondents. 

JUDGMENT. — The plaintiff is the 
appellant before me The suit out of which 
this appeal arises was brought for a decla- 
ration of a right of way and for a perpetual 
injunction restraining the defendants from 
causing any obstruction to the plaintiff’s 
use of the pathway. The defendants denied 
the plaintiff’s right as claimed. 

The Court of first instance dismissed the 
suit. The plaintiff then applied for a re- 
view of the judgment of the learned Muneif, 
Notice was issued upon the defendants to 
show cause why the review should not be 
admitted. On the application of the de- 
fendant the application for review was 
taken up before the date fixed for the hear- 
ing in the notice, and was ultimately dis- 
missed. I ought to have stated that the 
application for review was based upon the 
ground of discovery of fresh evidence. 
After the application for review was dis- 
missed the plaintiff filed an appeal to the 
District Judge against the original judg- 
ment of the Munsif dismissing the suit. 
The learned Judge has dismissed the appeal 
on the ground that it was barjed by limi- 
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tation. The appeal, undoubtedly, was filed 
long after the time allowed by law for an 
appeal to be filed befoie a District Court. 
But the plaintiff prayed that the time occu- 
pied by the application for review should 
be deducted in calculating the period of 
limitation. 

The learned District Judge confines him- 
self only to the question of limitation in 
filingthe appeal; and although his judgment 
contains some observations on questions as 
to the merits of the case discussed by the 
Munsif, the observations of the learned 
District Judge were only in reference to 
the question as to limitation on account of 
the delay in filing the appeal and not for 
the purpose of deciding the case on the 
merits. The learned District Judge says in 
his judgment: “He was in fact prosecut- 
ing review application with what appears to 
have been quite adequate diligence for a 
time which if credited to him would render 
his appeal timely." The learned Judge, 
therefore, finds that the application for re- 
view was filed and prosecuted with due 
diligence. He then says: “What is urged 
against him is that the review petition was 
not a proper one, being one, which had no 
reasonable prospect of success." Later on 
the learned Judge says: “The question for 
decision, therefore, is whether there w’ere 
reasonable and proper grounds of review in 
this case." And after discussing the merits 
of the application for review the learned 
Judge says: “Regarding this part of the 
case, therefore, the review petition never 
had any prospect of^ success whatsoever.” 
Then he concludes his judgment by observ- 
ing “I accordingly decide that there were 
no reasonable or proper grounds of review 
and that the appeal must be rejected as 
time-barred." 

The question no doubt primarily is a 
question of fact. The contention of the 
plaintiff was that in the circumstances of 
this case the Court should, in the exercise 
of its discretion, have held that the appel- 
lant had sufficient cause for not preferring 
the appeal within such period. The ques- 
tion as to the exercise of discretion is no 
doubt also a question which is ordinarily 
a question of fact. But such discretion must 
not be exercised arbitrarily but upon 
sound legal principles which govern 
the exercise of such discretion. Their 
Lordships of the Judicial Committee laid 
down tho following Tule in the case of 
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Brij Indar Singh v. Kanshi Ram (1): “It 
was strenuously urged by the learned 
Counsel for the respondents that inasmuch 
as the power in s. 5 is admittedly a discre- 
tionary power, this Board ought not to 
interfere with the discretion exercised by 
Mr. Justice Johnstone, and he cited cases 
of which Sharpe v. Wakefield (2) may be 
taken as a type. In reality, however, that 
case is against him. For it laid down that 
discretion there as here must be a judicial 
and not an arbitrary discretion. Now if 
the Judge who purports to exercise the 
discretion does so under the view that there 
is no general rule, when in fact there is 
one, if he has, to use an expression often 
used in another class of cases, misdirected 
himself as to the law to be applied to the 
case he cannot exercise a judicial discretion, 
and the Superior Court in this case this 
Board-^must either remit the case or exer- 
cise the disci etion themselves." Now the 
learned Vakil for the appellant has con- 
tended before me that in exercising his 
discretion the learned Judge has apparently 
recognized no principle or general rule that 
exists as regards the exercise of discretion. 
Their Lordships of the Judicial Committee 
referred with approval to the rule which 
was laid down by the Full Bench of this 
Court in the case of In re Brojtnder Coomar 
Roy (3). The rule so approved by their 
Lordships of the Judicial Committee runs 
thus: “If a party presents an application 
for review of judgment within the ordinary 
period limited for appealing, the time occu- 
pied by the Court in disposing of such 
application will not be reckoned among the 
days limited for appealing, but will be 
added thereto and a memorandum of appeal 
presented within such extended period will 
be received as presented within time." It 
is not disputed in the present case that if 
the time occupied by the application for 
review is deducted the appeal would be in 
time. The only question is as to whether 
the application for review fulfilled the con- 
ditions laid down by their Lordships of the 
Judicial Committee. The question was also 
discussed at considerable length by Mr. 
Justice Mukerji in the case of Gobindq Lai 

(1) 42 Ir.d. Cas 43; 45 C 94 at p 1C6; 33 M. L. J. 
466; 22 51. L. T 362, C L. W. 592; 326 P. W. K. 1917; 
15 A. L J 7^7, 19 Bcia L K. 866, 3 P L. W. 313; 26 
C h J 572;JC4P K 1917; (1917) 1^1 W. N. 811,22 0. 
W. N. 169, 127 P. L. P 1917; 44 T A 238 (P. C.) 

(2) (1^91) A a 173, (0 L. J. M. G. 73; C4 L. T. 160; 
39 W. R. 551: 55 J. P. 197. 

(3) 13. L. Jt. Sup. Yq], 7 )V. R, 529, 
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Dasv. Shiba Da^ Chatter jee {i). After dis- 
cussing the Pull Bench case referred to by 
their Lordships of the Judicial Committee 
and exhaustively discussing all the cases 
on the point he laid down the rule as fol- 
lows (at page 1329*) “where, on the other 
hand, a party has bona fide presented an 
application for review of judgment and 
upon such application notice has been 
issued to the opposite party, the applicant 
ought not to be deprived of the benefit of 
the principle laid down in the Full Bench 
cases, because after hearing both sides, the 
Court comes to the conclusion that there 
are no good grounds for a review." liater 
on the learned Judge says (at page 1330*). 
“Taking all the cases together, the rule, 
which may be fairly deduced therefrom, 
appears to be that a bona fide application 
for review of judgment presented and pro- 
secuted with due diligence should, except 
in special cases, be regarded as a sufficient 
cause for not presenting the appeal within 
the prescribed period ” It appears, there- 
fore, all that the appellant has to show is 
that he prosecuted the review application 
with due diligence and that there were 
reasonable grounds for filing such an app- 
lication for review. If these conditions are 
fulfilled and the Com t either ignores this 
rule and decides the questions upon the 
grounds which are in disregard of or are 
inconsistent with the rule so laid down then, 
in the words of the Judicial Committee m 
the case which I have already cited, the 
learned Judge has misdirected himself as 
to the law to be applied to the case And 
although the question to be decided was a 
question as to the discretion to be exercised 
under s. 5 of the Limitation Act, that dis- 
cretion must be a discretion exercised not 
arbitrarily but on principles which govern 
the exercise of , judicial discretion. The 
learned Judge, as I have pointed out, does 
not exercise his discretion, because he was 
unable to find that there were reasonable or 
proper grounds of review. As I read his 
judgment what he really means to say is 
that in his opinion the application for re- 
view had no prospect of success. But that 
is not the criterion for the decision of the 
question. If the petitioner exercised due 
diligence in filing and prosecuting his ap- 
plication and if it is shown that his appli- 
cation was bona fide and is based on rea- 

(4) 33 0 1323; 10 C \V N 986, 3 0 L .J. 545. 
'♦Pftges of 33 O.-fiEd.] 
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sonable ground thenj according to the 
authority I have cited, he ought to have 
been allowed a deduction of the time occupi- 
ed in prosecuting the review. In the pre- 
sent case, as I have already stated, after 
the application was filed notice was issued 
upon the opposite party, the time occupied 
from the date of the notice until the final 
disposal of the matter by the learned 
Munsif was entirely beyond the control of 
the appellant. So far as I know the practice 
of this Court, it has been always consider- 
ed that the issue of notice by the Court 
upon the opposite party was sufficient evi- 
dence of the reasonableness of filing the 
application for review, and in such cases 
the time occupied in piosecuting the re- 
view has been deducted from the time 
which had elapsed between the date of the 
deciee and the date of filing the appeal. 
'I'his IS also the rule which Mr. Justice 
Mukerj i deduced from the cases It is not 
necessary for the applicant for review to 
show as the leained Judge seems to me to 
demand that his application for review 
had a prospect of success as demanded by 
him. In fact the whole judgment of the 
learned Judge is devoted to a discussion of 
the merits of the review application. All 
that IS needed is to find whether the ap- 
plication was bona jide and that applicant 
for leview had reasonable grounds for filing 
the application for review, and that is all 
that the rule demands. It should be 
observed that an application for review of 
judgment on discovery of fresh evidence 
stands on a different footing than an appli- 
cation for review on the same materials. 
Ill a case like that the matter cannot be 
disposed of without hearing both parties. 
I think, therefore, that the judgment of the 
learned District Judge is erroneous, and he 
has failed to exercise his discretion on 
sound principles which govern the exercise 
of such discretion. 

The learned J udge has found that “he 
(the appellant) was in fact prosecuting re- 
view application will what appears to have 
been quite adequate diligence for a time 
which if credited to him would render his 
appeal timely." Then notice was issued 
upon the opposite party and after hearing 
both parties the application was refused. 
Applying the principles above referred to) 
the appeal should have been held not barred 
and the learned Judge ought to have heard 
the appeal on the merits I set aside, the 

decree of the learned District Judgeremitthe 
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appeal to him to be heard according to law. 

I think the appellant is entitled to the 
costs of this appeal. The other costa will 
abide the result. 

M. B. Appeal allowed. 

N. H. 


PATNA HIGH COURT. 

Appeal from Original Decree No. 58 
OF 1921. 

December 23, 1924. 

Present;— Justice Sir Jwala Prasad, Kt., 
and Mr. Justice Adami. 

Musamniat JASODA KUER — Plaintiff 
— Appellant 
versus 

JANAK MISSIR and others— Defendants 
—Respondents. 

Registration Act (XVI of 1008), s JS — Place of 
registration —Property included bona iide in saU'deed 
to give jurisdiction to particular Sub-Registrar — Fraud, 
absence of— Registration, validity of 

In a proceeding for registration of a document the 
question of title to the property purporting to be con- 
veyed by the document cannot be gone into Section 
28 of the Registration Act does not require anything 
more than the existence of a property within the 
jurisdiction of a particular Sub-Kegistrar in order to 
entitle him to register a document transferring that 
property, [p 1013, col. 2; p. lObl, col 1.] 

Where a vendor in order to enable himself to 
register a sale-deed relating to certain property in 
the office of a particular Sub- Registrar obtains a con- 
veyance m his own name of certain property situated 
withm the jurisdiction of that Sub-Registrar and 
then includes it in the sale-deed executed by him, the 
registration of the sale-deed by that particular Sub- 
Registrar, in the absence of any intention to defraud, 
is perfectly valid, [p. 1043, col. 1.] 

Appeal from a decision of the Special 
Subordinate Judge, Palamau, dated the 6th 
December 1920. 

Messrs. Syed Hasan Imam, Khurshaid 
Husnain and Syed Ali Khan, for the Appel- 
lant. 

Messrs. P. C. Hoy and N. N. Sen, for the 
Bespondents. 

JUDGMENT. 

Jwala Prasad. J.— This appeal arises 
out of a suit in ejectment. Shorn of the 
details, the plaintift’a case is that village 
Keri asli and dakhli including its Tola 
Bhagiya was the ancestral khairat property 
of three brothers, viz., Kinu Misra, Gopal 
Misra and Bupan Idisra. Toja Bhagiya is 


one of the dakhli or dependent villages of 
Mouza Keri. It was let out in mokarrari 
by Bupan Misra aind his co-sharers to One 
Prabhu Narayan Singh and others who 
granted a zarpeshgi lease, dated 7th April 
1887, of their mokarrari right in favour of 
Bhawan Sahu and others. Defendant No. 6 
is in possession of Tola Bhagiya of zarpeshgi- 
dar under sale- deed, dated the 18th March 
1909 (Ex. 13). The three brothers Kinu 
Misra, Gopal Misra and Bupan Misra are 
dead. Defendant No. 1 is the son of Kinu 
Misra, and defendants Nos. 2 to 5 are the 
sons of Gopal Misra. 

On the 22nd May 1895, corresponding to 
Jeth 14th, 1952 Sambat, defendant No. 1 
Janak Misra, son of Kinu Misra, Gopal 
Misra father of defendants Nos. 2 to 5 and 
Bupan Misra conveyed to plaintiff by a 
deed of sale (Ex. 3- A) the whole of village 
Keri including Tola Bhagiya and other 
appurtenant Tolas for a consideration of 
Ks. 8,900, and in pursuance of the said 
kabala delivered possession of the same to 
her. The plaintiff continued to be in peace- 
ful possession of the disputed property and 
has been paying cesses to the Kumar of 
Tori, proprietor of the village. The plaint- 
iff’s husband Bahadur Sahu died in 1909, 
and she being a pardahnashin lady there 
was nobody to look after her interest pro- 
perly. The defendants taking advantage of 
this began to instigate the tenants of Keri 
to stop paying rent to the plaintiff, and 
managed to have Tola Bhagiya mapped and 
recorded as an independent village and to 
have some five hamlets or Tolas which really 
appertain to Keri proper included in Tola 
Bhagiya. They wrongfully and fraudulent- 
ly got their names recorded in the settle- 
ment papers. The plaintiff coming to know 
of this, preferred an objection under s. 83 
of the Chota Nagpur Tenancy Act, which 
was, however, rejected. The Becord of 
Bights was finally published in Keri on the 
14th January and in Bhagiya on the 21st 
January 1916. After this publication the 
defendants dispossessed the plaintiff from 
the whole property in 1916. Upon these 
allegations the plaintiff claims her title 
under the registered kobala, dated the 22nd 
May 1895, and also by adverse possession to 
the whole of village Keri asli mai dakhli 
including its hamlets. She further seeks 
a declaration to the effect that Bhagiya 
is a mere Tola (hamlet) which appertains to 
village Keri, and is not an independent 
mouza] that the real beapdaries of Bhagiya 
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are those contained in the kahala of defend- 
ant No. 6 (Ex. 13), dated the 18th March 
1909 and that the said defendant only is 
entitled to hold the area of Bhagiya which 
is covered by his kabala and that the re- 
maining portion, which has been ^ mapped 
w part of Bhagiya by the Revenue Author- 
ities in course of the recent Cadastral Survey 
appertains to JCeri proper. The plaintiff, 
therefore, prays for recovery of possession 
of Keri and its hamlets as detailed in the 
plaint, with the exception of the trees men- 
tioned in Sch. A, together with mesne 
profits of the value of Rs. 2,400, from Sambat 
1973 to 1975 and future mesne piofits 
pendente lite. 

Three sets of written statements were 
filed in the case: (1) by defendant No. 1 
Janak Misra, (2) by defendants Nos. 2 to 5 
and (3) by defendant No. 6 the zarpeshgidar 
The allegations in the first two pleadings 
are substantially the same. They plead 
amongst other things that the suit is not 
maintainable by plaintiff, impugning the 
kabala of 1895 (Ex. 3- A) set up by the plaint- 
iff as a forged and fraudulent transaction, 
that it is bad for defect of parties and is 
barred by limitation. They had no pro- 
perty at Ranchi and as such there was 
fraud in registration. Defendant No. 1 
was gained over by plaintiff’s husband 
Bahadur Sahu, who was a famous litigant. 
They had incurred no debts and the so- 
called creditors were creatures of Bahadur 
Sahu. Bhagiya has correctly been surveyed 
and mapped. Plaintiff never held posses- 
sion of the property nor collected any rents 
from the tenants. Defendant No. 1 further 
contends that Bahadur Sahu was his agent 
(mukhtear~am), that he was entirely under 
his infiuence and executed a document in 
favour of Bahfidur Sahu and his brother 
Biuda Sahu on the representation that he 
would not have to part with possession of 
tie property and that it would protect his 
interest in the same. Defendant No. 6 
alleges that the mokarraridars Sham Karan 
Bharathi and others should have been made 
party to the suit, that Bhagiya has correctly 
been measured by the Revenue Authorities 
as an independent mouza, that the khairat- 
dar of Keri is only entitled to get an annual 
rent of Rs. 5 from the mokarraridar of 
Bhagiya and that defendants Nos. 1 to 5 
have all along been in possession of Keri 
and the plaintiff had no manner of title in 
or possoEsion of the property. He pleads 
limRatiopapd contends that the plaintiff 


cleverly managed to get her name recorded 
in course of the settlement proceeding in 
the district without being in possession of 
the property. He, however, does not appear 
to have taken any keen interest in the 
Court below and has not entered appear- 
ance in this Court. The real disputants 
are defendants Nos. 1 to 5, and the two 
written statements filed by them are mutatis 
mutandis the same. The following issues 
were framed in the Court below: — 

(1) “Has the plaintiff any cause of 
action?” 

(2) “Is the Court-fee paid insufiScient?” 

(3) “Is the suit barred by limitation?” 

(4) “Is Bhagiya a Tola of village Keri with 
boundaries as stated in the kabala, dated 
the 22nd May 1895, or is it an independent 
village as stated by defendant No G 

(5) “Has the plaintiff acquired any right, 
title or interest in village Keri and Tola 
Bhagiya and other Tolas with the exception 
of the trees mentioned in the plaint by her 
alleged purchase?” 

(G) “Is the plaintiff entitled to get pos- 
session of the disputed property?” 

(7) “Is defendant No. G a mere zarpeshgi- 
dar of Bhagiya only?” 

(8) “Is the plaintiff entitled to get mesne 
profits'-’ If so, how much?” 

(9) “To what relief, if any, is the plaintiff 
entitled?” 

(10) “Is the suit bad for defect of 
paities?” 

(11) “Is the suit maintainable by plaint- 
iff’" 

(12) “Whether the kabala set up by the 
plaintiff is illegal? Does it affect the pro- 
perty conveyed thereby?” 

(13) “Was plaintiff’s husband a mvkhtear- 
am of the defendant? Did he commit any 
breach of faith in taking the above kabala? 
Is it binding on the defendants?” 

Issue No. 2 18 slated by the learned Sub- 
ordinate J udge not to have been pressed by 
the defendants. Issue No. 10 has been decid- 
ed in favour of the plaintiff. The remainin g 
issues were decided against the plaintiff. 
In the result the Subordinate Judge dis- 
missed the plaintiff’s suit. 

The learned Subordinate Judge has con- 
sidered issues Nos. 3, 5, 6, and 13 together. 
The plaintiff’s title is based upon the kabala 
of the 22nd May 1895 (Ex. 3- A), and the first 
question is whether this kabala was execut- 
ed by Rupan Misra and Janak Misra and 
Oopa Misra the predecessor-in- interest of 
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defendants Nos. 2 to 5. The learned Sub- 
ordinate Judge says that “as regards the 
genuineness of the kahala (Ex.3-A) noexpresa 
issue was laid down”. He says that defend- 
ants Nos. 2 to 5, the sons of Qopal Misra, 
emphatically deny the genuineness of the 
deed and that the pleadings of defendant 
No. 1 Janak Misra as set forth in his 
written statement are “sufficiently vague,” 
but, saj^s the learned Subordinate Judge, 
taking together his pleadings and deposi- 
tion he also challenges the execution of 
the deed. Thus, although no definite issue 
was framed as to the genuineness of the 
kabala, the learned Subordinate Judge 
has tried to deal with the question. He 
disposes of the witnesses called by the 
plaintiff to prove the execution of the deed 
by Rupan, Janak and Gopal with the 
remark that these witnesses are more or 
less creatures of the plaintiff’s husband 
Bahadur Sahu and that most of them, 
though they say that the execution took 
place in their presence, did not subscribe 
themselves as witnesses to the deed. As 
regards the signatures of the executants 
upon the deed in question, he observes: 
“Though each of them purported to have 
signed haqalam khas (by his own pen) 
the three signatures were affixed evidently 
by the same pen and hand. It is beyond 
dispute that whoever he might have been, 
it was the one and the same person who 
signed the names of the three executants 
on the deed. Again, though similarity of 
handwriting is no criterion for testing the 
genuineness of a deed, my attention has 
been drawn by the plaintiff’s Pleader to 
the signatures of those alleged executants 
appearing on certain registered mortgage- 
deeds (Exs. 4 to 4 0). But I must say that 
the signature of Rupan as affixed to the 
kal^ala does not resemble the one appearing 
on the mortgage-deed (Ex. 4).” 

There is, however, no such observation 
as regards the signatures of the other two 
executants Gopal and Janak whose signatu- 
res also appear on the mortgage bonds (Exs. 
4 to 4-C). The learned Subordinate Judg^ 
does definitely record a finding that Janak 
and Gopal or for the matter of that Rupan 
did not actually sign the deed in question. 

He then refers to another circumstance 
throwing suspicion upon the transaction 
which is said to have resulted in the kabala 
in question and that is that Anwar Khan, 
who is said to have identified the ejeecutants 
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and was before the Registrar both when 
this kabala and the mortgage-deed (Ex. 4) 
were admitted to registration, was Bahadur 
Sahu’s gomashia. 

In short, the learned Subordinate Judge 
has thrown out certain criticisms as re- 
gards the evidence adduced by the plaintiff 
to prove the execution of the kabala in 
question, but has not come to a definite 
finding that the kabala was not executed 
by Rupan, Gopal and Janak. That this is 
so will eminently appear from the finding 
of the learned Subordinate Judge upon the 
question of the execution of the kabala. 
He concludes his judgment upon this point 
in the following words 

“ In fact, the circumstances attending the 
execution of the kabala are extremely 
suspicious and the evidence regarding 
execution offered on behalf of the plaintiff 
should, therefore, be received with caution.” 
True, but the learned Suboi-dinate Judge 
stops here and does not give us his definite 
finding upon the point after examining the 
evidence in the case in the light of the 
above caution. A careful analysis of the 
evidence will show that there is no room 
for any suspicion as to the due execution 
of the deed in question by Rupan, Gopal 
and Janak. Two of the executants Rupan 
and Gopal are dead. Their heirs defend- 
ants Nos. 2 to 5 deny the execution of the 
kabala by them. Ramlahal Misra defendant 
No. 2, son of Gopal Misra, has examined 
himself to prove the negative and denies 
the signatures upon the kabala in question 
as being of his father and Gopal and his 
uncle Rupan. But is he competent to 
prove or disprove the signatures of Qopal 
and Rupan? He was 20 to 30 years of age 
on the 8th day of December 1920 when he 
was examined as a witness in the case. 
Therefore in 1895 he was a lad of nine 
years. He says in his evidence that he got 
discretion about 18 years ago, that is, in 
the year 1902. He nowhere makes himself 
competent to prove or disprove the signa- 
tures of Gopal and Rupan. In order to prove 
the handwriting or signature of another 
person one must show that he is acquainted 
wdth the handwriting or signature of that 
person. Ramtahal does not say a word about 
it in his evidence- in- chief. In cross- 
examination he gives up the show altoge- 
ther, where he says. — 

“ I have no paper wudtten by my father or 

uncle. I have no recoUection of their 
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writing. Their writing was of different 
style. I know how to read and write a 
little.” 

Janak Misra defendant No 1 has also 
examined himself in the case. He is 59 
years of age and certainly he was associated 
with his brothers Rupan and Gopal in the 
management of his family affairs. He is 
supposed to be one of the executants of 
the bond. If there was anybody who was 
competent to speak about the signatures 
of Gopal and Rupan, it was Janak Misra. 
Ha, however, does not take the responsibili- 
ty of denying their signatures upon the 
kabala in question, 'inhere is, therefore, 
though a denial in the written statement 
filed by defendants Nos. 2 to 5, no evidence 
in the case disproving or denying the 
signatures of Gopal and Rupan upon the 
kabala in question. Therefore the denial 
in the written statement is not substantiat- 
ed and Janak’s omission in the written 
statement to expre^^sly deny the signatures 
is a proof positive that the signatures on 
the kabala in question, which purport to be 
of Gopal and Rupan, are theirs. Janak has 
not the hardihood of expressly denying in 
his written statement las own signature 
upon the kabala in question. His written 
statement, if carefully scrutinized is a tacit 
admission of the execution of the bond 
under t]ie influence of Bahadur Sahu by 
means of inducements for the future benefit 
of Janak. No doubt, in paras. 7 and 10 he 
denies the genuineness and the correctness 
of the deed. In para. 16 he says that the 
plaintiff’s husband Bahadur Sahu and his 
brother Binda Sahu exercised complete 
influence and control over him (Janak) and 
under their advice and instructions he 
signed on plain papers, and perhaps the 
kabala in question is one of such 
papers. In para. 21 he says “so far as the 
defendant No. 1 recollects it is this that 
the said Bahadur Sahu once proposed to him 
that it was proper for him to execute such 
a bond as would prevent (him) from con- 
tracting debts and if any debt came to 
light, the same could be used against it : 
that there would be no change in his posses- 
sion and occupation and that it would be 
within his power to get the same set aside 
if he had any objection. If the bond in 
suit is in reality that very (instrument) 
which was executed under the advice and 
instruction of the said Bhadur and Binda 
Shah, the defendant No. 1 was duped to 
tfxecute it under fraud, but the contents of 
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the bond in suit are certainly not those of 
the bond whose execution was (ones con- 
templated).” 

Therefore, whereas he starts with the 
denial as to the execution of the bond he 
tacitly admits that he executed the instru- 
ment in question under the advice and 
instruction of Bahadur Sahu and Binda 
Sahu for the purposes mentioned in para. 
21 of his written statement. According to 
him, he did execute such an instrument. 
No other instrument has been filed in the 
case or shown in evidence to have been 
executed by him as suggested in para. 21. 
Theiefore, conclusively the fcaftaia in ques- 
tion is the instiument referred to in para 21 
and, therefore, the execution of the kabala 
is admitted, though it is said to have been 
executed under fraud and circumstances 
that effect should not be given to it. This 
has been his substantial plea as disclosed 
in his evidence He says in his evidence 
that he had imposed great confidence in 
Bahadur Sahu who had a power of-attorney 
in his favour (Ex. F), dated the 14th Decem- 
ber 1680, and that he used to manage his 
Keii property, which is the subject-matter 
of dispute in this case. Considering all the 
circumstances the learned Subordinate 
Judge stigmatizes the defence of Janak 
Misra as set forth in his written statement 
as being vague. 

Now, as regards his signature upon the 
bond, the attitude of Janak Misra in the box 
has been to deny all his signatures on any 
paper whatsoever. He went so far as to deny 
his verification and signature on his written 
statement filed in this case. Upon this the 
Court remarked. “The man appears to 
be a fool.” This pulled him up and he 
immediately admitted his signature upon 
the verification on the written state- 
ment. The Court records his deposition 
thus—** (Then says) I signed it myself.” 
He says “ Bahadur Sahu was my karpardaz. 
He might have had the kabala fraudulently 
signed by me. I used to sign blank paper 
occasionally. Exhibit 3-A does not contain our 
signatures.” The signature of Janak Misra 
upon the verification on his written statement 
filed in this case which is now his admitted 
signature and that upon the kabala in 
question are manifestly similar. We have 
carefully compared the signatures of Rupan^ 
Gopal and Janak on the kabala in question 
and on the previous documents (Exs. 4 to 
4-E) from 1868 to 1891. The signaturesj not 
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only appearing as executants of the docu- 
ment in question but also those made 
before the Sub-Registrar in all those docu- 
ments, appear to be similar ; that is, liupan’s 
signatures on all these documents are similar, 
so are of Gopal and Janak Misra respective- 
ly, They have got peculiar ways of writing, 
particularly Janak. His letters are of a 
peculiar style and even a superficial 
look at them would not fail to impress 
one with their similarity. These signatures 
were examined by the learned Vakil Mr. 
P. 0. Roy on behalf of the respondents and 
he conceded that the signatures are similar. 
The learned Subordinate Judge is entirely 
wrong when he says that the signatures of 
the three executants were written by the 
same pen and hand. The signatures of the 
three executants Rupan, Gopal and Janak 
are in different style altogether. The 
learned Subordinate Judge has overlooked 
the signatures of these executants before 
the Registrar. These signatures could not 
be by one and the same person, but must 
have been by three different persons. The 
documents bear their thumb-impressions. 
The thumb-impressions are not of one and 
the same person. They are evidently of 
three different persons. The suspicion 
lurking in the mind of the learned Subor- 
dinate Judge was that one and the same 
person signed the documents for all thethree 
brothers. This is obviously wrong. There 
is direct evidence in the case of a number 
of witnesses on behalf of the plaintiff, who 
swore to the execution of the kabala by 
the three brothers. The learned Subordi- 
nate Judge brushes them aside upon the 
ground that they are servants or rela- 
tions of Bahadur Sahu, husband of the 
plaintiff but it is common knowledge that 
a vendee always wants to have his own 
men as witnesses to the sale-deed. All the 
marginal witnesses of the kabala, except 
Piru Khan, are dead, and the plaintiff has 
examined him. No reason has been given 
by the Court below why his evidence 
should not be accepted. Upon a careful 
consideration of the evidence and giving 
our best consideration to the criticisms of 
the learned Subordinate Judge we have 
unhesitatingly come to the conclusion that 
the document in question was executed by 
Rupan, Gopal and Janak. 

The learned Subordinate Judge then ad- 
dresses himself as to the consideration for 
the kabala. The consideration for the 
/cabala is Rs. 8,900, and the necessity is 
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recited in it to be as follows: — 

Rs. a. p. 

(1) In order to pay Anwar 

Khan decree holder of 
Ranchi against the exe- 
cutants in respect of a 
Civil Court decree, 
principal and interest 1,804 3 10 

(2) The amount due under 
a mortgage-bond dated 
the 2nd February 1891, 

•w’ith principal and in- 
terest executed by 
Rupan, Gopal and 
Janak, in favour of 
Birinda Sahu, which 
on account of the par- 
tition has fallen to the 
share of the purchaser’s 
husband Bahadur 

Sahu ... 4,915 12 2 

(3) The amount due to 
Dasrath Chowbeyfrom 

the executants ... 100 0 0 

(4) The amount due to 

Dudh Gojhu and ... 280 0 0 

(5; The amount to be paid 
in cash to the execu- 
tants ... 1,800 0 0 

Total ... 8,t00 0 0 

The plaintiff has produced the earlier 
bonds said to have been paid off out- of the 
consideration money by her. She has also 
given documentary evidence to prove the 
satisfaction of the Civil Court decree of 
Anwar Khan against the executants through 
her. Exhibit 4-0 is a mortgage bond exe- 
cuted by J anak Misra in favour of Dwarka 
Sahu. The endorsement on the back of it 
shows that the money was paid and the 
bond was returned to the plaintiff. It was 
also torn in token of satisfaction. This 
bond recites of a decree obtained by Dwarka 
Sahu in 1887 against Janak Misra with 
respect to certain zarpeshgi lease of 4-annas 
of Mouza Keri. In order to satisfy that 
decree the mortgage-bond (Ex. 4-C) was 
executed by Janak Misra. 

Exhibit 4 D is a mortgage-bond mortgag- 
ing S-annas out of 16-annas of Mouza Keri 
executed by Janak Misra in favour of 
Oirdhari Ram Pandey, dated the 8th May 
1890. This also bears the similar endorse- 
ment of payment through the plaihtiff as 
“purchaser of Mouza Keri.” 

Exhibit 7 is a compromise decree, dated 
the 5th January 1888, obtained by Dwarka 
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Sahu against Janak Misra and his bro- 
thers. 

Exhibit 4 (B) is a mortgage-bond exe- 
cuted by Rupan Misra, Gopal Misra and 
Janak Misra in favour of Dukhan Gojhu, 
dated the 9th Januaiy 1891. This also 
bears the endorsement of Rs. 200 having 
been paid by the plaintiff as purchaser of 
Mouza Keri. 

Exhibit 4 is the mortgage-bond executed 
by Rupan, Gopal and Janak in favour of 
Birinda Bahu, dated the 2Dd January 1891. 
In this bond the entire Mouza Keri asli 
and dakhli with the Tolas known as Barham 
Tola, Masur Tola, Dudhmatia Tola, Kandra 
Tola, Koota Tola, Salichanwa Tola and 
Barwa Tola lying in Mouza Keri, were 
mortgaged to Birinda Sahu, brother of 
Bahadur Sahu hu.sband of the plaintiff. 
This bond by partition had fallen to the 
share of Bahadur Sahu, and was satisfied 
out of the consideration money of the kabala 
in question. The bond is dated the 2nd 
February 1891. 

Now only three months after the kabala 
on the 16th August 1895, a petition (Ex. 
15-A) was filed showing satisfaction of the 
money due under the decree held by Anwar 
Khan. 

These payments are further shown in 
the jamakharch book (Ex. 9-B) filed on be- 
half of the plaintiff for the years 1895-96. 
The criticisms of the learned Subordinate 
Judge as regards seaha jamakharch (Ex. 
9-H) seem to be hypocritical. The learned 
Subordinate Judge has lost sight of the 
stubborn fact that Rupan, Gopal and Janak 
had debts outstanding against them .from 
1887, if not earlier, and the connection of 
Janak Misra with Bahadur Sahu has not 
been traced prior to 1880 as evidenced by 
the power-of-attorney (Ex. F). That power- 
of-attorney only empowered Bahadur Sahu, 
husband of the plaintiff as an agent to 
register jointly or singly on behalf of Janak 
Misra deeds before the Sub-Registrar at 
Lohardagga and to receive them back after 
registration. The learned Subordinate 
Judge evolved out of this simple power-of- 
attorney a complete control exercised by 
Bahadur Sahu over Janak Misra. But what 
has he to say about Rupan and Gopal be- 
ween whom and Bahadur Sahu no sort of 
connection has been established, even of 
principal and agent as in the case of Janak? 
They were owners of 2/3rd8 of Moma Keri 
and they joined with Janak in the execu- 
tion of the kabalfi, in question, A single 
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incident, such as the holding of power- of; 
attorney from Janak Misra to register his 
deeds before the Sub Registrar of Lohar- 
dagga, would not invalidate or cast any 
suspicion upon transactions of such a grave 
nature as the kabala in question, the neces- 
sity whereof is supported by the undoubted 
testimony of prior mortgage bonds and 
debts which the family had to satisfy. The 
learned Subordinate Judge has launched 
into imagination in order to throw suspi- 
cion upon the kabala in question. As in 
the case of execution, so in the case of the 
consideration of the kabala the learned 
Subordinate Judge does not come to a defi- 
nite finding. Transactions if questioned 
after a number of years may give rise to 
various criticisms, such as those the learned 
Subordinate Judge has levelled against the 
kabala in question. No evidence has been 
given — oral or documentary — to show that 
Bahadur Sahu played fowl with Janak 
Misra or with Rupan and Gopal. Why 
should we not then accept that there existed 
cordial relationship between Janak Misra 
and Bahadur Sahu, and that Bahadur Sahu 
was always willing to render service to the 
family so much so that his brother Birinda 
Sahu advanced large sums of money in 
1888 in order to pay off the debts of the 
family and to save them from pecuniary 
stringencies. We have it in evidence, not- 
ably Exs. 4 to 4 (D) and the Court pro- 
ceedings in connection with the execution 
of decrees, that the family had reached a 
financial crisis and either the family was to 
bo ruined on account of the decrees and exe- 
cution proceedings then pending against it 
or it had to be saved. Who came to the 
rescue at such a critical moment? The 
learned Subordinate Judge has not address- 
ed himself to this point. It was Bahadur 
Sahu who managed to advance money either 
himself or through his wife, either his own 
money or that of his wife, which point will 
be considered later on and he did take an 
active part in saving the family from ruin. 
He advanced money, paid off all the debts 
for we do not hear of any debt now out- 
standing against the family. His connec- 
tion throughout seems to be fair. If he 
was an agent he was a faithful agent. It 
is needless to pursue this question further 
and to reply seriatim the imaginative ar- 
guments of the learned Subordinate Judge. 
Suffice it to say that our careful examina- 
tion of the evidence, the facts and cir- 
cumstances in the case have led to the 
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conclusion that the bond was executed for 
consideration and that the entire consider- 
ation money was paid off, Rs. 1,800 was paid 
in cash at the time of registration as is 
noted on the document itself. TJie docu- 
ment cannot be impugned as being without 
consideration. It was duly executed by 
Rupaii, Gopal and Janak for good consider- 
ation. Therefore, the document created a 
valid title in favour of the vendee with 
respect to the property purported to have 
been conveyed by it. 

Now, did posse.ssion follow title in the 
present case ? The document was executed 
in 1895, and the evidence of possession from 
1895 up to 1909 or 1910 appears to be one- 
sided. The defendants do not seem to 
have any possession over the properly 
after the execution of the sale-deed in ques- 
tion until they succeeded in dispossessing 
the plaintiff. If neither title nor pos.ses- 
sion passed, we would expect evidence of 
actual possession by the vendors and their 
family over the property in question not 
after 1909 or 1910 or after the survey in 
1910 but right through from 1895 uninter- 
rupted up to the present moment. This 
break in the possession of the vendors just 
after the execution of the Icabala in 1895 
for a considerable number of years sup- 
ports the plaintiff’s case of the possession 
having passed to her in pursuance of the 
kabala in question. Add to it the posi- 
tive evidence of possession, documentary 
and oral, given on behalf of the plaintiff 
from 1895 up to her dispossession. Exhibit 
9 series are jamakhareh book and seaha 
bahis which show income from the village 
in question and expenditure. These are 
from 1895 to 1909-1»10. There are kabuliyats 
(Exs. 12 and 12-A) executed by some tenants 
in favour of the plaintiff in 1895-1896. 
Then we come to the Court proceedings. 
The plaintiff Jasoda Kuer had been realiz- 
ing rents through Courts: vide plaints 
21, til-A, judgment Ex 18 and decree Ex. 
19-B. Now, Janak Misra himself admitted 
the possession of the plaintiff Jasoda Kuer 
in the plaint (Ex. 21), dated the Ist No- 
vember 1900, wherein he claimed to re- 
cover the cess paid by him to the supierior 
landlord. The plaint recites that the vend- 
ors had khairat or kushbrit lakhiraj 
interest in the village granted under a 
•artftci by the ancestor of the Todi Raj Sri 
Maharaj Udai Nath Sahi Deo through their 
ancestors. The village was a sort of jagir 
pr maintenance grant granted to the junior 
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member of the family of the Maharaja. 
The khairat lakhirajdar had to pay cesses 
to the landlord. Janak Misra and the other 
defendants sons of Gopal and Rupan, 
claimed these cesses which were paid by 
them to the superior landlord from Musam- 
mat Jasoda Kuer the plaintiff, upon the 
ground stated in para. 1 of the plaint that 
under the registered sale-deed, dated the 
22nd May 1895, executed by Rupan, Gopal 
and "Janak the khairat lakhiraj interest 
in the village was transferred to Musam~ 
mat Jasoda* Kuer. Exhibit 22 is the order- 
sheet in that case. In September of 1901 
Janak Misra filed a petition before the 
Manager, Encumbered Estate, Palamau, in 
answer to a notice issued upon him and 
his uncles Rupan and Gopal, to pay cesses. 
In that petition (Ex. 2-F) he admitted that 
the village was sold by him and his bro- 
thers to the plaintiff by the sale -deed, 
dated the 22nd May 1895. On the 7th No- 
vember 1901 he put in a petition before the 
Manager that no rent is payable, the village 
being lakhiraj, but only cesses were pay- 
able (Ex. I). The order of the Mana- 
ger (Ex. l-I), dated the 2nd February 1902 
upheld the contention of Bahadur Sahu 
that the village was lakhiraj and that cesses 
only were paid and that Janak Misra had 
paid up to 1956, that is before the kabala 
and since then Bahadur Sahu had paid. 
That cess -is payable to the superior land- 
lord is also stated in the kabala (Ex. 3 A). 
It is said that Rs. 12-2-8 is payable to 
Kumar Saheb, the proprietor of pargana 
Todi. It appears that after the sale the 
payment of the cess was made on behalf 
of the plaintiff. Exhibit 5, order of the 
Manager, dated the 3rd May 1904, referred 
to Ajodhya Misra, the ancestor of Rupan, 
Gopal and Janak, being the original khai~ 
ratdar, who transferred the plaintiff Mu- 
sammat Jasoda Kuer, wife of Bahadur 
Sahu, the property by sale- deed, dated the 
22nd May 1895, and the Musammat was 
ordered to be I’ecorded under s. 31 (2) of 
Act VI of 1879 as being in possession of 
the property. The order further reserved 
the right of the zemindar to resumption as 
enjoined by sub-s. (6) (II) of the Act. 

Exhibit 6 series, receipts for cess grant- 
ed by the Manager, show the rents paid 
b.y Bahadur Sahu and the names of Janak 
Misra and Musammat Jasoda Kuer as ten- 
ants. Janak Misra's name was retained as 
he was the original khairatdar and Musam- 
mat Jasoda Kuer’s name was added as she 
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tva^.thja purchaser^ Thefi^e receipts are from ^ 
1962 to 1965 (1906 to 1909). The counterfoil 
receipts (Exs. 8 to 8 H) from 1905 to 1909 
shqw the name of Mnsammai Jasoda Kuer, 
wife of Bahadur Saha^ as ilaqadar or .remm- 
dar. of the mou^a and that rent was re- 
ceive(i from the tenants. Exhibits 8 H, 8-D, 
8-E and 8-F counterfoil rent receipts have 
been signed by J anak Misra as a tenant. These 
documents clearly show that Micsammat 
Jasoda Kuer was recognized as purchaser 
of tne mourn and had been in possession 
of it from 1895 to 1909 or 19l0, and that 
Janak Misra recognized her possession, took' 
part in having her name mutated in the 
superior landlord s serishta and also signed 
some of the counterfoils. 

Bahadur Bahu, husband of the plaintiff, 
died in 1909, and then the trouble seems to 
have arisen in the possession of the lady. 
Janak Misra seems now to have disturbed 
the possession of the Musammat The first 
move was to dissuade the tenants from pay- 
ing l6'aiinas rent to the lady and when the 
lady refused, the tenants applied in the 
Court of the Deputy Commissioner of 
Palamau to deposit S-annas share of rent 
thereby implying that she was entitled only 
to 8 aunas of the properly vide Ex 2-A. 

In 1910 there was a proceeding under 
8 107 of the Cx\ P. C. The first party were 
the^ervants of one l^Ir. Pickard who held 
a lease of village Ken and the second party 
were the servants of Musammat Jasoda 
Kuer plaintiff who purchased the village 
under the kabala executed in the year 1895. 
In i9l2 Musammut Jasoda Kuer brought a 
suit against Janak Misra for realization of 
renjt, as Janak was also a tenant of the 
village He pleaded that he was a tenant 
of Ramtabal who was S-annas proprietor of 
Mouza Keri and that he never paid rent to 
th© plaintiff. 

Soon after this, settlement operations be- 
gan* and the whole dispute has been detailed 
in Ex. 11, report of the Assistant Settlement 
Officer, dated the I2bh February 1915. Be- 
fore him were filed most of the documents 
filed in this ease to prove the title and pos- 
session of the Musammat ever since she pui> 
cha^d the property up to date. The AsJ^ist- 
ant. Settlement Officer in the dispute list (Ex. 
17X dated the 11th April 1915, says th&fcfrom 
tha documents filed before him, xjamely, the 
OoUectipti' papers, it was clearly proved that 
the, fcal^ld of 22nd May 1895 was not a 6e- 
ncwni kansactionas alleged by Janak Misia 
and otnerSii but that it was a 6ona fide sale 
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and that 'possession passed Musam^t 
Jasoda Kuer by viitue of that kabala, and 
that she remained in undisturbed , posses^ 
sion of the" village and was in receipt of 
rent from the miyats and that the dispute 
about possession arose in 1966 Sam6af (1909) 
“In that year”, continues the Assistant, 
Settlement Officer, rent was collected khaa 
from certain raiyats by the Musammat and 
nine of the raiyats deposited very small 
portions of their rents in the treasury in 
favour of the Musammat. In 1967 (1910) 
the Musammat was unable to make any khas 
collection in the village. Twelve of the 
raiyats deposited very small portions erf 
their rents in the treasury in favour of the 
Musammat and the rest of the raiyOits 
presumably paid their rents to , the 
Misias. In 1968 (1911) also the Musammat 
was unable to make any khas collection, 
Two of the rai^aisdeposited small por- 
tions of their rents in ^tlie treasury in her 
favour. In 1969 (1912) and Bub,^e<iuent 
years there was neither any khas collection 
by the Musammat nor any deposit o/ rent iu 
her favour,” 

Thus, the learned Assistant Settlement 
Officer came to the conclusion that the Mw-j 
aammat was practically dispossessed by the 
Misras in 1910, although the disposse^ioii 
was illegal, inasmuch as the Musammat wets 
the rightful owner or proprietress of thq 
village by virtue of the kabala of 22nd jMay 
1895. Upon this finding the present entry 
in the settlement Record of Rights was made, 
that is, the Musammat was held to be the 
rightful owner of the village in question 
and the Misras, the defendants, as trespassers 
and in wrongful possession for five or six years 
after 1910. What was before the Assistant 
Settlement Officer is before us, and the As- 
'sistant Settlement Officer seems to havq 
fully appreciated the situation. The evi- 
dence before us had confirmed us in our con- 
viction that the Musammat is the, rightful 
owner of the property in dispute and bas 
been in possession up to X9l0 when disturb-, 
ance begah on behalf di the Misras, ,the 
defendants, and' she was completely dis- 
possessed about that time. J anak.Misw had 
not produced any collection papers b^o^©^ 
the Assistant Settlement pfficp, nor hw be 
been abld to produce any beigre ps before 
19 IQ. 

The conclusion to which we. havq arrived 
at in disagreement with the view of the 
Suboidinatc Judge is that the ^^kabala in 
question is a genuine document and was 
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duly executed by Bupan, Qopal and Janak. res against her. No case of fraud and undue 
It was ^ven effect to and the title passed to influence has been made out and no facti 
the plaintiff and that she obtained posses- and circumstances sufficient to raise such a 
sion thereunder in 1895 just after the deed plea been definitely averred in the written 
■was executed and she continued to be in statement or proved. The last portion of 
possession until she ■was dispossessed as this issue “Is it binding on the defendants” 
stated above. The suit was instituted on has already been answered. The defendant 
the 16th May 1919 well within time for re- No. 1 and the predecessor-in- interest of de- 
co very of possession. This disposes of Issue fendants. Nos. 2 to 5 executed the sale-deed 
No. 3, which relates to limitation. in question and the kahala is, therefore, 

Incidentally I may say a few words as re- binding upon the defendants, 
gards issue No. 13. This issue does not The next question would then naturally 
seem to have been drawn up artistically, arise as is set forth in Issue No. 6— “Is the 
The plaintiff’s husband held a power-of-at- plaintiff entitled to get possession of the 
tomey from Janak Misra (Ex. F), dated the disputed property?” The answer to this 
14th December 1880, and, as already observ- would have been a very simple one after 
ed, this power-of-attorney was -with a view what has been said above had it not been 
to save the trouble of the principal going to for Issue No. 12 “Whether the kahala which 
the Registration Office for registering her has been set up by the plaintiff is illegal? 
document. The evidence is not convincing Does it affect the property conveyed there- 
as to Bahadur Sahu being a general mukh- by?" Therefore before Issue No. 6 is an- 
tear am having a general power-of-attorney swered, Issue No. 12 must be disposed of. 
for all kinds of business to be transacted on Under this issue the learned Subordinate 
behalf of the defendants. He had no special Judge has decided that the Sub-Registrar 
power-of-attorney of any sort from defend- of Ranchi, who registered the document, 
ants Nos. 2 to 4 or their ancestors Rupan acted without jurisdiction, inasmuch as the 
and Qopal. No evidence has been given in vendors Rupan, Qopal and Janak had no 
this case of any breach of faith having been property within the jurisdiction of the 
committedby Bahadur Sahu with respect Ranchi, Sub-Registry. Now, the properties 
to the kahala in question. If Bahadur Sahu conveyed by the sale-deed are the properties 
was a shrewd man, M the Subordinate Judge in dispute Afowi'a Keri and its Tolas (de- 
calls him, Janak Misra appears to be equal- pendent hamlets and a portion of a hotise 
ly shrewd for just after the death of Baha- situate in Ranchi. Mouza Keri appertains 
dur Sahu he began to manipulate all kinds to Palamau Districtand isoutside the Ranchi 
of measures, proper or improper, in order District. According to the finding of the 
to disturb the possession of the lady. He Subordinate Judge village Keri is 85 miles 
set up some of the tenants to say that the from Daltonganj and 40 miles from Ranchi, 
plaintiff had only 8 annas share in the vill- The executants of the bonds are residents 
jige and that the remaining S-annas was held of Mouza Keri. The vendee Musammat 
by Ramtahal Misra. He himself in the suit Jasoda Kuer and her husband Bahadur 
brought for rent by the ik/usammat said that Sahu were residents of Mouza Harhanj in 
he was holding under Ramtahal Misra, pro- the District of Palamu, about 48 miles off. 
prietor of S-annas share. He did not deny in The house in question stood in the name of 
that case that the Musammat had no title to Liladhar Miata, am-mukhtear of Bahadur 
the village under the fcahala in question. He Sahu, and Qan pat Sahu brother in-law of 
took advantage of the plaintiff being a par- Bahadur Sahu. The house originally be- 
daknaahin woman and wholly dispossessed longed to a Kumhar, who conveyed the same 
her by the time the Assistant Settlement to Liladhar and Ganpat on the 25th of June 
Officer dealt with the village in 1915, and 1883. Deocharan, brother of Liladhar, exe- 
he succeeded in maintaining his, what the cuted a kahala (Ex. 3) claiming half the 
Assistant Settlement Officer calls, illegal share jointly with Liladhar in the bouse in 
possession asa trespasser in the village and question on the 22nd May 1895, wherein he 
had bis name recorded as such. If we are claimed that he alongwith his brother Lila- 
right in our view that he solemnly executed dhar had half share in the house which was 
the deed of sale and received consideraticn purchased in the name of Liladhar end 
and gave possession of it to the vendee, he Ganpat, and he sold one of the rooms of that 
was re-paying the faithful seivices of Baha- house roofed with tiles said to be in his 
dur by m^nipnlaiing deceitful ir.c»ea- yciressicnforasuinof Fe.lOto JesekMisri 
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one of the executants of the sale-deed in 
question (Ex. 3 A). The two sale-deeds (Exs. 

3 and 3-A) were presented to the Sub Regis- 
trar of Ranchi for registration almost simul- 
taneously between 2 and 3 p. m. and they 
were registered. The sale-deed (Ex. 3) relat- 
ing to the house bears No. 2,630 for 1895 
entered in Book I, Vol. 19, at pages 87-88. The 
sale-deed (Ex. 3-A) relating to Mouza Keri 
in dispute bears No. 2632 for 1895 entered 
in Book I, Vol. 13, at pages 275-279. Janak 
Misra in whose favour a portion of the house 
in Ranchi was sold by Ex. 3 did not intend 
to keep the house to himself, for immediate- 
ly he conveyed the same by means of the sale- 
deed (Ex. 3-A) to Mu-rammat Jasoda Kuer. 
Therefore the sale-deed (Ex. 3) was execut- 
ed with a view to give him title to the house 
situate in Ranchi in order that the sale-deed 
(Ex. 3-A) with respect to Mouza Keri be 
presented for registration and registered in 
Ranchi. Neither of the parties lived either 
at Ranchi or at Daltonganj, and the distance 
from their respective residences to Dalton- 
ganj was almost double. Obviously they 
thought it convenient to have the document 
registered at Ranchi instead of at Dalton- 
ganj, as 45 miles in that part of the country 
is an inconvenient distance to tfavel for 
ordinary people not having good convey- 
ance at their disposal, the country being co- 
vered by hills and jungle. This in itself 
is not a dishonest motive and might in 
the circumstances be a good motive to 
avoid going to Daltonganj. In the present 
case nothing has been shown why the par- 
ties would avoid having the document re- 
gistered at Daltonganj, except the one 
ground referred to above. No circumstance 
has been shown to indicate that the parties 
wanted to avoid the publicity of the regis- 
tration of the sale-deed (Ex. 3-A) in the 
Daltongani District. There is nothing to 
show that they wanted to defeat or defraud 
any creditor or that they had any other 
sinister motive. Therefore the fact that 
Janak got the sale-deed executed in his 
favour by Deocharan with respect to the 
house in Ranchi would not in itself affect 
the registration of the document provided it 
was a 6ono jide deed with a view to carry out 
the intentions of the parties in executing 
and registering the sale-deed (Ex. 3-A) in 
Ranchi with respect to Mouza Keri. It is 
said that Deocharan had no interest in the 
house and that the house belonged to 
Bahadur Sahu and that he was the real 
purchaser under a ecle-deed, dated the 
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June 1883 fromaKumhar in the farzi name 
of his am-mukhtear Liladbar Misra and his 
brother-in-law Ganpat Sahu. In support 
of this reference is made to Bx.-A, sale-deed 
executed by Bahadur Sahu in favour of 
Akhouri Sundar Behari^Lal, dated the 19th 
March 1902, several years after the kabala 
in question (Ex. 3-A). In that sale-deed 
Bahadur Sahu recites that he had pur- 
chased the house in question under a re- 
gistered sale-deed, dated the 25th June 
1883, with his own funds farzi in the name 
of his mukhtear-am Liladhar Misra and 
his brother-in law Ganpat Sahu, and that 
he disposed of it to Akhouri Sundar Behari 
Lai for Rs. 125. Deocharan Misra, brother 
of Liladhar Misra, on the other hand, in 
the sale-deed CEx. 3) stated that he was a 
co-sharer with Liladhar in the house in 
question and that he owned and possessed 
one of the rooms of that house and that he 
sold that off to Janak Misra per sale-deed 
(Ex. 3) on the 22nd May 1895. Bahadur 
Sahu took part in the execution of the sale- 
deed (Ex. 3-A) in favour of his wife, the 
plaintiff in the case. The deed confirmed 
the sale of the house by Deocharan to Janak 
by Ex. 3. Bahadur Sahu, therefore, allowed 
the property to be sold by Deocharan 
Misra in favour of J anak Misra. The sale- 
deed of the 25th June 1883 in favour of 
Liladhar Misra and Gopal Sahu on the face 
of it shows that Liladhar Misra had interest, 
and Deocharan is brother of Liladhar. 
Therefore upon the document as it stands 
it cannot be said that Liladhar or Deocharan 
had no title to the house in question. Ac- 
cording to the tenor of the document and 
the relationship that existed between 
Deocharan and Liladhar, the former would 
appear to have title to the house in ques- 
tion which he purported to convey by the 
sale deed (Ex. 3) to Janak. In a proceed- 
ing for registration of a document title to 
property cannot be gone into. There was 
a property, namely, the house situate within 
the Ranchi District and the Sub-Registrar 
of Ranchi had jurisdiction to register the 
document relating to the house in question. 
Deocharan Misra purported by kabala (Ex, 
3) to sell a portion of that house to Janak 
Misra, and Janak Misra, therefore, under 
that sale-deed acquired an ostensible title 
which he forthwith conveyed by Ex. 3-A to 
the plaintiff. Section 28 of the Indian 
Registration Act does not require anything 
more than the existence of a property with- 
in tho juriadiotion of a parUoular SttV 
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Begistrar in order to entitle him to" regis- 
ter* the aame:.’ 'Ram Dai x. Rapt Chan- 
drahali Vehi ■(!). The cases cited are 
distinguishable. Jn- the case of Ear-, 
endra Lai Roy v. Hari Dasi Debi (2) 
the property mentioned in the mortgage 
bond in question was a -fictitious properly. 
It had no existence in Calcutta, and, there- 
fore, under s. 28 the registration of the 
document was invalid. In the case of 
Mathura Prasad v. Chandra Narain Chow- 
dhury {3) the sale-deed with respect to 2 
bighqs, 1 katha in Kalhua in the District 
of Muzafiarpur, which purported to give 
title to a party to a mortgage in order to 
entitle the, registration thereof in the Dis- 
trict of Muzaffarpur was not produced nor 
was it shown that there was delivery of pos- 
session by virtue of the sale- deed. In that 
case it was fouud that to the knowledge of 
both parties the mortgagor had no title to 
that property and that he never intended 
to part with th^t property. In those circum- 
stances the registration of the document 
in the District of Muzaffarpur was held to be 
inoperative having been registered outside 
the Registration Law. The circumstances 
of tbia case are quite different from any of 
those cases. The first case obviously does 
not apply, inasmuch as the house in the 
District of Ranchi is not a fictitious proper- 
ty. The second case does not apply, inas- 
much as on the face of the previous sale- 
deed of the 25th June ltj83, Liladhar Misra 
brother of Deocharan Misra had title to the 
property, and Bahadur Sahu who took part 
in the execution of both the sale-deeds 
(Exe.-3 and 3- A) led Janak Misra to believe 
that Deocharan had title to the house and 
did not disclose his own title if any. There- 
fore, these decisions of their Lordships of 
the Judicial Committee do not apply to 
the present ease. The vendees themselves 
took part in the transaction regarding the 
registration of the documents (Exs. 3 and 
3- A) and cannot be permitted to taka this 
plea. 

We, therefore, hold in disagreement with 
the yiew taken by the learned Subordinate 
Judge that the document in question is not 

(1) 52 Ind. Cas. 446, 4 Pat. L. J. 433. 

(2) 2.3 Ind.' Cas. fe37, 41 C. 972; 41 1. A 110, 27 M. 

L J. 60: (1914) M. W. N. 462*. 16 M. L T. 6; 18 0. \V. 
N. 817; 19 C. L J. 484; 16 Bom. L. K. 400, 12 A. h. J. 
774; 1 L. W. 1050 (P. C.). 

(3) 60 Ind. Cas. 833; 25 t. W. N 985, 40 M, L. J. 
189; 19 A, L, J. 385; 33 0. L. J. 440; 23 Bom. L R. 629; 
1921) M. W. N. 370; U L. W; 1; 29 M. L. T. 413; 2 P. 

U T, M7 (P. 0.). 


illegal on account of its having been re- 
gistered by the Sub^Registrar of Ranchi. 
The Issue Mo. 12 having been thus answer- 
ed, the answer to Issue No. 6 is obvious; 
and that answer is in the affirmative. 

The plaintiff is entitled to get possession 
of the disputed property. The plaintiff’s 
title is fortified in this ease by the fact 
that she had been in posse.ssion of the 
property for over 12 years from 1895 to 
1909. Her possession was to the knowledge 
of Janak Misra who had taken part in the 
exercise of right of possession by the plaint- 
iff, some of the counterfoils having been 
signed by himself. 8he, therefore, acquired 
an absolute title to the property by adverse 
possession for over 12 years, having exer- 
cised it openly and adversely to the know- 
ledge of the defendants. Therefore, even if 
the registration of the document was illegal, 
the title acquired by her by adverse- pos- 
session remains intact, and the defendants 
have no right to dispossess her in the 
manner in which they did in the year 1910 
or thereafter. 

The obvious result of these findings is 
that the plaintiff is entitled to succeed in 
the suit, and the suit must be decreed. 

The next question is the extent of- the 
decree to be given in favour of the plaintiff. 
Her case in short is that she is entitled to 
get possession of all the properties in 
Mouza Keri with Tola Bhagiya and the 
other Tolas appertaining thereto and that 
the survey entry recording some of the 
Tolas as appertaining to Bhagiya as distinct 
from Mouza Keri is wrong. This issue haS’ 
not much concern with defendants Nos. 2 
to 5, but only defendant No. 6. Defendant 
No. 6, as already observed in the earlier 
part of the judgment, has not taken keen 
interest in the litigation and did not con- 
test the plaintiff’s claim either here or in 
the Court below though he filed a written 
statement, and in this appeal he has not 
entered appearance. It appears that the 
sale-deed of 1909 (Ex. 13) filed in this case 
describes the extent of the property to 
which the defendant No. 6 is, entitled as 
zarpeshgidar of the mokarrari interest in 
that village. He is not entitled to bold 
possession of more than what that docu- 
ment gives him. Therefore the plaintiff is 
entitled to take khas possession of alL the 
properties, except Tola Bhagiya, as described 
and dkailed in the deed of 1909 (Ex. 13). 
This again was a clever move on the part 
of Janak Misra to have a large quantity of 
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lands excluded from Uousa Keri and to 
have Tola Bhagiya recorded in the Record 
of Rights in his name as owner thereof 
The result is that the judgment of the 
Court below is reversed and the decree is 
Bet aside, and the plaintiff’s suit is decreed 
with costs throughout The plaintiff will 
also be entitled to, get meshe profits prior 
to the suit from defendants Nos. 1 to 5. 
The amount will be determined in a subse- 
quent proceeding. She will get mesne pro- 
fits also pendente lite as also for the subse- 
quent period up to the date of delivery of 
possession or thiee years from the date of 
the decree of this Court, whichever event 
occurs first. 

Adami, J.— I agree. 

z. K. Decree set aside 


MADRAS HIGH COURT. 

Civil Miscellaneoos Appeal No. 432 of 
1924 

AND 

Civil Revision Petition No. 175 of 1925 
October 22, 1925 

Present; — Mr. Justice Wallace and 
Mr. Justice Madhavan Nair. 

V. VENKATARAMA AIYAR— 
Appellant 
xersns 

T. V. SQNDARAM AIYAR and others — 
Respondents. 

Civil Procedure Code {Act V of um), 0 XU, r 2S 
—Trial Court, findings of, on all issues — Order of 
remand for further evidence on some issues only — 
Jurisdiction. 

An Older of remand by a Court of Appeal m a 
case where the Trial Couit has disposed itself of all 
the issues and given a decree on thos' Imdings cannot 
come within the scope of 0 XLt, i, 2,3, C P. (1 , and 
is, therefore, not appealable 

Muppauaraju Venkata Radhakrishna Rao v 
Venthurumilli Venkatarao, 81 Ind Cas 985, (1921) 
M. W N 922, 47 M L J 552, 20 L. \V 711, 33 M. 
L T 135, AIR 1925 Mad 229, 48 M L J 713, 
followed 

A Oourt of Appeal acts without jurisdiction if it 
remands “the whole case" while it wants furthei evi- 
dence only on two issues Tiie proper course in such 
circumstances is to direct the Trial Court to take the 
requisite further evidence and submit it to the Appjl- 
late Oourt for recording its own findings 

Appeal against, and petition under s 115 
of Act V of 1908 and s. 107 of the Govern- 
ment of India Act in tlie alternative to re- 
vise an order of the Court of the Second 
Additional Subordinate Judge, Tinnevel- 
ly, dafe^ the 30th October 1924, in 4. S. No. 


199 of 1924, preferred agaiiist a decree of 
the Court of the Principal District Munsif, 
Tinnevelly, in 0. S, No. 17 of 1923. 

Mr. M. S. Vaithinatha Aiyar, for the 
Appellant. 

Messrs K. S. Champakesa Aiyangar and 
V. C. Gopalaratnam, for the Respondents. 

JUDGMENT. — It has been argued be- 
fore us that no appeal lies in this case. We 
clear that an order of remand in case where 
the Trial Oourt has disposed itself of all the 
issues and given a decree on those findings 
cannot come within the scope of O. XLI, r. 
23, and that, therefore, ho appeal lies. Oerta- 
in decisions of this Court have been cited 
before us to the effect that the order of re- 
mand must be deemed to have been passed, 
though improperly passed, under O. XLI, 
r 23 and that, therefore, an appeal lies, but 
no decision quoted has the effect of over- 
ruling the view we took in a similar case, 
Muppavaraju Venkata Radhakrishna Rao 
V. Ventlivrurnilli Venkatarao (1) which wa 
see no rea'^on at present to abandon. We 
hold, therefore, that no appeal lies The 
appeal against order is dismissed. In the 
civil revision petition we are confined to 
the question whether the Subordinate Judge 
exceeded or improperly exercised his juris- 
diction in the order under revision. That 
order displays several inconsistencies and 
is obscure in its purport. The Subordinate 
J udge holds at one stage, e. g , that 3rd de- 
fendant is not a necessary party and yet re- 
mands the case retaininghimon the record. 
Again at another stage he remands “the 
whole ca3e“ wliile he lays down that only 
issues Nos 5 and 6 are to be re-tried. He does 
not say wherefrom he gets a jurisdiction to 
remand the whole case for re-trial merely 
because he wishes further evidence on those 
issues, particularly when the Trial Oourt 
has considered those issues on the evidence 
which was put in before it and recorded its 
findings thereon. It appears to us that the 
Subordinate Judge’s order was made with- 
out jurisdiction and that the proper course 
in the circumstances was for him to direct 
the principal District Munsif to take the 
further evi lence he wished and submit it 
to his O^urt, whereon he would record his 
own finding. We set aside the order of 
remand and direct that the decision of the 
principal District Munsif stand; and that 
the District Judge do call for any farther 


(l) 81 bid Ch 935, (I92lj M W 9’J?; 47 M L 

J 552. 2)h \V 7U; 35 M L T, 135, A. I tt 1925 
225. 48 iM L. J. 713. 
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Evidence lie requires and on its receipt 
decide the appeal de novo for himself. We 
would make it clear that the lower Appel- 
late Court’s decision that the 3id defend- 
ant is not a necessary party falls to the 
ground along with the reversal of its order 
and is, therefore, still open for decision at 
the re hearing of the appeal. The civil re- 
vision petition is allowed to this extent. 
There will be no order as to costs either in 
the civil revision petition or the appeal 
against order. 

V- N. V. Appeal dismissed, 

8- D. Petition allowed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 341 op 1924. 
November 20, 1925. 

Present ; — Mr. Justice Wallace. 
RAMASWAMI AIYANGAR— Plaintiff 
— ^Petitioner 

VCVSllS 

T. RAGHAVA AIYANGAR— Defendant-- 
Respondent. 

Stamp Act (IJ of 1899), s. 35, Sch. I, Art l-Un- 
Btamped document--^ Acknowledgment, whether evidence 
of debt— Oral evidence. 

Whether an acknowledgment of a debt was execut- 
ed in order to supply evidence of such debt or was 
fk mere note or extract of accounts cannot be decided 
on the terms of document alone. Therefore, i£ such 
document is unstamped it cannot be held to be in- 
admissible in evidence without taking oral evidence 
as to the purpose for which it was executed, 

Surjumull Murltdhar Chandick v. Ananta Lai 
Damani, 74 Ind. Cas. 1029, 46 M. 948, 45 ivt L J 
399; 18 U W. 485; (1923) M. W. N. 743, A. Hi. 1924 
Mad. 352, relied upon. 

Petition, under s. 25 of Act IX of 1887, 
praying the High Court to revise a decree 
of the Court of Small Causes at Taniore 
dated the 10th October 1923, in S. C S 
No. 542 of 1922. 

Mr. R. Sethurama Sastri, for the Peti- 
tioner. 

Mr. A. V. Viswanatha Sastri, for the Re- 
spondent. 

JUDGMENT. — The point at issue in 
this petition is whether the lower Court 
was right in ruling that a "rolcha" which 
plaintiff wanted to file was inadmissible in 
evidence because unstamped. The ‘rokha,' 
in my view, is certainly an acknowledg- 
ment of a debt of Rs. 250 due to plaintiff 
by defendant and is signed by him, and 
was left in plaintiff’s possession. It con- 
tains no promise to pay the debt or any 
stipulation to pay interest or to deliver pro- 


perty, The only factor remaining, by which 
it may be brought within Art. 1 of the 
First Schedule of the Stamp Act is whether 
it was obtained in order to supply evidence 
of such debt. Plaintiff argues that it was 
not obtained for that purpose because it is 
a mere note or extract of defendant’s ac- 
counts, which plaintiff summoned for but 
defendant suppressed. Such a point is 
not one which can be decided on the terms 
of the document alone. The surrounding 
circumstances have also to be considered. 
Now the low'er Court rejected the document 
in limine before any evidence as to these 
circumstances had been led and owing to 
his action, it is probable, as is urged before 
me, that all the evidence available re- 
garding these circumstances was not put 
forward. Even as it is, there is evidence 
in Exs. A, B and D practically unanswered 
BO far by defendants, which assert definite- 
ly that the "rokha" is only a copy of de- 
fendant’s own accounts, in which the actual 
acknowledgment was entered. 

In the view he took of the case the Sub- 
ordinate Judge held that it had to be de- 
cided purely on the oral evidence. It is 
plain that he rejected the "rokha" without 
allowing oral evidence as to the surround- 
ing circumstances to be led, on which evi- 
dence it was his duty to record a finding 
whether or not the dominant idea in obtain- 
ing the document was to obtain evidence 
of the debt. [See the case quoted by the 
Subordinate Judge in Surjumull Murlidhar 
Chandick v. Ananla Lai Damani (1).] 

The case must, therefore, go back. I re- 
verse the decree of the lower Court and 
direct that this case be re- heard in the light 
of the above remarks. Costs up to date 
will abide the result. 

V. N. V. Case remanded. 

8. D. 

(1) 7i Ind. Cas 1029; 4C M 918. 45 M. L. J. 399; 
18 L. W. 485; (1023) M. W N. 743; A. 1. 1{. 1922 Mad. 
352. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1951 op 1925. 
January 15, 1926. 

Present: — Mr. Justice Walsh. 

KHEM KARAN DAS— Plaintiff- 
Appellant 
versus 

BALDEO 8INQH and aNi raa.i — 
Defendants — Rbspondentb. 

Agra, Tenancy Aet (II of 1901), t. ^loo^Ateounl, 
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itdt for^ against co-sharer — Claim for rent^ whether 
can be joined --^Preoedents-^'Revenue cases 

A osliarer, m a suit for an account brought under 
8 . 165 of the Agvf^ Tenancy Act against another co- 
sharer* cannot join a claina in respect of a separate 
matter altogether, namely, for rent 

Kaly an Singh v i?a;a,3Uureported Decisions, p. 345, 
followed. 

The High Court ought to follow, especially in 
matters of procedure, as far as it can do, the policy 
or line of decisions adopted by the Revenue Side in 
oases which strictly belong to the revenue jurisdiction. 

Second appeal from a decree of the Dis- 
trict Judge, Budaun, dated the Slst of 
August 1925. 

Mr. S. A. Haidar, for the Appellant. 

JUDGMENT.— I agree entirely with 
Mr. Haidar that this is a nice question and 
an important question, but having made up 
my mind quite clearly, and being prepared 
to give my reasons, I propose to dismiss the 
appeal so that he can appeal without fur- 
ther delay to the Letters Patent Bench. The 
question of law is whether a co-sharer hav- 
ing claim against another co-sharer, in res- 
pect of a separate matter altogether, namely 
for rent, can join that claim to a suit under 
0 . 165 of the Tenancy Act brought for an 
account. It is a mere question of procedure, 
but sometimes questions of procedure go to 
the root of a matter, and I can understand 
that the Revenue Side may have reasons for 
refusing to allow two such suits to be join- 
ed. A suit for accounts involves totally 
different considerations, and inasmuch as 
Assistant Collectors are not trained lawyers, 
it is quite likely that it is considered im- 
portant to keep these matters distinct. The 
revenue procedure is strict and technical, and 
I find on referring to the Fourth Schedule, 
that thesuits on the Revenue Side aie group- 
ed and that a suit under s. 95 or s. 102 
for arrears of rent is grouped in group 
A, whereas a suit under s 165 is grouped 
under group B. I find also that in the 
case of Kalyan Singh v. Raja (1) which 
I am told refers to the Board of Revenue 
— the authority which the learned Judge 
has relied upon in his judgment — the 
Revenue Side have held that rent payable by 
a CO sharer for his tenancy cannot be taken 
into account under this section. I have 
not seen the report and I do not know what 
reasons are given, but I assume that the Re- 
venue Court have good reasons. Mr. Agar- 
wala in his well-known book on this subject 
upon which he is an authority cites this case 
without comment, jjresumably because there 

(1) 3 Unreported Decisions, p 543. 


was no special reason for criticising it. I think 
the High Court ought to follow, especially in. 
matters of procedure, as far as it can do so, 
the policy or line of decisions adopted by 
the Revenue Side m cases which strictly 
belong to the revenue jurisdiction, and I, 
therefore, hold that the. learned District 
Judge was right in the view which he took. 
Holdlngthe clear view thatl do, and having 
given my reasons for agreeing with the 
lower Appellate Court, I dismiss the appeal 
summarily so as to enable the appellant, if 
so advised, to appeal under theLetters Patent 
without delay. 

s. s. Appeal dismissed. 

N. H. 


MADRAS HIGH COURT. 

Second Civil Appeals Nos. 84 to 96 and 
474 OP 1924. 

July 22, 1925. 

Present;— Mr. Justice Ramesam. 

R. BHUNJANGA RAO-Dkpendant 
—Appellant 
versus 

PERIYATHAMBI GOUNDAN and 
othebs—Plaintifps— Respondents. 

Madras Estates Land Act (I of 1908), s 2 {S)^ 
Post settlement Inam, whether estate — Inamdar* whe^ 
ther land-holder — Second appeal — New case. 

The consideration that a person is the owner of both 
the varams is material m determining the applicabil- 
ity of the Madras Katates Land Act, only wheie the land 
18 a whole mam village and an enfranchised mam. [p. 

1049, col 1] 

IVlioro a post settlement inam is a whole village 
held on a permanent under-tenure, the case falls 
under s 2 (3) (e) of the Madras Estates Land Act [p. 

1050, col 1] 

Where in a suit by a tenant claiming to be a ryot. 
under the Madras Estates Land Act to set aside an alleg- 
ed sale of Ills holding against an mamdar, the plaintiff 
and the defendant both in the Trial Court and in 
the Court of Appeal proceed on the footing that 
the plaintiff was a ryot and the defendant a land- 
holder, it IS not open to the defendant in second 
appeal to contend that he (the defendant) was a ryot 
and that the plaintiff was an under-tenant under him 
and that the Madias Estates Land Act was not applic- 
able as between them, [p 1049, col 2] 

Second appeals against a decree of the 
District Court, North Arcot at Vellore 
in A. 8. Nos. 122 to 134 and 121 ot 1922, 
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preferred agntnst' that of the Court of the 
R^yfenti# IfiyisiODal Officer at Vellore, in 
fliiminary Suits Nos. 4 to 8, 14 to 21 and 3 
of' 1921 respectively. 

^'he Advocate-General and Mr, M. S, 
Vaidyanatha Tyer, for the Appellant. 

■‘ Mr, SubrAhmanya Iyer, ioT the Respond- 
eilfs. 

JUPGMfiNT. — The first point argued 
by the learned Advocate General before 
me ih this batch of second appeals is that 
the "Estates . Land Act does not apply to 
tije case. To understand this point it is 
neOessary to set forth the history of the 
suit village. Exhibit D is a statement 
dated the 15th day of January 1873 initial- 
led by Mr. Whiteside the then Collector 
of North Arcot. It is headed “statement 
showing the particulars of shrotrieni mok- 
osa sarvamaniam villagers in the minor- 
estate of Arni jaghir, North Arcot Dis- 
trict.” It shows that the suit village of 
Rajammarpuram was granted by the then 
jaghirdar Thirumala Rao 8aheb in Fasli 
1211 to the ancestor of the defendant’s 
vendor K. Krishna Rao. The grantee seems 
to have applied that certain lands may 
be given '-to* him On eowU Uiiure for con- 
structing a tank and building a village. 
The suit village was granted to him and 
for the first tw-o years after the grant, no 
assessment was fixed. It was said that the 
assessment will be fixed after two years. In 
Fasli 1216 he submitted accounts and re- 
quested that 50 pagodas may be fixed on 
it as mutka (rent) and it was accordingly 
fixed. Afterwards a document was issued 
to his son Madhava Rao in Fasli 1233 
which states that the beriz was reduced 
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the original grantee is a ryot under the 
Arni jaghirdar and the plaintiffs are under- 
tenants to whom the Estates Land Act 
does not apply. If the defendant is not 
a ryot under the jaghirdar of Arni but is 
himself regarded as a land-holder, his posi- 
tion would then be that of one who is 
generally and loosely described as a sub- 
sequent inamdar. If he is a subsequent 
inamdar, the matter is not open to me 
for discussion though I confess I am inclin- 
ed to agree with the view of WalHs, 0. J. 
in Gadodhara Das V, Suryanarayan 
naik (1) and of Schawbe, 0. J., and' De- 
vadoss, J.,Mn Brahmayya y, Achirajn (2). 
So far as this High Court is gonfsernedi 
the matter is now settled* by^ the 
majority of the Full Bench against^ au 
inamdar and I am bound by it. Where a 
grantee pays some kind of rent to the 
zemindar whether he should be regarded 
as a subsequent inamdar and, therefore, a 
land holder to whom the Estates Land Act 
should apply as between him and his tenant 
or wdiether he should be regarded as a ryot 
under the zemindar paying rent to him, 
the Estates Land Act applying to bis re- 
laticns.with the zemindar but not as be- 
tween him and his under-tenants (s. 19 of 
the Act) must always be a difficult ques- 
tion to decide in the application of the Full 
Bench decision. In this state of the author- 
ities, if there is nothing else in the qase, 
the matter would no doubt be a somewhat 
difficult point to decide but the pleadings 
in the case make my task lighter and the 
position of the appellant more difficult. 
The suit was brought under s. 112 of the 
Estates Land Act. The defendant was 


to 10 pagodas. So far the statements in 
column 19 of Ex. D suggest that the vill- 
age wa-9 granted to a ryot for rent. The 
document then proceeds to say “The 
inam appears to have been granted sub- 
sequent to paimash. In 1223 the grantee 
represented that the ryots were very poor 
and the rent should be reduced. Accord- 
ingly 40 pagodas were permanently remit- 
ted. It will be safe to continue the giant 
which evidently falls within the scope of 
s, 15 of Regulation XXX of 1802”. From 
the reference to s. 15 of Regulation XXX 
of 1802, the Advocate- General argues that 
the whole transaction was one of leasing 
to a ryot, that the so-called grantee Krish- 
na Rao and his son Madhava Rao were 
merely ryots under the Arni jaghirdar and. 
the, defendant who is the descendant of 


described as a shrotriemdar. Even mokaea 
Ex. D pui ports to be a list of shroiriem 
sarvamaniam villagers and a mere cultivat- 
ing ryot cannot get into such a document. 
Paragraph 4 of the plaint says : — “ The 
plaintiiTs and otheis have been paying to 
the defendant's predecessors’ kisP at the 
said late fiom time out of memory and the 
lands compiised in paffa/i No. 34 .as ryoH 
lands”. Ihis is not denied in the written 
statement; on the other hand para. 5 of 
the written statement lefers to the plaint- 
iff and other ryots of the village. So also 
paia, 7. In para. 10 of his written state- 

(1) 64 Jnd. Cas. 317; 44 M. 677; 41 M. L. j’. 97; 

(1921) M W. K.41,3; 14 L W. 453. ' ' 

(2) 70 lEd. Cas. 615; 45 M. 716; (1922) M. W. N. 280; 
31 M.L. T.91; 43 M. L. J. 229; A. I. B. 1922 Mad, 
373 F. B. 
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ment defendant pleads that he is entitled to ' 
levy the prepiium under the Estates Land 
Act. Paragraph 11 refers to plaintiffs and 
other ryots of the village. Paragraph 12 
says that the^suit is barred by limitation 
under Schedule A serial No. 5 under s. 55 
of the Madras Estates Land Act. No plea 
is taken in the written statement; no issue 
raised as to the maintainability of the 
suits. In the course of the arguments be- 
fore the Deputy Collector, the defendant 
Seems to have argued that he possessed oc- 
cupancy right over the lands of the shro- 
tnem. The Deputy Collector meets his 
argument by referring to the judgment in 
Summary Suits Nos. 53 to 97 of 1915 on 
the file of the Divisional Oflicer, Vellore, 
(Ex. I) which held that the ryots of the 
village held occupancy rights and which 
also shows that the District Munsif befoie 
whom the suits were originally filed re- 
turned them for presentation before the 
Revenue Divisional Officer on the ground 
that the shrotriem was an estate under the 
Estates Land Act. Those suits were by a 
mortgagee of the defendant, the defendant 
himself not being a party to them. It may 
be that the Deputy Collector was not quite 
correct in regarding Ex. I as conclusive 
between the parties. The Deputy Collector 
then says “When this position is arrived 
at, there is no more argument necessary to 
sho%v that the defendant was not acting 
lander s. 53 of the Estates Land Act and 
that he was not allowed by the provisions 
of s. 46 of the Act to collect premium from 
the plaintiffs." Up to this stage no ques- 
tion about the applicability of the Act 
seems to have been raised by the defendant 
and even then the point raised by him was 
that he was the owner of both the varams 
and that the plaintiff had ro occupancy 
right. There seems to have been a 
confusion of thought on the part of tlm 
defendant and of his legal advisers. The 
consideration that a person is the owner of 
both the varams is material in determining 
the applicability of the Estates Land Act, 
only where the land is a whole village and 
an enfranchised inam: vide s. 2, cl (3) {d) 
of the Act. We have nothing to do with 
an enfranchised inam in this case. The 
suit land is part of the Arni estate. The 
only question is whether the defendant is 
himself a land-holder or whether he is a 
ryot under the jaghirdar and it is im- 
material whether he w’as the owner of both 
melvaram apd Jcndivaram prior to the euit. 


If he is a subsequent Anamdar^ even if he 
was at ope time owner of both melwaram 
and kudivaramt that fact does not make 
the act inapplicable as in the case of an 
enfranchised inam. But the defendant 
seems to have thought up to the arrange- 
ment in 1919 under Ex. C he was the owper 
of hoihvarams and, therefore, he had a right 
to take premium or charge enhanced repts 
though he is a Subsequent inamdar and 
that somehow some provisions of tji© 
Estates Land Act will not touch Jiim. 
Still he seems to have thought that he was 
a land-holder under the Estates Land Aot. 
in appeal also no question as to the appli- 
cability of tlie Estates Land Act seems to 
have been raised. In second appeal the 
point was, no doubt, expressly raised in 
grounds Nos 2 to 8 Tlie Advocate General 
suggests that the defendant never nieant^jo' 
admit that the act was applicable to h^ 
up to the execution of Ex 0 in 1919 apd 
that the arrangement under Ex. C itself wias 
effected in consideration of the defendant 
admitting plaintiff s occupancy rights apd 
it may be that the defendant thought that 
after the conferring of the occupancy rights 
on the tenants under Ex. C, the vijlage 
became an estate, but the District Judge 
points out in para 3 of his judgment that 
the suggestion put forward by the defend- 
ant, namely, that Ex. C3 was executed in 
consideration of defendant admitting oc- 
cupancy rights of the tenant differed 
materially from the plea in the wiitten 
statement. Anyhow the written statement 
does not deny the allegation in para 4.Qf 
the plaint that the plaintiffs and others w eie 
enjoying the lands as ryoti lands and were 
paying kist to the defendant s predecessors 
from time out of memoiy. It is impossible 
to make out from defendant’s written state- 
ment that they ever meant to deny that the 
suit land w^as an estate prior to 1919 and to 
allege that it became an estate only after 
1919. Thus with reference to the plead- 
ings, I must hold it is not open to the 
defendant now to contend that the Estates 
Land Act is not applicable as betw^een him 
and the plaintiffs. I think there is also 
another giound on which this point mnst 
be decided against the appellant though 
this was not suggested by the respondents 
Vakil at the lime of argument and there 
was no discussion on it at the Bar. The 
view taken by Wallis, C. J , in Gadadhafa 
Das V. Suryanarayana Patnaik (1) ^ ai^d 
by Schawabe, 0. J., and DevadoBs/J^^A 
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Brahmayyav. Achiraju (2) can only apply 
to minor subsequent inarms^ that is, the so- 
called subsequent t reams which are not 
whole villages. Where the subsequent 
inam is a whole village held on a perma- 
nent under-tenure, the case must really 
fall under B. 2 (3) (e) and there is no scope 
for a difference of opinion. In the present 
case though the suit village was carved out 
of another larger village, ever since 1801 
it was regarded as a distinct and separate 
village. That being so, cl. (e) of s. 2 (3) 
will apply. The first contention of the 
appellant must, therefore, be disallowed and 
the conclusion of the Courts below that the 
higher rent sought to be charged on the 
plaintiffs and other tenants under Ex. C is 
not binding on the ryots must stand. 

The second point argued by the Advocate- 
Geneial may now be stated. In 1919 the 
defendant and his ryots entered into an 
arrangement described in Ex. C by which 
from Fasli 1329 onwards, a rate of rent 
higher than the rate prevailing up to then 
was to be paid for the land? in the village 
and a lump sum of one year’s rent accord- 
ing to the old rate was to be paid to the 
defendant. The sum was accordingly paid. 
In para. 6 of the plaint it was suggested 
that the payment was towards the rent for 
Fasli 1329. This was denied by the defend- 
ant who alleged it was in pursuance of 
Ex. C. The plaintiff took no issue on the 
point. The whole oral evidence set forth 
by the Divisional Officer shows it was in 
pursuance of Ex. 0 and his contention was 
that it was paid as a premium. Nor was 
any suggestion made before the District 
Judge that the payment was for rent for 
Fasli 1329. This payment was, therefore, 
obviously a premium and was so regarded 
by the Divisional Officer, though its pur- 
pose seems to have been to enable the de- 
fendant to make certain improvements to 
the village tank. Whatever the purpose 
might have been, the defendant was not 
entitled to collect it under s. 46 of the Act. 
The plaintiff and the other ryots were entitl- 
ed to recover it from him if they filed a 
suit within six months from the date of the 
collection. (Schedule, A part il, item No. 
15). In this suit, there is no prayer for the 
recovery of that amount. Even if there is 
a prayer, it would have been barred. 

But the plaintiff alleged in para. 7 of the 
[^aint that the defendant is liable to have 
amount credited from the rent for Fasli 
but there is no prayer asking for such 


a credit in para. 11 of the plaint. In the 
view 1 take, the absence of a prayer ie 
Immaterial. If the suit had been filed with- 
in six months after payment, the plaintiffs 
might be granted a declaration that th^ 
amount paid by the ryots mi^ht be cre- 
dited towards the rent for Fasli 1329. Buf 
the suits were not filed within six months 
afterpayment. To compel the defendant 
to credit it towards the rent of Fasli 132^ 
is the same as taking back the amoun^ 
from him on the ground of an illegal col- 
lection and then re-paying it to him under 
the heading of rent. This process is no^ 
permissible as it cannot be recovered from 
him on account of the bar of six months. 
The Deputy Collector did not discuss the 
point. It is a point which arose only on the 
fourth issue after his findings on the first 
and second issues are known. Accepting 
his finding on the fiist and second issues 
that the pattahs for enhanced rents are 
not valid, the question arises whether the 
pattahs should not be held to be valid for 
the rents properly payable according to 
plaintiff’s contentions, and, if so, whether 
the sale notices should be held valid tq 
that extent. [Fide s. 53, cl. (2)]. The point 
was raised before the District Judge by thq 
defendant and the District Judge dis- 
allowed it on grounds which are not intel- 
ligible to me. The Judge says “The pay- 
ments cannot be regarded as illegal exac- 
tions in addition to the rents lawfully 
payable. They were made by plaintiffs in 
ignorance of their legal rights." I am not 
able to understand how, because the plaint- 
iffs made the payments in ignorance of 
their legal rights and the defendant ob- 
tained the payment taking advantage of 
the ignorance, the payment is other than 
an illegal payment falling under s. 144 of 
the Act. It was not paid as rent. It was 
paid as something else. Defendant was not 
entitled to it; it was, therefore, an illegal 
exaction The plaintiffs ought to have sued 
for it within six months. Their right to 
recover it is barred. They are, therefore, 
bound to pay the rents for Fasli 1329 and 
the sale notices to set aside which the suits 
are filed under s 112 of the Act are partly 
valid and partly invalid. See s. 52 (3) of the 
Estates Land Act. 

I, therefore, modify the decrees of the 
Courts below by declaring that the sale 
notices issued by the defendant are invalid 
in so far as the excess rent charged under 
Ex. X is concerned, but are valid in so far 
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aa they cover the rent previously payable 
by the ryots. 

The parties will bear their own costs 
throughout, 

V. N V. Decree modified. 

s. D, 


MADRAS HIGH COURT^ 

Original Side Appeal No. 15 of 1925. 

September 8, 1925. 

Present : — Sir Victor Murray Coutts Trotter, 
Kt., Chief Justice, and Mr. Justice Beasley, 
L. RATHAN SINGH— Petitioner— 
Appellant 
versus 

The commissioner op INCOME-TAX 

TO TAB GOVERNMENT op MADRAS— 
Dbfbn dant — Respon uent. 

^ Income Tax Act (XI of 1922), s. 10 (2), (vi), (vii), 
Obsolete mach\7iery — Motor-car rendered useless 
by accident — Reliefs under sub-sections, whether alter- 
native or cumulative- -Motor-car, purchase of, solely 
for use of parts in existing cars— Expenditure whe- 
ther of capital nature or incurred for purposes of 
business— Deductions, right of assessee to. 

‘Obsolete machinery' under the Income Tax Act 
means machinery which though it is able to perform 
its function has become in common parlance out of 
date and performs its function so indillerently or at 
such a cost that a pmdent man instead of continuing 
to use such machinery would discard it and instal 
more labour-saving machines. A new car w’hich is 
wholly useless for its purposes because it has broken 
to pieces in an accident is not “ obsolete machine ” 
under the Act and the owner is not entitled to claim 
a deduction, therefore, under s. 10, (2) (vii) of the Act. 
[p. 1051, col. 2.] 

The various reliefs by way of deductions specilied in 
B. 10 of the Income Tax Act are not alternative and ex- 
clusive, but must be treated as disjunctive and cumula- 
tive and if any deduction claimed falls within the ex- 
press words of any one of the sub-sections, it is not open 
to Government to say that it is really covered by 
the general provision of sub*s (vi), i e , the omnibus 
ci. (vi) cannot be construed as extinguishing the 
right to deductions which are specifically outlined 
and defined in other sub-sections of the Act, [p. 1052, 
col. 2; p 1053, col. 1 ] 

Appeal from an order of Mr. Justice 
Kumaraswami Sastri, dated the 13th August 
,la34, passed in the exercise of the Ordinary 
Civil Jurisdiction of this Court in the 
matter of s. 45 of the Specific Relief Act, 
8. 66 of the Income Tax Act and of Rathan 
Motor Service. 

Mr. K. V. Sesha Iyengar, for the Appel- 
lant. 

Mr. M. Patanjali Sastri, for the Reepond- 
ept. 


JUDGMENT,— This Reference raiaea 
two points. The assessee's business is that 
of an owner of motor-cars plying for hire. 
Only two points were raised before the 
learned J udge, though the first was raised 
under two heads. We propose first to dis- 
pose of the second contention. 

The assessee was the owner of a new car 
which very shortly after it was purchased 
met with an accident and had to be sold as 
scrap iron and the learned J udge has held 
that this entitles him to claim a deduction 
under s. 10(2j(vii) of the Indian Income Tax 
Act of 1622 on the footing that this may be 
treated as having become in the words of 
the Act ‘obsolete.’ It seems to us that this 
is contrary to the plain meaning of the 
language used. ‘Obsolete machinery’ means 
machinery which though it is able to per- 
form its function has become in common 
parlance out of date and performs its func- 
tion so indifferently or at such a cost that 
a prudent man instead of continuing to use 
such machinery would discard it and instal 
more labour-saving machines. In our 
opinion, the word ‘obsolete’ is quite in- 
applicable to a new car which is wholly 
useless for its purposes because it has 
broken to pieces in an accident and, in our 
opinion, this cannot be allowed as a deduc- 
tion and we disagree with the learned 
Judge. 

A much more difficult point is raised with 
regard to the second matter which relates 
to certain items which were disallowed 
by the Income Tax Authorities as being 
of the nature of capital expendituie which 
is excluded from deduction by s, 10 (2) 
(ix). That sub-section allows any ex- 
penditure (not being in the nature of 
capital expenditure) incurred solely for the 
purpose of earning the profits or gains of 
the business. The latter comes to a total 
of Rs. 3,296-2-2 and it seems reasonably clear 
that the first three items were additions to 
the machinery and plant used by the firm, 
which can clearly be classed under the head 
of capital expenditure. The largest item is 
one of Rs. J,925 which is described as the 
costs of the old car purchased from Tirali 
Srinivasa Iyengar, The evidence of the 
assessee about that which seems to have 
been accepted, is that he bought the car 
not to use it as car but to resolve it into its 
component elements and use the parts for 
casual repairs to his existing fleet of cars. 
The remaining items are for the renewfil 
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of various parts of the cars actually engaged 
in the business of the assessee. 

- ' The Income Tax Authorities rely upon a 
decision in Scotland under the Statute in 
Yogae at the time, viz,^ a XII of the Customs 
and Inland Revenue Act' of 1878, 41 Vic. 
Ch. XV. That section directs the Com- 
missioners in assessing the profits and gains 
of a trade to allow such deductions as they 
may think just and reasonable to represent 
the diminished value by reason of wear and 
tear during the year of any machinery or 
appliances used for the purpose of the con- 
cern and belonging to the person or com- 
pany by whom the concern is carried oh. 
Upon that it was held in the case of Cale- 
donia Railway Co v. Banks {!) decided in 
the Court of Exchequer in Scotland that the 
assessee could not deduct the actual ex- 
penses of occasional repairs and renewals 
and then proceed to claim an additional 
deduction under the general section of the 
Statute for the same thing under the guise 
of wear and tear. With that decision no 
body wishes to quarrel, but it is argued for 
the assessee that the position under the 
Indian Statute is quite different because 
the sections relating to deductions and the 
sub-sections allowing deductions must be 
taken to be disjunctive, and it is not an 
answer to a claim which clearly falls within 
the words of any one of the sub-sections to 
say to the assessee that he must be deemed 
to have obtained that deduction under some 
other sub-section. Deductions are allowed, 
such are material forthe decision of this case 
— under s. 10 (2) (y), {vi) and(?x). Cl. (i;) allows 
a deduction in respect of current repairs to 
buildings, machinery, plant or furniture, 
the deduction permitted being the amount 
paid on account thereof. It is said in this 
case that the renewal of parts of a machine 
cannot be treated as a current repair but 
must be treated as a new addition of capital 
to enable the machine to be kept in proper 
running order. It is pointed out that by 
cl. (vi) of sub-s. (2) a deduction is allowed 
in respect of depreciation which has been 
assessed by Government at the not ungener- 
ous figure of 20 per cent, and it is said that 
the assessee having had the benefit of this 
large deduction under cl. (vi) cannot get the 
same deductioil over again in another form 
by having recourse to cl (i?). In our opinion, 
if the Legislature meant the various reliefs 
by way of deductions specified in s. 10 of 

(1) 1 Tax. Cas. 487. 


the Act to be alternative and exclusive, 
they could very easily have said so and, in 
our opinion, if any deduction claimed false 
within the express words of any one of 
the sub' sections it is not open to Govern- 
ment to say that it is really covered by the 
general provision ~ of sub-s. (vi). It is 
obviously arguable that most of the repairs 
in this case can be described as current 
repairs though of, course, the matter is one 
of degree, If carburetter .o| a- motor car 
ceases fo function, we should^ incline to the 
view that the renewal of the carburetter 
in order to enable the car to keep the road 
is properly described as running repair. On 
the other hand, if a car as a result of an 
accident had nothing left but a wbeel and 
everything else had to be renewed, clearly 
the sensible view would be that the renewal 
of the car could only be described as an 
increase of capital. But apart from that we 
have the provision of sub-s. (2) (ix) which 
speaks in general terms of any^ expenditure 
(not being in the nature of capital expendi- 
ture) incurred solely for the purpose of 
earning such profits or gains. Without 
committing ourselves to a view as to what 
are current repairs within the meaning of 
cl. (v), we think it reasonably clear that the 
cost of repair set forth in the list that was 
handed up to us must be treated as an ex- 
penditure incurred for the purpose of earn- 
ing the profits or gains of the business and 
we do not think that it can properly be 
treated as capital expenditure which is ex- 
cluded from the operation of cl. (ix) If this 
view be correct, the cost of an old car for 
the sole purpose of using bits and parts of 
it for carrying out repairs to cars on the 
road which is the main item in the assessee’s 
claim for deductions beingnearly two-thirds 
of the whole, stands on the same footing as 
if he had obtained and used new parts fur 
repairing his fleet of motor-cars from time 
to time. In this case we feel that the Legis- 
lature has done that which is so often done 
in Indian Acts and that by enumerating too 
much and trying to cover every possible 
case, they have per incur iam given more 
than one remedy in resp 0 j.t of what is clear- 
ly one ground of deduction. But until and 
unless the Act is amended, we think that 
separate heads of reliefs must be treated as 
disjunctive and cumulative and hold that 
the deductions claimed except as regards 
the first three items fall within the express 
words of 8. 10 (2) (ix) and that the Scottish 
case is inapplicable in India, because the 
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Act wKicli the Scottish case interpreted was 
an Act which only contained deductions for 
depreciation and did not like the Indian 
Act specify under separate heads other 
deductions differently described. We do 
not think it would be right to hold that 
what 1 may* call the omnibus cl. (m) can be 
construed as extinguishing the right to 
deductions which are specifically outlined 
and defined in other sub-sections of the 
Act. We feel the result to be unsatisfactory 
and to be one which gives more to the 
assessee than Was intended or indeed is 
just; but the fault is that of the draftsman 
of the Indian Act who threw into the 
section the omnibus clause modelled on 
B. X[I of 41 Vic Ch. XV without reflect- 
ing that such a clause was not wanted in an 
Act which contained the specific deductions 
taken from the later English Finance Acts 
The result will be that the appeal is allowed 
with costs. On the reference there will be 
judgment for the Commissioner with costs 
to be fixed at Es 150. 

V. N V. Appeal allowed, 

MADRAS HIGH COURT. 

City Civil Court Appeal No. 22 of 1924. 

Octobers, 1925. 

Present:— Mr, Justice Phillips, 

P. S KESAVALU NAICfiSER- 
Defendant — Appellant 
versus, ^ 

The corporation of MADRAS— 
Plaintief — Respojjdbnt 

Madras City TenUrits' Protection Act (III of 1922), 
ss. 2, cl (//), "Lessee of right fr om Corporation to 
put up building on roadside Const) action of puoca 
build^O^ -Long possession— Is me of pei'inits, effect 

aft^Ptrson in possession^ whether tenant— Compensa- 
tion on ejectment- Interpretation of Statutes 
Where the defendant's predeeessoi-in-title was 
allowed by the Corporation of Madias to put np a 
building on tho roadside in the City of Madias for 
the purpose of selling aeiated water and ico and 
leases for^ terms had been granted alid renewed from 
time to time to defendant's predecessor and then to 
defendant, and two years before suit, yearly permits 
had been issued under the Municipal Act to the de- 
fendant to keep the ice depot 
Held, that the defendant was a tenant within the 
meaning of a. 2, cl (4) of the Madras City Tenants’ 
Protection Act and was entitled under s 3, on eject- 
ment, to be paid compensation for his buildim?. ! p, 
1054, col 2; p 1055, col h] ^ 

Wlien a man has spent a considerable gum of money 
in ejecting a pueca masonry building on another’s 
land, there is a legitimate inference to be drawn 
that ho did so in the hope that he would not be 
evicted, although it is an inference which may be 
rebutted by other circumstances, r^bicli show that he ' 
could not have had such a hope. [p. 1055, col 1.] 
When the Legislature passes an enactment, its 


provisions must be looked to rather tlian the inten- 
tion of the Legislature, as ‘ revealed in the discus- 
sion which picc^ded the passing of the Act [ibid] 

Tho preamble of an Act may be releircd to only 
in a cHse of ambiguity or where it is necessary to 
interpret the Ac't itself so as to give eilect to its 
purpoit [p 1055, cx)l 1] 

Appeal from a decree of the City Civil 
Court, Madras, in O. S. No. 68 of 1^23. 

Mr K, Duraisami Iyengar , for the Appel- 
lant 

M.r. S, Rangasami Iyengar, for the Re- 
spondent. 

JUDQMENT.-“In this case the facts 
are as follows. The defendants uncle, 
Muthuswami Naicker, put up the building 
in suit 48 years ago, on the roadside land in 
the Pantheon Road, for the purpose of sell- 
ing mrated waters and ice. The building 
is a pucca masonry one and the plaintiff, 
Corporation of Madras, now wishes to eject 
the defendant, to whom the pioperty was 
given by his uncle about lt!08 The defend- 
ant obtained lease deeds for this property 
in 3908, 1911 and 1914 for a period of three 
years each. At the end of the last lease, 
the Corporation proposed to sell the right 
to occupy the building and site at auction 
and notice was issued on 18th April 1917; 
(Ex. IV). The defendant protested against 
this by a Lawyer's notice (Ex. II) and put 
in a petition (Ex. Ill) on 3Uth April 1917. 
As a result of this, a fresh lease for one 
year was granted to the defendant and this 
was renewed for a second year in 19l8 for 
the year 1918 1919. When the new Muni- 
cip'al Act was passed, the Corporation seems 
to have thought that it could not grant a 
lease of the suit properly and they propos- 
ed to auction the propeity and grant a 
license. On 21st February 1919, the date 
of the auction, no biddezs turned up. On 
24th Februarv 1919 the defendant went to 
the Revenue Officer and agreed to pay a 
rent of Rs 3-8 0 per mensem in respect of 
the suit land, and on 14th July 1919 the 
Corporation granted him the lease Ex. EtJ. 
On 17 th March 1920, a notice was issued by 
the Corporation, that the right of putting 
up a bunk on the suit site would be sold by 
auction. But, as a matter of fact, no auction 
appears to have taken place, and on 9th 
October 1920 the Corporation issued Ex. P, 
which purports to be a permit under a, 526 
(1^, Act IV of 1919. Under this the defend- 
ant was permitted ‘to occupy the suit site 
'for the purpiose of keeping an ice depot for 
one year, A similar permit was issued on 
4th August 1921 for the year ending Slat 
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March 1922. On 2nd March 1922, the Cor- 
poration again proposed to auction the 
site and then finally on 11th November 
1922 the Corporation gave a notice to the 
defendant to quit. The defendant replied 
stating that he had held the land for a very 
long period and that he was entitled to 
compensation under the City Tenants’ Pro- 
tection Act. 

The main question for consideration here 
is, whether the defendant is a tenant within 
the meaning of the Madras City Tenants’ 
Protection Act. The learned City Civil 
Judge has found that he was not a tenant 
but merely a licensee. We see that upto 
31st March 1920, the defendant had been 
obtaining leases from the Corporation for 
the use of the site and was undoubtedly 
up to that time a tenant. It is suggested 
that for the year 1920 the Corporation had no 
power to grant a lease of the suit land as it 
comes within the definition of public street 
contained in the Act. Such public streets 
are vested in the Corporation and although 
the Corporation has not the full ownership 
in them, yet they have a certain proprietary 
right in the soil, and this has been recog- 
nised in Sundaram Aiyar v. Municipal 
Council of Madura and the Secretary of 
State for India in Council (1) in which it 
was held that the Corporation had a cer- 
tain proprietary right in the soil of public 
streets. Under the new Municipal Act of 
1919, the Corporation is authorised to lease 
any Corporation immoveable property and 
if the Corporation has a proprietary right 
in public streets to the extent of that right 
it can grant a lease, and even, if it had no 
right to grant a lease I do not think the 
Corporation can now contend that the lease 
actually granted by them in 1919 was void 
as being prohibited by law. Uptil March 
1920 therefore, the defendant was a tenant. 
But it is contended for the respondents that 
by the mere fact of his accepting Exs. F 
and Q the permits under s. 226 (1) he be- 
came a mere licensee. When we turn to s. 
226 (1) we find that it deals with persons 
making holes and causing obstruction in 
the street, and provides that persons are 
forbidden to make holes or cause any 
obstruction in any street unless the consent 
of the Commissioner is obtained. Clause (2) 
prescribes that, when such permission is 
granted, such persons shall cause such 
iMika or obstruction to be sufficiently bar- 
red and enclosed and shall cause such bole 
OSf; 12 


or obstruction to be sufficiently lighted dur- 
ing the light. It is not suggested that the 
plaintiff’s building was in any sense an 
obstruction to the street and the idea of 
allowing him to occupy it for the purpose 
of keeping an ice depot from year to year 
has no connection with the provisions of 
8. 226. Section 226 deals with the tempor- 
ary obstructions, which would be an offence 
unless permission is granted for making 
them. It has nothing whatever to do with 
giving licenses for keeping an ice depot. 
The defendant never even expressed his 
consent to be a licensee. He and his pre- 
decessor had been tenants of the Corpora- 
tion for over 40 years and the mere fact 
that these extraordinary permits were issu- 
ed to him and were not refused, cannot 
convert that tenancy into a holding by mere 
license. In the absence of evidence that 
the defendant agreed to be a mere licensee, 

I think that the mere issue of licenses 
would not be sufficient material to raise a 
presumption of a change in the nature of 
his possession, which had for many years 
been that of a tenant. The present case, 
where the license is obviously a license 
which the Corporation has no pawer to issue 
in such form and in the circumstances that 
existed, is much stronger and the defendant 
must be deemed to have been holding on 
as a tenant after expiry of his last lease. 
Even on 10th April 1920 he was treated by 
the Tahsildar as a tenant of the Corpora- 
tion. No attempt was made to disturb his 
possession and bis possession has all along 
been of the same nature. Whenever any 
change was proposed to be made, the de- 
fendant has protested and no change has 
actually been made in the nature of his pos- 
session. The question then arises whether 
the defendant is a tenant within the mean- 
ing of 8. 2, cl. (4) of Act III of 1922. That 
clause reads as follows: — 

“ ‘Tenant’ means tenant of land liable to 
pay rent on it, every other person deriving 
title from him, and includes persons who 
continue in possession after the termination 
of the tenancy”. The defendant certainly 
would seem to come within the definition. 
It is, however, argued that in order to under- 
stand this definition, which is not in itself 
ambiguous, one must refer to the preamble 
of the Act which says: ‘‘Whereas it is neces- 
sary to give protection to tenants who... have 
constructed buildings on others’ lands in 
the hope that they would not be evicted so 
long CB they ppy a fair rent", Tba rule of 
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coQstruction is that the preamble of the 
Act may be referred to in a case of am- 
biguity or where it is necessary to interpret 
the Act itself so as to give effect to its pur- 
port, but it is doubtful whether the mean- 
ing of definite and unambiguous words can 
be strained because their natural interpreta- 
tion would seem to extend the'alleged scope 
of the Act. In any case I do not think, 
that in the present instance it can be said 
that the Act does not refer to persons in the 
position of the defendant. Nor am I satis- 
fied that the defendant's position is not 
that contemplated by the preamble. It is 
difficult now to adduce evidence that the 
person who constructed the suit building 
48 years ago did so in the hope that he 
would not be evicted. The oral evidence 
of the actual builder to that effect would 
not be oi much value when given for the 
purposes of such a suit as this, but I think, 
that, when a man has spent a considerable 
aum of money in erecting a pucca masonry 
building on another’s land there is a legiti- 
mate iiuerence to be drawn, that he did so 
in the hope that he would not be evicted, an 
inference, which may be rebutted by other 
circumstances, which show that he could 
not have had such a hope. In the present 
case there is something rather more than a 
mere inference, for, as the learned Judge 
points out, “the defendant’s predecessor-in- 
title apparently ventured upon a brick-built 
structure, in view of the favour that he then 
enjoyed from very high officials who got 
ice from him". If he enjoyed the favour 
of high officials (possibly officials in the 
employ of the plaintiff Corporation) it is 
difficult to suppose, that he spent his 
money without hoping that he would be 
allowed to reap the benefit of the expendi- 
ture. In that view the defendant would 
come within the meaning of the Act. It 
is argued that if the provisions of the Act 
are applied literally, the scope of the Act 
would be very materially widened beyond 
that expressed in the preamble. This may 
be so, but when the Legislature passes an 
enactment, its provisions must be looked to 
rather than the intention of the Legislature, 
as revealed in the discussion which preced- 
ed the passing of the Act. Construing the 
Act as it stands, I must hold that the de- 
fendant is a tenant within the meaning of 
the Act and consequently under s. 3, is en- 
titled on ejectment to be paid compensa- 
tion for his building. Ha did make an 
appHcatiofi under s, 9 but (hat is sot press- 


ed. This is intelligible when we remember 
that the plaintiff Corporation is not the 
absolute owner of the plaint site and con- 
sequently what the defendant could pur- 
chase under s. 9 is only the limited interest 
of his landlord. The suit will have to be re- 
mitted to the lower Court for investigation 
as to the value of defendant’s superstructure 
and when, that has been determined, the 
decree will have to be modified by award- 
ing that amount to the defendant as com- 
pensation. A finding as to the amount of 
compensation payable to be submitted with- 
in three weeks. Objections seven days. The 
defendant will have his costs of this appeal 
and the costs of the lower Court will be 
provided for in the revised decree. 

In compliance of the above order the City 
Civil J udge, Madras, submitted the following 

FINDINGt- 
* ♦ * ♦ 

I submit a report to the effect that the 
structure put by the defendant on public 
Municipal land is worth Rs. 468-15-0 and 
that he is entitled to compensation at that 
rate before is evicted by the plaintiff. 

JUDGMENT. — The petitioner is not 
entitled to rental value but only to the 
value of the building. The finding that it 
is worth Rs. 465-15-0 is, therefore, accepted 
and plaintiff will have a decree for posses- 
sion of the land and superstructure on pay- 
ment of this amount less the annual rental 
due by defendant upto date of delivering 
possession. Each side will bear his own 
costs in the lower Court. The time for de- 
livery is one month. 

V. N. V. Plainti^'s claim decreed. 

N. H. 


MADRAS HIGH COURT. 

Second Crvin Appbal No. 265 op 1923. 

August 17, 1925. 

Present: — Mr. Justice Phillips 
POORANALINGAM SERVAI — Plaintiff 
— ^Appellant 
versus 

VEERAYI AND others — Defendants 

Respondents. 

Co-pur^aser»— Excess price paid by one— Possession 
suit for, by other— Decree conditional on payment of 
balance due— Court, jurisdiction of. ' 

If one of two CO- purchasers of a property has paid 
more than his portion of the purchase-money iho' 
Court, in a suit for possession of his share by tha 
other purchaser, can order that he must pay hia 
portion of the purchsee-money in default Mora 
recovering posaession, 
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Rajah of Viztanagram v. Rajah Setrucherla Soma^, 
Bekhamraz, 26 M. 686^ 13 M.'L. J. 83, followed. 

i6fecond appeal agaiPSt a decree of the .' 
Caurfc of the Siibordiilate Judge, Siva- 
gauga, in A. S. No. 60 of 1921, (A. S No. 987 ; 
of4f9i20, on the file of the ' District Court, . 
R^mnad), presented against that of the 
Court of the Principal District Muneif, 
Manadoiadura, in O 8. No. 367 of 1919. 

.Mr. A, V, N arayanaswami lyer^^ for the 
Appellant. 

Mti K, y. Sesha Iyengar, for the Re- 
spondents. 

JUDGMENT. — In this case the first 
d^endant and second defendant jointly 
purchased the suit property, the first 
defendant paying Rs., 34.0, and the second 
defendant Rs. 60, the understanding being 
that each was to have half the property 
and the excess money paid by the first 
defendant was on benalf of the second 
defendant and re^payable by him. The 
first; defendant 8ul)sequently redeemed a 
usufructuary mortgage on the land and paid 
th^ Whole of the mortgage-money and took 
possession. J ust prior to this redemption, 
ther plaintiff bought the second defendant’s 
share in the property and now brings this 
suit for redemption of his share of th'e 
usufructuary mortgage and. • for partition, 
ail'd for delivery of possession of his sepa- 
rate share. 

The second appeal has beep argued at 
very great length on the assumption that 
thfs is a pure redemption suit, but this 
overlooks the fact that it is in effect and 
in Uame a partition suit, for the plaintiff 
seeks to recover a demarcated half share 
of ^'the suit property. The ^ lower Courts 
have ordered the ^plaintiff before getting 
possession of his half share to pay to the 
first defendant Rs. 140 the purchase-money 
paid by her on bejmlf of the second 
defendant. There can be no doubt that in 
a partition suit all equities between the 
members of the co-parcenary should be 
worked out allotting to each member the 
share to which he is equitably entitled. It 
is argued for the appellant that this princi- 
ple is only applicable to the Hindu Law of 
partitions and that under any other law 
these equities cannot be enforced but no 
reasons are assigned for drawing such 
distinction. We ce^rtainly have the authori- 
ty of an American Writer (Freeman on Co- 
tenancy and Partition) that such equities 
should be adjusted. This seems to be only 
reasonable and in accordance with what is 


right and proper. Fre^ihan at page 67 S 
• mentions the vety same equity as is in' di^- 
' pute here. The passage runs : — - 

“If one of the covenants has advanced 

more than his propcftion of' the purchase- 
money, the Court may decree' that payment 
of the excess be made’’ to him, and in 
.default of such payment, that the inoiety of 
the tenant in default may be sold to satisfy 
the amount equitably due from it.'’ ‘ 

No English cases on the point ha\^e been 
cited, but I may refer to the case In Rajixh 
of Vizianagram v. Rajah Setrucherla Scnna-^ 
sekhararaz (1), There it was held that 
where a tenant paid the public revenue 
on the land, he was entitled to a charge 
for that amount against his co-owner. At 
page 7o3*, there is the following passage 
“ But when once the right of contribution 
is established, as in the present case, it 
certainly cannot be an inequitable or violent 
stretch of such right to make it a charge 
against the cO'Owner's share’*. Even if there 
is no legal charge in the present case, y’eto'n 
equitable principles such a charge^ can 
bet enforced and when it comes to' partition- 
ing the property between two co- tenants 
this >equity should, in my opinion, be en- 
forced. On this ground alone, I think the 
second appeal must fail and, therefore, I 
do -not propose to discuss the various 
arguments put forward on the footing that 
this is a mere suit for redemption. 

Another point has been raised, namely, 
that the first defendant is not entitled 
to interest on the Rs. 140. The lower 
Courts have awarded interest from the date 
of payment until the date of the decree. 
This, I think, is wrong. The plaintiff ha8 
not been allowed mesne profits, because the 
first defendant had paid the whole of the' 
money due on the usufructuary mortgage, 
but from the date the first defendant got 
into possession, the purchase-money ot 
Rs. 140 cannot bear interest; foi' she has, In 
lieu of interest, had possession of the lancj. 
■ Until that date the fir^t defendant "has 
certainly suffered damages in hkving had 
to pay the excess amount of the purchase- 
money and on that ground, I think, She is 
entitled to interest. The interest from 22i\A 
July 1918 to 16th June4920 is, the?*ef<3re, 
disallowed, Subject to this modification^ 
the second appeal is dismissed with costs, 

V. N, V. '' ' 

N. jH. - Appeal dUmUstd, 

(H 26 M. 686; 13 M. L. Jr81 / 
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Abatement of appeals and suits. 5ee 0. P. 0., 

1908, 0 XXII. 

Abkarl license— Prohibition to transfer and to 
sub-let See Contiuct Act, 1872, a. 23 112 

Acknowledgment. Limitation Act, 1908, a 19 

626 

, mateiial alteration in, See Document 305 

Acqulescencei fraudulent EsroppEL 1017 

Acts— General. 

Act i839-XXXII. Ini'ErestAct 

1856~1X See Bills of Lading Act 

- — 1860— XL V See Penal Codl 
1861— -V See Police Act 

— ISGS—XX. See Religious Endowments Act 
— - 1865 -X Sec Succession Act 

1870— VII <SVe Court Fees Act 

1871—1 See Cattle Trespass Act 

1871— IX See Limitation Act. 

1872—1 See Evidence Act. 

1872— IX. See Contract Act. 

1873— X, See Oaths Act. 

1877—1. See Specific Relief Act. 

1878— XL See Arms Act, 

1879- XVIII. See Legal Practitioners Act. 

— - 1881— XXVI. See Negotiable Instruments Act* 

1882—11 jSce Trusts Act. 

1882— IV. See Transfer of Property Act. 

— — 1882— V. See Easements Act. 

1886 “II. See Income Tax Act 

1887— VII. See Suits Valuation Act, 

— ^ 1887— IX. See Provincial Small Cause Courts 
Act. 

— 1889— VII. See Succession Certificate Act, 

— — 1890— VIII, See Guardians and Wards Act, 

1890— IX. 5ee Railways Act. 

1894—1. See Land Acquisition Act. 

1897— IX See Provident Funds Act. 

— 1897— X. See General Cuuses Act. 

— 1898— V. See Criminal Procedure Code. 

1899—11. See Stamp Act 

1908— V. See Civil Procedure Code, 

— 1908— IX. See Limitation Act. 

1908— XVI. See Registration Act. 

— 1909— III. See Presidency Towns Insolybkoy 
Act. 

- — 1910— 11. See Paper Currency Act. 

1910— XV^ See Cantonments Act. 

1911—11. See Patent Designs Act. 

1913— VII. See Companies Act, 

— - 191 9- X. See Usurious Loans Acrr. 

— 1920— V. See Provincial Insolvency Act. 

— 1920— XXVL See Limitation and Code op Civil 

Procedure (Amendment) Act. 
— - 1922— XL See Income Tax Act, 

1928— XL See RapEiLiNO an» Amending Act, 


Aots— Bengal. 

Act 1880-IX. See Cess Act. 

1885—1 See Bengal Ferries Act, 

1885— VIII. See Bengal Tenancy Act. 

1887— XII. See Bengal, N W P. and Assam 

Civil Courts Act. 

1910— IV. See Bengal Cess (Amendment) Act. 

— 1920— III. See Calcutta Rent Act 

Acts— Bombay, 

— 1874— III See Bombay Hereditary OtFiCEs Act. 
1876— X. See Bombay Revenue Jurisdiction 

Act 

1878— V See Bombay Abkari Act 

1879--XV1L See Dekkhan Agriculturists’ 

Relief Act 

1880—1 See Bombay Khoti Settlement Act. 

1901— III See Bombay District Municipal Act. 

1921— VI See Karachi Port Trust (Amendment) 

Act. 

Acts— Burma, 

1007— VI. See Burma Village Act. 

1920—11 See Rangoon Rent Act. 

1922— VI. See Cm of Rangoon Municipal Act*. 

Acts— C, P. 

1898— XI See C P. Tenancy Act, 

1903— XVI See 0. P Municipal Act. 

1917—11. See C P. L\nd Revenue Act. 

1920—1. See C. P Tenancy Act. 

Acts— Madras, 

1884— V. See Madras District Municipalituss 

Act. 

— 1889—1 See Madras Village Courts Act, 

1897— IV. See Madras Survey and Boundaries 

Act. 

1908— L See Madras Estates Land Act. 

1919— IV, See Madras City Municipal Act. 

— 1920— V. See Madras District Municipalixtbi 

Act. 

1920- XIV. See Madras Local Boards Act. 

— 1922— HI. See Madras Cm Tenants’ Protection 

Act. 

Acts— Punjab, 

— 1887— XVI. See Punjab Tenancy Act, 

1887— XVII. See Punjab Land Revenue Act* 

~ 1911— III. See Punjab Municipal Act. 

1912— V. See Colonization of QovBBNMESt 

Lands (Punjab) Act. 

1913—1. See Punjab Pre-emption Act. 

1918— VI. See Punjab Courts Act. 

^ — 1920—1. See Punjab Limitation (OusiOHj Agu 
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tJrt)IAN CASES, 


Acts— U. P. 

Act 1876— XVIII, See Oudh Laws Act. 

1901—11. See Agra Tenancy Act. 

1901— III. See U. P Land Revenue Act. 

1934—1 iS^ee U P. General Clauses Act. 

1910— IV. See U. P. Excise Act. 

1916— IL See U. P. Municipalities Act. 

1920— VI tVeeU P. Village Panchayat Act 

1922- XT See Agra Pre-emption Act 

1925— IV, See Oudh Courts Act. 

Regulations. 

Reg. 1793 — XXVII. See Bengal Regulation 

1806— XVII, See Bengal Land Redemption and 

Foreclosure Regulation 

— 1819 — ATIL See Bengal Patni Taluks Regula- 
tion. 


Statute. 

1015— (5 & 6 Geo. V, c. 01). See Government of India 

Act. 

Aden, orders of Resident at. See C. P. C., 1908,8 115 

367 

Adverse possession. See Also Limitation Act, 
1908, ScH 1. Art. 144. 

during tenure of life-tenant Sec Limitation 

Act, 1008, Sch I, Art 134 63 

Co-sharers— Ouster 

In the case of co-owncra the possession of one eo- 
owner is in law the possession of the other co-owiicrs 
as well, and it is not possible for one co-owner to 
put an end to that possession by any secret intention 
in his in md Nothing shoit ot ouster or something 
equivalent to ouster can bring about that result 
The fact that a co-shaier has been m exclusive 
possession of^ the joint house and has been making 
repairs to it, is not enough to constitute ouster, 

A co-sharer has a right to repair tho whole of the 
house, and, if he does so, liis act cannot be considered 
to bo an act of such an hostile character that it may 
be considered as equivalent to a denial on liis part of 
the title of the other co-owner or co-owners 0 
Mahadeo Prashad r Ram Phal, 3 0. W. N, 186, 13 0. 
L. J. 55; A I. K. 1926 Oudh 258 6 8 5 

Mortgage, redemption of— Widow of mortgagee 

retaining po^itinon — Lawful origin — Nature of 

widow's possession. 

M%ere after the redemption of a mortgage the mort- 
gagee retains possession of the mortgaged property 
and, after his death, his wddow comes to occupy the 
said property to the exclusion of the rightful heirs of 
her husband as well as the mortgagor, the possession 
of the widow cannot be referred to a lawful origin 
and is adverse to the mortgagor and, in case it ex- 
tends beyond twelve years, will ripen into ownership. 
A Ram Kubr v, Govind Ram, A. I R. 1926 All. 62; 48 
A. 145 414 

Mortgagor and mortgagee— Acquiescence, 

As between the mortgagor and the mortgagee 
neither exclusive possession by the mortgagee for any 
length of time short of the statutory period of sixty 
years, nor any acquiescence by the mortgagor not 
amounting to a release of the equity of redemption, 
will be a bar or defence to a suit for redemption if the 

E arties are otherwise entitled to redeem. O Bajrang 
lALi V. Mahrajia 832 

- '■» Occupancy rights. 

Occupancy rights can be the subject of adverse pos- 
session. 0 jSheo Nandan V. Hira Lal, 13 0. L. J. 6; 
A. I. it. 19^ Oudh 226 247 

II Possession under invalid title— Co^sharers— 
fftalization of rent by one co-sharer. 


tlf26 

Adverse possession- concld. 

If possession is acquired by a person under an in- 
valid title and he continues to remain in possession 
for more than 12 years, although the document relating 
to hia title may bo invalid for want of legistration 
or any other ground, yet the possession having lasted 
for more than 12 years the title becomes an unassail- 
able one 

Therefore, where a party originally enters into 
possession under an unregistered sale-deed, the defect 
m ins title is ouied by his having been in possession 
for over 12 years. 

If a co-sharer has been in possession of a particular 
land, his possession cannot be considered adverse 
against the other co-sharers, and his possession must 
be deemed to be on behalf of them all In older to 
establish adverse possession in such a case a co-shtrer 
has to establish that he expressly denied the title of 
the other co-sharers and remained in poseession after 
such denial for over 12 years 

Therefore, the mere fact that a co-sharer has been 
realizing rents of certain plots of land in which he is 
a co-sharer, would not establish that he has been in 
adverse possession eo as to extinguish the title of the 
other co-shaiers O Matiipal Sinuh r. ^^akjoo Prasad, 
3 O W N 10 ), A 1 R 1026 Oudh 141 99 

Sweeping land, effect of. 

The act of sweeping a piece of land occasionally 
does not amount to adverse pcesession against tho 
true oivncr. M Municipal Council, Cochin t Pratath 
BAMiDEvuJst, 22 L W 671, A I R, 1926 Mad 235 18 

Advocate, positicn and dutijs of. See Pkkm, Code, 
186(3,8 499, Excep. 9 737 

Agra \ re emption Act (XI of 1922), s. 12 (3)-^- 
Person ‘ claiming pi'e-emptxon meaning of — Vendee, 
or intended vendee, whether included 
The vendee, or proposed ^ vendee, or contemplated 
vendee, or intended vendee, is a person “claiming pre- 
emption*’ within the meaning of the clause "more 
pel sons than one of the same class claiming pre- 
emption”*in s 12 (3j of the Agra Pie-emption Act. 

The ordinary meaning of “to pie-empt” is to pur- 
chase in pieference to others, that is to say, even of 
the whole vv^orld, and pre-emption is the effect of the 
purchase The vendee, if he is successful in the end 
over other competitors, does in fact pre-empt and is, 
therefore, properly spoken of as a person claiming 
pre-emption. A Jagrup Singh v. Indrasan Pande, 24 
A. L. J. 325; A. I R. 1926 All. 216 1 

Agra Tenancy Act (II of 1901), 88.4 (6), 167, 
sch. IV, Item 29 — Suit to eject lessee of grove— 
Jurisdiction of Civil and Revenue Courts. 

A suit to eject the lessee of a glove who has been 
paying a portion of the produce of the grove- as rent, 
18 a suit to eject a tenant and is cognizable by a 
Revenue and not by a Civil Court. A Mahabaj Din v, 
Bhairon, a. I R, 1926 AIL 220 . i473 

88. 160, 167, See Landlord and tenant 

• 134 

8. 1 6 6 ~ A ccount , suit for, against co-shar er 

—Claim for rent, whether caii be joined. 

A co-sharer, m a suit for an account brought.under 
&. 165 of the Agra Tenancy Act against another co- 
sharer, cannot join a claim in respect of a separate 
matter altogetlicr, namely, for rent. A Khbm Karan 
Das V. Baldeo Wingk, A. L R. 1926 All. 282 1046 

88. 175, 177 -Letters Patent {All ), cl, 11— 

Civil Procedure Code {Act V of 1908\s, 116 — Revenue 
appeal— Didtrict Judge, order of— Appeal— Revision^ 
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Agra Tenancy Act— concld. 

No appeal lies to the High Court from au order, as 
apart from a decree, of the District Judge passed on 
^peal from a lievenue Couit under a 177 of the Agra 
Tenancy Act 

Nor 18 an appeal competent in such a case as the 
above under cl 11 of the Letters I’atent of the 
Allahabad High Court 

Obiter, — The High Court has pov^er to enteitain a 
revision of an older passed by a District Judge under 
8 . 177 of the Agra Tenancy Act A Kehui v. 
Thirpal, L R 6 a. 213 Rev , 23 A L J tG5, A I R 
1926 AU 113, 48 A 104 282 

88. 175, 182 — District Judge, order of — 

Appeal, third, to High Court, whetha lies 
8 ect ion 182 of the Agra Tenancy Act only allows a 
second appeal to the High Couit and not a thud 
appeal 

Therefore, no appeal lies to the High Court fioni an 
ordei passed by the District Judge on au appeal fiom 
an appellate order of a Collector A Kalka Prasad v 
Panna, A. I R 1926 Ml. 233 3 

8. 198— Tenant and sub-tenant Ejectment 

suit— Sub-tenant claiming to be tenant (iimsetf-Pio- 
prietary title, ({iiestion of, whether involved— Appeal, 
forum of 

In a suit by an occupancy tenant to eject a sub- 
tenant, w^here the lattei alleges that he is luniseU the 
tenant-m-chief and is lioldmg diiectly under the pio- 
prictor, no question of propiietaiy title is involved 
within s. 198 of the Agia 'IVmancy Act, and an upiieal 
against the decision of the Assistant Collector lies to 
the Revenue Court and not to the Civil Court 
The wolds “land-holder" and “tenant" do not in 
s. 198 tU of the Agra Tenancy Act embrace “tenant" 
and hi8 “sub-tenant " 

Per Boys, J —There is nothing in the heading pre- 
ceding 8 198 of the Agra Tenancy Act or in s 198 
(11 to indicate that in a case coming within s 198 (1) 
a question of proprietary title is necessarily in issue. 
Rather are all the mdicationa to the contrary. The 
answer to the question whether a matter of proprietary 
title is in issue cannot be based on any conclusion 
that the case is or is not within s 198 but must be 
answered independently of s 198 A Baldko Kurmi v. 
Kashi Ohamar, 24 A, L. J. 337, A. 1. R 1926 All 312 

995 

Amendment of plaint. See 0 P. 0,1908, 0 vi, 
R 17 599 

Appeal (Civil)— 

Set (i) C. P. 0., 1908, 89 96 to 112, 0 XLI, 0 XLIII, 
0. XLV. 

(ii) Lkttbrs Patent of the Hioh Courts -Sections 

RBLATINO TO APPEALS 

■ ** Decree tn favour of appellant, when 

can be set aside. 

Where a suit is partially decreed, and the plaintiff 
flies an appeal against that portion of the decree by 
which his suit has been dismissed, the Appellate 
Court has no power to set aside the decree granted m 
favour of the plaintiff in the absence of an appeal or 
oross-objection by the defendant N Marotrao v. 
Municipal Committee, Nagpur, A, L R. 1926 Nag. 281 

796 

* — Deficiency in Court- fee not made good 

— Negligence — Limitation, effect on. 

Where a memorandum of appeal does not bear the 
fall Court-fee and the deficiency is not made good m 
time owing to the gross negligence of the appellant or 
bis Counsel the appeal becomes time-barred. L Puran 
BMPsm 991 


Appeal (Civil)— concld. 

Dismissal for default— Decree. See 

C P 0,1908,0 IX, R. 8 496 

(Second). 

SeeC P 0 , 1908, 0. XLI, R. 27 661 

See J URiSDicTiON 760 

Discretion of lower Court— Inter- 

ference. 

No inteiferencc is justiliod m second appeal with a 
discietion exeicised by the lowei Courts, unless it is 
shown that the discretion was exeicised m an iin- 
leasonable manuei. O Kidar Nath v Bhikham Singh 

679 

Fuidingof fact — Question for trial 

not understood, effect of 

A finding of fact cannot be disturbed in second 
appeal, provided the facts found by the lower Appel- 
late Court aic relevant and the finding is based on 
evidence pi opei for consideiation 
It IS not necessary that the whole of the evidence 
gU’^en in the case should hrivc been consideied in the 
lower Appellate Court and still less that evei> pari 
of It should have been mentioned iii the judgment ; 
mteifeieuce is not justified b\ an apparent omission 
to cons id ei some material j)art ui c\ciithc mam pait 
of It IVIicK', how’evci, the lower Ax)pellate CoiiiL has 
entiielv^ misundcistood the question it had to try, its 
liiiding cannot be upheld m second appeal N Tuka- 
RVMi CiiiMARAM, 20 N L R 17, AIR 1924 Nag. 
91 327 

!ylala fides, whether question of fact— 

Interference by High Court 

A finding that a ceitain action of a Municipality 
was piornpt^^d by mala fides is a finding of fact, and 
canm)t be questioned in second appeal L Municipal 
C oMAinTEh Milkhi Raai, 7 L L J 358, A 1 R 1925 
Lah 5 »5 602 

Mortgage or sale—QueUion of fact 

The question whether a certain tiansaction is a 
moit^rageor a sale is a question of fact and cannot 
be agitated in second appeal L Pal Singh v. Ganga 
Singh,2L C 194 42 

New case. See Madras Estates Land 

Acr, 1908, s 2(3) 1047 

Pti manent tenancy, finding as to — 

High Court, interference by 

Where a lower Appellate Couit refuses to diaw an 
inference of the permanency of a tenancy fiom tho 
facts that the tenancy is an old one, that the rent baa 
not been varied and that the land was let out for the 
purpose not of building any permanent structure but 
of raising huts, there is no error of law which would 
justify the interference of the High Court in second 
appeal C Baikunatha Nath De v Shaik Hari, A. I R. 
1926 Cal 502 899 

Value of documentary evidence whe* 

ther can be considered 

A Court of second appeal will deal with the ques* 
lion of the admissibility in evidence of a document 
but not with its evidentiary value, C Ram Kumar 
Das V, Harnarain Das 1 04 

Appellate Court, power of— Discretion not exercised 
by Trial Court, 

If a Court does not exercise a discretion which it 
might have exercised, it is open to the Appellate Court 
to exeicise that discietion L Allah Bakhsh v, MuKiot- 
PAL Committee, A I. K 1926 t ah. 223 966 

Arbitration— Attiard, suit to enforce— Contract 
taimng arbitration clause^ validity of, whether ca»| 
he questioned. 
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Arbitration— conoid. 

In answer to a suit to enforce an award, made on 
a reference in pursuance of an arbitration clause con- 
tained in a contract alleged to have been entered into 
between the parties, it is open to the defendant to 
plead that there was no completed contract between 
the parties and that con equently the arbitration 
clause could not come into operation. This oh]ccl ion 
goes to the root of the whole matter and must be 
determined along with any other issues in the suit. 
L Kaghunath Das-Kam Sarup v Sulzbr Brudeher & 
Oo, 7 L. L. J. 611, 7 L 42, A. I R. 1926 Lah. 125 712 

Arms Act (XI of 1878)i 8. 19 (f) — Illegal possession 
of arms— Arms found in room attached to office fre- 
quented by many people— Lessee^ whether in posses- 
sion. 

The upper storey of a house used as the office of 
a certain Society, which was rented in the name 
of the accused, was raided by the Police and a pistol 
and a certain number of cartridges were found at the 
bottom of a gram bin in a room at the back of the 
kitchen which had no doors. Tlie accused was not 
present at the time of the search, but three other 
members of the bcciety, to one of whom the key of 
the house had been made over by the accused, were 
present. 

Held, that it could not be said that it had been 
pro\cd beyond reasonable doubt that the pistol and 
cartridges were in the possession of the accused A 
Krishna Copal r, Empfror, 27 Cr L J 201 5 8 9 

tenancy. See Landlord and tenant 80 

transaction—Proo^Tiamre of. 

In view of the extraoidinary prevalence of benami 
tran.sactions in India, even a slight quantity of c\i- 
dence may suffice to p^o^ e it. N Ahmad Baig v J^Iodel 
Mill, Nagpur, Lp., A. I R. 1926 Nag 262 25 

Bengal Cess (Amendment) Act (IV of 1910), ss. 
52, 52A~2Vottcc that tenure has been included 
within zemindarij publication of, proof of — Aoticc 
published before passing of Amending Act of WIO, 
whether can be proved oy certificate granted subse- 
quently — Cess, liability to pay. 

The publication of the notice mentioned in s 52 of 
the Bengal Cess (Amendment; Act must be strictly 
proved before the liability of the holder of a tenuie 
in respect of a cess can arise. 

A certificate given by the Collector m accordance 
with the provisions oi s. d 2A ol the Bengal Cess 
(Amendment; Act that a notice under s. 02 of the 
Act has been duly published, is conclusive preui: of 
the fact that the publication 'v\as made, it is im- 
material that the certificate refers to a publication 
which took place before the passmg of the Bengal 
Cess (Amendment) Act IV of 1910 which added s, 52A 
to the Bengal Cess (Amendment; Act. The Amending 
Act only provides the method of proving the publi- 
cation of the notice. It creates no new right nor 
does it affect any existing right. A notice published 
before the passmg of the Amending Act, may, there- 
fore, be proved by the pruauclion of a certificate 
from the Collector given after the passing of the 
Amending Act that the publication had been duly 
ifiado. C Kishi Kbsh Law v. Sons and Heirs ofSiiam- 
SBBR Kkan 43 

Bengal Ferries Act (l B.a of 1885), ss. 16,28 

•^Criminal trocedure Code {Act V of im) s 23L— 
.Ferry, unauthorised, maintenance of --Carnage of 

'if*”"'' 


Bengal Ferries Act -concld. 

Section 16 of the Bengal Ferries Act only makes 
the maintenance of a ferry within the prohibited area 
au unauthorized act but does not make such an act 
penal. Section 28 of the Act is, however, a penal 
provision which makes the maintenance of an un- 
autliorized feiry under s 16 of the Act an offence 
when the ferry is used for conveying a passenger, 
animal, vehicle or other thing for hire * 

In order to constitute a ferry such as contemplated 
by the Bengal Ferries Act it is necessary that there 
should be two points on both sides of the river so that 
passengeis and property may be conveyed from one 
side of the river to the other. It must be connected on 
both sides with land on the banka of the river. 

The maintenance of a private ferry is m contraven- 
tion of s 16 of the Bengal Ferries Act for which the 
Iiersoii who maintains tlie ferry may be liable for 
damages and an injunction may also be issued against 
him. If, howT.vcr, in addition to maintaining such a 
prohibited private ferry, he carries pisbcngeis or 
property he is liable criminally under s. 28 of the 
Act and each time he conveys passengers or property 
for hire ho commits an offence. Each Inp is a 
separate tiansaction and can be tried separately. 
Where several tups aie made within the course of a 
few days the propel procedi re is for the Magistrate to 
try the accused at one time only in respect of three of 
these tiansacticns and to use the lemaming transac- 
tions as e\ idence in the case for the purpose of deter, 
mining the amount of the damages payable under the 
Act. J£ a conviction IS obtained in lespect of liaiisac- 
tions selected for trial, the Court should stay the 
enqujiy into or trial of the other charges winch wdll 
have the effect of the acquittal of the accused cu 
those charges subject to the event of the conviction 
being set aside on appeal or revision. If the convic- 
tion 18 set aside the Magistrate maypioceed with 
the trial of or enquiry into other charges. Pat 
Jeobaran Singh v Ramkibhun Lal, 4 Pat. 503; A. 1. R. 
1925 Pat 623, 27 Ci L J 359 871 

Bengal Land Redemption and Foreclosure 
Regulation (XVII of 1806). 6’ee Mortgage 531 
Bengal, N. W. P. and Assam Civil Courts Act 
(XII of 1887), 8. 20, scope of. 

Section 20 of the Bengal, N. \V . P. and Assam Civil 
Courts Act does not confer a right of appeal from 
every older of the District Judge to the High Court; 
it only determines the iorum to which an appeal, if 
any, shall lie from decrees or ordeis of the District 
Judge. Pat Wabhiuan v. Mir Nawab Ali, 3 Pat, 1018; 
A I R. 1925 Pat. 1. 8; 7 P. L. T. 424 133 

Bengal Patnl Taluks Regulation (VIII of 1819), 
88. 8, 10— Patni sale — Notice, service of — F'ailure 
to Comply with requirements of sections — Sale, 

validity of. 

Failure to comply strictly with the requirements 
of ss. 8 and 10 of the Bengal Patni Taluks Regula- 
tion is fatal to the validity of a patni sale. P. C« 
Raja Bhupbndra Narayan Singh Bahadur v. Madar 
Bakhsh Sheikh, A. 1. R. 1925 P. C 297; 23 L. W. 9; 
521. A 430; 53 0. 1 681 

Bengal Regulation (XXVIl of 1793)-“P6r?nanewt 
Settlement— Income from jalkar, hat and ghatlaggi, 
whether taken into account — Income, whether liable to 
assessment to income-tax — Darbhanga Raj. 

The Permanent Settlement left to the zemindar the 
ground rents of land, shops, etc., in all the then ex- 
isting hats except such, if any, as were specifically 
excluded and if more hats are now shown to exist 
than appear in the Settlement papers it must be pre* 
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samed, in the absence of evidence to the contrary, that 
they have sprung up since the Settlement. If they 
existed at the time of Settlement they were left under 
the general regulations to the zemindar in the absence 
of any specific exclusion The onus is not on the 
assesses to prove inclusion but upon the Crown to 
prove exclusion. 

The Permanent Settlement Regulations apply as 
much to subsequently settled lands as to lands settled 
in 1793. 

Where a ghat has been settled with a zemindar, the 
latter has the right to collect mooring dues as well 
as tolls or ferry dues 

The income derived from jalkar, hat and ghatlaggi 
was included m the assets of the Darbhanga Raj 
when the ;)ama was assessed at the time of the 
Permanent Settlement, and such income is, therefore, 
not liable to be assessed to income-tax Pat Maharaj 
Dhi RAJ OF Darbhanga r Commisbionfr op Income tax, \ 
2 Pdt. L R 212 Cr , (1925) Pat 49, A I R. 1925 Pat 
313, 6 P. L. T 355 338 

Bengal Tenancy Act (VIII ofIdSS), S8.29,49— 

Ejectment— Under-TBiiyat -Occupancy rights— 
ability of andcr-raiyati holding 
An under-mii/at may acquire right of occupancy by 
custom or usage and is not then liable to be ejected. 

Ordinarily the holding of an under-raiiyat u bother 
with or without rights of occupancy is not heritable. 

The descendant of an under-raiyat with lights of 
occupancy, who fails to prove that his piedecessors 
interest was heritable is a trespasser and, therefore 
liable to ejectment C Iswor Sant v Torendra Natii 
Kuila, 42 0 L J 560, A 1 R 1926 Cal 163 981 

8.46, Sch. Ill, Art. 2 (b) — Limitation Act 

(IX of lyOS), s Hi— Proceedings under 6 nature 
of Agreement'' in s Mi (7), meaning of —Suit to 
i^ecover sent acciuing due duixng pendency of 
proceed in gs — Lnnita lion 

Proceedings under s 46 of the Bengal Tenancy Act 
are proceedings not ineroly for ejectment, but to* have 
a fair and equitable rent assessed by the C^^oiut If 
the tenant retuse.s to accept the agreement filed under 
tho provisions of the section, it is then that a suit 
for ejectment under the section can be commenced 
The word “agreement” m sub-s (7j of s 46 of the 
Bengal Tena.icy Act refers not to the agreement 
mentioned in the previous sub-sections but to the 
agreement arrived at between the landloid and the 
tenant when the Court has fixed the fair and equitable 
lent and the tenant has elected to i)ay that rent and 
not to be ejected from the holding 
The rent accruing due during the pendency of 
proceedings under s 46 of the Bengal Tenancy Act 
18 not suspended by virtue of the proceedings, and a 
suit after the termination of such pioceedmgs to 
recover such rent is governed by Art. 2 (6) of iSch. Ill 
to the Bengal Tenancy Act and the period of limita- 
tion provided in that Ai tide is not extended by the 
operation of s. 14 of the Limitation Act. C Port 
Canning and Land rMPUovBMBNT Co v. Heirs op Bahir 
Molda, 43 0. U J. 45, A. 1 R. 1926 Cal 693 37 

S. 49 (b) — Ejectment, suit for — Lease for 

indefinite term— Landlord and tenant— Ejectment 
suit— Permanent tenancy— Onus. 

Where, m a suit for ejectment of a tenant tho 
defendant sets up a permanent right the onus lies on 
him to substantiate hia claim. 

A landlord is entitled to evict a tenant holding 
under a lease for indefinite period by a notice under 
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Bengal Tenancy Aot^oo&kl. 

« 49 (b), Bengal Tenancy Act. C Banosbi HathM 
Haidar v. Ratan 961 

Si SO— Old tenancy ‘^Additional area on 

additional rent— Presumption of fixity of rent, 
whether applicable — Burden of proof. 

Where a tenant adds new area to his old tenancy 
on additional rent, he is not deprived of the presump- 
tion arising under s 50 of the Bengal Tenancy Act sa 
far as the old tenancy is concerned The onus of prov- 
ing what the old area was is upon the tenant. 

A tenant cannot, however, by adding new area to 
the old tenancy, claim the benefit of the presumption 
so far as the added area is concerned. C Hem Chandra 
Sen V. Girish Chandra Saha 1 07 

8. 105 — Civil Procedure Code (Act V of 

190S), 0 XLI, r 27 — Landlord and tenant — Assess’- 
mentof additional rent for additional area— Memo- 
randum of measurement, admissibility of — Appeal — 
Additional evidence, admission of— Procedure 
In a proceeding under s 105 of the Bengal Ten- 
ancy Act for assessment of additional rent for 
additional art a, a document purporting to be a me- 
morandum of measuiement, which bears no date and 
about which it is not shown under what circumstances 
it was prepared, cannot be admitted in evidence 
An application was put m before an Appellate 
Court asking that a document attached to the appli- 
cation should be admitted in evidence The only 
order passed on the application was, “file with tlie 
recoid” 

Held, that the document was not properly admitted 
in evidence C Adam Sardar v Bisweswab Das, A I. 
R. 1926 Cal 684 601 

S, “10 5— Settlement of rent— Suit to recover 

rent at rate settled— Plea of denial of settlement 
proceedings -Fraud, plea of, absence of — Notice, 
service of, whether can be enquired into 
In answer to a suit to lecover rent at the rat© 
settled m proceedings under s 105 of the Bengal 
Tenancy Act, defendant denied that theie Mas any 
such proceedings and slated that if any order under 
s 105 had been oiitamed it was not bmding upon 
him There Mas no jika of fraud and no issue M'as 
raised m the suit as to the validity or otherMuse of 
the pioceedmgs under s 105 
Held, (1) that in the absence of a idea of fraud it 
was not open to tlie Court to try the question as to 
whether there was any service of notice on the 
defendant <‘r not in the proceedings under s 105 of tho 
Bengal Tenancy Act ; 

(.) that if the defendant wished to challenge tho 
proceedings under s 105 on the ground of non-servuce 
of notice, he ought to have questioned the proceedings 
before the Settlement Officer, or by way of proceedings 
appropriate for such relief or by appeal, and that it 
was not open to him to do so in answer to tho present 
suit. C Taiumonee Ohoudhurani v. Sheikh Elim, A I, 
R 1926 Cal. 582 714 

8. ^BZSjectment—Culturahle lands form^ 

ing part of homestead of xhiysX- Liahihty to 

ejectment. 

Where culturable lands form part of and are ap- 
purtenant to the homestead lands of a raiyat he is 
protected from eviction therefrom under the provi- 
sions of s. 1^2 of the Bengal tenancy Act C Aswap 
Ali Bepabi V. Lula Mia, A. 1 R. 19i6 Cal 580 8 4 3 

Sch. Ilf, Art. 2 (b). See Bengal Tenancy 

Act, 1885, s. 46 37 

Art. 2— Landlord and tewanf— 
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DUpossmion of tenant by purchaser — Possession, suit 
'to recover — Limitation. 

Where an agent of the landlord purchases a portion 
of a tenant’s jote and as such purchaser dispossesses 
the tenant from the portion purcha«?ed, a suit by the 
tenant to recover possession of the portion of the jote 
from which he has been dispossessed is not governed 
by Art of Sch III to the Bengal Tenancy Act 0 
PURGA pROSAD LaHIRI ChOUDKTUU V. RaTAN MaHOMMRT) 
Barkar 897 

Berar Land Revenue Code, 1896, s. 210^ s^ale to 
co’occupant and stranoer — Pre-emption 
Where a co-occupant in a survey number sells his 
share in the survey number to a co-occupant and a 
stranger, the sale cannot be described as being one in 
favour of a co-occupant and s 210 of the Berar Land 
Revenue Code lias no application to such a case N 
SakharajI V. SiiEORAM, 21 N L. R 189, A I. R. 192G 
Nag 329 334 

Bihar and Orissa Government Notification 
No, 2576. See Court Fees Act, 1870, Bcii. II, Art. 
11 474 

Bills Of Lading Act (IX of 1856), s. Z -Bill of 
Lading, description of goods in, whether conclusive 
‘ — Exemptions clause in Bill of Lading, effect of — 
Port Trust, whether entitled to benefit of exemption. 
The general rule based on the provisions of s 3 of 
the Bills of Lading Act, to the effect that in the 
absence of any proof that the Bills of leading wore 
granted under a misrepresentation without any default 
on the part of the person signing them and wholly 
due to the fault of the shipper or the holder of such 
Bills of Lading, the Bills of Lading are conclusive evi- 
dence that the goods bearing particular marks as 
shown in the respective Bills of Lading were put on 
hoard, has no application when the Shipping Com pan j’- 
has protcefed itself Viy insertion of a clause in the 
Bill of Lading that the maiks and numbers though 
showTi in the Bill of l^^ading are unknown to them and 
that they do not admit that the marks or numbers 
shown in the Bill of Lading are correct and when they 
have exempted themselves from liability against 
obliteration or difference of marks 
Section 3 of the Bills of Lading Act applies only in 
the case of the master or peison signing the liill and 
does not apply to the Port Trust 
Even if the Port Trust be considered to be the agent 
uf the Shipping Company, they would be equally 
entitled to the benefit of an exemption clause, as a 
whaifinger is pistified or excused by the same thing 
as would justify or excuse the master and can, conse- 
quently, claim benefit of exemptions provided in a 
Bill of Lading S Pohomal v Karachi Port Trcst, A 
I. R 1925 Sind 321; 18 S L R 106 2 06 

Bombay AbkarlAct (V of 1878), 8.43 (1) (a)— 

Importation of foreign liquor-- Punishment, appro- 
priate. 

On conviction under s 43 (1) (a) of the Bombay Ab- 
kari Act the more appropriate form of punishment is 
imprisonment and not fine. 8 Emperor v. Oulah, 27 
Cr. L. J. 300 588 

Bombay Hereditary Offices Act (ill of 1874), 
88.15, 7 Z— Bombay Revenue Jurisdiction Act (X 
of 1876), 9. U (a< — Widow, whether holder of wataii — 
Commutation order, passed ac instance of widow, 
validity of — Order passed without recording vn* 
vestigation or notice to other memhers, lalidity of - 
Suit for declaration of invalidity of commutation 
order, maintainability of. 


Bombay Hereditary Offtoes Act- conoid. 

The interest of a widow in a watan is to be compared 
to the interest of a Hindu widow ih her husband’s 
estate. 

A widow holding an interest in watan property for 
the term of her life or until her marriage is not a 
“holder” within the meaning of that term in a 15 of 
the Bombay Hereditary Offices Act, and the Collector 
negotiating with such a widow is not authorized to 
l^ass a commutation order under s. 15 

A commutation order passed under s. 15 of the 
Bombay Hereditary Offices Act, without making a 
record of any investigation or giving any opportunity 
to the other members of the watan family of being 
heard and without recording reasons is invalid. 

A suit for a declaration that a commutation order 
passed under s 15 of the Bombay Hereditary Offices 
Act IS invalid on the ground that it was passed at the 
instance of a person who was not a “holder” within 
the meaning of a. 15 and that the provisions of s 73 
of the Act had not been complied with is not barred 
by the provisions of s 4 (a) of the Bombay Revenue 
Jurisdiction Act B Laxman Bhika.tt v Seorptary op 
State for India, 27 Bom. L. R. 463, A I. R 1925 Bom. 
365, 49 B. 551 110 

Bombay Khotl 8ettlement Act (I of 1880), s. 

33, r. II (1) (b)- -Landlord and tenant- -Rent pay- 
able— Botkhat, entmj in, value of —Arrangement, 
unauthorised, between khot and tenant, whether can 
be enforced 

The whole scheme of s 33 of the Bombay Khoti 
vSettlement Act is to prevent arrangements being made 
in an unauthorised wa)^ by the khots with the tenants 
contrary to the terms of the bof-Zc/iaf Rule II (1) (6) 
under the section provides that if there is any agree- 
ment between the parties after the amount of rent 
has been fixed in the hot-khat, then the parties should 
appear in person or by duly authorised agent before 
the Recording Officer and consent to the entry beirg 
made altering the terms under which the tenant holds 
the lands Where the agreement is not given effect 
to in this manner, the rights and obligations of the 
parties continue to be regulated by the terms of the 
entries contained in the hot-khat and the agreement 
cannot be given effect to. B Balshet Mahadshet 
Yekawde V II\Ki Barukao Rank, 27 Bom. L, R. 1^87; 
A I. R. J926 Bom 119 542 

Bombay Revenue Jurisdiction Act (X of 1876), 
s, 4 (a). See Bombay Hereditary Offices Act, 
1874, s 115 110 

Buddhist Law, Burmese. iS^ee C. P. G.. 1908, O. VI, 
R 17 253 

Adoption-Minor, whether can adopt. 

Adoption IS a contract under which a person takes 
another with certain objects and confers certain 

rights. Hence, to be able to adopt a person must be 
of age and able to contract A minor is not, therefore, 
legally empowered to adopt any person R Mauno 
Mya Din v. Maung Yb Qyi, A. I. R. 1025 Rang. 3.‘'0; 4 
Bur.L. J. 136 719 

Inheritance — Suit to recover share of 

— Necessary parties. 

In a suit by an adoptive daughter of a deceased 
Burmese Buddhist couple to recover her share in the 
jointly acquired estate of her adoptive parents, all 

persons who are co-heirs of the deceased must be 
impleaded n» parties R Ma Mk Mya v. Ma Min Zan, 
A. I. R. 1925 Rang .320; 3 R. 490; 4 Bur. L. J. 159 

368 
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Burdan of proof. See 0. P. o., 1908, b. iis 4B 
Burma village Act (Vl of 1907), s. 21 (a)— pwe, 

meaning of --Dramatic performance held by amateurs 
for pmlic entertainment— Notice ^ absence of — 
Bobbery -Offence. 

For the purposes of the Burma Village Act a 
pwe ordmarily includes a theatrical or dramatic per- 
formance held for public entertainment whether on 
public or private property 
The object of requiring a permit for such a per- 
formance is to ensure that the authorities should get 
timely notice to arrange for piecautionary measures. 

Accused gave a dramatic performance at his house 
for public entertainment without obtaining a permit 
for the same The troupe was composed of local 
amateurs During the performance a robbery took 
place in the neighbourhood 

Held^ that the accused was guilty of an offence 
under s 21 (a) of the Burma A'lllage Act R Emperor 

V MvumgThan Gyauno, a I R 1^25 Rang 375,4 

Bur L J 145,3 R 514, 27 Cr L J 342 854 

Calcutta High Court Rules, Ch. XVI, r. 27. See 

Limitation Act, U)08, b 5 563 

Calcutta Rent Act (III of 1920), ss. 2 (f) (l),11 
(5), 15 — Standard lent, what is — Benefit of Act, 

In the absence of any application by the landlord to 
fix a liigher rate undei s 15, Calcutta Rent Act, the 
standard rent should be taken to be the rent at which 
the premises were let on the 1st of November 1918 
with the addition of ten per cent 
A tenant is entitled to the benefit of s 11, Cal- 
cutta Rent Act, if he complies with two conditions, 
(1) he must have paid any arrears of rent which might 
be due at the time of the passing of the Act within 
three months of the passing of the Act, and C2) he 
must pay the lent to the full extent allowable by the 
Act within the time fixed by the contract with lus 
landlord and, in the absence of any such contract, by 
the 15th day of the month next following that for 
which the rent is payable 
When a person ceases to be a tenant, he cannot 
take advantage of the provisions of the Calcutti Rent 
Act CW &T Avery Ln v Kfssokam Poudeu, *10 0 
W N 152, A I R m26Cal 481 1001 

8, 15 —Decree far ejectment ~ Stnndai Jizaium 

of rent- Rent Controller, jurisdiction of 
Aftei a landloid has obtained a deciee for eject- 
ment of the tenant, the Kent Controller has no luris- 
tUction to fix a standard rent of the piemises, as there 
IS no tenancy in existence C Sukh deodar Ram Prosed 

V Jaintilal Jamunadas, air 1926 Cal 697 392 

Cantonments Act (XV of 1910), s. 15 (1)— IVater 

charges, whether tax— Modification of charges ~ Fre- 
vious sanction of Governor-Gcnei al, whether necessary 
— Cantonment Committee, whether can sell water — 
Cantonment Code of 1012, r 157 
The water charges sanctioned by the Govemor- 
(^eneral m Council as requiied by s 15 (1) of the 
Cantonments Act and levied by a Cantonment Com- 
mittee under Notifications issued under the said 
section are in the nature of a tax and cannot bo in- 
creased or varied by the Committee without the previ 
008 like sanction of the Governor-General in Council 
Rule 157 of the Cantonment Code of 1912 does not 
empower a Cantonment Committee to limit the 
quantity of water supplied in proportion to the 
buying value of the tax levied This rule is not 
intended by implication to vest a non -commercial 
body like a Cantonment Committee with the right to 
vend water as a commodity S Jotsing Haribino 
Auvani v. Secretary OP State FOR India, A, I. R. 1926 
Sind 130 361 


Cantonment Code, 1912, a, 157. Bte Gantonmsktsi 

Act, 1910, s. 15 (1) 361 

Carriage of gOOd%— Railway Company— Freight 
charged at maund-rates, whether can be subsequently 
calculated at wagon-rotes 

W^here a Railway Company at the time of consign- 
ment agrees to charge freight on the- basis of calculation 
at maund-rates and grants a Railway receipt on that 
basis, it cannot subsequently demand freight on the 
basis of a calculation at wagon-rates and vice versa A 
Bombay Baroda & Central India Ry v Qulabbhai 
Bhagwanpas. air 1926 All 296 532 

— Railway Company — Risk Note B — ''Robbery 

from running trainfi whether includes theft — "Wilful 
neglect," meaning of — "Running train," meaning of: 
The expression “robbery from a running tram” in 
Risk Note B used m the transmission of packages on 
the Railw'ay does net include theft or taking without 
force It has its technical meaning assigned to it by 
the Penal Code. 

‘Willful neglect’ as used in the Risk Note B may be 
taken to be the failure of a person to take any reasoi|- 
able measures that he was aware or should have lieen 
aware were likely to lessen the risk of loss of a 
consignment or a portion of it 
The term ‘running tram’ m Risk Note B does not 
signify that the tram must actually be in motion If 
the tiam is on its joiunev from one destination to 
another, th«tis, from iimction to junction it 5»annot 
be said that the tram is not a running tram simply 
becauv^e it stops either on the road-side station or at 
any place between the road-side stations O Bengal 
Norih-Wksterv Ry v Bansi Dhar, 3 0. W N 145, A 
1 K 192GCudb 218 603 

Railway Company— Risk Note Form If, 

lialilitv under — Loss of goods not uiged—FioUcUon 
under Risk Noie—Onus of 

The only loss for which a Railway Company can be 
held accountable under Risk Note Fo. m H, even in case 
of wilful negligence, must be loss of a complete con- 
signment or of a complete package or packages form- 
ing part of sucJi consignment. 

But wdiere a plomtiiT does not come into Court on 
the ground of loss, destniction or deterioration, the 
Railway Company must prove that the goods liave 
been lost or destroyed oi have deteriorated before 
ihev can claim the piotection of the Risk Note A G I 
r Railway v Kuni Behari Lal, A I R. 1920 All 228 

993 

Railway Company — Risk Note — Sealing wagon 

with paper — Lo .^3 of goods in transit— Wilful 
negligence — Contract Act {IX of 1872), s 231 — ■ 
Railway receipt granted in name of agent— Loss of 
goods— Owner of goods, whether can sue 
Where a Railway receipt for goods consigned is 
granted in the name of a servant or agent, the real 
owner of the goods is entitled to sue directly the Rail- 
way Company for their value if the goods are lost ^ 
Sealing a wagon with paper only constitutes wilful 
negligence, and the Railway Company can he success- 
fully sued for damages if the goods are lost in transit, 
A East Indian Railway v Firm Baldeo Gutain 1007 

Cattle Trespass Act (I of 1871), s. 24 - Cattle 
pound — Illegal seizure of cattle— Rescue— Offence 
Before a conviction under s 24 of the Cattle 
Trespass Act can be sustained it is hecessary to 
prove that the cattle which has been rescued fer the 
cattle pound was liable to ho seized under the Act. A 
Babu V Emperor, 24 A. L. J. 280; 27 Cr. L. J. 313; A. 
I. R. 1926 AIL 276 - 697 
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OAUS# Pf and continuous'' 

causes of aetion-^Prospective damagts-^ Damages as 
mesnt profits, when recoverable. 

There is a distinction between a completed cause 
t)f action which may yet produce damage in future 
and a continuous cause of action from which con- 
tinuous damage steadily flows. 

The term “prospective damages" is applied to the 
damages which are awarded to a plaintiff not as a 
compensation for the ascertained loss which he has 
sustained at the time of commencing his action but 
in respect of loss which, it may reasonably be 
anticipated, he will suffer thereafter in consequence 
of the defendant’s act or omission. 

A plaintiff is entitled to have prospective damages 
assessed only when the cause of action is complete 
In the case of a continuous cause of action a suit 
for damages will lie every time damages accrue 
from the act, but prospective damages are not re- 
coverable, for the cause of action is not the act but 
the damage arising therefrom. 

A suit, therefore, for mesne profits as damages 
against a trespasser in respect of agricultural land 
is premature if it is brought before the end of the 
agricultural year when the crops are gathered. N 
Yado V. Ambashankar, a. I II. 1926 Nag, 260 75 

C. P. Land Revenue Act (II of 1917), 8.220 (p)™ 

^dar lambardar — Remuneration, claim to, when 
maintainable. 

A sadar lambardar is not entitled to any re- 
mnneration unless and until he gets it fixed by the 
Revenue Authorities under s 220 (p) of the 0 P. Land 
Revenue Act. N Annandrao v Daulat, 22 N. L. R. 37; 
A.l. R. 1926 Nag. 274 909 

C. P. Municipal Act (XVI Of 1903), ss, 24, 66, 

Qt^-^ow^shed, whether building-- Application for 
permission to build— Procedure — Meeting of members 
to deal with application for pemnission, whether 
essential — Defect, whether curable — Lease of nazul 
plot by Municipal Committee for purpose of huild- 
ing — Committee, whether can refuse to sanction eon- 
stmetion 

A cow- shed erected on posts and having no founda- 
tions is a ‘building’ within the meaning of the woid 
as used in the 0 P. Murxicipal Act of 1903, 

Section 68 of the C. P. Municipal Act of 1903 
refers to land and houses which are the property of 
the Government and can have no application m the 
case of a nazul plot leased out for a term of years for 
building thereon by a private individual. 

Under s. 66 of the C. P. Municipal Act of 1903 
a person whose application to a Municipal Committee 
for permission to build has not been sanctioned within 
a month of its being made has to remind the Com- 
mittee of this fact and if after a further period of 15 
days no reply is received, the Committee is to be 
deemed to have sanctioned the proposed building. 
This will not, however, entitle such person to erect 
another structure of an entirely different nature from 
that adumbrated in his application for permission to 
build. 

Section 66 of the 0. P. Municipal Act of 1903 
contemplates a sanction given by the Committee or 
Building Sub-Oommittee in its corporate capacity and 
it is not legal fo dispense with a meeting of the body 
for obtaining a sanction by the expedient of obtaining 
the opinions of individual members by circulating tlie 
apera The omission to call a meeting is not curable 
y 8. 24 of the Act 

The lease of a nazul plot by a Municipal Committee 
for the purpose of building thereon cannot supersede 


O. P. MunlelpAl Act *concl<L 

the statutory provisions contained in s. 66 of the 0« 

P. Municipal Act of 1903 relating to the grant of 

permission to build, and can in no way estop the 
Municipal Committee fiom refusing to allow anjr 
building to be erected on the plot or insisting on 
keeping it vacant, on grounds relevant under Ch. VI 
of the Act, N Mabotrao v. Municipal Committee, 
Nagpur, A I. R. 1926 Nag. 281 796 

C. p. Tenancy Act (XI of 1898), a. 47— “HeW 
land continuously'', meaning of— Forcible dispossess 
sion of tenant by landlord — No acquiescence by tenant 
— Tenancy, whether determined. 

The words “held land continuously" as used in 
8. 47 of the C. P. Tenancy Act of 1898 imply “held as a 
tenant," but not necessarily “occupied or cultivated.” 
The requirement of s 47 is not actual continuous 
possession as a matter of fact but continuously hold- 
ing as a tenant. 

If a tenant is ejected under a decree of a Court, 
there is a lawful ejectment and clear break in the 
tenancy, but the mere fact of a forcible or unlawful 
ejectment does not necessarily break the tenancy 
although the tenant may have been temporarily out 
of possession. 

The mere ejectment of a tenant does not necessarily 
determine his tenancy which can only be ended in 
certain express ways, such as those enunciated in 

B. Ill of the Transfer of Property Act. 

A forcible ejectment of a tenant by the landlord 
cannot determine the tenancy unless there has been 
a subsequent acquiescence in the ejectment on the 
part of the tenant. N Vithoba z. Sadasheo, A. I. R. 
1926 Nag 253 58 

C. P. Tenancy Act (I of 1920), ss 2 (11), 4, 8ch. 

II, Art Absolute occupancy tenant — Suit for 
possession — Li mi tation. 

Section 2(11) ands. 4 of the C P. Tenancy 
Act of 1020 make it clear that the word “tenant" in 
Art. 1 of Sch II docs include an absolute occupancy 
tenant and the limitation for a suit by such a tenant 
for possession of lus holding is two years and not 
tw^elve years from the date of such dispossession or 
exclusion from possession. N Sueosahai v. Ramkrishna, 
A.L K. 1926 Nag 61 62 

8, 11 — Tenant, death of —Distant heir of 

deceased tenant in occupation— Malguzar, whether 
can eject 

Under the C. P. Tenancy Act a malguzar being in the 
position of the very last reversioner is not entitled to 
eject a distant heir of a deceased tenant on the ground 
that he has no right to succeed to the holding as there 
are nearer heirs of the tenant in existence. N Gauba 
Telin V Shriram Bhoyhb, a. L R. 1926 Nag. 265 926 

8.11 (2) — Occupancy holding — Joint Hindu 

family —Inheritance — Survivorship. 

The word “inheritance" in s. 11 of the C. P. Tenancy 
Act of 1920 does not exclude succession by survivor- 
ship. 

An occupancy holding held by the manager of a 
joint Hindu family on behalf of the family belongs to 
the family and passes by survivorship and not by 
inheritance. N Babati v, 5ubit, A. 1. R. 1926 Nag. 277 

916 

— 8. 104, Sch. il, Art,1, scope of— Dispossess 

Sion of tenant ly other than landlord — *'TenanV* 
whether includes holder of Sw'vey Number in 
Samhalpur Territory. 

Section 101 and Art. 1 of the Second Schedule of the 
0. P,„Tenancy Act apply to all suits for possession by a 
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person claiming to be a tenant, irrespective of the fact 
as to whether the person keeping him out of posses- 
sion is the landlord of the village or any other person. 

The holder of a Survey Number in the Sambalpur 
Territory is a “tenant” within the meaning of Art. 1 
of Sch, II to the C P Tenancy Act N Mansaram v. 
Budhu,A 1 R 1926 Nag 289 7 0a 

Sch. II, Art. Holding," whether includes 

part — Suit for possession of part of holding — Limi- 
tation, 

The word “holding” in Art 1 of Sch II to the C P. 
Tenancy Act, includes a part of a holding and a suit 
for possession of a part of a holding must, theiefore, 
be brought within two years of the date of disposses- 
sion or exclusion from possession N Thakur Singh 
V. SONKUAR 824 

Cess Act (IX B. C. of 1880), 8. 95— Road cess 
return, admissibility of, in favour of party filing 
return 

Section 95 of the Cess Act is absolute in its terms 
in declaring that a road ccss return shall not be 
admissible m evidence in favour of the person on 
whose behalf it was filed, it is immaterial whether it 
is sought to be put in evidence directly to prove an 
admission or indirectly for some other purpose 
C Ram Kumar Das v H\ranakain Das 104 

Charge, creation of iSee Rxecution of decree 504 

City of Rangoon Municipal Act (Vi of 1922), 
88.12, 14 — Civil Procedure Code {Act V of 1908), 
s 113 — Reference to Small Cause Com t — Revision-- 
Agreement by Municipal Councillor to supply 
materials to Municipal contractor, effect of 
The High Court has junsdictum to revise a deci- 
sion of the Chief Judge of th^ Rangoon Small Cause 
Court given on a reference under s It of the City of 
Rangoon Municipal Act 

A Municipal Councillor who was a brick manufac- 
turer contracted to supply bucks to a contractor to 
whom the Municipal Corporation had given a contract 
to build a market Tliere was nothing to show that 
when the Corporation gave the building contract to 
the contractor the Councillor knew that the contiact 
for the supply of bricks would fall to his share 
Held, that the Municipal Councillor was not dis- 
qualified by reason of the contract for the supply 
of bricks from sitting and acting as a Councillor. 
R Shakue, M a u Municipal Corporation, A I H 
192> Rang. 367, 4 Bur. L J. 161 780 

Civil liability, whether absolves one from Criminal 
liability. See Penal Code, 1860, s 403 585 

Civil procedure. iSee Malicious prosecution 366 
— Duty of Court— Civil Procedure Code {Act V 
of 1908), 0. VI, r 2- -Pleadings, contents of— Pleas 
of law, whether can be raised 

It IS the duty of a Court, whether with or without 
the help of the "parties and their Pleaders, to discover 
for Itself and to apply the law applicable to the facts 
pleaded and proved. In a pleading, therefore, facts 
alone must be stated and pleas of law must be ex- 
cluded 

A point of law, provided it is a point that can be 
applied to the facts proved, although it directly con- 
tradicts anything that may have been said during the 
whole case about the law applicable to those facts, 
can be urged by the parties at any time before judg- 
m ent is pronounced and it can form the basis of the 
decision of the case even if it occurs only to the 
Judge himself when he is writing his judgment. 
N Gauba Tblin V. Shbiram Bhoyhr, A. I, R, 1926 Nag 
265 926 


lOM 

Civil procedure Code (Act V of 1908), s.2 (ii)-^ 

Trustee, whether legal representative of preceding 
trustee ^ 

A trustee of an institution is not a legal re- 
presentative of hiB predecessor-in-office within the 
meaning of s 2 (11), C. P C M Thirdmalai Pillai v. 
Arunachfxla Padayachi, A I R 1926 Mad 540 6 20 

■ 8. 2 (^2)— Realizations made by persamn 

wrongful possession— Decree for future mesne profits 
from date of suit— Am^ears of rent collected during 
pendency of suit, whether must be paid over — Profits 
meaning of ’ 

With regard to collections in villages the word 
“profits” includes realisations of arrears of past years 
as well as for current years 

Defendant was m wrongful possession of plaint ifi’g 
village propel ties and made realisations Plamtiflf 
obtained a decree against the defendant “for future 
mesne piolits from the date of the suit ” During the 
period subsequent to the institution of the suit, de- 
fendant had made collections of arrears of rent’ for 
past yeais and also rents for the current year 
Held, that under the decree the plamtilT was en- 
titled to recovei whatever leiits had been realised by 
the judgment-debtor in the years m question ii res- 
pective of the fact whether those were arrears of rent 
for pi evious yeais or whether they weie on account 
of the current year A Lallu Singh v GtjrNarain 

768 

8, 9— Jurisdiction of Civil Courts— Question 

relating to caste property — Division of opinion 
among members of caste, e^ect of 
Where in a suit between the membcr.s of a caste 
the question at issue is not a matter i elating to the 
internal administration and affairs of the caste, but 
to the pioperty of the caste, a Civil Court has juris- 
diction to entertain the suit, and this junsdietioii is 
not excluded merely because there has been a division 
of opinion m the caste B Fulcra nd Moranlal v. 
Harilal Nansa, 27 Bom L K 1503, AIR 1926 Bom 
69, 50 13 124 549 

8,10 (C) -Place of suing -Suit to recover loan 

—Duly of debtor to find and pay creditor, limits of 
The duty of a debtor to find and pay liis creditor 
IS duly imposed upon him when tlie creditor is withm 
the lealin 

Plaintiff, a money-lendei , carrying on business m 
British India, advanced a lean to the defendant, a 
resident of a Native State, which was made re-payable 
by instalments in the Native State Plaintiff institut- 
ed a suit m a British Court to recover the loan 
Held, that as no pait of the obligation was assumed 
or was to be discliarged by the defendant in British 
India, the British Com t had no jurisdiction to enter- 
tain the suit P. C. Firm of R B Bansilal-Acirchand 
V Ghllam Marbur Khan, AIR 1925 P 0 290 49 
M. L J. SCO, 43 C L J 1. 23 h W 3, 24 A L j’ 48 
{1920i M W N. 10«, 28 Bora, h R 21 1, '53 C 88* 30 o’ 
W N 577 ’ 760 

S8. 10, U—Cross'suits between principal and 

agent— Stay of one suit — Decision of other suit — 
Res judicata. 

A principal filed a suit against his agent for the 
recovery of a certain sum of money alleged to be 
due to the former on ceitain tiansactions entered into 
by the agent on behalf of the principal. The agent 
also instituted a suit against the principal for a 
certain sum of money on similar grounds The latter 
suit was stayed pending the decision of the former 
suit. The trial of the principal’s suit was proceeded 
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with and the suit was dismissed, the dismissal being 
confirmed on appeal 

Held, that the decision of the Trial Court in the 
principal’s suit operated asre^ judicata in the agent’s 
suit with regard to all matters which were in dispute 
inthefoimer suit L Saqhru Mal-Har Charan Dass 
V. Dftanpat Kai-Diwan Chanp, 7 L L. J. 4^20, A. L R. 
1925 Lah. 596 198 

S. 11. 

(See Also Res judicata. 

(See C P. C , 1908, 0. XXIII 385 

8. 11, co-defendants— 'Kee judicata between, 
conditions of. 

In order that a decision should operate as res 
judicata between co-defendants there must have been 
a conflict of interest between the co-defendants, and 
it should have been necessary to decide on that con- 
flict in order to give the plaintiff relief approjiriate 
to his suit and the judgment must contain a 
decision of the question raised as between the co- 
<lefendants defining the rights and obligations of the 
defendants iTilcr .96 R Ma Tok y MaYin.S R 77, A. 
1. R 1925 Rang 228 4 8 9 

— 8. 11 —Decrees in connected suits- -Appeal 

aqainst only one decree— Decree not appealed from, 
whether ren ]ndicaia— Appeal, maintainability of 
Where two connected suits are tried and (h'cided 
together on the same facts, but an appeal is filed 
against one decree only, the decree not appealed liom 
does not operate as res judicata so as to bar the In^ar- 
inc the appeal P/l Sinnaxna Konk v. Muthupalam 
Chftti, AIR 192C) Mad 378 352 

S. 11 -Execution of decree -Attachment— Ob- 
jection -Question of title, decision o/— Res judicata 
A plot of land Avas attached in execution of a decree 
Plaintiff and defendant both filed objections to the 
attachment each alleging that he w«as the ownei of 
the plot. The Court lield that the plot had lieen 
purchased by the defendant fiom the Muuici](ahty and 
belonged to the defendant Plaintiff subsequently 
purchased the idot from the Municipality and .sued 
the defendant to recover possession of the plot 
Held, tliat although tlie Municipality was not a psarty 
to the execution proceedings, tho question of title to 
the plot was res judicata between the parties hy 
virtue of the decision of llie Executing Court L 
Mukund Lal V. Lorindi Bai, 7 L L J 198 131 

8. 11 — Mixed question of law and fact—lioa 

Custom, question of 

A decision on a mixed question of law and fact 
cannot be re-agitnted m a subsequent suit 
The question whethei by custom the right to receive 
the offerings at a shrine is alienable or not is a mixed 
question of law and fact. L Abdul Qadir v Ilahi 
BAKH 8if,A.I R 1926 Lah 251 769 

‘S, 11 -Res judicata” Decree confirmed in 

appeal on other ground. 

Where in a suit in ejectment the Trial Court 
holds that the defendants have no right of occu- 
pancy bnt dismisses the suit on the ground of 
its being instituted before the expiry of the agri- 
cultural year m which the defendants’ predeces- 
sor died and on appeal the decree of dismissal is 
affirmed on the second ground but the Appellate Court 
gives no finding on the question whether the defend- 
ants have a right of occupancy, the decision of the 
Trial Court that the defendants had no occupancy 
rights cannot operate as res judicata in a subsequent 
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suit for ejectment. C Iswor Sant v. Torbndba Nath 
Kuila, 42 0 L. J. 560, A I R. 1926 Cal. 163 9 81 

SS. 11, Expl. IV, 39, 42— Execution of 

decree — Transfer of decree— Death of decree-holder 
— Legal representatives brought on record— Order 
confirmed on appeal— Objection by judgment-debtor 
at subsequent stage to jurisdiction of Court to make 
ordei— Res judicata. 

A decree was transferred for execution to a Court 
other than the Court which had passed it The decree- 
holder thereafter died and the Court to which the 
decree had been transferred made an order adding the 
legal representatives of the deceased decree-holder as 
parties and directing that execution should proceed. 
The judgment-debtor appealed against the order, but 
bus appeal was dismissed He then took the objection, 
Avhich he had not taken in bus appeal, that the Court 
to which the decree had been transferred for execution 
had no jurisdiction to add the legal representatives of 
the deceased decree-holder as parties to the execution 
proceeding • 

Held, tint the objection must be deemed to have 
been decided adversely to the judgment-debtor in the 
appeal pieferred bv him against the order, by viitue 
of the piovisions of Expl IV to a 11, C PC, and was, 
therefore, res judicata M Sekkbu Mustabu v Nani, 
A I R 1926 Mad 536 377 

s,11, O. VI, r. 17— -Kes judicata- for 

possession of whole property, dismissal of— Subsequent 
suit for posses non of share on same title whether 
handed —Partition, suit for — Amendment of plaint 
Where a suit for recovery of j)os=es.sion of the wliole 
of a certain property based on a claim of sole oAvnei- 
ship is dismi'rsed, a subsequent suit based on the same 
claim of sole ownership but to recover only a portion 
tluweof will be barred by its jvduala 
Where, however, the plaintiff lias a cause of action 
for asking for partition of his admitted shaie on the 
giound of co-ownership, the plaint may, in a proper 
case, he allowed to be ameiuieFl so as "to convert the 
suit into unc for jiartition M Sultan Abdul Kaihr v 
Moham.vjad Eslf, 2.1 L W. 408 396 

3.11, O. XXXfV, r. S— Redemption suit — 

Decree based on compromise— Default in payment 
-- Second suit for redemption, whether maintainable. 
A decree pa“S(*d in a redemption suit on the basis 
of a compromise provided that on payment of a 
certain sum to the defendant within one month of 
the date of the compromiae the plaintiff would be 
entitled to get the property redeemed and to bo put 
m possession and that after the expiry of the fixed 
period he would be entitled to execute the decree on 
payment of the sum mentioned in the decree Plaint- 
ilf failed to pay the amount within the time mentioned 
in the decree and failed to apply for execution of the 
decree within three years of its date He subsequent- 
ly brought a second suit for redemption of the same 
property . 

Held, that inasmuch as the first decree did not 
provide that tho plaintiff’s right to redeem was to be 
extinguished absolutely in case of default of payment 
he was not prevented from bringing a second suit for 
redemption and that the defendant was still a moit- 
gagee and had not become absolute proprietor of the 
property A Mohamdi Beoam v. Tupail Hasan, 23 A. 
L. J 888; AIR 1926 All. 2U; 48 A 17 260 

8. 13— Foreign ludgment- Submission 'to 

jurisdiction of foreign Court — Power-of-attoimey to 
appear f whether umounis to submission — Person in* 
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voking jurisdiction of Foreign Court as plaintiff — 
Subsequent denial of jurisdiction — Estoppel — Ex 
parte foreign decree, whether decision on merits 
The execution by a person of a power-of-attorney 
authorising his agent to appear and conduct for him 
litigation in a Foreign Court amounts to submission 
to the jurisdiction of such Court 
A person who as plaintiff invokes the junsdiction 
of a Foreign Court cannot afterwards be allowed to 
deny the jurisdiction of such Court as a defendant 
An ex parte decree obtained m Foreign Court must 
be deemed to be a decree passed upon the merits when 
there has been no appearance by the defendant IVI 
Asakalli Nagoor V Mahadu Meeri, 22 L W 820, A T 
R 1026 Mad 259 491 

8. 20~-Suit by commission agent -Juris- 
diction 

A suit by a commission agent against his principal 
for balance due on accounts can be entertained by a 
Court having jurisdiction at the place ivherc, in com- 
pliance with the principal’s ordcjs, the commission 
is executed L Hazura Mal Lal Chand v Rang Ilahi 

273 

s. 20 (c) — Place of suing— Suit for dissolu- 
tion of partnership— Business earned on at several 
places 

Where a partnership business is carried on at two 
places, the cause of action for a suit for dissolution of 
the partnership arises in both the places and tlie 
(''ourts in either of them have lunsdiction to enter- 
tain the suit M Guduthuiiu Thimmappa v. Bala- 
KRisHXA Mt’daltar, 23 L W. 3C1, 50 M L J 298, A T 
H 1926 Mad 427 915 

20 (C) — Suit to i center loan Place of 

suing 

In the absence of a contract to tlieconfraiv it is 
the duty of the borrower to seek out the lendei for 
payment In such a case the monev is payable at tlie 
place where the lender resides orcanieson business 
and a suit for the ieco\ery of the monev mny, tlmiefoic, 
be brought at such place A CIoml Das v Natht, 24 
A L J 291 492 

S. 36 See C P 0 , 1908, 0 XII, u 6 562 

8.37(iD) -Decree passed by Court of Addi- 
tional Subordinate Judge — Court abolished tempo- 
ral ily and re-established— Junsdiction to execute 
decree, 

A d^ciee was passed by the Cuuit of tlie Additional 
Subordinate Judge and shortly afterwaids the Court 
was abolished and tlie woik of that Oouit was trans- 
ferred to another Court After a buef interval, liow- 
ever, the Court of the Additional Subordinate Judge 
was re-established and an application to execute tlie 
decree was made to that Court 
Held, that by virtue of the provision contained in 
6ub-8 (6) of 8 37 of the O P 0 the Court of the 
Additional Subordinate Judge had jurisdiction to 
execute the decree Pat Bini Khodaijatul Kubra v 
Harthar Missir, 4 Pat 688, 7 P. L T. 333, A, I R. 1926 
Pat. 209 900 

88. 39,42, 46— Transfer of decree for 

execution — Court to which decree transfen'ed, whe- 
ther can issue precept. 

A Court to which a decree has been transferred for 
execution is not competent to issue a precept under 
B. 46 of the 0 P 0 8. Langley Billtmoria v. Firm of 
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8. 47. 

See 0. P. 0 , 1908, 0. XXI, R. 66 644 

See 0 P C , 1908, O. XXI, r. 98 644 

See C P. 0 , 1908, 0 XXXII. r. 3 241 

8. 47 - 1 Execution of decree — Death of decree- 

holder — Legal representative, determination of — 
Procedure — Hindu Law — Separated brother, whether 
legal i epresentative in presence of widow 
When a decree-holder has died and some person 
appears asking to be allowed to execute the decree as 
the legal representative of the deceased decree-holder, 
the Executing Court itself should under s 47 of the 
CPC decide who the legal representative of the 
deceased decree-holder is and should not refer the 
applicant to separate proceedings 

If the perst )u who claims to be the legal represen- 
tative of the deceased decree-holder pioduces a Pio- 
bate or Letters of Administiation oi any such geneuil 
conclusive pi oof of his status, the Couit need not go 
further and should accept that as conclusive, but if 
there is no such evidence, the Executing Court itself 
should make an inquiry and come to a decision 
Wheie a separated Hindu dies lea\ing a widow hia 
brother cannot be regarded as his legal repiesenta- 
tive and cannot be allowed to execute a deciee ob- 
tained by the deceased S Parumal Thawerdas v 
Mvkhan, A I.R 1926 Sind 113 575 

S. 47, O. XXI, rr. 57, 64, 90 -Execution nf 

decree — Sale without attachment, validity of — 
Application to stay sale by reawn of want of 
existing attachment, dimmal of— Appeal, whether 
lies 

Ver Spenctr, J —An order of an Executing Court 
dismissing an application by a judgment-debtoi to 
stay an auction «ale in execution of a money-decree on 
the*^ ground tiirit there is no subsisting attachment on 
the pioperty, is of an mterlocutory nature and is not 
appealable 

Wheio the sale has taken place, the judgment- 
debtor’s lemedv lies in applying to the OouU under 
1 <'() of O XXI, CPC, to have the sale set aside 
MSrBRAMANTAAniRi’ Krishna Llr, (1925j M W.X 
887, A 1 R 1926 Mad 211 833 

s. 48, O IX, r. 13 - Moi tgage-decree both 

agaimt })C7<;on avd p.nperty of mortgagor — Execution 
(ifdtcicc against person- Limitation- Execution of 
decree.— Kk paito order — Appilication to set aside 
order—Limitntion 

A Court IS not justihed m setting aside an ex paite 
order passed in an execution proceeding on an appli- 
cMtion made more than 30 days after the judgment- 
debtor became aware of such order against him 

Wheie a combined mortgage-decree gives relief 
against the pioperty as well as the person of the 
moifcgagoi, the time for execution against the person 
should be calculated from the date of the decree and 
not fiom the date of the mortgagee failing to get relief 
by sale of the property M Swaminatha Odayar v 
Tuiagarajaswami Odayar, 23 L W 26, (1926) M W N 
140 846 

— S. 60. See Provincial Insolvency Act, 1920 

0 28 673 

8 . 60 — ''Agriculturist", who is - Exemption of 

house from sale 

Foi deciding the question of the exemption of the 
liabilitv of the housa of an insolvent to be sold for 
debts, the Com t must decide whether the insolvent’s 
chief means of livelihood is agiiculture. It is not 
enough that he be an agi iciilturist, or that he be a 
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trader. The point is, which profession forms his chief 
means of livelihood. M Peyyety Gopalam Qaru v , 
AdusumillyGopalakrishnayya 416 

8. 60 (C) — House of agriculturist in city — 
Exemption from aitachment— Occupation, meaning 

A house of an agriculturist in a city in which he 
spends his nights and to which he brings his cattle 
every night from the lands cultivated by him, is 
exempt from attachment, notwithstanding the fact 
that he owns two other houses on his lands expressly 
meant to be used for agricultural purposes. 

The woids “occupied by” in s ()0 (c;, C P C., mean 
“lived in by” or “used for agricultuiai purposes by.” 
L Noon Din r. Sulakhan Mal A. 1 U. Lah. 2130 

759 

S. 60 {Q)— Provincial Insolvency Act {V of 

1920), 8. 2S ( 5 )~~ Agriculturist, who is— 'House 
occupied by agriculturist,' meaning of. 

The word ‘agriculturist' in s 6U ^c;, C P C , is not 
used in its etymological sense, it is used to denote a 
person making his living by tilling the soil, in other 
words, one whose sole means of livelihood is gained 
hy cultivating land and does not necessarily mean only 
a person who works with his hands. The protection 
from attachment under the clause is given only to 
small owners of land as well as actual tillers of the 

A large landed proprietor, even though his sole 
income IS from land, is not an “agncultiiriat” within 
the meaning of s 00 (c), CPC, and is not entitled to 
protection thereunder , , ^ ^ 

The exemption from attachment under el (c) of 
fl 60, 0 P C , la given in respect of a house or build- 
ing occupied by an agriculturist, t e , a house dwelt in 
by the agriculturist as such and necessary foi his 
eifectively pursuing his oecupation as an agiicnltunst. 

A mansion m a large village in which the owner 
lives, even though he has no other souice of income 
except that from land, is not «uch a house as is eon- 
punplated by cl (c) of s 60. CPC, nor is the house 
of an ordinary agncultuiibt situated at a consider- 
able distance from the land which he cultivates and 
w'hich is not necessary for clTective or convenient 
oiiltivationof theland. M Mutiiuvbnkatarama K»?I)Duk 
V Opficial Receher, 50 M L J. 90, 49 M.2J7, A 1 R. 
1926 Mad. 350 ^ ^398 

8. 60, 0. XXXVIII, r. 6 - Money payable on 

particular event - Interest, provision for payment of 
—Right, whether vested or contingent. 

Per Venkatasubba Rao and Reilly, JJ.— Where a 
partition deed betw^een Land R piovided that the 
money which fell to L's share was to be retained by 
R who was to pay it to L at his marriage with interest 

at a tixed rate . , . . , 

Held, that L's interest was a vested interest and not, 
a contingent one and it was attachable under s. 60 and 
r 6 of OT XXXVllX, O. P C., as a debt due to him, 
though on that date he could not enforce payment of it. 

Per Venkatasubba Rao, J.—li a gift and direction 
as to payment are dittinct, the direction as to the 
time of payment does not postpone the vesting. M 
Alagirisami Pillai V Laksmanan Chetty, 50 M. L. J. 
79. A. 1 R. 1926 Mad. 371 1 021 

8 , —Attachment— Property sold by 

rndgmenUdehterr before attachment — Conveyance 

executed during attachment, efect of. 

What is aimed at in s. 64, C P. C , is the transfer 
of a beneficial interest, delivery of property or any 
payment* 
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Where a judgment-debtor sells certain property, 
receives the purchase-money and hands over posses- 
sion of the property to the purchaser before the pro- 
perly is attached, but the sale-deed is executed after 
the attachment is made, the transaction is not brought 
within the purview of s. 64, G. P. 0 , inasmuch as at 
the date of attachment there was no beneticidl inteiest 
in the propel ty left in the judgment-debtor, he being 
at most possessed of the bare legal title which he w aa 
bound to convey on demand to the purchaser. R 
Maung San Pwb v. Hamadanbb, A. 1 R. 1925 Rang. 3^*2; 
4Bur. L. J. 166 777 

3 , 66 — Benami auction-purchase — Declara^ 

tion, suit for, whether maintainable. 

A suit for a declaration equally wdth a suit for 
possession is within the ambit of s 6l5, (J. P. 0. Theie- 
fore, a suit for declaration that a cei tilled purchaser at 
a Couit sale is only an ostensible puichciser and that 
the purchase was effected as plamtilPs ag« nt is barred 
by the provisions of the section C I masasi Debi v, 
Akrur Chandra Mazitmdar, 30 0. W. N. 16u, A 1. R. 
1926 Cal 542, 53 C 297 984 

S. sample money decree, whether can be 

transferred for execution to Collector. 

Where no immoveable property has been directed 
to be sold in execution of a simple money decree, the 
deciee cannot be transferred lor execution tu the 
Collector under 8. 68, C P C. 0 Jang Bahadur v. 
Jagat Narain, a. I R. 192G Oudh 3J8 906 

• — SS. 68, 70 — Execution of decree — Decree 

transferred to Collector for execution— Order of 
Collector— A ppeal—Rc vision. 

Under the rules fiamed by the U P. Local Goiern- 
meiit under s 70(1), C. P C, no appeal lies to the 
Chief Court against an order pai-sed by a Collector in 
dischaige of his powTrs in the execution of a decree 
tninsfened to him for execution uiiUer s. 68 tf the 
Code Under s 70 (2) of the Code, therefoie, the Chief 
Coiut can exercise neither appellate nor revn-ioiial 
jurisdiction in respect of such an order O Basant Kai 
Bhandaui V Balik Ram, A. I R 1926 Oudh 288 549 

— S. 91 Building over puLhc .street —Kuisance 

“ Suit for remnuU- Br ore dure 

Building over any part of a public street or space 
constitutes a nuisance 

In ordei to lilc a suit on behalf of the public for 
the. removal of a building over a public space, the 
preliminary steps under s 91 of the C P. 0 must be 
taken before the suit can be mamtamed. N Barkoo 
V Atuaram 818 

Q, ^2— Muhammadan mosque — Scheme suit 

- -W 01 shippers, right of — 'Interest in trust", meaning 
of — Residence in neighbourhood without habitual 
worship, whether svjyicient. 

The interest in a pmblic tnist for the purposes of a 
suit under s 92, O. P. 0., must be clear, present and 
substantial and not remote and fictitious or purely 
illusory or a mere contingency. Beyond that, the 
question is one of fact, and must be left to the Court 
to be decided on a consideration of the particular 
circumstances of each case. 

Persons who reside m the neighbourhood of a 
mosque without being habitual worshippers in it or 
in any manner specially interested in it, although as 
Muhammadans they may have a right to offer prayers 
therein, do not possess sufficient "interest in the 
trust” within the meaning of s. 92, 0. P. 0,, to entitle 
them to institute a suit under the section* M Dost 
Muhammad v. Kadar Batoha, 23 L* W* 240; A. L R. 
1926 Mad. 466 960 
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8. 92— Religious endowment— Alienation of 

trust properties by trustee — Suit to recover proper ties 
— Procedure 

The founder of a religious trust appointed himself 
astiujtoe thereof during liis lifetime and his heirs 
af er Ilia death, and his widow, who succeeded him 
in th trusteeship after his death, alienated piopeities 
helj xging to the trust In a suit by tho next rever- 
sionjr to set aside tho alienation and to recover the 
property 

Held, that the suit was not maintainable and that 
the proper course was for the plaintiff, together with 
one or more interested persons, after obtaining tho 
required sanction under s 92, C P 0 , to sue for the 
widow's removal from the trusteeship, and for appoint* 
ment of himself or some other fit i^erson to be trustee 
in her place, and that the person \\ho so becafne 
trustee might then sue on behalf of the trust foi the 
recovery of the. pioperty iinproi>erly diverted from 
trust purposes M Kamasami Goundan v J^laoia 
SiNGAPERUMAL Kauavul, 22 L W 701, ^1926) M W N 
117, 50 M L. J 42, A i. K 1926 Mad 280 823 

8. 92, suit under— Damages for misconduct 

of trustee 

Although in a suit under s 92, C 1* 0 , a decree 
may be passed against a trustee in office to account 
for the income ot tlic property in his possession, a 
claim foi a specihc sum in damages on account of 
loss to the tiusfc by the misconduct of the trustee 
18 not one of the reliefs falling withm the scope of 
the section M Peria Namui Srinivasa Chariau v 
Kunaramasamy Naickrr, a I R 1926 Mad 509 5 2 6 

83. 92, A-J—Schemc framed by Court - 

Order in pursuance of scheme— Appeal, whether lies 
— Trustee, removal of, not provided for in scheme — 
Procedure 

An order made by a Court m the exercise of a power 
given to it by a provision in a scheme framed m a 
suit under s 92, C P 0 , is not an order made m exe- 
cution and 18 not appealable under s. 47 of the (yode 
111 the absence of any piovision in a scheme for the 
removal of a trustee, a separate suit must be brought 
for the purpose. M Sivan Pillai v Venkateswaea 
lYBR, 22 L. W. 796, A I. K 1926 Mad. 130 556 

88. 94, 151, 0. XXXIX, rr. 1, 2— Injunction 

restraining execution of decree, whether can be 
granted — Inherent power of Court 
On dll application m a pending suit by the plaint- 
iff for an injunction restraining the execution of a 
decree obtained by the defendant against the plaintiff's 
father: 

Held, that the Court had no jurisdiction to grant 
the injunction either under O XXXIX, or under s. 94 
ors lol. O.P C. 

When the 0. P. 0. makes provision for a certain 
procedure it must be deemed to be exhaustive in that 
respect and the provisions of s. 151 of the Code can- 
not be invoked in opposition to those provisions. 

Under s. 94, C. P C , tho Court is given power to 
issue injunctions provided the rules make provision 
for the exercise of that power The rules are contained 
in 0. XXXIX of the Code and s. 94 must, therefore, bo 
read subject to the rules contained in that Order. M 
Vadapalli Varadaoharyulu V Khandavilli Narasimha- 
OHARYULU, (1925) M. W. N. 886; 23 L. W. 85, A. I, R. 
1926 Mad. 258 615 

8. 97 ^Preliminary decree — Appeal— Final 
i^ecree pcnwd during pendency of appeat-^Procedure, 


Civil Procedure Code— 1908— contd. 

When an appeal is filed against a preliminary dec- 
ree, but no stay of proceedings is asked for, and a 
final decree is passed by the Trial Court during the 
pendency of the appeal against the preliminaiy dec- 
ice, the proper course for the appellant in such a 
case 18 to put an appeal on the file against the final 
decree, or at least to infoim the Appellate Court, 
when the appeal against the pielunmary decree cornea 
on for healing, that a final deciee has been passed. 
8 Chandulal Maganlal V Motilal Harilal, 27 Bom. 
L K 1492, A I R 1926 Bom 43 645 

8.104 (f),0 XXIII, r. 3, O.XLIII, r.1 (m), 

Sch. II, paras. 20, 2^ —Arbitiatwn- Award — 
Decree on award— Appeal-Remand — Appeal, 

second, whether lies 

During the pendency of a suit the plaintiff made 
what purported to be an application under para 20 
of Sch II, OP 0 , stating that the matter m suit 
had been lefened to arbitration and tliat an award 
had been made and requesting that the awaid may be 
filed and a decree passed in accordance with it 
Defendant filed objections denying any valid refer- 
ence to arbitiation or the making of any valid avvaid 
The Court took evidence and decided tliat a valid 
refeience and a valid awaid had been made and 
passed a decree in terms of tlie awaid On appeal 
the lowei Apj-iellato Court held that no award had 
been made and remanded the case to the lust Court 
for trial according to law On second appeal by 
the plaintiff 

Held, (1) that the order of tlie Tiial Coart although 
m form a deciee, must be tieated as an order direct- 
ing that the award be filed, and that as such it was 
open to appeal, 

(2) that even if it was regarded as an order record- 
ing a compromise it was still an order open to 
appeal, 

(3) that the appeal x^reforred by the defendant to 

the lower Apx‘>elldte Court must, therefoie, be treated 
as an appeal from an order, with the result that no 
second appeal was competent A MumtaS Ali v. Allah 
Banda 600 

8. 109 —“Ftnaf order", meaning of— Inter- 
locutory order — Appeal to Privy Council " 

The words “final older" in a 109, C P. C , are used 
in their ordinary sense They mean an order which 
puts to an end a litigation between paities, or at all 
events disposes so substantially of the matters in 
issue between them as to leave only suboidmate or 
ancillary matters for decision. 

The order by which a Court sets aside a compifjmise 
of a suit 18 an mterlocutory and not a final order. 

Appeals on matters interlocutory m their nature 
should be allowed to be preferred to His Majesty m 
Council only when their decision will pi acticaJly put 
an end to the litigation and finally decide the rights 
of the paities, ABhaqwati Dayalv. Dhan Kunwak, 
24 A. L J. 331; A. I. R. 1926 All. 311 1027 

>8.109 — ^Substantial question of law — Certifi- 
cate for appeal to Privy CounciL 
Where there is a decision of the Privy Council itself 
which seems to settle the law on a point, the case can- 
not be certified as a fit one for appeal to the Pi ivy 
Council as mvolving a substantial question of law. A 
Raghubib Singh D Nathu Mal 1013 

8. 110— Appeal to Privy Council — High Court 

maintaining decree of lower Court— Leave, when can 
be grantid^Snh$tantial question of law^Hindu Law i 
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— Compromi$& entered into by father^ whether 

binding on son. 

When the High Court maintaine the decree of a lower 
Court it affirms the decision of the lower Coui t within 
the meaning of s 110 of the C. P. 0 , even though the 
two Courts differ m their findings on certain issues 
Leave to appeal to the Privy Council in such a case 
can be granted only if there is a substantial question 
of law involved in the case. 

A substantial question of law within the meaning 
of s. 110 of the O. P. 0 means a question of law 
in respect of which there may be a dilTerenco of 
opinion 

The general principle that a Hindu son is bound by 
a bona fide compromise entered into by lus father for 
the benefit of the family is weiPsettled and is not a 
substantial question of law wuthin the meaning of 


0. 110 of the O. P. 0. LDhantatKai r. Kahan 8ikgh, 

2 L. 0. 107 479 

S.115. 

See Aura Tenanxy Act, 1901, ss 175, 177 282 

See Cm or Rangoon Municipal Act, 1922, fs 12, 11 

780 

See 0. P. C , 1908, 0. IX, u. 13 776 

See 0 P. C , 1908, O. XXI, iiR 13, 17 109 

See C P. C , 1908, O. XXI, R 90 567 

See C P C , 1908, O XXllI, r 1 1030 

C P. C , 1908, O XXXllI, R 1 415 

See CPC, 1908, 0 XLI, r. 2a 555 

See Ca P C., 1898, s 476 13 454 

See Specific Relief Act, 1877, s. 9 20 


— 8, 115 — Election rules, misconstruction of. 
See Madras District Municipalities Acr, 1920 119 

8. 1 1 6 — Ej ror of law. 

An error of law dees not affect the jurisdiction of 
the Court and does not furnish a ground for inter- 
ference in revision Pat Balaram Manjhi v. Jagan- 
NATH Manjui, a I. R. 1925 Pat, 760 6 84 

__ — 8. 115 — Execution of decree — Stay pro-’ 
ccedingSy failure of --Decree-holder ordered to take 
out execution at once— Talbana, deposit of— Reason’- 
able time for filing processes— Execution case, dis* 
mmol of, for default— Illegal exercise of juris- 
diction — Revision, 

Stay of execution of a decree was directed by the 
Court on the judgment-debtor furnishing security by 
a specified date. The judgment-debtor failed to furnish 
security on that date, and the Court directed the 
decree-holder to take steps for execution at once. The 
decree-holder deposited talbana for service of sale 
proclamation on the same day but did not file the 
processes, and the Court dismissed the execution case 
for default there and then. On revision : 

Held, that the Court exercised its jurisdiction 
illegally in not allowing the decree-holder reasonable 
time for filing processes, as he could not have been 
expected to be ready with the processes on the ex- 
pectation that the judgment-cfeblor wxuld fail to 
furnish security, and that, therefore, the dismissal of 
the execution case for default must be set aside. 
C Firm of Ram Pbosad-Ram Kibsbn v. Haro Kumar 
Ba6AK 298 

8. 11 5 — Interference by High Court, 

The High Court has power to interfere with the 
proceedings of a lower Court even in the case of an 
interlocutory order where the effect of that interlocu- 
tory order is not meiely to prescribe a particular 
procedure, to admit or to shut out a particular piece 
evidence or to admit or exclude particular parties, 


Civil Procedure Code— *1908— contd. 

Where the Court against whose orders there is an 
application for revision has so used its jurisdiction 
that the result of allowing its order to stand will be 
delinitelj^ to decide the case pending before it, so that 
all the proceedings thereafter taken would be merely 
infructuous and would result in a waste of time, then 
the High Court will look into the order and if justice 
lequires it wull set it aside S Municipality of Tando 
Adam v. Khair Mahomed, A. I. R. 1925 Sind. 260 1019 

s.115 — Letters of Administration, grant of, 

by Resident at Aden — Revision —Jurisdiction of 
Bombay High Court. 

The Bombay High Court has no jurisdiction to 
interfere in revision with an appealable order of the 
Resident’s Court at Aden, 

An order granting Letters of Administration passed 
by the Resident’s Court at Aden, is a final judgment 
against which an appeal would he to the Privy Council. 
It 18 not, therefore, open to the Boifibay High Court 
to entertain an application inicvisjoii against such an 
order B Lbo\^ Moses v, Solomon Judah Meyer, 27 
Bom L R 1460, A I R 1926 Bom 139, 50 B 32 367 

* S. 115 — Limitation Act (IX of IVOS), s 6 

~~ Application dismissed as barred by time— Benefit 
of mino) ity ignored— Revision 
Petitioner’s application for leave to sue in forma 
pauperis \vas i ejected on the gioimd that the suit 
-was barred by tune, but in arriving at this conclusion 
that Court overlooked the provisions of s G of the 
Limitation Act to the benefit of which the petitioner 
was entitled* 

Held, that the order rojectiug the petitiuner’s appli- 
cation -was liable to be set aside in revision R Ma 
Shewe U V Ma Shin, A. I R. 1925 Rang 381, 4 Bur. L. 
J. 146 775 

8. Revision— Delay in filing petition, 

A delay of nearly seven months in filing a revision 
application is in itself a sufficient ground for declining 
to accept It. A U. I. P. Ry. v. Kunj Bbhari Lal, A, 1. 
R. 1926 All 228 9 9 3 

— 8. 5— Revision, ground for— Error of lau— 

Burden of proof, wrong decision on question of. 

The giving of an erroneous decision on a point of 
law 18 not an irregularity or an illegality in the 
exeicise of jurisdiction and does not justify inteifer- 
ence m revision. 

A decision on a question of onus cannot be attacked 
in revision. L Abdul Aziz v. Abdul Karim, 2 L. C. 
186 46 

— 8. 11 6, 0. XXI, r. 5 8 ’-Eironeous view of law 

---Objection proceedings, order in — Revision. 

If a Court, upon an erroneous view of the scope of 
a section of the 0. P. C , applies it to a case to which 
it has no application, the Court acts without jurisdic- 
tion and the High Court would interfere with its 
decision in revision. 

^ The mere fact that the unsuccessful party in objec* 
tion proceedings under 0. XXI, r 58 of the C. P. 0 
has to file a separate suit under r. 63 of the Older and 
the onus of proof will be on him, does not afford 
sufficient ground as to why the High Court should 
revise the order in those proceedings. N Pandubano 
Govind Fate v. Maifuzbhai, A. I. R. 1926 Kag. 257 40 

; 8. 115, 0. XXI 1 1, r. ^Suit dismissed s>n 

qu^ion of technicality — Appeal — Withdrawal of 
suit— Revision. 

Where a suit is dismissed on a question of technic 
cality and on appeal the Appellate Court allowe 
suit to be withdrawn with liberty to bring a freiJi 



VoL 92] GENERAL INDEX. 1071 


Civil Procedure Code— 1908- contd. 

suit, the High Court will not interfere with the order 
in revision. 

An error of judgment is not a ground for inter- 
ference m revision A Pancham Lal v Muhadmad 


Yaqui), 24 A L. J. 313, A 1 K 1926 All. 291 558 

• 8.141. jSiee Mbsnk PROFITS 792 

— 8. 144. 

See Dourt Fei<s Act, 1870, Sen. II, Art 11 474 

See Limitation Act, 1908, 8 6 23 

See Limitation Act, 1908, Sen I, Art. 187 960 


8. 145— Execution of decree — Application 

against surety — Frauds plea of, whether can be 
taken 

Where an application is made to execute a deciec 
against a surety, the surety is ajjaity within the 
meaning of s 47 of the C P 0 , aud it is open to the 
surety to raise a plea of fraud before the Executing 
Court L Kanshi Ram V Prap.h DnAL Arjan Das & 
Co , 7 L L J 457, A I R 1925 Lah G18 259 

S. 145, O. XXV, r. 1 (3)—Secu}iiy for costs 

— Bond hypothecating property — Enforcement of 
security— Pi ocedure — Execution 
Plamtih was lequiied to give seciuity foi costs 
and appellant who offered himself as surety executed 
a bond that if the plaintiff failed to obey the oidei 
of the Couit with regaid to the payment of costs, 
cerlam property of tlie suiety specilied in tlie bond 
would bo liable foi the satisiaction of the ordei and 
that if the property pioved insufficient foi the piu- 
pose the suiety would himself be liable Plaintiff s 
suit was dismissed and plaintiff was ordei ed to pay 
the costs of the suit Defendant took out execution 
for costs and applied foi sale of the piopcrty Iiypc- 
tliecated by the suiety. 

Held, (1) that on the language of the bond executed 
by the surety the defendant was not bound to pio- 
ceed first in execution against the plaintiff and only 
on his failure to obtain satisfaction from the plaint- 
iff to proceed against the surety, 

(2) that there was no moitgage of his piopeity by 
.the surety and that the proper procedure to enforce 
the liability of the surety under the bond was to 
proceed in execution by sale of the hypothecated pro- 
perty. A Ata Husain v Mustafa Husain 546 

8. 146, O. IX, r. 13 — Charge, suit for enforce'- 

mentof — Ex parte decree — Puisne mortgagee, if can 
have deciee set aside, 

A puisne mortgagee 'who is not a party to a suit 
for enforcement of a charge against the mortgaged 
property is not entitled under s 140, G. P C , to main- 
tain an application for setting aside the ex parte 
decree in the suit under O IX, r. 13 of the Code. C 
SusiL Chandra Guha v Gouri Sundari Devi 946 

S. 148 — Mortgage-Foreclosure suit— Com- 

romise decree — Time fixed for payment, whether can 
e extended — Power of Court 
A Court has no power to extend the time fixed in 
It compromise decree in a suit for foreclosure for 
the payment of the decretal amount. N Dawlat v 
Kashirao, a. I. R. 1926 Nag. 280 822 

8. 149— Co wrf-/ec, deficient, payment of — 
Limitation, question of. 

Where a Court diemiases a suit and simultaneously 
with the dismissal, orders making up the deficiency in 
Court-fee, the order should be considered to have been 
made under s. 149, 0 P. C , as the Court is entitled 
to pass such an order at any stage of the case. In 
8uca a case the effect for purposes of limitation is the 
jpamo as if the Court-fee demauded bad been paid in 
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the first instance L Arshad Aur Zorawar Singh, 8 
L L J 60 . 986 

S. 149 — Limitation Act (IX of 100$), s 6 — 

Insufficient Court-fee on appeal — Bona fide mistake 
— Extension of time 

An appellant who is misled by an error of the 
Court and the insufficiency of the Court-fee oiiginal- 
ly paid by him is due to a bona fide mistake on his 
jiait, 18 entitled to the benefit of s 149 of the CPC. 
and s 5 of the Limitation Aet L Ranzor Si.ngh v. 
Secretary OF State i-OR India 319 

8.151. 

SeeO P 0,1908, s 94 616 

See Execution OF DECREE 574 

8. 1 51 —Inherent power of Court, when to he 

exercised 

Where a party does not lake advantage of the light 
of appeal granted to him by the CPC, he cannot 
be allowed to come to the Couit and ask the Coiut to 
exeicise its powers under s 151 of the Code B Virappa 
Gomndappa Konraddi V Basappa Virbhaduappa, 27 
Bom L R 1511, A I R 1926 Bom 139 354 

S. 152 -Amendment of decree Appeal filed 

but not decided— Jurisdiction of Trial Court io 
amend deciee 

It lb only w lien an ai)peal has been decided and a 
deciee has been passed m appeal confii mm g, amend- 
ing or rev Cl sing the deciee ot the Tiial Couit that the 
appellate decree operates to supersede the Trial 
Couit’s decree, 1 11 1 it is only then that the junsdiction 
of the Tiial Couit to interfere 'with fhe deciee so 
superseded ceases Till the Appellate Court hears the 
appeal and decides it, the deciee of the Tiial Court 
remains m force and it can be rectified or amended by 
the Couit which passed it ABacijan v RAonuNATH. 
21 A L. J 149, 48A 224, AIR 1926 All 304 264 

O. I, r, 10, O. XLV — Remand by High Court 

—Appeal to Privy Council— Addition of par ties— 
Power of Com t 

A suit was dismissed by the Distiict Couit but was 
remanded by the High Com t on appeal Defendants 
applied for and obtained leave to appeal to the Privy 
Council, Petitioner then applied to the High Court 
to he added as a defendant in the suit 
Held, (1) that the High Court having passed a final 
Older m the case remanding the case to the District 
Court, was functus officio and could not, therefore, 
make any order adding parties to the case, * 

(2) that as regards the appeal to the Pi ivy Council 
the High Couit had no powers beyond those giv^en 
m O XLV of the C P 0 , and that there was, m 
that order, no powei to add jiarties, 

(3) that the District Couit had seizin of the case 

as a result of the lemand by the High Court and had, 
therefore, power to add parties R Kalekther Ammal 
V, Ma Mi, 3 R 474, AIR. 1926 Rang 9 125 

O, III, rr, 1, 4 — Advocate, authority of, to act 

on behalf of client — Vakalatnama, whethernecessary. 
By virtue of the provisions of cl (3) of 1 4 of 
O HI, G. P. 0 , an Advocate, unlike a Pleader, can be 
verbally appointed to act on behalf of his client, and 
when so appointed, under r 1 of 0 III, he can appear, 
plead and act There is, theiefore, nothing to prevent 
an Advocate, either in the High Couit or in the sub- 
ordmate Courts, from presenting an application on 
behalf of his client without anjr power of appoint- 
ment or vakalatnama given to him m 'writing. Pat 
Laubentius Ekka V. Dhuki Koeri, 4 Pat. 766; A, I. R. 
1926 Pat. 73; 7 P. L- T. 382 1 7? 
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“0. lit, r, 4. See Madkas Civil Rules op 

Practice, r. 277 3 00 

— Ot III, rr. 16, 17— P/eadtnflis— Amendment, 

when should be allowed — New plea contradictcn'y to 
old, whether sufficient ground for rejection. 

Order VI, r. 16, 0. P. (J , does not limit the period 
when a plea must be taken, it bars only pleas that are 
irrelevant or scandalous or may tend to prevent a fair 
trial of the case. 

A Court is bound to allow an amendment under 
O. VI, r 17, C P. C., if it is necessary for the purpose 
of determining the real question in (controversy be- 
tween the parties. 

A Court has no power to refuse to allow an amend- 
ment of pleadings for any reason except those men- 
tioned in r 16 of O VI, C. P 0 , which do not include 
a contradiction between the new pleading and the old. 
N Caura Telin V. Shriram Bhover, A. 1. li 1926 Nag. 
265 9 2 6 

0, VI, r.17. SeeC.V C, 1908, s 11 396 

O. VI, r. 17 — Amendment of plaint— Causes 

of action, different — Buddhist Law, Burmese — 

Adoption-- Kittima and iyppathitta forms —Claim 
based on kittima adoption, failure of — Appathitta 
adoption, whether can be allowed to be set up 
A plaiiitiflf must be confined to the case tliat he sets 
up in his pleadings, or to a case which is consistent 
with those pleadings 

Amendment of pleadings is a matter for the dis- 
cretion of the Court and that discretion must be exei- 
cised with regard to all the facts and circumstances 
of the case. 

The causes of action on which a person can claim 
to be a kittima or an appathitta son are widely 
different, and different considerations govern the 
question of these two distinct forms of adoption. 

Where a plaintiff comes into a Court on the basis 
of a kittima adoption and fails to prove the case set 
up by him, lie cannot be allowed to amend his plaint 
so as to base his claim on an appathitta adoption. R 
Mauno Ba Thein V Ma Than Myint, 3 R. 483; A I. K. 
1926 Rang, 49 253 

■ 0. VI, r. 17 — Amendment of plaint, when to 

he allowed — Refusal to allow amendment. 

In a proper case the Court should freely allow an 
amendment of the plaint so as to ensure that justice 
is done to the parties and that the time and the money 
of the parties la not wasted. 

Where a Court refuses to allow an amendment of 
the plaint in a case in which such amendment is ne- 
cessary for the purpose of doing justice between the 
parties, it fails to exercise a jurisdiction vested in it 
by law and its order is open to revision under s 115 
of the 0. P. 0. 8 Municipality OP Tando Auam v . Khan 
Mouammad, a. I. R. 1925 Sind 260 1019 

^ O.VI,r.17 — Plaintf amendment of — Cause of 

action, date of, change of. 

No plaint should be allowed to be amended so as 
to change the cause of action; but an amendment to 
change the date when the cause of action was stated 
in the plaint to have arisen ought to be allowed, even 
though the effect of so doing would be to deprive the 
defendant of a plea of limitation M Alapati Hama- 
SWAMI t;.DASAEI VBNKATABANAyANA,(1925j M. W. N. 781; 

A. I, R, 1926 Mad. 128 330 

- ' ' Oi VI, r, 1 7 — Suit for specific performance of 
agreement to sell^Amendment of plaint to include 
frayer for pomfsion, whether permissible. 
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In a suit for specific performance of anagreemen 
to execute a simple mortgage, it is not competent to 
the Court to appoint a Receiver pending suit to take 
charge of the property in suit and thus do by way of 
receivership what it w’ould not be entitled to do even 
by way of decree. M Ohockalingam Pillai v . P, K. P. 
S PiCHAPPA Chettiar, 22 L. W. 579; (1925) M. W. N. 
802; A. 1 R. 1926 Mad. 155 699 

0. VII, r. 1. See Court Fees Act, 1870, s. 7 

W W 730 

0. VI I, r, 10 — Order retiii'ning plaint for 
presentation to pioper Court for want of jurisdiction 
---Application to withdraw portions of claim, so as 
bring it within Court's pecuniary jurisdiction — 
Amendment — Power of Court to re-admit plaint 
Where a plaint was ordered to be retunfed for 
presentation to the proper Court on the ground that 
the value of the subject-matter of the suit exceeded 
the pecuniaiy limits of the jurisdiction of the Court 
to which it had been presented and the plaintiff 
thereupon applied to be allowed to withdraw his 
claim to certain pr.rtions of the property mentioned 
m the plaint which had the effect of biinging the 
plaint within the pecuniary jurisdiction of the latter 
Court . 

Held, that the Court had the power to allow the 
plaintiff to amend the plaint and rc-adnut it as amend* 
cd. M Kommakeddi RamchandratiYa v V(<i.>ury Vbn* 

li. 1926 Mad. 133 800 

— O, IX, 8, 141 — Suit, application to restore, diS'^ 

missal of, for default— Petition to set aside dismissal, 
maintainability of. 

^ Proceedings under 0. IX, C. P. C., relate to ques- 
tions independent of the suit, to be determined on 
evidence as to matters quite irrelevant to the suit and 
are, therefore, covered by s 141, C. P. C. Order IX, 
therefore, applies to applications made under 0 IX 
itself, so that wliere an application to lestore a suit is 
dismissed for default, a petition lies under 0, IX to 
set aside the dismissal. M Venkata Narasimha Rao 
V HbmaduSuryanarayana, 50 M. L. J. 75; 23 L. W. 409: 
A I. R. 1926 Mad. 325 802 

— -O, IX, r. 7 — Proceedings, ex parto, against 
defendant— Application to appear in suit, whether 
necessary— Procedure. 

Under the provisions of 0 IX, 0. P. 0., if a defend* 
ant does not appear and so long as he is absent, the 
proceedings must necessarily be ex parte and under 
r. 6 of that Order, the Court is empowered to proceed 
notwithstanding that the defendant may be absent. 
Bhould, however, the defendant appear in the middle 
of the proceedings, by the very fact that he is present, 
the proceedings cease thenceforth to be ex parte ana 
no application by him is necessary for being per- 
mitted to appear, but if on a late appearance he 
wishes to be placed in the same position as if he had 
appeared at the proper time, he should under r. 7 
2 Order apply for permission to that effect. 

8 Kala Gella V, Smvji 493 

— 0. IX, rr. 8, 9 — Dismissal for default^ 

Restoration, application for rejection of — Appeal*^ 
Appellate Court, power o/, to decree suit to extent of 
^mission — Decree on admission of claim, effect of. 

On an appeal from an order refusing to restore 
A suit dismissed in default, the Appellate Court 
cannot make an order which the original Court could 
not legally have made. If the Appellate Court agreea 
with the Trial Court it muel diimiee the appeals If ^ 
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differs from the Trial Court it should order the case to 
be restored either on terms or unconditionally. It has 
no jurisdiction to pass a decree in favour of the 
plaintiff. 

For the purpose of 0 IX, r. 8, C P C , it is the net 
amouilt for which the defendant admits liability after 
deducting all payments alleged by him which has to 
be taken into account. A Abdul Majid r. Wahidullah. 
A. I B. 1926 All. 281 496 


O. fX,r. 13. 


0. IX, r.13 —Ex parte decree, setting aside 

Of — Knowledge of decree. 

A proof of knowledge of the decree with all its con- 
tents and the general effect thereof la necessary in 
order to support a plea of limitation in bar of an 
application to set aside an ex parte decree N Isram v 
Oanoia 295 


' ' O.Xt r. ^'^-Examinatlon of parties— Replica- 
tion covering all facts in written statement— Wit- 
nesses, order in which to lead— Court, duty of. 

The Court is bound to examine the parties only 
when there is no clear express or implied denial of any 
statement of fact m the pleadings But where a' plaint- 
iff puts in a written replication which covers all state- 
ments of fact referred to in the written statement 
there is no occasion for the Court to examine the 
parties or their Pleaders. 

It is no duty of the Court to directa party as to 
the order in which he is to lead his witnesses L 
liAKSHMi Ohand V. Mukta Parshad, 8 L. L. J, 67 1 006 

Q, XII, |\ 6, 8. 3S --Admission, judgment on 
--rroceddre— Decree, whether must be drawn up. 

In order to enable a plaintiff to apply for iiidir- 
»ent under the provisions of 0 Xlf, r. 6, C. P. C, 
it is not necessary that he should relinquish that 
Itort of th^B claim or relief which is not admitted by 
^© defendant. He is entitled to judgment to the extent 
cKf the admission made by the defendant. 

being passed under 6. XII r 6 

Itjp. Tie plaintiff can in aucii a case enforce payment 


Civil Prooeclurs0od6»1908>-eontd. 

in execution proceedings under s 36, 0 P. C. S 
Tahilbam Tabachand v. Vassumal Dbumal, A. 1. R. 
1926 Sind 119 562 

792 


O. XVIII, r, 1. See Mesne pbofits 
• 0. XX, r. 11, cl. (2), O. XXXIV, r. 14- 

* . •« ...1 a 


See C. P 0 , 1908, a 48 846 

See C P, 0 , 1908, s 146 9 46 

See Limitation Act, 1908, Son I, Art 164 272 


* O. IX, r. 13, 8. 115 — Ex parte decree, 
application to set aside— Engagement of Pleader in 
other Court, whether sufficient cause— Discretion of 
Court— Revision— Decree against several defendants 
having separate interests— Application by some to set 
aside decree' ~ Procedure 

It IS not an invariable rule that the absence of a 
Pleader owing to his engagement elsewhere is a 
suGficient cause for setting aside an ex parte decree, 
but the High Court will not in revision interfere with 
the discretion of the Court of first instance in setting 
aside an ex parte decree on that ground. 

Where a plaintiff impleaded several persons as 
parties to a suit on the ground that they were several- 
ly in possession of the assets of a deceased person 
and an ex parte decree was passed against all of them, 
on an application by some only of the defendants to 
set aside the ex parte decree 
Held, that it was not open to the Court to set 
aside the decree as against the defendants who had 
not applied to set aside the decree M Thirumala- 
chariar V. Athimoola Karayalor, 22 L W. 695. (1926) 
M W. N 112, A I R 1926 Mad 256 776 


- I* ■ I, V*. \»"/i • • 

Security bond by judgment -debtor — Security, en- 
forceability of, in execution — Hindu father, decree 
against — Sons of judgment-debtor also joining as 
parties to security bond, effect of. 

Immoveable properties given by a judgment-debtor 
as security pursuant to an order made under O XX, r. 
11, cl (2), C. P 0 , can be realised by the decree-holder 
m execution, unless there is anything m the security 
bond or the order of Court which precludes the 
security from being enforced in execution 

Where the parties intended that the properties 
covered by the security bond ' should be realised 
in execution, the decree-holder is not bound to 
resort to a separate suit for the purpose 
The provisions of 0. XXXIV, r 14, C P C , are 
inapplicable to such a case and do not operate as a 
bar to the enforcement of the security bond m execu- 

tion. , , . 

It would make no difference in the above case if a 
Hindu father alone is the judgment-debtor but the 
security bond is executed by the father and his un- 
divided sons, as the latter could question the debt only 
if it were tainted with illegality or immorality. 

The words “claim arising under the mortgage" have 
been substituted in 0 XXXIV, r 14, C P. C., for the 
words “any claim whether arising under the mortgage 
or not" in the repealed s. 99 of the Transfer of Pro- 
perty Act The effect of the alteration is to conhne 
the prohibition against bringing the mortgaged pro- 
perty for sale, except by bringing a suit, to cases 
where a mortgagee has obtained a peisonal decree 
against the mortgagor on the mortgage-debt. The 
mortgage or charge mentioned in 0. XXXIV, r. 14 
must be a mortgage or charge existing prior to the 
decree and not created by the decree or one created 
by the act of parties subsequent to the decree M, 
Official Recbivbb v. Nagaratna Mudaliar, 49 M* J- 
643, (1925j M W. N.907, A. I. R 1926 Mad 194 '497 

O.XXI, r. 2 — Agreement not to execute decree 

Adjustment of decree— Certification, absence of, 

agreement by a decree-holder not to execute the 
decree amounts to an adjustment or satisfaction of the 
decree and unless it is certified in accordance with 
the provisions of r 2 of 0 XXI, G. P C., it cannot be 
racoffnised by the Executmg Court as a bar to execu- 
tion'^R MSS Ohbttyar Firm v, Ma Tin Tin, A 1. 
R 1925 Rang 349, 4 Bur L. J. 179 677 

0. XXI, rr. 13, 17, 8. 11 5- -Execution applir 

cation, defects in Court, whether bound to give 
time fir correction-Dismusal of petition-Revision, 

Under 0 XXI. r 17, 0 P.O. when an execution 
anolication is presented which does not fulfil 
JSfremeuts of 11 to ll, the Coiuth^ ^option eithw 
reject the application or to allow the defect to bo 
remedied wxthm a time to be J'y t*- 
Where it deolmea to adopt the latter course, it can- 
not be held to have refused jurisdiction ^ as to war- 
rant interfetence in revision under ». ua, o. r. u M 

49 M. L. J. 699: (1985)- M. W. N. 917, A, 1. tt« IMS 
Med. 260 
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0. XXI, rr. 1 5, 2, 0. XXX, r. in name 

of firin'--- Payment to one partna'— Satis fach on of 
ilecree. 

Where a suit is brought in the name of a firm under 
the provisions of 0. XXX, r. 1, C. P 0., one partner 
of the firm is competent to receive payment in respect 
of the decree in favour of the liim and to notify 
aatisfaction of the said decree to the Court. S Yusip 
Mahbub & Co. V . Salloh Mahomou 387 

O. XXI, rr. 46, 53, 8. 146— Dci)t attachment 

of — Debt ripening into decree— Attaching^ creditor, 
right of, to execute decree, without attaching decree 
Itself— Decree-holder, payment to, by judgment- 
debtor, whether binding on attaching creditor. 

Under the terms of a deed of partition between two 
brothers L and E, a sum of money fell to L’s share 
but was retained with R. A creditor of L attached 
before judgment the debt so due and ultimately ob- 
tained a decree. L thereupon sued R on the debt, 
obtained a decree and within a month thereafter 
reported satisfaction of the decree. In an applica- 
tion for execution by the attaching creditor * 

Reid, (1) that the attaching creditor was not bound 
either by the alleged payment by R or by the lecord- 
ing of satisfaction by L and was entitled to execute 
the decree ; 

(2; that the attaching creditor should be permitted to 
amend his petition by adding a prayer thereto for the 
attachment of the decree obtained by L against R. 

Per Venkatasubba Rao, J. {Reilly, J. dissenting) * - 
The attachment placed on a debt fastens itself on a 
decree obtained on that debt without any further act 
on the part of the attaching creditor. The debt 
matures into and merges in the decree and the 
attachment gets naturally transferred from the debt to 
the decree. 

The creditor who has attached the debt but who 
has failed to attach the decree is nevertheless entitled 
to execute it as if he had attached the decree also. 
To such a case the provisions of s. 146, 0 P. C., will 
clearly apply. 

Per Reilly, J.— What an attaching creditor gets 
wl>en>a debt is attached at his instance is an order 
prohitiMjjs&g the creditor from recovering it and the 
debtor paying it. He acquires by that order no right 
to sue on the debt or to collect it or to give a valid 
discharge of it. The prohibitory older which he 
obtains cannot grow or ripen into or be converted 
into something quite diflerent, namely, the right to 
execute a decree obtained on the debt. It is, there- 
fore, necessary for the creditor to attach the decree 
before proceeding to execution. M Alagirisami Pillai 
V . Laksmanan Chetty, 50 M. L. J. 79, A. I. ii , 1926 Mad. 
371 1021 

— — 0. XXI, r. 60 — Execution of decree — Decree 

against propeHy of firm — Liability of individual 
members. 

The mere circumstance that a decree passed against 
a firm as it stands can he executed only against the 
property of the firm does not preclude its eventual 
execution against the individual partners of the him 
as soon as any or all of the conditions set forth in 
0. XXI, r. 50, C. P. 0., are fulfilled. L Bhagwandas 
Paras Bam v. Jado Nath, A. L E 1926 Lah. 236 898 

0, XXI, n 68. iSfee 0. P. C., 1908, s. 115 40 

— -- — O.XXI, r. BS— Money >-decree— Attachment of 
iroferty-^ObjeUion by transferee /r<m judgment- 


Civil Procedure Code- 1908— contd, 

debtor — Decision, finality of — Appeal, whether lies 
—Property attached being decree in favour of 
judgment-debtor, effect of — Execution of decree — 

Insolvent judgment-debtor — Question of title betueen 
scheduled creditors, decision of — Revision — Provincial 
Insolvency Acjt of 1920), s. 50 
Where an objection is raised by a transferee from 
the judgment-debtor to attachment of the property in 
execution of a money-decree, and the question arises 
whether the transfer in favour of the objector is good 
or not, the question relates to the title to the property 
sought to be attached, and comes within the purview 
of O XXI, r. 58, 0 P 0 , and the decision is final, 
subject to the result of any suit that might be in- 
stituted, and is not open to appeal. The fact that the 
property attached is a decree makes no difference 
Ihere is nothing in s, 50 of the Provincial In- 
solvency Act which says that any question of title 
raised between two scheduled creditors will be decided 
by the Insolvency Court, and a decision of such ques- 
tion by the Execution Court is not open to revision. 
A Pearey Lal V . Allahabad Bank Ltd., 24 A. L J. 334; 
A I R. 1926 All. 244 14 

O. XXI, r, SB- -Attachment, objection to, 

dismissal of — Title suit — Fraudulent transfer — 
Consideration— Possession — Good faith— Bur den of 
pi oof —Intention to defeat creditors — Tiansfcree net 
party to fraud, effect of 

Where an objection to an attachment of certain 
property in execution of a decree, by a person claim- 
ing to be a transferee of the picperty from the judg- 
ment-debtor, IS dismissed on the ground that the 
transfer was intended to defeat the cieditoisof the 
judgment-debtor and was fraudulent, and the un- 
successful objector brings a suit to establish his title 
to the property, the burden lies upon him of proving 
not merely the passing of adequate considei ation and 
his possession over the property but also his own good 
faith. 

Where, however, consideration and possession are 
established a much lighter burden lies on the plaintiff 
with regard to the establishment of good faith. 

In such a case, however, the all essential point is 
whether the plaintiff was a party to the fraud on the 
creditors. An intention to defeat the creditors may 
well exist on the part ot the transfeior, and yet the 
transfer will be valid unless the transferee was also a 
party to the fraud, N Vanayak v. Kaniram, A, I. R, 
1926 Nag. 293 810 

O. XXI, r, 66, See C. P. 0., 1908, 0 XXI, 

B. 100 326 

0. XXI, r. 66, 88, 2 (2), 47, 116-^xecu. 

tion of decree— Sale proclamation— IS oil fication of 
incumbrance — Appeal, whether lies—Revuion. 

Under 0. XXI, r. 66, C P. 0., an Executing Court 
is bound to notify m the sale proclamation all incum- 
brances which prvma facie exist on the property which 
is ordered to be sold. W'here a person claiming to be 
a mortgagee of such property intimates his claim to 
the Court and the Court directs that the claim should 
be notified in the sale proclamation, the order is not 
open to appeal and cannot be challenged in revision. 

An order passed by an Execution Court under O. 
XXI, r. 66, 0. P. 0., prescribing the manner in which a 
proclamation of sale should be drawn up on appli- 
cation made, is not open to appeal under the provisions 
of 0. XLlll of the Code. 

Section 47, 0. P. O., must be read with s. 3 of the 
Code and the effect of reading both the sectioii^ 
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together is not to make every order passed by the 
Execution Couit appealable but only such orders 
appealable as determine the rights of the parties to 
the execution with logard to all or any of the matters 
in controversy in suit A Muhammad Zakauia v. 
Kishun Narain, A 1 H 1926 All 268 644 

0. XXI, rr. 66, 72 — Execution of deaee — 

Sale-Decree-holderj whether bound to bid up to any 
fixed sum 

There is no legal necessity foi a bidder at an 
auction-sale, whether he be the decree-liolder oi an 
outsider, to purchase the propeityat the full price at 
which it may have been valued in the sale proclama- 
tion On the contrary, the value of tho xiropeitv is 
really only that which it will actually fetch, assuming 
t hat there IS no fraud or malpractice with regard to 
the bidders and that the sale has been reasonably and 
properly made public Pat Shko Charan Singh v 
IvisHNO KuhR, 6 P L T 800, A I R 1926 Pat 140 2 

O.XXI, rr 66, 72~7i? xecution of decree — 

Sale proclamation, valuation in-Decicc-kolder, 
whethei bound to hid up to valuation 
There is no provision oi law compelling the dccicc- 
holder to bid at an auction-salc up to any sum tliat 
may be hxed by tho Court The valuation in tho sale 
proclamation is intended pi imarily fertile protection 
of the judgment-debtor and for giving mfoimation to 
the biddeis at the auction-salc It is in no sense in- * 
tended to be an exact estimate of the value of the pio- 
perty and if in a sale propeily published ana conduct- 
ed the liigheat bid, wliethoi ot thedecieo-hoidei (u any 
other peison, is some liguie below the ligure given in 
the sale proclamation, it is not competent to tlie Couit 
to compel the deciee-holder to bid higliei than that 
highest bid Pat Badri cS^iiu v PtAP.h Lal iMtsra, 6 
P. L T 859, AIR 1926 Pat 140, (1926; Pat 137 

350 

0. XXI, rr 89, 90 —Execution proceedings — 

Estoppel — Compromise 

A judgment-debtor hied an application undei 0 
XXI, r 90, CPC for witliholdmg conhimation of 
the sale m execution owing to certain iiiegulaiities 
Subsequently he applied under i 89 for leave to 
avoid the sale by deposit of 5 per cent , oi tho piu- 
ch^ss-money Both apiilications came for hearing on 
the same day, and the Pleader for the ijui chaser re- 
presented that the judginent-debtoi could not main- 
tain his second application unless he withdrew hia 
first one The judgineiit-debtoi, thereupon, withdrew 
hi3 application under r 90 and his application under 
r 89 was granted by the Court 
It was urged by the purchaser in appeal that tho 
application under r 89, made in the presence of the 
application under r 90, being void ab initio, tho 
withdrawal of the application under r 90 would 
only leave it open to the judgment-debtor to make a 
new application under r 89 He could not by with- 
drawal of his application under r 90 give retros- 
pective validity to his application under r 89 
Held, that the appellant was not entitled to call m 
question the order of the lower Court allowing the 
respondents’ application under r 89 in the light of 
the statement of his Pleader which statement either 
amounted to a compromise in the proceedings or to 
an admission which would estop the applicant from 
questioning the validity of the Court’s order O Chan- 
noo V. Murlidhar, 13 0. L J. 138, A. I R. 1928 Oudh 
3U 732 

— 0. XXI. r. 90. See 0. P. 0., 1W8. 9 . 47 833 
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0. XXI, r. QO-rCie cution of dcocL- PiopcUy 

sold as belonging to judijmc nt- Icbtor —Pt Cvtn,, , sale 
by judgment-debtor— A ppLitut ion by judgment ‘debt or 
to set aside auctions ile, imintaniabilLty oi 
Wheie, m execution of n ccitaiii piojiouy is 

bold as belonging to the judgiiK'iit-debtor, the iS 

entitled to nnuntdin .m apiiiiwU luu to sot aside the 
sale on the ground of mdtLiidi iricgnlaiity in the 
publication and conduct of thcsih, and the appli- 
( atioii cannot be thiovvnout on the gi omul tbfil tho 
judgment-debtor had piim to the date o[ the aiu tion 
sold the piopeity to a thud peison and had thus 
ceased to have an interest in tho jiropeiJy M Muham- 
MAI) MoHIDEI'A MaRAC\V4,K I\ RaMANAD IA\ ClJlllIAR, 22 
L W 872, A I R 192o^lad 217 597 

0. XXI, r. 90, S. 115 — Limilatinn Act (IX 

of 1908), Sch l,A)t 106 — Execution of decree— Sale ^ 
application to set (i3ide—P*articularb, additional, 
supplied after eipit g of limitation — Appellate Couit^ 
refubal of, to considet pai ticiilai'S- ^Revision 

Within thiity flajs from the date of an aiietiun-salc, 
the judgiiient'debtcr applied to set aside tho sale on tile 
ground of matenal uiegiilaiity in the imbluatioii and 
1 ‘onduct of the sah^ which had resulted in tliepioperty 
being sold for a veiv snail sum Aitei the expiry of 
thirty days the judgnieiit-dobtoi mide auotliei appli- 
cation pointing out that two heavy ciicambicinecs had 
been shown in the siJe pioelaination whencas no such 
enciimbiances existed on the datoofthr tnoclciniatlon 
The I list Couit found that this was a fact and on that 
giound set aside the bale On appixil, the lower 
Appellate Court holding that the First Couit was not 
aiitlioribed to look into the maUors contained in the 
later «ipplication inasmuch as that application had 
been made moie than thuty days aftei the sale, set 
aside tho oidei made by the I'usi Couit 
llt:ld, (1) that the latei application meicly supplied 
additional paiticul.ars of tiie material inegulaiity 
alleg'd in the hist application and that the lower 
Appellate Court, thcrcfoio, liad jurisdiction to consider 
the allegations made in the latei application, 

(3) that the leCubal ot the lowei Appellate Court to 
consider the later application amounted to material 
irregularity in the exercise of jurisdiction and that tha 
Older of the lowei Appellate Couit must, therefore, be 
bet aside iii revision A Ram Sarvx Dash OiRDHABr 
Lal, 24 A L J 266, A I R. 1926 All 305 567 

O. XXI, r. 92— Execution of decree— Sale in 

favour of person other than decree-holder — Decree-- 
satisfied, effect of 

A decree beco lies dead as soon as it ib satisfied aa 
between the p titles to it, but that cannot affect tho 
vested rights of otheia 

An auction-sale to a person otliei than the deciee- 
holder IS not affected by the fact that the decree la 
subsoqiiently set asido on appeal or is satisfied after 
the date of the sale N Ramchandra v Lakshmax. 9 
N L J.3, A I R. 1920 Nag J98 803 

O. XXI, r, 97 —Execution of decree— Posm^ 

Sion, delivery of— Investigation in anticipation of 
obstruction, legality of 

Rule 97 of 0 XXI, CPC, oontemplatea the Court 
ordering investigation after the Bailiff has been ob-» 
structed m giving possessiou m teims of the decree* 
Where, however, a person from wliom obstruction le 
apprehended puts in an application to the Court 
claiming that the property, whose possession has been 
ordered to be delivered to the decree-holder, ie hi^ 



1076 


brbiAK CASES. 


[1926 


Civil Procedure Code— 1908— contd. 


Civil Procedure code— 1908— contd. 


property and that he is not bound by the decree, 
there is nothing wrong in the Court anticipating the 
obstruction and ordering an investigation under r. 

of O. XXL R Mauno Po Seik v , V. Nandiya, A 
I R. 1925 Rang. 374; 4 Bur, L. J. 178 6 67 

O. XXI, rr. 97 to 101. C. P. C., 1908, 

533 


j- — Execution pro- 

eecding8--0 IX, application of—0. XXI, r. 97 
^oceedings under, whether exec^ion proceedings 
Order IX, C. P. C , has no application to execution 
proceedings 

Proceedings under 0. XXI, rr. 97 to 101 0 P 0 
are proceedings in execution and O. IX is inapplic^' 
able to them. 

A Court, therefore, has no jurisdiction to set aside 
under O. IX, r. 13, C. P. O., an ex parte order direct- 
ing, free from obstruction, delivery of property to an 
auction-purchaser m execution of a decree. M 
Kalliakkal V Palani Koundan, 23 L, W 227 50 M 
L. J. 200, (1926) M. W N. 245, A. I. R. l‘J26 Mad. 412 
^ ^ 533 

n ' -e ®®'103-S;)eclyle7^e^ie/.lc^ 

(i oj 16/7), 8 V — Decree for possession Execution of 
decree- Obstruction— Older removing obstruction — 
Suit to set aside order— Limitation. 

There is nothing in r 97 of O XXl of the 0 P C 
tvhicli pi events its being applicable to a decree for 
possession passed under s. 9 of the Wpecific Relief 
Act. Such a decree does not purport to decide any 
question of title but it declares the plaintilT s posses- 
sory right and is a conclusive determination of that 
right Where, therefore, obstruction is offered to the 
delivery of possession in execution of such a decree 
an order removing the obstruction falls within the 
purview of r. 98 of 0 XXI, and is conclusive unless 
eet aside in a suit brought in accordance with the 
provisions of r. 103 of O. XXL 
Obiter dictum.— For the application of r. 97 of O 
p£ the C. P. 0. It 18 not necessary that the person 
nlafcing the obstruction should be physically present 
at the spot. M Bawoisi Narasamma v. Banjoisi 

W. N. 163, A. 1 

B. 1026 Mad. 353 5 ^ 


# ?•* ?^**j*"* ** 47-'Auctio7i-saZe— 

Obstruction by judgment-debtor— Proceedings by vur^ 
chaser— Decree-holder, whether party— Order decide 
trig questions between decree-holder and ludament- 
debtor — Appeal, whether lies. ^ ^ 

An order passed under 0. XXI, r. 98, C. P. 0 on 
proceedings initiated by the auction-purchaser against 
*he judgment-dobtor is not appeSable Sufh “ n 
OTder does not become appealable even tliough the 
Court decides any question as between the decree- 
holder and the judgment-debtor which would really 
DO quite foreign to the proceedings ^ 

In proceedings under O. XXI, r. bs, 0 P C taken 
by im auction-purchaser against the judgmbnt-debtor 
the decree-holder qua the decree-holder is really not 
* **♦ « merely between the judg- 

ment-debtor and the auction-puroliaser, ondanyaues- 
toons that might ariM between the judgment-debtor 
and the decree-holder cannot be raired, and any 
decision passed relating to them is not binding as 
between them under 8. 47 of the Code, C 
Nath Das Gopta v Sattbndra Nath °° 5^4 

0. xxi.rr.100, 66, S8. 11, 47~Jforfgao« 

(fscree- -hxtcvtton of <i<cnt~AppHeaUon to be made 


party, rejection of— Sale— Application for order 
declaring non-liabitity to eviction, maintainability of 
— Res judicata. 

In execution of a mortgage decree, a pusine mort- 
gagee, who had been made a pro forma defendant in 
the suit, applied to be made a party to the execution 
proceedings and to have a notice under r 66 of 
O. XXI, C. P. 0 , issued to him. This application 
was rejected and the applicant did not appeal against 
the order of rejection. After the sale had taken place, 
he made an application for an order declaring that he 
was not liable to eviction inasmuch as no notice under 
O XXI, r 66 had been issued to him • 

Held, (I) that the second application was not main- 
tainable , 

(2) that, in any case, the question raised in the 
second application was res judicata by virtue of the 
order 1 ejecting the first application Pat Baijnath 
Hingh V. Hari Prasad Bal, (192i; Pat 209, AIR. 
1924 Pat. 628, 7 P. L. T. 353 3 2 6 

0. XXII, r. 4 — Abatement of suit — Rent suit 

— Joint tenants — Non-joinder in appeal — Inconsist- 
ent decrees. 

Although a idaintifl landlord can sue any one of his 
jomt tenants ior the rent, where he does not do so, but 
makes all of them parties to the suit, he cannot, m case 
' of his failure to join any of the defendants or his 
repiesentatives as respondents to the appeal, contend 
that as he had the option to sue any of the joint 
tenants or his representatives, his appeal v ould not 
abate 

When the effect of not joining some of the defend- 
ants to a suit as respondents to the appeal would, 
in case of the success of the appeal, bo the passing 
of two inconsistent decrees, the appeal would abate. 
C Chandra Kumar Guha v. Elahi Buksha, A. 1 R 
1916 Cal. 667 616 

O. XXII, r. Death of pro forma respondent 

— Legal representatives not brought on record — 
Abatement, extent of. 

Where a pro forma respondent dies and hia legal 
representatives are not brought upon the record 
within the prescribed period, the abatement of the 
appeal as against the deceased respondent does not 
result in the abatement of the appeal as a whole. 

L Ram Labhayav. Kartab Singh, 7 L. L. J. 466; A. 1. 
R. 1925 Lah. 651 261 

O, XXII,r. 4 — Mortgage suit— Joint mortgagors 

— Death of one mortgagor — Legal representatives 
not brought on record — Abatement, extent of. 

The failure in a mortgage suit to bring on record 
the heirs of one of the joint executants of the mort- 
gage-deed, who has died during the pendency of the 
suit, does not result in the abatement of the suit as 
a whole, but only as regards the share of the deceased 
whose heirs would not be bound by the decree passed 
in the suit. N NaraYan v. Dhudabai, 21 N. L. R. 38; 
A. I. R. 1925 Nag. 299 663 

0. XXII, r. 4— Suit for possession against 

several defendants as trespassers, dismissal of — 
Appeal, second— Death of respondent — Legal reprt* 
sentatives not brought on record— Abatement, extent of. 
Plaintiff sued for possession of certain property on 
the allegation that the defendants were in possession 
of it as trespassers. The defendants claimed to be in 
possession of the property as the reversioners of the 
last male-holder. The suit was dismissed by the 
Trial Court and the dismissal was upheld hy the 
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lower Appellate Court During the pendency of a 
second appeal by the plaintiff in the High Court one 
of the defendants-respondents died and his legal 
representatives were not brought upon the record 
within the prescribed period 
Held, that inasmuch as the relief sought against 
the defendants in the plaint was joint and indivisible, 
the appeal must be held to have abated in toto and 
that it was not open to the plaintiff to urge that as 
the defendants claimed to be in possession as the 
reversionary heirs of the last male-holder the appeal 
should be held to have abated only with regard to 
the deceased respondents’ share in the estate of the 
last male-holder according to the pedigree- table set 
UP by the defendants. L Chet Ram v Ilaicho, 2 L O 
178 35 

0 XXII, r. 9 (2)— Abatement, application to 

set aside — Delay— Sufficient cause— Appellate Courts 
interference 

Where on an application to set aside an abatement, 
the Court after a consideration of all the circum- 
stances holds that the delay in making the applica- 
tion has not been satisfactorily accounted for and 
dismisses the application, the Appellate Court will not 
interfere with the order of dismissal M Komarasami 
Chetti v SuNDAR Mudaliar, 23 L. W 212 724 

0. XXII, r. 10 — Death or retirement of 

trustee — Addition of succeeding trustee as party to 
suit — Devolution of interest — Limitation 
Where a trustee who is a party to a suit either 
retires or dies and is succeeded in office by another 
by election or otherwise, there is a devolution of 
interest pending suit under 0 XXII, r 10, C P C , 
and such succeeding trustee can be added as party to 
the suit under the said provision apart from any 
question of limitation M Tiiirumalat Pillai v, 
Akuxachalla Padayachi, a I R 1926 k'ad 540 5 2 0 

0. XXII, r. 10— Decree against widow of 

deceased debtor — Birth of posthumous son — Legal 
lepreseniaiiie, who is— Execution, whether can 
proceed against son 

A creditor brought a suit against the widow of a 
deceased debtor to recover the debt and obtained a 
decree Subsequent to the date of the decree the 
widow gave birth to a son The decree-holder 
sought to execute the decree against the son as the 
legal representative of the deceased debtor , 

Held, that on the analogy of the provisions of O 
XXII, r 10, C P C , the son who really represented 
the estate of the deceased debtor must now be treated 
as his legal representative and that execution could, 
therefore, proceed against the son A Batuk Nath v 
Jugal Kishore, 24 A. L J 281, A I R 1926 All 285 

551 

0. XXIII, r. 11 — Withdrawal of suit —Second 

suit when barred — Two suits involving same relief — 
Withdrawal of one — Other, maintainability of 
Under 0 XXIII, 0 P. C , when a plaintiff with- 
draws a suit without the permission of the Court, he 
18 precluded from instituting fresh suit, but this does 
not prevent the trial of a subject-matter, so long as 
such trial IS not affected by the principle of res 
judicata, 

A filed a suit and attached certain property before 
judgment B filed a claim petition, which was dis- 
missed, and then filed a suit for getting the summary 
order set aside, Subsequently h filed another spit 
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for declaration of his right to the property and for 
delivery of possession. Both these suits were filed 
within a year of the date of the order on the claim 
petition. B withdrew the first suit as being unneces- 
sary with the permission of the Court, the order allow- 
ing withdrawal not mentioning whether it was with 
or without liberty to bring a fresh suit A now took 
the objection that the second suit was not maintain- 
able as B was precluded from agitating the question 
of setting aside the claim petition therein by the with- 
drawal of the first suit • 

Held, that a declaration of his title claimed by B 
in the second suit involved a setting aside of the 
Older on the claim petition, and there being no final 
adjud:cation of the matter in the first suit, and the 
second suit being filed within a year of the order on 
the claim petition, the suit was maintainable M 
Rud RAPPA V Mariappa, AIR 1926 Mad 490 385 

0. XXIII, r, 1, See C P. C , 1908 , s 115 558 

O. XXIII, r. 1, 8. 5 — Application for with^ 

draiual of appeal— Order passed for withdrawal of 
suit— Revision 

On an application not to withdraw the appeal but 
to withdraw the suit the Appellate Court passed the 
following order — 

“This appeal is withdrawn, hence it is dismissed > 
The appellant may bring a fresh suit if neces- 
sary" 

Held, that the order was open to revision inasmuch 
as (t) it was not warranted at all by the terms of th# 
application and (ii) it was passed without any reasons 
and without the Court applying its mind to the 
question whether there were sufficient grounds to 
allow a withdrawal with permission to file a fresh suit. 
A Ram Badan Upadhiya v Sankatha Mirra 1030 

0. XXIII, r. 3. See C. P. C , 1908 , s. 104 (/) 

600 

O. XXIII, r. 3— Compromise between parties to 

tuit— Application to pass decree in tejvis thereof, pen- 
dency of— Addition of third person as party with 
out deciding validity of compromise, legality of— 
Remedy of party affected— Madras Local Boaids Act 
(XiP of 1920), ss 36, 38— Local Goiernment, pouer 
of, to rescind contract embodied in resolution of 
Board- Rights of third parties 
Under 0 XXllI, r 3, C P C , where the terms of 
a compromise are legal and valid, the Court is bound 
to pass a decree in teims thereof Where the original 
parties to the suit thus terminate it by a law f ul com- 
promise, it IS not competent to the Court to add a 
third person as party to the proceedings to agitate 
his rights therein Ihe remedy of such person who 
has any right or interest m the subject-matter of 
the suit 18 to file a separate suit. 

A suit by the plaintiff against a Union Board in 
respect of the ownership of certain streets in the town 
was settled by a compromise under which the plaint- 
iff’s title to the streets was recognised but the public 
were to be given access during specified hours m a 
day The said compromise was embodied m a resolu- 
tion of the Board and an application was made by 
both parties to the Court to pass a decree in terms 
thereof. Pending the disposal of the petition, the 
Government acting under s 36 of the Madras Local 
Boards Act resemded the said resolution and applied 
to be made a parly to Ihe suit, and without deciding 
the question whether the compromise between the 
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parties to the suit was lawful or not, the Court added 
the Ocvernment ns party to the suit. On revision 
against thp said order * 

Held, that the order adding the Secretary of 
State ns party, w’ithout determining whether the com- 
promise was legal and put an end to the suit oi not, 
was irregular and must be set aside and the case 
remandefl to the Court for deciding whether the com- 
jiromise was legal or not. 

()7, rare - Whether it is competent to the Oovern- 
mont, under s 38 of the Madias Local Boards Act, to 
cancel a n'sohition of a Board embodying a valid 
contract with a third person, where such person has 
acquired valid rights tliercimder M RA.TtawARi 
Muthttramailinoa V Sfcrktarv of State for India 50 
M L J 5<); A I R 1920 Mad 341 311 

O, XXIV, r, S — Mortfjage .wit — Prehvnvoi'y 
dej'jce — Appeal- Hival decree, when can be passed 
Where an appeal htis been yiref erred against a 
prchmijiaiv decree passed in a mortgage suit, a final 
decree can be passed only aftci the pieliniinary decree 
has been confirmed or vaned by the Appellate Court 
and has become conclusive between the parties A 
Lalman Shum iSiNGH, 21 A. L J 288, A I R. 1926 
All 20] 608 

0. XXV, r. 1 (3). See C P. C , 1908, s 145 

546 

O. XXVI, r. --Co7nmissio7ier — Omi.^sion to 

record evidence, effect of 

A Commissioner appointed under O XXVI, r. 11, 
C P. C . 18 bound to record in wilting the cMdence 
taken by him Information given to the Commis- 
sioner hv persons who aie not called as witnesses and 
in the absence of parties to the suit and vhose state- 
Hienta Hie not 1 educed to willing is luit legal evi- 
dence upon whicli the Commissioner can act M 
Ramarka V Neg^sam 47 U. 800, 48 M. L J. 89, AIR, 
1925 Mad 145 792 

0. XXX, r. 1. See CPC, 1908, O XXI, r 1.5 

387 

— — O. XXX, r, 1 — Suit 1 ) 1 / one partner to recover 

debt due in ii'}7n — Pa7tne7's, others, whether necessary 
parties— lief nsal of other to join— Pro- 

cedvi'e 

In a suit by one partner in a firm to recover a 
debt due to the firm, the other partners aie necessary 
parties < 

Wherein sucli a suit the other partneis refuse to 
loin as plaintiffs, the correct proceduie is to join 
them as defendants L Bitlli Mal v Jhabba, 7L L 
J 280, A. I R 1925 Lah 504 569 

O. xxxn, r. 3, 8. 47 ^Execution procee.ding.s 

(j'uardian ad litem~-A^o formal ordi^r of appoint- 
went— Failure to svppoj't minors case — Omission to 
appear- Gi'oss neghqence—Apphcation to release 
minor's property from attachment, dismissal of— 
Declarato'ry suit by minor, whether maintainable 
llie mere absenoe of a foimal oider of the appoint- 
ment of a person as the guaidian ad /item of aminor 
13 no ground for holding that the minor w^as not 
represented at all in the suit. 

The negligence of a guardian to support the case of 
a minor, in the ab‘=epce of anything to show that he 
did so dolibcratfdy. will not entitle the minor to avoid 
the operation of the decree passed therein 

The mere omission of a guardian to appear in a suit 
or rxecullon procecding.s docs not necessarilv amount 
to gloss negligence on the part of the ‘guardian. 


Civil Procedure Code— 1908-coixtd. 

A suit by a person for a declaration that an order 
dismissing an application filed by hie guardian to 
release his share of the property attached in execution 
as he was discharged by the decree is null and void, 
because his guardian was grossly negliientin protect- 
ing his interests in execution proceedings, is in reality 
a suit to set aside the auction-sale held subsequent to 
the dismissal of the application and is barred under 
s 47 of the 0. P. 0. N Sadasheo v. Karim, A. I R. 
1926 Nag 267 241 

O XXXIII, r. 1- *'0ther than his necessary 

wearing apparel and the subject-matter of the suit,'^ 
scope of — Pauperism— Burden of proof. 

The words “other than his necessary wearing 
apparel and the subject-matter of the suit" in the 
Explanation to r 1 of 0 XXXIII, C P. 0 , only 
apply in a case where no specific Court-fee is pre- 
scribed, and do not qualify the first part of the 
Explanation as well 

The onus to prove pauperism rests on the person 
who applies for leave to sue as a pauper N 
Sheikh Badal v. Abdul Rahim, AIR. 1926 Nag 273 

785 

— O.XXXIII, r. 1, Government of India 

Act, 10 IS, {5 d 6 Geo V, c 61), s 107 — Application 
for leave to 5uein forma pauperis — Complicated ques- 
tions, whether can he gone into -Revision. 

On an application for leave to sue to in forma 
pauperis, it la not desirable for a Court to go into a 
complicated question of limitation, and its order la 
liable to be set aside in revision M Thamaya Bangaeu- 
swAMi V Thirunathasttndra Boss, (1925^ M W N 779: 
AIR 1926 Mad 135, 23 L, W. 406 41 S 

O. XXXIV — Suit for redemption — Decree for 

possession— Mesne, profits left unascertained — Decree, 
whether preliminary or final — Subsequent application 
for ascertainment of mesne profits, maintainability 

of^ 

In an appeal from a decree in a suit for redemption, 
the Appellate Court, in remanding the suit, directed 
accounts to be taken up to the date fixed for redemp- 
tion The Trial Court after inquiry found that the 
mortgage amount dej osited was in excess of the 
amount due to the mortgagee Aceoidingly a decree 
was given to the plaintiff for possession of the suit 
land The question of mesne profits was left un- 
decided 

Held, (1) til at the decree was partly final and partly 
preliminary, final as to possession and preliminary m 
so far as the question of mesne profits was left un- 
decided , 

(2) that an application, therefore, properly lay under 
O XXXIV, C P C , for the ascertainment of mesne 
profits M Matpapallt Venkataratnam v. Veppu 
S iTARAMAYYA, A I. R. 1926 Mad. 305 314 

—O. XXXIV, rr. 4, S— Composite decree for 

sale of mortgaged property and realisation of decree 
from person and pi'operiy of judgment-dehtoi'-— 
Absolute decree, whether necessary— Execution- 
Objection not taken, effect of —Application for sale, 
effect of. 

A preliminary decree under r. 4 of 0 XXXIV of 
the C P C for the sale of mortgaged property cannot 
he executed unless made absolute under r 5 of the 
Older Rule 5, however, does not apply to a decree 
which does not conform tg the provisions of r. 4 Qt 
0. XXXIV. 
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A decree directing that if the decretal amount ie 
not paid within a certain period, the decree shall be 
walised by the sale of the hypothecated property and 
in case that is not sufficient, from the person and 
property of the debtor, is not a preliminary decree for 
sale under r 4 of O XXXIV, C P, O , and is capable 
of execution 

Even though a relief may not have been granted 
by the decree, yet if in execution proceedings a Court 
holds that a party is entitled to such relief under the 
decree, it is not open to the parties afterwards to 
contend that no such relief has been awarded and the 
matter is res judicata 

After a preliminary decree for sale has been pass- 
ed, an application by the decree-holder for sale of the 
property may be taken to be an application for an 
order absolute for sale L Banu Mal v. Paras Ram. 7 
L. L. J 397, AIR 1925 Lah. 640 254 

O. XXXIV, r. 8. See C P. C . 1908, s. 11 260 

0. XXXIX, rr. 1, 2. oee C P G , 1908, s 94 

615 

— O. XXXIX, rr. 1, 2 — Specific Relief Act (I of 

1877)^83 — Injunction restraining Court from 
executing decree, whether can he granted— Subor- 
dinate Courts, power of 

A subordinate Court has no power under the C P 
C or any other statutory enactment to restrain 
another Court by an injunction from executing a 
decree L Kanshi Ram v Prabh Dial Arjan Dass & 
Co , 7 L L J 457, AIR 1925 Lah 618 259 

Oi XXXIX, r. 2 — Defendant in possession — 

Temporary injunction restraining defendant's user^ 
when can he granted 

Courts, as a general rule, refuse to interfere by way 
of injunction to restrain a defendant from making 
such use as he may think fit of the property of which he 
is in possession But in ceitain cases the Court would 
interfere with the rights of the defendant, for instance 
where the defendant contemplates the destruction, or 
a change in the nature, of the corpus S Mu»^icipality 
ofTando Adami; Khair Mahomkd, A. I R 1925 Smd 
260 1019 

O. XL,r. 1 — Suit to enforce agreement to 

execute simple mortgage — Receiver, whether can he 
appointed. 

It is open to the Court in a suit- for specific per- 
formance of an agreement to sell immoveable property 
also to give a decree for possession. In such a suit it 
is not an improper exercise of discretion for the Court 
to allow the plaint to be amended so as to include an 
express prayer for possession M Chockalingam Pillai 
V PiOHAPPA Chbttiah, 22 L W 579; (1925} M W N 
802, A I. R 1926 Mad. 155 5 99 

0. XL, rr. 1, 4, 0. XLIII, r. 1 (%)-General 

Clauses Act (X of 1897)^ s. 16— Order removing 
Receiver— Appeal, if lies — 'Any person', meaning of 
— Receiver, when can he removed — Judicial discretion 
— Party, when can be appointed— Consent of parties. 
An appeal lies against an order removing a Receiver. 
The order is final and appealable even though selec- 
tion of the* •ucoeasor has not been made. 

The words 'any ^rson’ m 0, XL, r 1 (6), C. P C.. 
refer to persons interested m the property and in 
possession or custody of it prior to the passing of n 
order appointing a Receiver, 

The selection and appointment of a particular person 
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as a Receiver is a matter of judicial discretion to be 
datermined by the Court according to the circuiti'' 
stances of the case. 

It IS a settled rule that one of the parties to a cause 
should not be appointed Receiver without the consent 
of the other parties unless a very special case is made 
out 

On an application for the removal of a Receiver, 
the Court should properly consider his past 
relations to the parties as well as his present 
sympathies If by reason of interest shown bv the 
Receiver as an officer of the Court his efficiency is im- 
paired the Court will be justified in removing him. 
C Srtpatt Dutta r Ribhuti Buusan Uutta, 53 C 319, 
ALU 1926 Cal. 593 940 

0. XL, r. 4, 0. XLIII, r. 1 (S) — Receiver- 

Order determining liability of Receiver on accounts 
and directing payment — Appeal, whether lies^ 

An appeal is a creature of Statute and unless the 
right of appeal is specially conferred by some law, 
no one has a right to appeal. 

The operative part of r 4 of O XL, CP 0 , is the 
part which enables the Court to attach and sell the 
Receiver’s property, els (a\ (h) and (c) of the rule give 
only the grounds on which such an cider can be 
made Unless, therefore, an order is made under the 
operative part of the rule, no appeal would he under 
r 1 Wof O XLIII of the Code 
An order determining the liability of the Receiver 
and directing him to pay a certain sum of money into 
Court IB not open to appeal either at the instance of 
the Receiver or at the instanc'^ of any other party 
R Arunchellam Chbtttar v U Po Lu, AIR. 1925 
Rang 266 , 3 R 318, 4 Bur L J 91 631 

0. XLI, r. 1 9 — Appeal — Dismissal for default 

— Laches of Advocate — Mistake of clerk— Restoration 
The laches of an Advocate or the careless mistake 
of his clerk is not sufficient cause for restoration of an 
appeal dismissed for default R Mauvo Than v 
Zainat Bibi, 3 R 488, AIR 1923 Rang 50 208 

— O. XLI, r. 23 — Trial Court, findings of on 

all issues— Order of remand for further evidence 
on some issuer only — Jurisdiction 
An order of remand by a Court of Appeal in a 
case where the Trial Court has disposed itself of all 
the issues and given a decree on those findings cannot 
come within the scope of O XLI, r 23, C P C , and 
18 , therefore, not appealable 
A Court of Appeal acts without jurisdiction if it 
remands “the whole case” w^hile it wants further evi- 
dence only on two issues The proper course in such 
circumstances is to direct the Trial Court to take the 
requisite further evidence and submit it to the Appel- 
late Court for recording its own findings M Venkata- 
RAMA Aivar V. SaNDARAM Aitar, (1026} M. W N 48 

1045 

0. XLI, r. 23,8, 151 — Remand, order of, 

affecting decision of whole auit-*Appeal, whether 
lies. 

An order of remand which is not confined to a 
preliminary iioint but affects the decision of the 
whole suit, must be deemed to have been made in the 
exercise of the inherent powers of the Court and is 
not open to appeal Pat B alar am Manjhi v, Jaoan- 
nathManjhi, a. I R 192S Pat 760 684 

O, XU, r. 23, 0. XLIII, r. 1 (U )— decided 

on merits— Appeal-^^Remand for re-decision after 
adding necessary party-^Appeal^ whether lies. 
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Where an Appellate Court sets aside a judgment of 
the Trial Court which has been given on the merits 
and remande the case for a fresh trial on the ground 
that a necessary party has not been impleaded as a 
defendant to the suit, the order of remand dors not 
fall within the purview of r. 23, 0. XLl of the 0 P. C. 
and is not, therefore, appealable under r. 1 {u) of 
0. XLIII R Ma Mb Mya v Ma Min Zan, A. I R. 
1925 Rang. 320; 3 R 490; 4 Bur. L. J. 159 368 

0. XLI| r. 25— Bemand^ what amounts to — 

Case returned for finding, whether remanded. 

A case can be remanded only when it is returned for 
a fresh decision. The word remand is not applicable 
to an order returning a case for a finding on a par- 
ticular issue. R Nachiappa Chettiar v. Mahomed 
Sabir Khan, A. I. R 1925 Rang. 303; 4 Bur. L J. 135 

370 

O. XLl, r. 25, S. V5^Appeal— Finding 

misread^-Bevtsion, 

Where a lower Appellate Court completely misreads 
the findings of the Trial Court, it acts with material 
irregularity in the exercise of its jurisdiction, and its 
order is open to revision. A Ghissu v. Amir Ali Khan 

555 

0, XLl, r, 27. See Bengal Tenancy Act, 

1885, s 105 €01 

O. XLl, r. 27— Appellate Court— Additional 

evidence, admission of — Finding of fact — Appeal, 
second — Interference by High Court. 

Where an Appellate Court has relied for its decision 
upon a document which is inadmissible in evidence, 
a Court of second appeal would be justified in remand- 
ing the case for decision to the Appellate Court 
with a direction to exclude that document from its 
consideration. But where an Appellate Court although 
it admitted as additional evidence certain documents 
in appeal did not base its finding upon them, a 
findmg of fact arrived at by that Court will not be 
interfered with by the High Court in second appeal. 
M Koyvalamudi Chinnayya v Kotyalamudi Mangamma 

661 

0. XLIII, r. 1 (d). See Guardians and Wards 


Act, 1890, ss 25,47 36 

O. XLIII, r.1 (8). 

See C. P. C , 1908, 0. XL, R. 1 940 

See C. P. C., 1908, 0. XI., R. 4 631 

0. XLV — Addition of parties— Power of High 

Court. See 0 P, 0 , 1908, O. I, R. 10 125 


0. XLVM, r. Review — “Ani/ other sufficient 

reason,"' meaning of —Fraud and undue infiuence. 
Order XLVII, r. 1 of the C. P. C must be read as 
in itself definitive of the limits within which review 
of a decree or oraer is permitted and the words *'any 
other sufficient .reason” mean grounds at least 
analogous to tfiose specified in the rule. Fraud and 
midue influence, do not constitute grounds analogous 
to those specified in 0. XLVII, r. 1. A Raqhubir 
Binqh V. Nathu^Mal 1013 

0. Xtyil, r. ^—BevieW'~^ Notice to party 

affected, necessity of. 

Where a plaint is ordered to be returned for pre- 
sentation to the proper Court within a specified tune, 
it Unot open to the Court without notice to the 
defendant to xeyiew its order and'giye additional time 
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to the plaintiff for payment of additional Oourt^fees. 

M Kommarbddt Ramachanprayya V. VoDURY Venkata- 
ratnam. 22 L. W. 582; (1925) M. W. N. 804; AIR. 
1926 Mad. 133 8 00 

8ch, II, para.1— Arhttraticm through Court 

— Arbitrator requested to decide extraneous matter 
— Award, whether can be enforced. 

Where a matter in dispute in a suit is referred to 
arbitration through the Court and the parties private- 
ly request the arbitrator to decide a matter which is 
extraneous to the suit, his decision on the latter 
cannot be embodied in the decree to be passed in 
the suit, but there is nothing to prevent the parties 
from enforcing the award relating to the extraneous 
matter in a separate suit M Naratanaswami Iyengar 
V Thippayya. (1926) M. W. N 1; 23 L W. 382; A I. R. 
1926 Mad. 360 847 

8Ch. 11, paras. 1, 2, IS—Re/crcnce to arbi- 
tration in pending suit— Matters outside scope of 
suit, whether can be referred — Award in excess of 
matters referred, validity of— Conclusions influenc- 
ed by extraneous matters, effect of. 

In a pending suit a Court has no power to refer to 
arbitration any questions between the parties to tho 
suit other than those in question in the suit, or any 
questions in which any one not a party to the suit ia 
concerned. 

It is incumbent upon arbitrators acting under an 
order of reference made under paras. 1 and 2 of Sch. 
II, C P C., to comply strictly with its terms. The 
Court does not by making the order of reference, part 
with Its duty to supervise the proceedings of the 
arbitrators acting under the order. 

An award made under such an order otherwise 
than in accordance with the authority conferred upon 
the arbitrators by the order, is “otherwise invalid” 
and may be set aside by the Court under para. 1 5 of 
Sch. II, 0. P C. 

An award made in pursuance of an order of 
reference made in a pending suit, the conclusions of 
which are dictated or coloured by the view taken by 
the arbitrators of other questions between the parties 
or some of them to which the suit had no reference 
cannot be upheld. P, C. Ram Protap Chamria v. 
Durga Probad Chamria, 3 0. W. N. 127, A. 1. R, 
1925 P. 0. 293: 49 M. L. J 812, 43 C. L. J 14; 24 A. 
L J. 13; (1926) M W. N. 96; 3 Pat. L R. 330; 28 Bom. 
L.R. 217; 53 0.258 633 

Soh. II, paras. 20, 2^— Arbitration— Award 

— Reference and existence of dispute, whether can 
be enquired into. 

On an application being made under para. 20 of 
Sch. II, C P C., it is open to the Court to enquire 
whether there was any matter in dispute between the 
parties to be referred to arbitration and whether 
there was, as a matter of fact, any reference to arbitra- 
tion by the parties. L Radha Kishkn-Chuni Lal v. 
Ahsa Mal>1shar Das, 7 L. L. J. 603; A. 1. R. 1926 Lah. 
91 70S 

— Sch. Ill, para. 11— Decree transferred to 

Collector for execution — Collector, jurisdiction of 
— Civil Court, powers of. 

No sooner is an order for transfer of a decree for 
executmn to the Collector made than he is seised of 
the case and not on the date such order reaches him. 
Any tiansfer of the attached property subsequent to 
the date of the order of trwi^er during the pendency 
of the proceedings before him is void 
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civil Procedure Code* 1908-concld. 

During the period the Collector has jurisdiction 
the Civil Qourt ceases to have any power to act in 
execution of the decree transferred. N Tikaram v, 
Nabayan, a. I. R. 1926 Nag. 246 44 

— Sch. Ill, para, 11— £7a;eci/tion of decree — 
Property held hy Collector — Attachment, validity of. 
Where the Collector holds certain property belong- 
ing to a* judgment-debtor in execution of a decree 
under para. 11 of Sch. Ill, G. P. C , a Civil Court has 
no jurisdiction to direct the attachment and sale of 
such property in execution of another decree against 
the same judgment-debtor. O Jang Bahadur v. Jagat 
Nabain, a. I. R. 1926 Oudh 318 906 

Colonization of Government Lands (Punjab) 
Act (V of 1912), e. 19 — Agreement by tenant to 
hold land jointly with another, validity of. 

A Government tenant of a horse-breeding tenancy 
executed an agreement in favour of his brother recit- 
ing that he and hia brother had jointly purchased the 
mare required for the grant of land and paid for the 
grant out of joint funds and that the land would be 
considered their joint property in future 
Held, that in the absence of the consent of the Com- 
missioner or other officer specified in s. 19 of the 
Colonization of Government Lands (Punjab) Act, 
the agreement was void under the provisions of 
that section and could not be enforced in a Civil Court. 
L Hussain Bakhsh v. Sarbuland, 7 L. L. J. 548, 6 L 
536, A. 1. R 1926 Lah.l4 268 

Companies Act (VII of 1913), ss. 207, 215— 

Volunta7*y liquidation — Decree obtained against 
Company in liquidation — Execution, whether can he 
allowed to proceed — High Court, duty of 
Section 215 of the Companies Act lays a duty upon 
the High Court to see that justice is done in cases of 
voluntary liquidation 

Under a 207 G) of the Companies Act the 3*^8618 of 
a Company which is being voluntarily wound up must 
be applied in satisfaction of its liabilities pan passu. 
A person who has obtained a decree against such a 
Company, therefore, cannot be allowed to realise his 
decree by way of execution inasmuch as to permit him 
to do so would give him more than his share of the 
assets of the Comnanv. O National Bank of India 
V. Lakhpat Rai, 2 0 W. N. 508; AIR 1925 Oudh 483 

144 

8 . 235 — Directors of Company, decision of 

— Imprudent act— Personal liability of Directors, 
when arises — Personal gain acquired by Director — 
Refund — Managing Director, duties of— Act inspir- 
ed by personal motives — Liability. 

Directors of a Company acting within their powers 
and with reasonable care, and honestly in the interests 
of the Company, are not personally liable for losses 
which the Company may suffer by reason of their 
mistakes or errors of judgment. 

Facts which show imprudence in the exercise of 
powers conferred upon the Directors of a Company 
will not subject them to personal responsibility, the 
imprudence must be so great and manifest as to 
amount to gross negligence, as for example where the 
Directors are cognizant of circumstances of such a 
character, so plain, so manifest, and so simple in 
operation, that no man with any ordinary degree of 
prudence acting on his own behalf would have entered 
into such a transaction as the Directors have entered 
into. But if the Directors are authorized to do an 
act in itself imprudent, they are not to be held res- 
ponsible lor the consequences of doing it. 


Companies Act-concld. 

In respect of duties which, having regard to the 
exigencies of business and the Articles of Association, 
may properly be left to some other official, the Direc- 
tors are, in the absence of grounds for suspicion, 
justified in trusting that official to perform such 
duties honestly. 

The Directors must, however, observe good faith 
towards their share-holders and towards those who 
take shares from the Company and become co-adven- 
turers with themselves and others who may join them. 
The maxim caveat emptor has no application to such 
cases, and Directors Vho so use their powers as to 
obtain benefits for themselves at the expense of the 
share-holders, without informing them of the fact, 
cannot retain those benefits ^d must account for 
them to the Company so that all the share-holders 
may participate in them 

The mere fact that the Directors of a Company 
carrying on a banking business allow advances to be 
made on the strength of a promise by the debtor to 
execute a mortgage instead of the mortgage itself, 
does not amount to an act of misfeasance on the part 
of the Directors so as to make them personally liable 
to the extent of the amount of the advances. 

Where the Directors of a Bank permit a depositor 
to make an over-draft and one of the Directors who 
is a creditor of such depositor receives a portion of 
the amount represented by the over-di-aft in payment 
of the debt due to him by the depositor, such Director 
cannot be allowed to retain the amount to the detri- 
ment of the share-holders and the creditors of tlio 
Bank and is liable to refund it to the Bank. 

The duties of a Managing Director are of a higher 
standard than of an ordinary Director, and where bv 
any act of the Managing Director which is inspired 
by motives of personal gam the Bank suffers loss, 
the Managing Director is liable to make’ good such 
loss O S C Mitra V Nawab Ali Khan, 2 OWN 
920; A. 1. R 1926 Oudh 153 *50 

Compromise consented to by Pleader, when can be 

set aside — Fraud — Collusion 

A compromiFe consented to by a Pleader dulyauthor- 
ised in that behalf will not be set aside, unless 
fraud or collusion is imputed to the Pleader . Pat 
Laurentius Ekkai; Dhuki Kof.ri,4 Pat. 766; AIR 
1926 Pat 73, 7 P L. T. 362 I 79 

Compromise decree -Time fixed for payment, 

whether can be extended. See 0. P. C , 1908, s 148 

822 

Confession. 

See (i) Cr. P C,lf'98,s. 164. 

(li) Evidence Act, 1872, ss. 24 to 30 
Consideration, inadequacy of. See Mortgage suit 

346 

Construction of 6eoree— Executing Court, duty of 

— Reference to pleadings and judgment 

Though an Executing Court cannot go behind the 
decree, it ought to interpret the decree when an 
application for its execution is presented before it, and 
for that purpose, it ought to refer to the pleadings in 
the case and to the judgment passed by the Court. 
Pat Sahai Mistri v. Satali Darji 1 33 

Construction of deed. 

The primary object of all interpretation is to deter- 
mine what intention is conveyed by the deed and the 
primary source of determining suph an intention is 
the language used in the deed O Bashir Ahmad v. 
ZoBATDA Khatun, 3 0. W. N* 105; A. I. R. 1926 Oudh 
186 26S 
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Construottorl of document— (Trant of income of 

property, whether grant of property itself. 

A grant of the income of certain property without 
any limitation is a grant of the property itself. M 
VBNCmCHARIAR V. BoNTHAM PaCHAYAPPA OhBTTY, 2? 

It, W. 698, (1926; M. W, N. 106; A. I. R. J926 Mad. 260 

516 

Hire-purchase agreement — Agreement to sell — 

Property, when pam9— Contract Act {IX of 1872), 
8 78, 

Under a hire-purchase agreement, in the sense in 
which it is understood in England, there is no 
absolute sale of the chattel but only a hiring of it by a 
person who has the option of returning it at any time 
before the various instalments are paid. Under such 
an agreement the property in the chattel does not pass 
to the purchaser until the whole price has been paid. 

An agreement entered into between the parties pro- 
vided that the plaintiff had agreed to sell to the 
defendant on the hire-purchase system, for a certain 
sum of money, a certain number of motor-lorries in 
consideration of payment of the price by certam 
instalments settled between the parties It was also 
provided that in case of failure to pay any of the 
instalments on the due date, the previous payments 
would be considered null and void The lorries 
were not to be considered as sold until the final pay- 
ment was made. The defendant was prohibited from 
mortgaging or disposing of the lorries until the final 
instalment was paid and the plaintiff had the right to 
sei:5e the lorries wherever they^ may be. A portion 
of the price was paid at the time of the execution 
of the agreement and delivery of the lorries was given 
to the defendant and they were transferred to his name 
in the registers kept by the Commissioner of Police. 
Defendant paid some of the instalments and then 
made default. Plaintiff thereupon brought a suit to 
recover from the defendant the balance of the unpaid 
instalments together with damages alleging that the 
defendant was merely a hirer of the lorries and in 
the alternative to recover the balance of the price if 
it was held that the agreement was one of sale 
Held, (1) that the agreement was one of sale pro- 
viding for the price to be paid by instalments and that 
the property in the lorries had passed to the defend- 
ant on the execution of the document, 

(2) that the plaintiff was, therefore, entitled only to 
claim the balance of the purchase-money which had 
not been paid by the defendant. B Cecil Cole v 
Nanalal Moraji Dave, 26 Bom. L. R. 880; AIR. 
1925 Bom 18; 49 B. 172 191 

Lease, whether agricultural or residential — 

Heritable lease— Ejectment 

A plot of land upon which there were a certain 
number of fruit-trees was leased to the defendants 
who were to enjoy the land by erecting houses on it 
and planting, if they so liked, other fruit-trees It 
was provided that the lease should continue to the 
defendants’ heirs, but that if at any time the lessor 
should require the land he would give notice to the 
lessees who would give up the land on receipt of the 
value of fruit-trees, etc. : 

Held, (1) that the lease was one for residential and 
not for horticultural or agricultural purposes and was, 
therefore, governed by the Transfer of Property Act 
and not by the Bengal Tenancy Act ; 

(2) that the rights of the parties must be governed 
on a construction of the lease itself and that the 
conduct of the parties after the lease had been enter- 
ed into could not be taken into consideration; 

(3) that the land was to be enjoyed by thp defend- 
ants from generation to generation so long as the 
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landlord did not require it for his own purposes, but 
that if he so required it, he had the right to re-enter 
after giving notire and paying compensation in 
accordance with the terms of the lease. C Gopal 
Chandra Banerjek v. Bhutnath Sasmal, 42 C. L. J. 520; 
A. LR. 1926 Cal. 312 411 

— Mortgaye-deed— Compound interest, when can 

be charged. 

A mortgage-deed stated that the mortgage was for 
a period of four years and that interest would be 
calculated every two years: 

Held, that in the absence of an express stipulation 
in the deed for payment of compound interest, the 
deed could not be construed as meaning that com- 
pound interest was to be charged after every two 
years L Pabbodh Singh v. Bodh Raj, 7 L. L J. 414; 
A. L R. 1925 Lah. 603 195 

Construction of Statute — Principles applicable 
It is an elementary principle of interpretation that 
the plain intention of the Legislature as expressed 
by the language employed is to be accepted and 
given effect to. 

If the language admits of more than one construc- 
tion, the meaning is to be sought not in the wide 
sea of speculation and surmise but from such con- 
jectures as are drawn from the words alone or some- 
thing contained in them N Vithoba v Sadasheo, A. 
I R 1926 Nag 25.3 58 

Contract— Repudiation by one party — Remedies of 
other party — Long delay— Implied abandonment of 
contract 

If one paxty to a contract repudiates it, the other 
party may treat the repudiation as inoperative, and 
at the end of the period of the coqtract, treat the 
other party as responsible for all the consequences of 
non-performance, thereby keeping the contract alive, 
or, on the other hand, he may treat the repudiation 
as a wrongful putting an end to the contract, and 
may at once bring his action as on a breach of it. A 
promisee cannot, however, both sue upon the breach 
and also keep the contract open. 

Where one party to a contract by acts and conduct 
evinces an intention no longer to be bound by it, the 
other party will be justified in regarding himself as 
having been emancipated 

A party cannot repudiate a contract, wait a long 
time and then suddenly insist upon its performance, 
long delay coupled with repudiation will amount to 
conduct giving rise to an implication of abandonment 
of the contract M Narasimha Mudali v. Potti Nara- 
YANASAMi Chktty, 22 L. W. 637; 49 M, L. J 720; A. L 
H. 1926 Mad 118 333 

Contract Act (IX of 1872), 88. 16, 7^— Landlord 
and tenant— Kabuliyat—Interest, high rate of — 
Undue influence — Penalty. 

In the absence of any evidence that at the time when 
a kabuhyat was executed, the landlord exercised undue 
influence over the tenant and that the latter was not a 
free agent, the landlord is entitled to recover interest on 
arrears of rent at the rate stipulated in the kabuliyat. C 
Bashirullah Bhuya V Mkajan, a. 1. R. 1926 Cal 690 

693 

8. 2 3 —A bkari license — Prohibition to transfer 

and to sub-let — Partnership by licensee, whether 
forbidden— Foreign law — Law of Mysore State-^ 
Question of fact 

What a foreign law is on a particular point, is a 
question of fact and has to be proved by the party 
setting it up. 

Where by the terns of aaAbkari license, theesle 
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transfer or sub-lease of the right is forbidden, the 
mere fact that the licensee enters into partnership 
with others in respect of profits or losses of the busi- 
ness for the carrying on of which he had obtained the 
license does not necessarily involve a transfer of the 
license right and is not illegal or forbidden by law. 

Under the Law of Mysore such a partnership as the 
above 18 not unlawful 

When the terms of a contract are reduced to wiitmg 
and the question is whether the contract is illegal by 
reason of its seeking to do what is forbidden by law 
and the contention is that the agreement operates as a 
tianafer, such a transfer should not merely be pre- 
sumed but must appear in the document if ^not in 
terms at least as necessaiily involved M Khoday 
OaNGADIIAR SaH V. SWAMINADHA MUDALIAR, 22 L W. 
679, A. I R. 1926 Mad, 218 112 

8. 23 — Agreement not to bid at excise auction^ 

legality of— Public policy — Money paid under agree- 
ment not to bid, whether can be recovered — Fraud, 
plea of — Burden of proof 

An agreement not to bid at an excise auction is not 
per se illegal or opposed to public policy 

Where a plaintiff alleging that he had paid certain 
money to the defendant on the latter agreeing not to 
bid against the plaintiff at an excise auction sues to 
recovei the amount paid by him and the defendant 
pleads that the agreement between him and the 
plaintiff was illegal under s 23 of the Contract Act, 
the burden lies on him to show that it was intended 
by the agreement to eff<;ct the purpose of the agree- 
ment by illegal means It is not sufficient for him to 
have used indefinite expressions when demanding the 
money from the plaintiff and then to ask the Court 
to presume that he had intended to act fraudulently 
or otherwise in contravention of any law If he avoids 
pleading his own fraud hfe cannot ask the Court to 
presume that he had fraudulent intentions of an 
unspecified or an indefinite kind without liia advanc- 
ing evidence that such was the case To refuse relief 
to the plaintiff under such circumstances would be to 
encouiage fraud and trickery of a different kind by 
a person who had done nothing illegal except possibly 
to defraud the plaintiff with whom he entered into 
an agieement of an indefinite kind, with no intention 
of doing anything except to fraudulently keep the 
money m any event R Maung Skin Htin v Chfe 
Pan Ngaw, 3 R 275, AIR j 925 Rang 241 270 

8. 23 — Company prohibited by law — Dissolu- 
tion, suit for, whether maintainable — Void contract 
A Company whose formation is piohibited without 
registration under the Companies Aet, cannot, if un- 
registered, be lecognised by the Couits as having any 
legal existence, and no suit is maintainable for its 
dissolution at the instance of any partner entering 
into the same with his eyes open N Gopilal Bha- 
WANiRAM V Pandurang, AIR 1926 Nag 241 640 

8, 23 — Pro-note for withdrawal of non- 

compoundable case, suit on, whether maintainable — 
Public policy 

It 18 against public policy to receive money or a 
promise to receive money in consideration of an agree- 
ment to stifle a criminal prosecution for a non-com- 
poundable offence 

Plaintiff was prosecuting one K for a non-compound- 
able offence, and in consideration of the defend- 
ant executing a pro-note in his favour for a certain 
sum of money withdrew the complaint with the per- 
mission of the Court In a suit to recover the amount 
of the pro-note; 
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Held, that the suit was not maintainable inasmuoh 
as the consideration for the pro-note being opposed to 
public policy was illegal. A Muhammad Ismail v. 
Vahiduddin,24 A L. J. 311,A I R 1926 All 270 5 0 3 

88. 30, 65 — Chit fund transaction, whether 

lottery — Suit by non-prize-wxnner against stakeholder 
for return of subscription, whether maintainable — 
Contract, whether void from inception 
A chit fund consisted of 500 subscribers, eaoh sub- 
senbing Rs 2 per mensem At the end of each 
month a chit was drawn by lot and the winner was 
paid Rs 100 Thereafter his connection with the chit 
fund ceased altogether and he was not under any 
obligation to continue his subscriptions According to 
the rules of the fund, the drawing would thus go on 
for 50 months when the chit fund would be wound up, 
the stakeholder paying back to the remaining sub- 
scribers the total amount subscribed by each of them. 
In a suit by a non-prize-wiiiner after subscribing for 
48 instalments for return of amount of subscription 
with interest 

Held, that the chit fund transaction was a lottery 
and the plaintiff was not emtitled to recover the 
amount either bj^ virtue of the contract or by reason 
of any obligation under s 65 of the Contract Act as if 
the contract had become void M Veeranan Amualam 
V Ayyachi Ambalam, 22 L W 772. (1925) M W N 
857, 49 M L J 791, A I R 1926 Mad 168 968 

— 88. 59, 60 — Appropriation of payments to 

particular debts— Creditor and debtor, respective 
rights of 

Primarily it is the direction of the debtor either ex- 
press or implied which determines to which particular 
debt a payment is to be appropriated But the 
intimation by the debtor must synchronise with the 
payment Where, however, a debtor does not avail of 
this privilege, the creditor has plenaiy discretion to 
apply any payment at any time, even up to the time 
of trial, to any debt he choqses L Relu Mal v 
Ahmad, 7 L 17, A I. R 1926 Lah 183 947 

8. 65. See Contract Act, 1872, s 30 968 

— S. 66 — Consideration, recovery of, suit for 

— Limitation, operation of 

The time at whicli an agreement is discovered to 
be void, so that the cause of action to recover the 
consideration may arise under s 65 of the Contract 
Act, m the absence of spacial circumetancea, is the 
date of the agreement N Gopilal Buawaniram v 
Pandurang, AIR 1926 Nag 241 640 

8. 70— Contribution — Common channel, re- 
pair of —Party benefited, liability of, to contribute 
A common channel which irrigated the lands of the 
plaintiff and the defendant was repaired by the plaint- 
iff after giving notice to the defendant and the latter 
w’as benefited by the repairs, it was also found that 
the plaintiff did not intend to bear all the expenses of 
the repairs himself 

Held, that the plamtiff w'aa, under s 70 of the 
Conti act Act, entitled to obtain contribution from the 
defendant m respect of the cost of repairs M Meena- 
KsaisuNDARA Nachiar V Veerappa Chkttiar, (1926) M 
W N 4 838 

8. 73 — Breach of contract— Damages, when 

can be recovered— Measure of damages — Surrounding 
circumstances, relevancy of 

Section 73 of the Contract Act does not necessarily 
exclude the application of the rule laid down m 
Bam V Fothergill, (1874) 7 H. L 158. 43 L. J. Ex. 243* 
31 L T. 387; 23 W R 261 that normally apart from de- 
liberate carelessoess or known want of title by % 
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vendor^ a purchaser cannot recover damages for loss 
of his bargain under a contract for the sale of real 
estate, apart from costa of investigating the title. 
The question must be answered on the facts and 
circumstances of each case whether that rule would 
apply to that particular case. 

Li an ordinary contract for the purchase and sale of 
land in which the vendor contracts to make out a 
marketable title, the usual result would be, if without 
any default on the part of the vendor he was unable 
to make out a marketable title, that the bargain would 
be off and the vendor would have to pay the pur- 
chaser’s costa of the agreement and of the inspection 
of the title-deeds. But if the conduct of the vendor 
in committing the breach shows that he has been 
uilty of any default of a wilful nature, then the 
amages would be calculated on a higher scale, and 
the measure of damages would be the difference 
between the contract price and the market price of the 
property at the date of the breach 

Per Fawcett, J.~It is not the profit which would have 
arisen to the plaintiffs, which is to be taken into 
account, but the market price of the property on the 
date of the breach 

The discretion which a Court has under s. 73, Con- 
tract Act, cannot properly be restricted by any Judge- 
made rule that every case of a particular kind must 
be dealt with in a particular manner. 

The circumstances of each case have to be considered 
in deciding what is reasonable and proper com- 
pensation for the damage, caused by a breach of 
contract under s. 73 of the Contract Act and the 
Court is not bound m eveiy case to award damages 
on the basis of a difference between the price at the 
date of thf contract and the market price at the date 
of the breach. 

In a case where the plaintiff has no very outstanding 
circumstances to support his claim to damages on a 
higher scale, the fact of the contract being made under 
condition^ similar to those obtaining in England is a 
factor which can reasonably be taken into account 
B Dhanrajgirji NARASi\’GaiRJi V Tata 8on3 Ltd , 

Bom L R 858; A I R 1924 Bom 47’1, 49 B I 225 

8, 74 — Penalty, when arises — Ejectment 

suit — Compromise decree — Stipulation to pay en- 
hanced rent after expiry of term, whether penal— 
Doctrine of penalty, whether applicable to stipula- 
tion contained in decree, 

A penalty under s 74 of the Contract Act can 
only follow some breach of contract or obligation. 

The doctrine of penalties is not applicable to stipu- 
lations contained in decrees. Those who, with their 
eyes open, have made alternative engagements and 
invited alternative orders of the Court, must, if they 
fail to perform the one, perform the other, however 
greatly severe its terms may be. 

An ejectment suit was compiomised and the com- 
promise decree provided that the defendants would 
be entitled to occupy the premises in suit for a 
period of eleven years on payment of a yearly rent 
of Rs. 400 and that if they wanted to occupy the 
premises after the expiry of the term, without taking 
a fresh settlement, they shall pay rent at Rs. 100 per 
month ; 

Held, that the intention of the parties was that if 
the defendants wanted to occupy the premises after 
the expiry of the term, they could either take a 
fresh settlement or remain in occupation without a 
fresh settlement on a rent of Rs. 100 per month which 
the parties at that time thought would be a fair rent 
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after the lapse of 11 years and that, therefore, no 
question of any penalty arose. Pat Jitbndea Nath 
Chattrrjee V. Jasoda Sahun, (1925) Pat. 353; A. I. R. 
1926 Pat. 122; 7 P. L T 299 617 

a. 125. Indemnity 716 

S, 132— Evidence Act (J of 1872), s. 92— 

Co-executants of negotiable instrument — Parol evi- 
dence to prove that one of them was surety, admis* 
sibility of 

Where two persons join together in executing a 
bill or a promissory note making themselves jointly 
and severally liable therefor, there is nothing to 
prevent one of them from proving by parol evidence 
that he is the surety and the other the principal 
debtor, provided that he does not thereby intend to 
affect the right of the creditor to demand immediate 
payment from either or both of the co-obligors or joint 
promisors. S Moolji Murarji Sunderji v Pinto 667 

8.171 — Factor, meaning of -Factor's lien 

The word “factor” in India as in England means an 
agent entrusted with the possession of goods for the 
purpose of selling them for hia principal 
A factor is entitled under s 171 of the Contract 
Act to retain as security for a general balance of 
account, any goods bailed to him O Parakh v Em- 
peror, 3 0. W. N. 160, A. I. R. 1926 Oudh 202, 27 Cr. 
L.J. 328 744 

— 8. 1 7 B— Shares handed over for purpose of 

raising money — Pledge of shares — Misrepresentation, 
shares obtained by— Pledgee, rights of — Fraud, mean'’ 
ing of — "Goods," whether includes share certificates, 

A person who without enquiry takes from another 
an instrument signed in blank by a third party and fills 
up the blanks cannot, even in a case of a negotiable 
instrument, claim the benefit of being a purchaser for 
value without notice so as to acquire a greater right 
than the person from whom he himself received the 
instrument 

1'he obtaining of goods or documents by fraud of 
which the proviso to s 178 of the Contract Act speaks 
must mean obtaining possession by such a trick or 
fraud as excludes real consent and, therefore, cannot be 
the foundation of any other contract 
Defendant No 1 who was a partner in a firm which 
had b#^en dissolved represented to defendant No. 2 
that his liabilities in respect of his partnership in the 
dissolved firm did not exceed a certain sum and in- 
duced defendant No 2 to enter into a partnership 
with him for the purpose of starting a new business. 
Defendant No 2 handed over shares in certain com- 
panies to defendant No 1, together with transfer 
forms with blank transfers duly signed by him, and 
authorized the first defendant to borrow money on the 
shares for the purpose of the new business to be 
started by them The first defendant pledged the 
shares with the plaintiff and utilized the proceeds to 
discharge his liabilities as a partner in the dissolved 
firm In a suit by the plaintiff to enforce the pledge 
of the shares 

Held, (1) that the first defendant having been author- 
ized by the second defendant to pledge the sharen 
it could not be said that he had obtained possession 
of the shares by means of an offence or fraud ; 

(2) that at the most it could only be said that the 
first defendant induced the second defendant to 
negotiate with him with regard to starting a new 
business by misrepresenting the amount of his liabili- 
ties in hia old business and that such a misrepre- 
sentation would enable the second defendftat to avoid 
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the agreement to start a new business and to lecover 
the shares entrusted to the first defendant for the 
purpose of raising money for that business , 

that the misiepresentation, however, had not the 
effect of rendering the pledge of the shares with the 
plaintiff before the rescission of the contract invalid 
and that the plaintiff was, therefore, entitled to enforce 
his pledge 

Per Coyajee, J —The term “goods” used in s 178 
of the Contract Act is wide enough to include share 
certificates B Jamshedji Naoroji Gamadia v Magan- 

LAL Bankey Lal a Co , 27 Bom L R 514, AIR 
1925 Bom 314 9 

■ 8. 230 — Principal and agent — Auctioneer, 

whether can maintain suit for value of goods auc- 
tioned 

An auctioneer is not a bare agent, but an agent who 
has an interest in the goods which are enti usted to 
him for sale and as such can maintain a suit for the 
recovery of the value of the goods auctioned him 

5 Khabas, R P. V Bhawanji Narsi, AIR. 1926 Sind 

6 394 

8. 231. See Carriage of goods 1007 

S. 251 — Partnership — Partner, whether can 

make reference-- Receiver, appointment of, ejfect of 
One partner in a firm has no authority to enter into 
an agreement to refer a dispute, to which the lirm is 
a paity, to arbitiation 

Wheie a Receiver has been appointed to wind up the 
affairs of a partnership, to collect all outstandings, to 
pay debts and to distribute the suiplus, a partner of 
the firm lias no authority to refer to arbitration a 
question relating to the liability of the film to pay a 
sum of money to a third person L Radha Kisre\ 
Ohuni Lal v Ahsa Mal-Ishar Das, 7 L L J 603, A 
I R 1926 Lah 91 705 

SS. 263, 26^— Limitation Act {IX of 1008), 

8 20 — Partnership, dissolution of— Authority of one 
partner to pay debts — Notice of dissolution to 
strangers, want of, effect of 

Bo long as a partnership continues, it is a pait of 
the ordmary course of partnership business to pay 
partnership debts, and, therefore, it would ordinarily 
be sufficient to prove that a debt paid was a partner- 
ship debt and that the person who paid the inteiest 
on it or part of the principal was a partner, m order 
to give an extended period of limitation under s. 20 
of the Limitation Act 

But even after a partnership has become dissolved, 
fio far as strangers are concerned a partnership dis- 
solved 18 a partnership in being, unless and until 
they receive notice of dissolution, and, in the case of 
old customers with the partnership, express notice of 
the same is necessary and m the absence of it an 
acknowledgment by one paitner is binding on the 
other partners. M Mahadeva Iyer v Ramkrishna 
Rbddiar, 23 L. W 199, 50 M. L. J. 67, A. I. K. 1926 
Mad. 114, (1925) M W N. 707 653 

OO’^ShSirer— Exclusive possession— Erection of build- 
ing — Injunction, suit for — Demolition of building — 
Special injury. 

A co-sharer whose rights have been invaded by the 
exclusive possession of another co-sharer can maintain 
a suit without proving material and substantial injury. 

A co-sharer who knowing perfectly that he has 
no right to take exclusive possession of any portion of 
ike common land, commences and completes a build- 
ing thereon with his eves open, is not entitled to 
any oonsideration at the hands of the Court, and the 
{liter should grant a mandatory injunction against 
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him for demolition of the building. L Attar Singh 
V Kirpa Singh, AIR 1926 Lah 175 297 

Nature of right in joint property — Sale of 

definite poi tion by one — Rights of others 
So long as paitition has not taken place, each co- 
sharer has a shaie ill every fragment and portion of 
the jomt holding and if his lights are infringed by 
his co-sharer alienating a definite portion of the joint 
holding, he is entitled to a decree for a declaration 
that he is joint owner of the portion alienated L 
Thakar Bingh V Indar Singh 721 

Partition, suit for— Possession, allegation of, 

disproof of — Presumption 

Where a plaintiff m a suit for possession by partition 
of alleged joint property makes a positive case that he 
is in possession of the pioperty, and that case fails and 
the Court hnds that the plaintiff has had nothing to 
do with the property in dispute for over twelve years, 
there is no room for the application of the i^resump- 
tion that the defendant is in i^ossession of the pro- 
perty on behalf of the plaintiff and the plaintiff’s suit 
must fail C Siteswar Ro\ i Tepua Barman, AIK 
1926 Cal 589 9 0 8 

— Realization of rent by one co-sliaier, effect of 

Sec AD\ ERSE POSSESSION 99 

De,nt due fiom one co-shaier to another — 

Set-off, arrangement as to— Suit to recover rent, 
maintainability of 

An arrangement betw'een co-sharers wheieunder 
rent due to one of them fiom the others is set-off 
against the rent due from him to the others, the 
balance alone being payable in cash, does not prevent 
the rent from fallmg due and does not operate as a 
bar to the mamtainability of a suit by one co-shaier 
to lecover rent due to him from the other co*sharers 
It 18 , how^ever, open to the defendants in such a suit 
to show that the rent has already been paid off by 
set-off C Abdul Wahrd Khan v Tamijannessa 
Bibi, air 1926 Cal 679 9 0 5 

Court Fees Act (VII of 1870), principle of See 
Court Fees Act, 1870, Bch I, Art 1 624 

SS. 5, 12“Cour(-/ee payable on memorandum 

of appeal— Taxing Officer, order of— High Couit, 
interference by — Refund of excess fee levied 
The High Court has no power or jurisdiction to 
interfere with an order passed by the Taxing Officer 
settling the amount of Court-fee payable on a memo- 
randum of appeal, which order is final and against 
which there is no power of appeal, review or revision. 
Even if the Court is of opinion that the Couit-fee 
levied IS in excess of that payable under the law, it 
has no power to order a refund of the excess amount 
levied Pat Hitendra Singh v Maharajadhiraj cp 
Darbhanga, (1925) Pat 359, A. 1. R 1926 Pat. 147, 7 P. 
L. T. 392 6 2 6 

S. 7 (IV) (C) —Suits Valuation Act (VII of 

1887), s 8— Civil Procedure Code {Act V' of 1908), 
O. VII, r 1 — Suit for injunction and appointment of 
Receiver— Valuation for purposes of jurisdiction and 
Court-fee— Court- fee payable 
Order VII, r. 1, 0 P O., requires that a plaint shall 
contain a statement of the value of the subject-matter 
of the suit for the purposes of jurisdiction and of 
Court-fees It is not contemplated that the subject- 
matter shall be given two A’alues, one purely arbi- 
trary and fanciful for the purposes of jurisdiction, 
and one in strict conformity to the real value for the 
purjDoses of Court-fees. 

JjL either case the valuation should conform to 
reality. Therefore when a plaint contains a valuation 
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for purposes of jurisdiction it is a natural assumption 
that the same valuation would apply, if it were neces- 
sary to have a valuation for an ad valorem Court-fee. 

A suit for an injunction and the appointment of a 
Receiver falls within the purview of a 7 {li) (c) of 
the Court Fees Act, and under s 8 of the Suits 
Valuation Act, the value of such a suit for purposes 
of Oourt'fees and jurisdiction must be the same 
Where in such a suit the plaint does not state 
the valuation put by the plaintiff upon the relief 
sought, and there is no valuation for the purpose of 
computing ad valorem Court-fees, the value for the 
purposes of jurisdiction must also be taken to be the 
value for purposes of Court-fees M Pothi Anna- 
PURNAYY V, Pothi Nagaratnamma, A. I. R 1926 Mad. 591 

730 

8. 7 (lx). See Court Fees Act, 1870, Sch. 1, 

Art. 1 624 

• “8. 8f Sch. ll|Art.17 (IV) — Appeal from award 

under Land Acquisition Act — Court-fee payable 
An appeal from an award under the Land Acquisi- 
tion Act 18 governed for purposes of Court-fee by s 8 
and not by Art 17 (iv) of vSch II to the Court lees Act, 
as the former, being a special provision relating to the 
awards of compensation imder the Land Acquisition 
Act overrides the general provisions of the latter 
Where no compensation has been allowed by an 
award under the Land Acquisition Act, Court-fee 
payable on the memorandum of ap 2 >eal is the ad 
valorem Court-fee on the amount claimed L Puran 
Ohand V. Emperor 991 

Sch, I) Art. 1, 8, 7 (lx) — Suit for redemption 

of kanom — Decree for possession on payment of 
mortgage amount and value of improvements — Appeal 
re value of improvements — Court-fee payable. 

The principle of the Court Fees Act is that the 
plaintiff should pay a Court-fee in proportion to the 
value of the relief he seeks That value if possible, 
is determined in money but where there is no money 
value or the money value is uncertain, the Act pro- 
vides rules according to which the valuation shall be 
made. 

The value of an appeal is not in all cases the value 
of the suit as originally filed, but may be the value 
of the relief granted by the decree which the appellant 
wishes to get nd of. 

Where in a suit for redemption of a kanom, a 
decree for possession was passed on payment of the 
amount of mortgage and the value of improvements 
and an appeal was filed which related only to the 
value of improvements payable* 

Held, that s. 7, (ix) of the Court Fees Act was 
inapplicable and that Court-fee was payable on the 
memorandum of appeal not on the mortgage amount 
but ad valorem on the amount in dispute in appeal 
under Art. 1 of Sch. I to the Court Fees Act. M 
Tibuvangalath Nbllyoton Paidal Nayar, In re, 22 
L. W. 691; (1926) M. W.N. 169, A. I. R. 1926 Mad. 225 

624 

*— “ Sch. If Art, 12 — Succession Certificate — P?*o- 
vident fund, whether exempt from Court-fees. 

Money standing to the credit of a deceased person 
in a Railway Provident Fund passes to his nominee 
and does not form what can properly be called an 
asset of the estate of the deceased. It is, therefore, 
exempt from the Court-fees payable for a Succession 
Certificate under Art. 12, Sch. I, of the Court Fees Act. 
N DioamdIb, lure; A. 1. R. 1M6 Nag. 306 525 

— — TOh.ll, Art 11, 8. ZS'— Bihar and Orissa 
Oovemment J^otifkation No* ^^76^Civil Frooeduro 
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Code (Act V of 1908), sa. Jf?, Restitution, order 
relating to — Appeal-Court-fee payable 
An order under s 144 of the G. P. C. comes within 
the purview of cl (1) of s. 47 of the Code and a 
memorandum of appeal against such an order must, 
therefore, m accordance with the direction contained in 
the Notification No. 2576-L-A -25 of the Bihar and 
Orissa Government dated the 5th December 1921, be 
charged with the fee provided for in Art. 11 of Sch. II 
to the Court Fees Act Pat Sital Prasad Singh v. 
Jagoeo Singh, 4 Pat. 294, A. I R. 1925 Pat 577, 7 P. L. 
T. 415 474 

Criminal procedure — Conspiracy, charge of — Proof. 

<8ec Penal Code, 1S6U, 68 120 B, 420 419 

p\rst Information, delay in making— -Con- 
flicting statements as to number of accused — 
Suspicion 

Where a complainant has made conflictmg state- 
ments with regard to the number of accused in the 
First Information Report and his complaint, his evi- 
dence with regard to the identification of the accused 
peisons should be looked iqjon with suspicion The 
fact that the First Infoimation Report was made after 
consideiable delay and that there is no satisfactory 
explanation of the delay would add to the suspicion. 
L Hashmat Hussain v Emperor, 7 L. L. J. 96, 27 Cr. L. 
J 22 d 209 

Jury trial— Admissibility of evidence— Duty 

of J udge. 

In intioducing evidence in a tiial by Jury the 
Judge must be very careful m order to avoid mis- 
carriage of justice C Keeamat Mandal v Emperor, 
42C.L. J 528, 27 Cr. L J. 277, A. I. R. 1926 Cal 147 

453 

Practice— Conviction, whether can be based on 

interested and contradictory evidence. 

It is not safe to base the conviction of an accused 
person on the evidence of interested witnesses who 
were not mentioned in the First Information Report as 
eye-witnesses of the occurrence and whose evident e is 
contradicted by other witnesses produced on behalf of 
the prosecution. L Pali v. Emperor, 7 L L. J. 256, 27 
Or.L. J. 223 1 75 

Witness, conflicting statement of, value of. 

tS’eeCR. P. C, 1898,6 162 577 

; — Witnesses, unreliable — Conviction, whether 

justified^Murder — Motive. 

in this country and among Jats murders are some- 
times committed from motives of pride to avenge 
comparatively harmless insults. 

The mere presence of motive, however, will not 
justify a conviction for murder when the testimony of 
alleged eye-witnesses of the occurrence cannot be 
relied upon. L Pohla v Emperor, 7 L. L. J. 442; 27 
Cr. LJ. 241 417 

Witnesses summoned at late stage on accused's 

responsibility — Failure of witnesses to appear, effect 
of. 

Where an application for summoning witnesses has 
been put later, and the summons have been issued on 
the responsibility of the accused on the full under- 
standing that the Court will not grant any adjourn- 
ment if the witnesses do not appear, the accused 
cannot say that he had no opportunity of producing 
his evidence, if the witnesses do not turn up. A 
Puran v. Emperor, 27 Or. L. J. 383; A. 1. R. 1926 AIL 
898 895 

Oriminal Procedure Code (Act V of 1898)^ 
#■ dZ^Illwstration^P^nal Code (Act XLV of 1860) p, 
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S8. 368/ 87 6*-- Abduction with intent to commit rape 
— Commission of rape^Sentence. 

If a person abaucts a woman with intent to rape 
her and does rape her, he cannot be awarded separate 
sentences under ss 366 and 376, Penal Code, L Imam 
Ali V. Emperor, 27 Or. L J, 338, A. L R. 1926 Lah 212 

850 

8. 103. jSeeU. P. Excise Act, 1910 441 

88. I07| \\2-^Secu'nty to keep the peace — 

Initial order — Substance of information received not 
recorded^ effect of — J urisdiction of Magistrate to take 
proceedings — Surety^ rejection of^ ground for — Time 
for furnishing security — Duty of Magistrate 
A Magistrate acting under s. 107, Cr P 0 , must, 
under s. 112 of the Code, make an order in writing 
setting forth, inter aha, the substance of the informa- 
tion received A failure to comply with this provision 
would deprive a Magistrate of jurisdiction to take 
proceedings under s 107. 

A person against whom an order is passed under 
a 107, Cr P C , must be given sufficient time to 
furnish security 

As long as tlie security offered by a surety is ample, 
the Court is bound to accept the same, without enquir- 
ing into the politics of the person standing surety 
If the Magistrate is not satisfied with the sureties 
tendered, he should reject them within a leasonable 
time, so as to give the accused an opportunity of 
offering fresh sureties R Maung Tun U v Emperor, 
AIR. 1925 Rang 353; 4 Bur L J 172, 27 Cr L J. 
318 702 

— $8. 109, 110— Rond under both sections, 

whether void 

A security bond given in pursuance of an order 
binding over a person both under ss 100 and 110, 
Or P 0 , 18 not void S Jbomal v Emperor, 27 Cr L 
J. 326 742 

8.110 — Security for good behaviour — Pro- 
cedure — Inquiry -Duty of Magistrate 
In a case under s 110, Cr P 0 , it is the duty of 
the Magistrate to hold an independent enquiry and 
not to bind over an accused person merely because he 
agrees to furnish sacuntv A Ram Oharan v ISmperob, 
24 A L. J. 317, 27 Cr L J 370 8 82 

S. 123. See Cr.P C.. 1898,8. 514 8 8 9 

88. 133 to 143, 202— t/ P Village Pan- 

ckayat Act (VI of 1920), s 72— Power to make 
local enquiry — Obstruction case — Procedure 
A Magistrate is competent under s 72 of the 
U. P. Village Panchayat Act to make a local en- 
quiry into an offence or charge covered by a 202, 
Cr P C. But nj. a case where the question to be 
determined is whether any unlawful obstruction has 
or has not been made over a public pathway or other 
public place, he should follow the procedure laid 
down by ss, 133 to 143, Or. P C., and base his decision 
on the evidence adduced and not act outside such 
evidence solely on the report of the punches or on 
their local investigation. A Kadhori v. Emperor, L. 
R 6 A 216 Cr., 24 A. L. J. 162, 27 Cr. L. J. 276, A I. 
1926 All. 193 452 

■ 8. 145 ^ — Dispute concerning immoveable pro- 

perty — Arbitration, reference to, validity of — Award 
concerning future possession, whether can he taken 
into consideration — Order relating to property not 
referred to in preliminary order, validity of. 

Under e. 145 of the Or. P. 0. it is for the Court to 
oonsider which of the partied was in possession of the 
property in dispute at the date of the proceedings or, 
in some oases, within two months previous to the date 
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of the proceedings The scheme of the enquiry is 
retrospective and not prospective There might be 
certain circumstances in which the parties may agree 
that the Court should refer the matter in dispute to 
arbitration for the purpose of decidmg the question 
as to who was in actual possession at the time of the 
proceedings, but the question as to future possession 
in such a proceeding cannot be referred to arbitra- 
tion The law does not allow delegation of the 
jurisdiction of the Court under s 145 to arbitrators 
The utmost that the Code allows m a proceeding 
under s 145 is that the Court may direct a local 
enquiry and bring the enquiry report on the record 
as evidence 

If, however, the Magistrate has before him clear 
and undeniable evidence that there is no further 
likelihood of the breach of peace and that the parties 
have come to a settlement of their dispute, the Magis- 
trate must drop the proceedings In such a case a 
compromise between the parties may be taken by the 
Magistrate as evidence for an oFjder to be passed 
under cl (5) of s 145 of the Cr P C., but the com- 
promise cannot possibly be made the basis of an 
order under cl 6 of the section 
A Magistrate has no jurisdiction to pass an order 
under s 145 of the Cr P. O in respect of pioperty 
which was not referred to in the initiatory proceedings 
Pat Uttim vSingh V JODHAN Rai, 3 Pat 2h8, A I. K 1924 
Pat 589, 27 Or L J 220; 7 P L T. 288 1 72 

8.145- Possession of agent or servant, whe- 
ther can be pleaded against principal or master 
The possession of an agent or a servant which is 
permissive cannot give a party to a proceeding under 
8 145 a locus standi against his principal oi master. 
The possession that can be pleaded in such a proceed- 
ing must be possession based on a claim of light to 
possession N Bajiraov. Dadibai, 27 Cr. L. J 212, A 
I R 1926 Nag 286 1 64 

8. 145, scope of-^Dispute regarding offerings 

of idol, nature of 

The right to perform the puja of an idol or to have 
a share of the offerings made to the idol cannot be 
said to be a right of user of land, as provided in 
s 145, Cr. P. C Therefore a dispute relating to such 
a right does not come within that section C Surendra 
Nath Banbrjee V Shashi Bhushan Sark ar, 42 C L J. 
127, 52 C. 959, 27 Cr. L. J 239, A. I. R. 1926 Cal 437 

223 

8. 160. 5ce Penal Code, 1860, s. 173 460 

8. ^62— Evidence Act (I of 1872), s 

Statement made to Police, admissibility of — Judge^ 
power of, to question Investigating Officer! 

The power conferred upon a Judge under s 165 of 
the Evidence Act cannot be exercised for tlie purpose 
of introducing evidence in contravention of the law. 

Under s. 162, Cr P. C , statements made to a Police 
Officer are prohibited from, being used for any pur- 
pose save as provided in the section , and there is no 
provision for allowing the Judge to use such state- 
ments for confronting the witnesses with them. To 
use the statements for this purpose is to contravene 
the provisions of a. 162 of the Code. C Keramat 
Mandal V Emperor, 42 C L. J. 528; 27 Cr. L. J. 277* 
A.I.R 1926 Cal 147 453 

8, 162 — Statement made to Police during 

investigation, admissibility of. 

Under s. 162, Cr. P. 0 , no statement or any record 
thereof whether m a Police diary or otherwise or any 
Xiart of such statement made by* any person to a Police 
Officer m the course of au inrestigatioa under Oh, 
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XIV of the Cr. P. C., is admissible as evidence except 
as provided in the second para of that section 
Evidence of incriminating statements made by an 
accused person while in the custody of the Police 
and of his having pointed out the places where he 
had taken the abducted woman during the course 
of the night in which the oflEence of abduction is alleg- 
ed to have been committed are not admissible in evi- 
dence. C Keramat Mandal v. Emperor, 42 0. L. J 524, 
27 Gr L. J. 263; A. I R. 1926 Cal. 320 439 

d. 162 — Statement made to Police, whether 

admissible — Map containing hearsay matter, whether 
admissible. 

In the course of a Sessions trial the Investigating 
Sub-Inspector of Police, when examined as a prose- 
cution witness, was asked whether he had during the 
investigation examined any witnesses on behalf of the 
accused He stated that he had examined certain 
%vitnesses but that they had denied their presence at 
the occurrence. One of the persons named by the Sub- 
Inspector had been summoned by the accused as a 
defence witness 

Held, that the statement of the Sub-Inspector -was 
not admissible in evidence having regard to the 
provisions of a. 162 of the Cr. P 0 
A person who makes a map in a criminal case ought 
not to put upon it anything more than what he sees 
himself. Particulars derived from witnesses examined 
on the spot should not be noted on the body of the 
map but on a separate sheet of paper annexed to the 
map as an index thereto 

Such particulars are hearsay evidence and are not 
admissible. Where the majj is prepared by a Police 
Officer, such particulars are also inadmissible under 
8. 162 of the Or. P. 0. C Bhaoirathi v Emperor, 30 
0. W N. 142; 27 Or L. J. 222, A. I R 1926 Cal 550 

174 

- 88. 162, 172 — Statement made to Police, 
whether can he nsed at trial — Procedure 
A statement made by a witness during Police in- 
vestigation can only be used to assist the accused by 
showing that the witness who in Court deposes to 
certain facts has in his statement before the Police 
given an account or made statements which are con- 
tradictory to the testimony which he gives m Court. 
The statement made to the Police cannot be used' at 
large for the purpose of showing that the statement 
does not corroborate or assist the story as put 
forward in the First Information Report. 

The limitations under which such a statement can 
be used are very strict. The statement of a prosecu* 
tion witness alone can be used at the trial and only if 
it has been reduced to writing and only that part of 
it can be used which is in contradiction of the evi- 
dence of the witness given in Court provided it is 
duly proved and the attention of the witness has been 
drawn to it. A statement made to the Police which 
does not contradict the testimony of the witness given 
in Court cannot be proved in any circumstances, and 
it is not permissible to use the recorded statement 
aa a whole to show that the witness did not say 
something to the investigating officer. Pat Badri 

S eoudhby V. Emperor, 6 P. L. T. 620; A. I. R. 1926 Pat. 

I; 27 Or. L. J. 382 874 

. 88 . 162 , 2BB'-^8tatement made by witness to 

Police, how far relevant — statement made before 
Uagistrate-^onflieting statemenis-^Evidence, value 
of. 

^ itatemeat made lay a witness to the Police 
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during the course of investigation is relevant only 
for the purpose of contradicting the testimony of the 
witness given at the trial, and any statement pre- 
viously made by a witness before a- Magistrate, 
including a statement made before the Committing 
Magistrate which has not been transferred to the 
Sessions record under the provisions of s. 2ti8, Cr. 
P. 0., is relevant only for the purpose of contradicting 
or corroborating the statement made by the witness at 
the trial 

No reliance can be placed on the statement of a 
witness made at the trial when it is in hopeless 
conflict with the previous statements of the witness. 
L Ram Karan v Emperor, A. I. R. 1925 Lah. 483; 3 L. 
C. 197, 7 L. L. J 371 , 27 Cr. L. J. 289 5 7 7 

8. 1 BB— -Offence commuted in Native S^dte by 

British Indian subject — Trial in British India — 
Certificate of Political Agent, necessity of. 

Where the offence of kidnapping has been com- 
mitted by British Indian subjects in a Native State, it 
is not triable in British India without a certificate 
of the Political Agent. 

The defect of the absence of a certificate is not 
curable by the sulseciuent production of the certificate. 
L Ram Charan v Emperor, 5 L. 416, A. I. R. 1925 Lah. 
185, 27 Cr. L J. 218 170 

SS, 190 (C), 1S1, 537- -Cognizance taken by 

Magistrate on his own knowledge or suspicion— 
Procedure — Failure to inform accused of right to be 
tried by another Magistrate — Illegality. 

Where a Magistrate takes cognizance of a case 
otherwise than on a complaint or the report of a 
Police Officer, he must be deemed to have taken cog- 
nizance of It upon his own knowledge or suspicion 
under cl (c) of s. 190, Cr. P. C , and m such a case it 
is his duty under s. 191 of the Code to inform the 
accused that he can, if he wishes, be tried by another 
Magistrate. 

Section 191, Or. P. G., is imperative and a failure to 
comply With its provisions is an illegality which 
vitiates the trial and not a mere irregularity which is 
cured by s. 537 of the Code. A Narain Dab i\ Emperor, 
27 Or. L J.325 741 

— SS. 193, 339, 532 — Apjprover, prosecution 

of — Commitment to Sessions — Certificate of Public 
Prosecutor, absence of — Certificate supplied at trial 
— Irregularity — Approver failing to adhere to con- 
fession, whether proof of guilt. 

Accused and two others were arrested on charges of 
kidnapping and murder. Accused was tendered a 
pardon which he accepted and he was examined as a 
witness at the trial of the other two accused. On 
the conclusion of that trial the Magistrate ordered 
the Police to prosecute the accused of the origmal 
offence and the accused was sent before a Magistrate 
who committed him to the Sessions Court on charges 
of kidnapping and murder. On the case coming up 
for trial, the Sessions Judge noticed the absence of the 
certificate from the Public Prosecutor required by 
s. 339 of the Cr. P. 0. The trial was adjourned and 
on the adjourned date a certificate was filed by the 
Public Prosecutor and was accepted by the Sessions 
Judge and the trial proceeded and the accused was 
eventually convicted: 

Held, that the proceedings before the Magistrate 
who made the commitment were merely an enquiry 
and were not a trial .within the meaning of s. 339 of 
the Cr. P. 0., and that it was open to the Sessions 
Judge to Accept the commitment made bjr tbe Magis^ 
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trate even if it was irregular and that the provisions 
of s. 339 having been complied with before the trial 
commenced the trial was m order. 

Where an approver is put on trial for the original 
offence, -the mere fact that he has not adhered to his 
confession should not lead to the conclusion that he 
has failed to comply with the condition on which the 
pardon was granted to him. False confessions, wrong- 
fully extorted oi induced are not unknown and no 
man must be led to adhere to a false confession for 
fear of his pardon being forfeited. R Nga Wa Gyi v 
Kmpbror, A I R 1925 Rang 219, 4 Bur L J. 23, 3 
R.55, 27 Or. L J.254 430 

8, 195. See Pknal Code, 1860, s. 193 746 

— 8. 1 9 5 (O) ’—Document handed up to J udge 

but not placed on file^ whether '"produced"' — Pro- 
secution in respect of document— Complaint, whether 
necessary, 

A decree-holder filed an application for execution 
of his decree In answer to that application the de- 
fendant produced what purported to be a receipt in 
respect of a certain payment which ho alleged he had 
made to the decree-holder and handed up the docu- 
ment to the Judge. The Judge did not place the 
document on the file on the ground that the date it 
bore showed that it was out of time for the purpose 
of evidencing any compromise or payment of the 
decree, and returned the document to the judgment- 
debtor The judgment-debtor was subsequently pro- 
secuted for an offence under s 467 of the Penal Code 
in respect of the document 

Held, that the document had been “produced” in 
Court within the meaning of s. 195 (c) of the Cr P C 
and that a complaint by the Judge was, therefore, 
necessary in order to give jurisdiction to the Couit 
to try the accused for an offence under s 467 of the 
Penal Code B Qulabchand Rupji v. Emperor, 27 
Bom L. B* 1039, A. I. R. 1925 Bom. 467, 49 B 799, 27 
Cr. L. J 251 427 

8 . 196A. See Penal Code, 1860, s. 141 145 

-8.197 (1)— U. P Excise Act (IV of 1010), 

6 10 (2) (f) —Excise Inspector, whether removable 
from office by Excise Commissioner — Sanction for 
prosecution, whether necessary. 

An Excise Inspector in the U. P is I’emovable from 
his office by the Excise Commissioner and the sanc- 
tion of the Local Government is not, therefoie, neces- 
sary imder s 197 (1), Cr. P 0 , for the prosecution of 
such Inspector AJalalUddik v Emperor, 24 A. L. 
J 230, 27 Cr L. J 345, A 1 R i 926 All 271 857 

— - 8. 202. See Or P. 0 , 1898, ss 133 to 143 

452 

— 88. 202, 439 — Refusal to issue process — 
Revision-^Notice to accused, whether necessary 
It is not obligatory on a Superior Court to give any 
notice to a person against whom a Magistrate has 
refused to issue process under s 202 of the Cr. P 0 , 
When proceedings are being taken to revise that order 
• L, A. Morrison v. H. M. Crowder, 27 Or. L. J. 302 

590 

8. 203— Order dismissing complaint not set 

iUide-^Fresh complaint, whether barred. 

An order of dismissal passed on a complaint, which 
has not been set aside, is no bar to a fresh complaint 
upou the same facts to another Magistrate. A Puran 
V. Emperor, 27 Or. L. J. 383; A. I. R. 1926 All. 298 

895 

■ 8, 206 — Case triable by Court of Session and 

Magistrate — Commitment, when justified^ 

Where 8 Magistrate is inquiring into a case which 
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is triable both by the Court of Session and by himpelf, 
he has a discretion to commit the case to the Court 
of Session or to try it hi^mself 

If the maximum sentence provided for the oHcnce 
IS within the powers of the Magistrate, a commitment 
would only be justifiable on very special grounds P at 
Bengal Nagpur Railway Co v Makbul, A I R 1925 
Pat 755, (1926) Pat 74, 27 Cr L J 313, 7 P. L T. 
343 697 

8. 209 — Inquiry before commitment — Dis- 
charge of accused — Subsidiary witnesses not examin- 
ed, effect of. 

When a Committing Magistrate finds that the 
prosecution evidence is totally unwoithy of ciedit it 
18 his duty to discharge the accused 

Where all the material evidence has been heard and 
disbelieved, an order of discharge passed by a Com- 
mitting Magistrate should not be set aside merely 
because there were one or two subsidiary witnesses 
who might have been called but whose evidence was 
not recorded A Ratan Manx v Hans Ram, 27 Cr L. 
J 274 450 

SS. 233, 2ZA‘— Penal Code (Act XLV of 

1860), ss Ifi8, 1^77 A — Criminal breach of trust — Fal- 
sification of accounts --Separate transactions 
Where a person is charged with committing one 
act of criminal bi each of ti ust and also with falsify- 
ing ac-counts with a view to conceal that paiticulai* 
defalcation, the two may be said to form part of the 
same transaction Where, ho wevei, an accused per- 
son is charged with three separate acts of breach of 
trust and three separate acts of falsification of accounts, 
one in respect of each act of breach of trust, the 
charges cannot be tiied together m one trial, aa 
there are thiee separate transactions in i aspect of 
each act of breach of trust coupled with the corre- 
sponding falsifying of accounts, and the two offences 
are not offences of the same kind B Emperor i\ 
,Manant K Mehta, 27 Bom L R 1343,49 15 892, A. 


I R 1926 Bom 110, 27 Cr L J 305 689 

8. 234 See Bengal Ferries Act, 1885, 

88.16,28 8 7r 

8. 235 — ‘Same transaction', meaning of. See 

Penal Code, i860, s .3047 A 433 

9, 239 See Penal Code, 1860, s 141 145 


8, 239 — Abduction and rape on different 

occasions— Joint charge, legality of 

K and B abducted a woman and committed rape 
upon her at a place called D The woman was sub- 
eequently taken by B to different places where he alone 
committed rape upon her On these facts 

Held, (1) that a joint charge under s .366 of the 
Penal Code against both K and B was justified; 

(2) that a joint charge under s 376 of the Penal 
Code against both of them in respect of the occurs 
rence which took place at D was also justified, 

(3) that a joint charge against both of them of 
having committed rape upon the woman at D and m. 
other places was both improper and embarrassing ; 

(4) that if it was intended to prosecute B with re- 

gard to the offences that he was accused of having 
committed elsewhere there should be separate cliarges 
with regard to those offences C Keramat Mandal v. 
Emperor, 42 C L. J. 624; 27 Cr. L J 263,. A. I. R. 
1926 Cal 320 439 

8, 2S0— Frivolous or vexatious complaint-^ 

Compensation, award of. 

Under the Cr. P. 0. of 1898 as amended in 1923, 
compensation can be awarded to the accused when thu 
ia sHown to be false and either frivolous 
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ve:^tioua and it is not neceesaiy to show that it is 
both frivolous and vexatious. A Kashi Prasad v. 
Emperor through Ham Sunder, 24 A. L. J. Ihl, A. 1. 
R. 1926 All. 141, 27 Or. L. J. 300 588 

8. 250-'-0rder for compensation — Appeal — 

Notice to accused^ whether necessary . 

Though not legally necessary, it is desirable in 
general that an aocused person should have notice 
of an intended interference with an order of com- 
pensation made in his favour under s. 250 of the Or. 
P. 0 8 Momoo V. Ibrahim, 27 Cr. L. J. 248; A. I. R. 

1926 Sind 143 4 24 

88. 257, 439 -Opportunity given to accus- 
ed to cross-examine prosecution witness— Witness, 
re-call of, at request of accused — Refusal of Magis- 
trate to re-call witness— Discretion — Revision — High 
Court, interference by. 

While a Magistrate is bound under s. 257 (1) of the 
Cr. P. 0. to issue process on the application of an 
accused person who has entered on his defence for 
compelling the attendance of a witness for the purpose 
of examination or cross-examination (save in certain 
stated circumstances which the Magistrate must find 
and must set forth in writing), the proviso to that 
section on the other hand definitely prohibits the 
Magitrate from issuing such process, if the accused 
has cross-examined or had the opportunity of cross- 
examining the witness after the charge was framed, 
unless the Magistrate is satisfied that such attendance 
is necessary for the purposes of justice, that is to say, 
unless he is convinced of the existence of the strongest 
possible grounds for disregarding the prohibition. 
The exception to the prohibition must not be read as 
swallowing up the prohibition or the whole proviso as 
enjoining that the Magistrate shall issue process if he 
is not satisfied that the attendance of the witness is 
unnecessary for the ends of justice, or if he is not 
satisfied that (as in the case of the witnesses not 
covered by the proviso) the application is made for 
the purpose of vexation or delay or for defeatmg the 
ends of justice. On the contrary the prohibition may 
noh .1^ disregarded unless in the opinion of the Magis- 
tAtfeHhe purposes of justice not merely warrant but 
demand such disregard It is not incumbent upon 
the Magistrate to record in wilting his reasons for 
not b6mg satisfied that the attendance of a witness 
is necessary for the purposes of justice. 

If a good case is made out that the Magistrate's 
refusal to summon the witness was outside the limits 
of a reasonable discretion the High Court would inter- 
fere with the exercise of such discretion, but the posi- 
tion must be most clearly established t^t the Magis- 
trate's decision was unreasonable and improper before 
the interference of the High Court could properly be 
invoked or expected. Pat Ajo Mian v. Emperor, 6 P, 
L. T. 626; A. I R. 1925 Pat. 696, 27 Cr. L. J. 353 865 

8. 288. Set Ce. P. C., 1898, s. 162 5 77 

8. 297 — Jury trial — Charge — Omission to 
read material evidence— Omission to explain accus- 
ed's right to benefit of doubt — Trial, whether vitiat- 
ed. 

An objection that in delivering his charge to the 
Jury the Sessions Judge did not read material por- 
tiona of the evidence is not in itself eu&cient for the 
reversal of the verdict of the Jury. In each case it 
mu 0 t be a question whether the omission to read the 
material portion of the evidence was such as to 
mislead the Jury and the Court of Appeal will not 
interfere if it has not prejudiced the accused. 

The omission to tell the Jury that the accused is 
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entitled to the benefit of any reasonable doubt is not 
a misdirection vitiating the trial, though as a matter 
of practice it is as well to always end the charge with 
these words. N Rahimbeo v. Emperor, 7 N. L. J. 208; 
A. I. R. 1925 Nag/ 154, 27 Or. L. J. 217 169 

8. 297 — Sessions trial — Judge's charge to 

Jury — Heads of charge, contents of— Several accused 
— Duty of Judge— Defence evidence, part of, not 
placed before Jury, effect of— Earliest veision of 
prosecution case, importance of. 

The object of a summing up under s. 297, Cr P. 0 , 
is to enable the Judge to place before the Jury the 
facts and circumstances of the case both for and 
against the prosecution so as to help them in arriving 
at a right decision upon the points which arise for 
their consideration. 

It is not the province of the Judge to find the facts 
ior the Jury and then make an attempt to persuade 
them to accept his conclusions as coriect 
A Judge’s charge to the Jury must be recorded in 
such a way as would enable the High Court sitting as 
a Court of Appeal to judge whether the facts and 
ciroumstances of the case had been properly placed 
before the Jury and also whether the law had been 
correctly explained to them. 

A mere statement m the heads of charge that the 
Judge explained certain sections of the Penal Code to 
the Jury does not satisfy the above requirement. 

Where several accused persons are being jointly 
tried and the case as against all of them does not 
stand on the same footing and their defences are also 
different, the Judge must ask the Jufy to consider the 
case as against each of the accused individually. The 
Judge’s failure to do so is a very serious omission and 
is likely to prejudice the accused persons. 

A verdict obtained from the Jury without placing 
before them an important piece of evidence in favour 
of the defence, whatever may have been its real worth, 
cannot be sustained. 

The earliest version of an occurrence as given by an 
informant or prosecutor who is the principal witness 
to the occurrence, and on whose testimony practically 
the whole case depend-*^, must always be placed before 
the Jury in order to enable them to judge of the 
truth or falsity of the prosecution case C Khijir- 
uDDiN V. Emperor, 42 C. L. J. 504; 27 Cr. L. J. 266; 
A. 1. R. 1926 Oal. 139; 53 0. 372 442 

8. 3^2— Examination of accused, object of— 

Practice — Warning to accused, desirability of. 

Ihe object of e. 342 (1), Cr P. 0., is to give an 
opportunity to the accused, if he so desires, to tender 
any explanation he likes of his part in the case that 
is presented against him. It is extremely desirable 
that Magistrates should follow the practice of English 
Courts of warning an accused person when they 
invite his explanation under s 342 of the Code that 
he is not obliged to say anything unless he desires to 
do so. M In re Kannammal, 23 L. W. 384; 27 Cr. L. 
J. 311; A. I R. 1926 Mad. 570 695 

r — ^ — - 8. 342 (2). See Penal Code, 1860, s. 499 

429 

— — 88. 342, 256, B37 —Examination of ac* 
cased— Further cross-examination of prosecution 
witnesses— Omission to examine accused— Illegality t 
The examination of a witness cannot be regarded 
as completed until the last stage at which the law 
authorizes its continuance has been passed, that is to 
8 ay, until any sqpplementary cross-examination which 
the Court may allow is qver. that undey u 
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Cr P. 0.» an accused person has a right to be examined 
and to state his case after the further cross-examina- 
tion of prosecution witnesses, even though he has 
already been examined before the charge was framed 
and he was called on for his defence This right is 
fundamental and an omission to so examine the 
accused is an illegality which vitiates the trial and 
not a mere error or irregularity which can be cuied 
by s 537 of the Code R Ah Khaung v Emperor, A. 
I. R. 1925 Rang. 363, 4 Bur L J 143, 27 Cr L J 
336 752 

8. 350 — Transfer of case- De novo trial, 

what 13— Procedure 

"Where a case in which a charge has been framed 
IS transferred to the Court of another Magistrate and 
under the proviso to s 350 (1) of the Or P C the 
accused claims a de novo trial the Magistrate must 
re~commence the trial and not merely allow fuither 
cross-examination of the complainant and othei pro- 
secution witnesses and generally proceed with the 
case from the stage where the charge v* as framed 8 
Hidik V Emperor, 27 Or. L J 332 748 

■ ■■'• s. 360 — Depositions of witnesses, proper time 

for reading 

Section 360, Cr P. 0 , is mandatory and its provi- 
sions must be strictly complied with Reading over 
the depositions of all the witnesses examined on one 
day at the end of the day is not in strict confoimity 
with the requirements of the law The evidence of 
each witness should be read over to him after it is 
completed before that of another witness commences. 
0 Abdul Bari Mallick v. Emperor, 42 C L J 585, 

A. I R. 1926 Cal 157, 27 Cr. L J 375. 30 C W N 

644 887 

— - 88. 367, 424— Judgment of Appellate 

Cou7't, contents of. 

A judgment of an Appellate Court other than a High 
Court, must comply with the provisions of s. 367 of 
the Cr. P. C , that is to say, it must contain the point 
or pomts for determmation and the decision thereon 
and the reasons for the decision 8 Dwarka v Empe- 
ror, 27 Or L. J 343 855 

- 8, 374— Re/€7*etice for confirmation of death 
eentence—Duty of High Court— Identification test 
during trial, value of. 

In a reference for confirmation of death sentence, 
the High Court must satisfy itself that the findmg of 
fact arrived at is justified by the evidence on lecord 
Value of identification test held during trial com- 
mented upon C Abshed Ali v Emperor, 30 0 W 
N. 166; 27 Or. L. J. 378 8 9 0 

■ * 8« 421 — Appeal — Record sent for — Summary 

dumusaL 

A Criminal Appellate Court should hear the 
Pleader and ought not to dismiss an appeal summarily 
after the record has been sent for and received C Lalit 
Kumar Sen v. Emfbbok, 42 0. L. J. 551, A 1 H. 1926 
Oal. 174, 27 Or. L. J 382 894 

>88.426, 497— Bail application rejected by 

Sessions Judge — Powers of High Court to grant — 
Respectability of accused and sujficiency of security ^ 
whether ground for granting bail — Suspension of 
sentence^ when to be granted. 

The High Court has power to grant bail under 

B. 426 (2) of the Or, P. G., after an application for the 
same made after a conviction by a Magistrate has 
been rejected by the Sessions Judge But the Court 
Will only interfere with the discretion exercised by 

Sessioxis Judge iu refusing bail if that discretion 
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was manifestly wrong or if in fact no diEcre^ion has 
been exercised. 

The principle which should guide the High Couit 
in dealing with such an application, is whether 
there are reasonable grounds for believing that the 
applicant has committed the offence in question 
Although the High Court has unfettered poweis to 
giant bail, yet in exercising these powers the High 
Court ought to have regard to the limitations im- 
posed on lower Courts m this connection 

The mere previous respectability of a man is 
per se no sufficient reason for granting bail after he 
has been convicted of a criminal oftence 

The question of grant of bail is not only to be 
dealt with from the point of view of there being likeli- 
hood or not of the accused person absconding 

In the absence of very special cause, no older for a 
suspension of sentence should be passed, as the result 
of such an order is that if the apjjeal fails finally 
the convicted person only serves the original jienod 
of his sentence less the period of suspension N 
Shaikh Karim v , Emperor, 27 Cr L J. 319, AIR 
1926 Nag 279 7 03 

88,435,438 — Sessions Judge, order of — 

District Magistrate, power of, to make reference to 
High Court 

Section 435, Cr P 0., does not authorise a District 
Magistrate to make a refeienoe to tlie High Cuuit 
questioning the propriety of an ordei passed by a 
bessioiis J udge His propei course when he considers 
that action is necessary in such a case is to move 
the Government to file an application in revision A 
Emperor v Daulat Singh, 24 A. L J 224, 27 Cr L. 
J 327 7 4 3 

88. 435 to 439— Revinon— Judicial Com^ 

mmionePs Court, power of— Interference with con* 
viction by Single Judge — Conviction, alteration in, 
by Judge — Enhancement of sentence at instance of 
Government — Procedure 

It 13 not open to the Judicial Commissioner’s Court 
imder s 439 of the Cr P. 0 to alter or interfere 
with a conviction which has been arrived at by a 
Judge of the Court, as ss 435 to 439 of the Code 
clearly contemplate interference only with the findingSg 
sentences or ordei s of any inferior Court 

Where, however, a Judge of the Judicial Commis- 
sioner’s Court hearing an appeal against a conviction, 
alters the conviction to one for a graver offence, but 
does not himself enhance the sentence, but suggests 
an action in that behalf by the Local Government, 
his judgment is not final from that point of view 
and the Judicial Commissioner’s Court does not 
become a functus officio and is competent to hear 
application on behalf of the Local Government for 
enhancement of the sentence. 

if a >finding of a Sessions Judge for culpable 
homicide has been altered by the Appellate Court 
to one for murder, it is open to the Judicial Commis- 
sioner’s Court Bitting as a Court of Revision to pass 
a legal sentence for the offence of murder. 

The proper construction to be put on a 439 (4), Cr. 
P, C , IS that It refers to cases where there has been 
a complete acquittal and not to cases where there has 
been only an alteration of findings by the Appellate 
Court, the conviction by the Sessions Court being 
kept in tact 

ft is open to a Judge of the Judicial Oommissioner'i 
Court, who hears an appeal against a conviction and 

vrJio oom«i to tbo oo&oluuoa that a grarer offoaeo ha| 
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been committed, not only to alter the conviction but 
to proceed on the revisional side to issue notice to the 
accused to show cause why the sentence should not be 
enhanced, and, if no sufficient cause is shown, to en- 
hance the sentence accordingly. N Local Governmknt 


V. Doma Kunbt, 27 Or. L. J. 339 8 51 

439 

See Cr P. C , 1808, s 202 5 9 0 

See Or P. 0 , 1808, s. 257 865 

See Cr. P. C , 1808, s. 476-B 454 

See Cr P C., 1898, s 494 7 5 0 


S. 439 — Acquittal^ Revision — Interference 

by High Court, 

Per Mullickf J , — The power of interference in 
revision with orders of acquittal should he most 
sparingly exercised and only in cases where it is 
urgently demanded in the interests of public justice, 
for instance, where an order of acquittal has been 
made without trial and under an error of law. The 
High Court will not in any case interfere in revision 
with an order of acquittal on the ground that the 
inferences drawn by the lower Court from evidence 
are erroneous. 

Tlie Legislature does not intend that a private party 
shall secure by an application lu revision a right 
whitih IS leserved for the Crown only The High 
Court has the right to interfere in revision with 
orders of acquittal, but will only do so m very 
exceptional cases, for instance, where there has been 
a denial of the right of fair trial 
Per Maepherson, J — The High Court will, m 
exercising its power of revision against an order of 
acquittal under s. 439 of the Cr P C , observe the 
limitations which established practice has imposed 
upon appeals under s. 417 of the Code But though 
in practice the broad rule of guidance that the Court 
will only interfere in revision with an acquittal, at 
least in a case where there has been a trial, sparingly 
and only where interference is urgently demanded 
in the interests of public justice, may be accepted, 
no general rule can be laid down beyond this that the 
Gou^t will interfere where the circumstances require 
it: SiBAN Rai V. Bhagwat Dass, 6 P. L. T. 833; 

27 Cr. L J. 235; 5 Pat. 25; A. I. R. 1926 Pat. 176 219 

8. 439 — Revision— Re-trialj whether can he 

ordered. 

Where the High Court sets aside a conviction in 
revision on the ground that the trial was illegal, it 
has power to direct a re-trial. B Emperor v. Manant 
K Mehta, 27 Bom L. R 1343; 49 B 892; A. I. R 
1926 Bom. 110: 27 Cr. L J, 305 689 

8. 439 — V P. Village Panchayat Act (VI of 

1920), S8, SI, 32 — Criminal trial — Acquittal— Revision 
— Interference by High Court. 

Section 32 of the U. P Village Panchayat Act 
applies only to suits; the corresponding provision 
applicable to criminal cases is contained in s. 31 of 
the Act. 

Where an Appellate Court sets aside a conviction 
on the proimd that the proceedings in the Trial Court 
were without jurisdiction, the finding being based on 
a misreading of a statutory provision, the High Court 
is entitled to set aside the order of acquittal in revi- 
sion. A Masala v. Emperor^ 27 Cr. L. J 358 870 

8. 439 (6) as amended by Act XVIII of 

102S), efect of. 

The effect of the addition of sub-s. (6) to s. 439. 
Cr. P. C, bv Act XVIII of 1923, is that the 
Hi|ih Court, whep adjudicating upon an application 
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for enhancement of sentence, is converted into a Court 
of Appeal against conviction and the accused is 
entitled to show that his conviction is unjustified. 
L Emperor v Tej Raj, 27 Cr. L. J. 380 8 9 2 

88. 439,> 2SS— Revision— Misjoinder of 

charges— Notice to enhance sentence — Objection as to 
legality of trial, whether can he taken — Revision. 

The language of sub-s. (6) of s 439, Cr P C., is 
very wide and it is open to an accused person who 
has been called upon to show cause against an en- 
hancement of sentence to raise any point that might 
be urged against his conviction either to a Court of 
Appeal or to a Revisional Court. It is, therefore, com- 
petent to an accused person m such a case to urge 
that his trial was illegal owing to misjoinder of 
charges. B Emperor v Manant K Mehta, 27 Bom. L. 
R 1343,49 B. 892; A. I.R 1926 Bom. 110, 27 Cr L J, 
305 689 

S. 476 — Offence committed in course of judi^ 

dal proceeding— Complaint by Court after termina^ 
tion of proceedings, legality of— Delay, effect of — 
Complaint, when to be made 

The power conferred upon a Court under s. 476 of 
the Or P G. to make a complaint to a Magistrate w'hen 
any of the offences referied to ms 195, els (6' and 
(c), appears to have been committed in or in relation 
to a judicial proceeding before it, is exercisable even 
after the termination of the proceeding in which the 
offence complained of is said to h'^ve been committed. 

No hard and fast rule can be laid down as to 
within what time a complaint should be made under 
8 476. If a Court after the lapse of a considerable 
time makes a complaint under s. 476 such com- 
plaint IS open to the objection that it was made after 
an undue delay. Each case would depend upon its 
own circumstances 

The effect of the changes made in the Or. P. 
C by the introduction of ss. 476-A and 476-B is no 
longer to make it necessary that a proceeding under 
8 476 should be a part of, or so soon after the termi- 
nation of the judicial proceeding as to make it a part 
of, the judicial proceeding M Thokala Seshamma v. 
Yellaturi Venkamma, 22 L. W. 863; 27 Cr. L. J. 280, A. 
1. R. 1926 Mad. 238 4 5 6 

88. 476, A7 BB— Complaint of offence — 

Preliminary enquiry, extent of — Appellate Court, in*' 
terference by 

The grant of a right of appeal against an order 
making a complaint under b. 476 of the Gr P. 0. has 
not conferred any new right upon the person against 
whom a complaint is made and the extent of the pre- 
liminary enquiry to be made under s. 476 is still left 
to the discretion of the Court. If a prnna facie case 
has been made out the Appellate Court ought not to 
interfere with the order of a lower Court making a 
complaint. Pat Chamari Bingh v Public Prosecutor* 
4 Pat. 484; A. 1. R. 1925 Pat. 677; 27 Or. L. J. 371. 7 P. 
L. T. 372 883 

88. 476, 476B, 439 — Civil Procedure Code 

(Act V of 1908), $. 115 — Order by Civil Court making 
or refusing to make complaint— ’Appeal— Revision^ 
nature of. 

A petition for revision of on order passed by a su- 
perior Court Under s. 476-B, Cr. P. 0., on appeal 
from an order of a Civil Court making or refusing to 
make a complaint, must be dealt with under s. 1J5, 0. 
P. 0., and not tinder e, 439, Cr. P. 0. A Banwabi Lal 
V. Jhunka, 27 Or, L. J. 278; 24 A. L. J. 217; A. I R. 
1926 All 220 4fll4 
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— et480. 5ee Penal Code, I860, a 179 428 

8. 488 — “Mean«”, what are — Ilushandy tin- 

employed and without property ^ liability of, to main- 
tain wife — Remedy, nature of 
The word ‘means’ in s 488 of the Cr P. C does 
not signify only visible means such as real property 
or definite employment If a man is healthy and 
able-bodied, he must be taken to have the “means” to 
support his wife 

Section 488 of the Cr P C provides a speedy 
remedy and safeguards a deserted wife or child from 
starvation, but when other issues are raised, they 
ought to be settled in the Civil Courts to which persons 
aggrieved by orders under the section ought to take 
their case M In re Kanoasami Chetty, 50 M L J 44 
(1926; M W N. 146, 27 Cr L J 350, A 1 R. 1926 Mad’ 
346 362 


SB, A93, ^9 S— Railways Act (IX of 1890), 

^ {^) Criminal trial — Public Prosecutor, right 

of precedence of— Pleader authorised by Agent of 
Railway to conduct prosecution, position of 
Section 145 (2) of the Railways Act only entitles a 
person authorized by the Agent of a Railway to con- 
duct prosecution on behalf of the Railway Administra- 
tion, to do so without the permission of the Magistrate, 
which would, except for the provision, be required 
under s 495 of the Or P C Prima facie, neither 
s 145 (2) of the Railways Act noi s 495 of the Cr P 
C affects s 493 of the latter enactment which deals 
With the right of appearance and precedence of the 
Public Prosecutor before any Court in which any 
case of which he has chaige is under trial 
Where the Public Prosecutor has charge of a pro- 
secution, a Pleader instructed by a private peison, 
including the Agent of a Railway Administration, 
must act under the directions of the Public Prosecutor 
bection 145 (2) of the Railways Act contemplates 
mainly, if not exclusively, prosecutions for offences 
under that enactment, that is to say, private prosecu- 
tions undertaken by the Railway Administration in 
which the Public Prosecutor does not appear as dis- 
tinguished fiom public prosecutions undertaken or 
taken over by the State and in particular prosecu- 
tions under the Penal Code Pat. Bengal Nagpur 
Railway Co r Makbul, A I R 1025 Pat 755, 1926 Pat 
74, 27 Cr h J 313, 7 P L. T 343 6 9 7 


SS. 494, 439 — W ithdrawal of case, apphea- 
tion for, rejection of —Discretion of Court -Revi- 
Sion 

Where a Sessions Judge in rejecting an applica- 
tion by the Public Prosecutor, under s 494, Cr P C , 
to withdraw a c^se, exercises a judicial discretion in 
a proper way, the High Court will not interfere with 
revision. M Kaliappa Goundan, In re, 23 
L W. 101, A. I R 1926 Mad 296, 27 Cr L J 334 750 


8, 497. See Cr P O , 1898, s 426 703 

88.497,498— -Bail-Policy of law 

The policy of the law is to allow bail in case of 
uimer-trial prisoners rather than to refuse it. 

It 18 no ground for refusing bail that to grant it 
would prejudice the case L Emperor v Ghulam 
Moiummad A I E. 1925 Lah 510; 7 L. L J. 331 27 
Or. L J 302 15 90 

^ Absconder — Evidence recorded in ab~ 

sence—Finding as to absconding, whcthernecessaru 
Section 51^ of the Or. P. C requires only that 
before the Court records the depositions of the wit- 
nesses for the prosecution it should be proved that 


Criminal Procedure Code-njontd 

the accused person has absconded and that there is 
no immediate prospect of arresting him, and not that 
a finding should be recorded to that effect. 

A Magistrate before recording evidence under s 512, 
Cr. P. C , took the statements of two constables who 
had searched for the accused and had not been able 
to find him, and also issued a proclamation agamst 
the accused under s 87 of the Code 
Held, that the requirements of s 512, Cr P C , had 
been fulfilled and that evidence had been properly 
recorded under that ssction. L Daya Kbm v Empbbob, 
6 L 489, 27 Cr L. J 247, AIR. 1926 Lab. 83 423 

— - 88t 514, 109, 110 — Security for good be- 
haviour — Conviction — Order of forfeiture, whether 
can be made subsequently. 

Where a person who has been put on security for 
good behaviour is convicted of an offence involving a 
forfeiture of the surety bond, it is not incumbent upon 
the Magistrate who convicts him to pass an order of 
forfeiture of the bond there and then. Such an order 
maybe passed at any subsequent time S Jeomal v. 
Emperor, 27 Cr L J 326 742 

88. 514, 123, Sch. V, Form No. 42— Batl- 

hond filed in Court since abolished — Successor, powers 
of, to enforce bond — Security for keeping peace or 
good behaviour — Order directing accused to furnish 
security within fixed time- Absconding of accused — 
Sureties for attendance of accused, liability of 
A security bond given in form No 42 of the Fifth 
Schedule to the Cr P C originally hied m a Court 
which has since ceased to exist, can also be enforced 
by its successor to which the other functions of the 
defunct Court have been transferred. 

Where a Magistrate passes an order under s 123, 
Or. P C , directing an accused to give security for 
keeping the peace or for good behaviour for more than 
one year and allows him time to file a security by a fixed 
date, but the accused absconds on that date, the liabil- 
ity of the sureties who held themselves responsible 
for the accused's attendance lu Court cannot be held 
to be terminated, because until it is known whether 
the accused can give the security or an ordet is, passed 
referring the case for the final orders of the Sessions 
Judge it cannot be said that the proceedings m tlie 
Magistrate’s Court have been terminated A Mustaqim- 
UDDiN V Emperor, 21 A L. J 327, 27 Cr L J. 377, A I. 
K 1926 All 297 889 

3. 626 — Application for postponement to 

enable to apply for transfer — Magistrate enquiring 
into allegations — Propriety — Transfer 
An enquiry by the Magistrate, on a party’s apply- 
ing to him for postponement of the case to enable him 
to apply for transfei , into the grounds of transfer him- 
self IS highly improper and would naturally cause 
apprehension in the mmd of the petitioner that the 
Tribunal trying the case is not likely to give him an 
impartial and unbiased hearing L Mugheksuddin v 
Emperor, 27 Or L J 382: AIR 1926 Lah 236 894 
8 . 526 — Transfer of case— District Magis- 
trate witness for prosecution — Examination of com- 
plainant at his house. 

The fact that the District Magistrate is cited as a 
witness for the prosecution in a trial before another 
Magistrate in the District is no ground for suppoaing 
that the accused will be prejudiced in his trial, so as 
to justify a transfer of the case 
The fact that a Magistrate trying a case proposes to 
conduct that portion of the proceedings in which the 
complainant, who is a very old man and for many 
years has not left the precincts of his residence, is a 
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witness, at tKe latter’s residence, giving the accused 
every opportunity of beinsr represented and conduct- 
ing his case there, does not call for a transfer of the 
case, as the circumstance would in no wav prciudice 
the trial O Ishwar Dab v. Emperor, 27 Cr L J .^44* 
A.I R 1926 0udh2PO 856 

— 8. 526-- Transfer of criminal case— Express 

Sion of opinion by Magistrate in another case about 
guilt of accused 

The fact that a Magistrate has expressed in another 
criminal case a distinct opinion about the guilt of 
the accused is a reasonable ground for the apprehen- 
sion that he may not have a fair and impartial trial 
before the Magistrate and is, therefore, a good ground 
for transferring the case from hia file N Vishwa- 
NATH Prasad v. Emperor, 27 Cr L J. 210; A. I R. 1926 
Nag, 98 162 

8.537. 

See Cr P. C., 1898, s 190 741 

See Or. P C , 1898, s .142 752 

— Si* 5ZS— Affidavit sworn before Presidency 

Magistrate, Calcutta, whether admissible in Patna 
High Court, 

Affidavits sworn before a PrBsidency Magistrate of 
Calcutta are not admissible in the Patna High Court 
Pat. Bengal Nagpur Railway Co v. Makbul, A. I R 
1925 Pat. 755, (1926) Pat. 74; 27 Cr. L J 313, 7 P L T 
343 697 

8, 562, object of— Discretion, exercise of, 

principles relating to. 

The sole intention of s 562 of the Or. P 0 is that 
an accused person who is convicted of a crime should 
be given a chance of reformation which he would lose 
by being incarcerated in prison The powers con- 
ferred by this section should not be used for the 
purpose of showing favour to any particular class of 
persons and in the exercise of these powers a Magis- 
trate should see that the crime that the accused 
person has committed does not indicate that lie is 
rather a fortunate habitual than a true fiist offender. 
S Emperor v, Mathro, 27 Cr. L J. ,109; AIR, 1926 
Sind 101 693 

8, 562 — Release on security — Revision — 

Order, whether can be set aside. 

Section 502 (3), Cr. P. O , empowers the High Court 
in the exercise of its powers of revision to set aside 
an order under s 502 and substitute a sentence of 
imprisonment. A Emperor v Kesar, 27 Cr. L. J 30.1 
24 A, L. J 228, A. I. R 1926 All, 226 ’ 591 

Sen, V, Form No. 42. See Cr. P. C., 1898 

8 . 514 889 


Cross-suits. 5€e G P C., 1908, 88 10,11 198 


OustOfX\— Alienation — Necessity — Marriage of child- 
ren -Enquiry, scope of 

Where the necessity stated for an alienation of 
ancestral land by a village proprietor is the marriage 
of children, and this is also spoken to by the lamhar- 
dar, who attests the sale-deed, and there are, as a 
matter of fact, several young children, one of whom 
18 apDroachmg marriageable age, the vendee is not 
bound to make any further enquiry as to whether 
any actual steps to make arrangements for marriages 
have been taken or not. L Ibrahim v Shah Mahomed 


-, essentials of — Family 


263 

^ custom — Modem in- 

stances— Inference of custom. 

Per Raza J a party relies upon the special 

custom of a family to take the aucceeeioa out of the 


ordinary law, such custom must be proved to* be 
ancient, continuous, certain and reasonable and, 
being in derogation of the general rule of law, must 
he construed strictlv A custom must be patis- 
factorilv proved by evidence of particular instances 
so numerous as to justify the Court in finding in 
favour of the custom 

When the custom is proved to exist it supersedes the 
general law which, however, still regulates all outside 
the custom. 

Per Ashworth, J —A custom must be unequivocally 
stated and proved but it does not follow that it 
cannot be proved by inference. Inference is one of 
the methods of proof and in the case of custom there 
is no reason to reject a clearly logical inference 
against which no consideration prevails. 

Per Raza, J, (Ashworth^ J., dissenting) —One instance 
or even four modem instances are not sufficient to 
prove a family custom. 

The existence of a custom of the brothers and 
nephews of a deceased Hindu succeeding together 
would not lead to a necessary inference that a custom 
existed to this effect also on the death of a childless 
widow. O Rampal Singh v. Rajrang Singh, 3 O. W N. 
73. A.I R 1926 Oudh 211 126 

Inheritance — Daughters v Collaterals — 

Muttazai Pathans of Basti Mithu Sahib in J ullundur 
District, 

Among Muttazai Pathans of Basti Mithu Sahib, a 
suburb of Jullundur Citv, a daughter does not in- 
herit in the presence of brothers or near collaterals 
of the last male owner ^ ^ ' 

The Muttazai Pathans of Basti Mithu Sahib are 
presumably governed by agricultural custom, and the 
onus to prove that a daughter inherits in th " presence 
of brothers or near collaterals lies on the daughter, 
L Murad Bibi V Amir Hamza 278 

Kurhi kamini cess, nature of — Liability of 

non-proprietary owners of houses — Burden of proof 
— Suit for declaration that cess not payable— Juris- 
diction of Civil Courts. 

Kurhi kamini is a cess of the nature of a house or 
ground rent and not in the nature of a hearth cess. 

The burden of proving that kurhi kamini dues are 
leviable from such non-proprietary residents of the 
village as are owners of the houses and the sites lies 
on the person seeking to recover them. 

A suit for a declaration by a person that he is not 
liable to pay kurhi kamini dues is cognizable by a 
Civil Court. L Singh Ram v. Kala, 8 L L. J. 39; A. 1. 
R. 1926 Lah. 244; 7 L. 173 ^ 7012 

Pre-emption — Village Badnauli, Tahsil 

Hapur, Meerut District 

A custom of pre-emption exists in village Badnauli, 
Tahsil Hapur, Meerut District. AKhazan Singh v. 
UiiRAO Singh, A. L R. 1925 All. 44; L R. 5 A. 609 Civ. 

335 

Pre-emption- -Wajib-ul-arz, entry in, con- 
struction of — Preferential right of pre-emption.^ 

A wajib-ul-arz classified the different categories of 
pre-emptors as follows *— 

(1) Own brothers * 

(2) Co-sharers in the same patti ; 

(3) Co-sharers in other pattis. 

A later wajib-ul-arz gave only one classification of 
pre-emptors, namely * — “Own brothers and co-sharers 
of the village”; and it was provided that if none of 
these people wished to pre-empt, a sale may be made 
to strangers : * 
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BMi (1) that the two w<ijih-niUaraiz must be read 
together inasmuch as the right of pre-emption record- 
ed therein was in fact the same, the later record having 
been prepared in a less careful manner than the one 
which preceded it , 

(2) that under the terms of the wajib-ul-crz an 
own brother of the vendor had a better right of pre- 
emption than a co-sharer in the village A Maqsud 
Ativ. Abdullah, L. R 6 A. 112 Civ , A I R 1925 All 
242 468 

— - — , question of, whether of fact or law. Set 0. 

P. 0., 1908, a. 11 769 

“■ Shamilat“““Gra 2 :inp rights — Proprietors, right 

of^ to cultivate— ~ Pasturage — Sufficient area to be 
set apart 

^ Plaintiffs, malikan^i-qabza, sued defendants, proprie- 
tors, for a declaration that they were entitled to 
l^aze their cattle in and to take away wood from 
the shamilat dehy and for an injunction restraining 
the defendants from cultivating their land It ap- 
peared that the plamtiffs’ right to graze their cattle, 
to take away fuel and to cut grass from the area in 
dispute had been established in previous litigation 
between the parties 

Heldy that though the defendants were entitled to 
cultivate the land, tlie plamtiffs w^ere entitled to have 
sufficient pasturage for their cattle and that, therefore, 
the defendants right of cultivation should extend only 
to so much of the land as will leave plaintiffs a 
^fficient amount of area for grazing purposes L 
Kanshi Ram v Muhammad AbdUl Rahman. 6 L. L J 
336; AIR 1925 Lah 216 403 

Succession— Diversion of ancestral property — 
Extinction of lineal descendants — Reversion 
On the lineal descendants of the person, in whose 
favour a diversion of ancestral land had been made, 
dying out, the land reverts to the male heirs of the 
last owner before the diversion, and not to those of 
the person who received the land from him L Din 
Mohammad v Matab Bihi, AIR 1926 Lah 201 252 

Succession — “Malik”, meaning of — Widow, 

enate taken hy — Kayasthas of village Khanpur 
Khabuia, District Rax Bareli 
^ Where a devisee or a donee is described as a 
*maliky ’ he has a full right of alienation unless there 
IS something in the context or m the surrounding 
circumstances to indicate that such full proprietary 
rights were not intended to be conferred, 

A clause in a wajib-ul-arz relating to the succes- 
sion to the estate of a deceased proprietor ran as 
follows —“If included amongst the wives one wife 
has sons and the others have none then such wives as 
have no sons shall take shares for the period of their 
lives, and after the deaths of such wives the sons of 
the other wives shall be malik of such shares and if 
there be no wife with sons, then the wives of the 
(^ceased shall become mahk over the inheritance of 
the deceased in equal shares” 

Held, that the meaning of the concluding portion of 
the clause was that where a proprietor had left only on© 
wife without a son, that wife would become absolute 
owner with right of transfer over the whole of his 
property. 

Among IfavoatAa* of village Khanpur Khabura. m 
the Rae Bareli District, a widow, in the absence of 
sons, succeeds to the estate of her deceased husband as 
to absolute owner with full powers of alienation. 
O Sabtaj Kobb V, Mahadbo Bux, A. I. R. 1926 Oudh 332 

6S7 

Wajib'-ul^ara, entry tn, value o/. 


A Settlement Officer in recording custom in a 
irajib-t4-arr has to perform duties wmeh the Govern- 
ment orders him to perform One of these dutiee is 
to record customs as the Settlement Officer finds them 
and not as he might think they ought to be. When, 
therefore, it is not shown by reliable evidence that 
the Settlement Officer neglected to perform his duty 
or was misled in recording a custom, and it does not 
appear that the statement of the custom is ambiguous, 
the record in a wapb-uUarz of a custom is most 
valuable evidence of the custom, much more reliable 
evidence than subsequent oral evidence given after 
a dispute as to the custom has arisen O Sartaj Kobr 
V. Mahadeo Bux. A. 1. R 1226 Oudh 332 6 57 

Wajib-ul-ari entries, value of 

Entries in wajib-ul-arz as to the Lability for village 
dues do not bind any one except the proprietors who 
are parties to them L Sinuh Ram v, Kala, 8 L L. J. 
39, A I R 1926 Lah 244, 7 L 173 1012 

Widow — Alienation — Exchange — Suit for 

declaration challenging exchange — Second appeal — 
Certificate, whether necessary — Punjab Courts Act 
(VI of 1918), s J,1 

In a suit for a declaration that an alienation effected 
by a widow is without necessity and will not affect 
the reversionary rights of the plaintiffs, a second 
appeal is competent without a certificate, as no ques- 
tion of existence or validity of a custom is involved 
therein, because admittedly a widow cannot effect an 
alienation except for necessity 
Customary prohibition against alienations by a 
widow 18 not confined to cases of sales and mortgages 
but applies to those of exchanges as well L Buta v, 
Ghulam Muhammad, A I, R 1926 Lah 247 7 2 5 

Damages, prospective See Cause op action 75 
Debtor and creditor — Duty to find and pay creditor. 
Sec O P C , 1908, 8 10 (c) 760 

Declaratory suit— Necessary findings. See Punjab 
Municipal Act, 1911, 8 193 966 

Temporary injunction, grant of 

A temporary iniunction can be granted in a suit for 
declaration L Bantu I ehna Das 723 

Decree, co.jstruction of See PIxecution of decree 504 

, joint— Decree against several defendariU — 

Some 7 elitfs common against all and some separate 
— Decree, whether joint 

A decree is a joint decree if any one of the reliefs 
granted under the decree is against the defendants 
jointly, even though some other reliefs may be given 
against each defendant separately, so that an applica- 
tion to execute the decree against one defendant as to 
one relief saves limitation against all defendants in 
respect of all reliefs M Pattamavya v Pattayya, SO 
M L. J 215; (1926) M W N, 262, A. I R. 1926 Mad 
453 782 

.setting aside of, on ground of fraud. See 

Fraud 317^ 322 

Defamation, civil and criminal— Distinction. See 
Penal Code, 1860, s. 499 429 

DekRhs^n Agriculturists' Relief Act (XVII of 
1879) — Execution of decree— Death of judgment- 
debtor— Legal representative, whether can prove 
status as agriculiunsX 

Where a judgment-debtor dies after decree but 
before execution proceedings are completed, it is open 
to his legal representative to prove that he was an 
agriculturist and thus claim the benefit of the pro- 
visions of the Dekkhan Agriculturists’ Relief Act 8 
Shibeaj Bhojraj Desai V Rinaki Kondaj Mahae. 
27 Bom. L. B. 1490; A. 1. B. 1916 Bom. UO 564 
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8i 3— Suit to set aside sale^Relieft whether 

can he granted 

The Dekkhan Agriculturists* Relief Act gives extra- 
ordinary reliefs in certain cases which are specified in 
the Act These include a suit for redemption but not 
a suit to set aside a sale-deed In a suit of the latter 
kind, therefore, the plaintiff is not entitled to take 
advantage of the provisions of the Act B Vishva- 
NATHBHAT AnNABHAT PuJARI V MaLLAPPA NiNOAPPA, 27 
Bom. L. R. 1103; 49 B, 821, A. 1. R. 1925 Bom. 514 

628 

Deposit— loss, liability for. 5ec Lease 520 

DOCUmenti material alteration in — Suit to recover 
money — Acknowledgment produced in evidence— 
Material alteration in acknowledgment ^ effect of — 
Suit, whether can be decreed. 

The rule that no decree can be passed in a suit 
brought on a document which has been materially 
altered after execution without the privity of the 
party to be affected by it, has no application where 
the obligation to be enforced does not arise under the 
altered instrument and the instniment is produced 
merely as a piece of evidence in proof of the obliga- 
tion 

Where a cause of action for recovery of money lent 
to the defendant exists independently of any docu- 
ment which may have been obtained from the defend- 
ant in support of the advance, the fact that the 
document has been materially altered is no ground for 
dismissing plaintiff’s claim for the advance. 

An acknowledgment which merely evidences the 
receipt of a loan does not amount to a contract and 
does not furnish a cause of action, and a claim in 
proof of which such an acknowledgment is produced 
can be decreed despite the fact that the acknowledg- 
ment has been materially altered without the consent 
bf the debtor affected by it 
A material alteration in a written acknowledgment of 
debt does not render it inoperative as the acknowledg- 
ment is merely an evidence of pre-existing liability N 
Tapiram V JuoALKiSHORE, 21 N. L R 169; AIR 
1926 Nag 209 3 05 

Easement— Cusfcoma^ right — Public nut$ance 
No right to the user of a public property can be 
acquired by custom, where the user amounts to a 
public nuisance Such a custom is unreasonable M 
Pakkir Mahamud V, PicHAi Thevan 465 

, grant of, whether transfer of ownership See 

Transfer OF Property Act, 1882, s 118 672 

Easements Act (V of 1882), S, 4 - i^aaewent, 
essentials of — Property, ownership in, claim of— 
Easements, whether can be claimed—Long user. 
To create an easement there must be a dominant 
and a servient heritage— and the right acquired must 
be for the beneficial enjoyment of the dominant herit- 
age 

User under a claim of ownership of the property, in 
and over which such user is had, and which is nega- 
tived, cannot operate to found a right of easement 
over the property. 

In the absence of a finding that the property is 
either private property or the property of the Govern- 
ment, a right of easement by prescription cannot be 
established over the property. 

The acquisition of an easement by prescription 
must be by a definite person or persons either natural 
or juristic and a fluctuating and uncertain body of 
inhabitants like a particular community of a village, 
cannot acquire such right. M Pakkxr Mahamud v 
PioitAi Thevan 465 


8.52. See Provincial Small Oaubh CouRTg 

Act, 1887, Soh. II, cl. ( 8 ) 683 

Ejectment— Jus tertii, plea of^ whether can be taken. 
In an action of ejectment the defendant is entitled 
to plead in defence the right of some one having a 
superior or equal title with the plaintiff to the pro- 
perty in dispute, but if he fails to prove satiafactorily 
that the parties whom he has put forward ar6 entitled 
to the property in preference to the plaintiff the 
plaintiff would be entitled to a decree. P. 0. Mahabir 
Prasad TbWabi v. Jamuna Singh, A. I. R. 1925 P. 0. 
234; (1925) M W. N. 738; 23 L. W. 75 31 

suit — Non’ joinder of party, ejfect of. 

The mere’ non- joinder of a party in ^ ejectment 
suit is not fatal to the trial of the suit. The only 
result of such non-joinder would be that the party not 
impleaded will not be bound by any decree passed in 
the suit C Baikuntha Nath Dk v. Shaik Hari, A. 1. 
R. 1926 Cal. 592 899 

Election petition— Amendment— After period fixed. 
See Madras Local Boards Act, 1920, ss. 35, 56 1 00 
English Law, principles of, whether to be followed. 

See Landlord and tenant 537 

Estoppel, See C. P 0.. 1908, 0. XXI, r. 89 732 

equitable — Fraudulent acquiescence. 

Mere acquiescence cannot deprive a person of his 
legal rights, unless he has acted in such a way as 
would make, it fraudulent for him to set up those 
rights The elements necessary to constitute such 
fraudulent acquiescence are 

(1) that the trespasser must have made a mistake 
as to his legal rights, 

(2) that he must have expended some money or 
must have dbne some act (not necessarily' upon the 
land of the owner of the legal right) on the faith of 
his mistaken belief, 

(3) that the possessor of the legal right must know 
of the existence of his own right which is inconsistent 
with the right claimed by the trespasser, 

(4) that the possessor of the legal right must know 
of the trespasser’s mistaken belief of his rights. 

(5) that the possessor of the legal right must have 
encouraged the trespasser in his expenditure of money 
or in the other acts which he has done, either directly 
or by abstaining from asserting his legal rights. 

Where all these elements exist there is fraud of 
such a nature as will entitle the Court to restrain the 
possessor of the legal right from exercising it, but 
nothing short of all these will do. A Jai Narain v. 
Japar Beg. 24 A. L. J. 355 1 01 7 

Evidence— /nadmimbie evidence, whether can be 
admitted by consent of parties — Proof, mode of — 
Waiver. 

The consent of parties cannot make a piece of 
evidence relevant and admissible, which is not rele- 
vant and admissible under the provisions of the 
Evidence Act. 

It is open, however, to the parties to waive the 
benefit of those provisions of the Evidence Act which 
lay down the mode of proof of a document or state- 
ment, which, if proved, would be relevant. M Gon- 
nabathfla Thammatya V . Gonnabathula Chinnata, 22 
L. W 752; (1926) M W N. 38; A. L R. 1926 Mad. 282 

594 

Practice — One party calling opposite patty 

as witness — Procedure, whether regular. 

It is an objectionable practice for one party to call 
the opposite party as his own witness. There is no 
objection whatever to an Advocate seeking to prove 
his case out of the mouth of the opposite party; but 
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if he puts the opposite party into the witness-box, he 
takes the risk of making statements made by that 
witness part of his own evidence. 

Although in a proper case the Court may be satisfi- 
ed from the witness's demeanour that he is hostile 
and may in such circumstances even allow the Ad- 
vocate to cross-examine, it is irregular for a Court 
to allow one party to call the other as his witness on 
the ground that it is desirable to elicit some facts 
from the said witness before the Court hears any other 
evidence in the suit M Kommineni Appalaswamy v. 
Komminbni Simhadri Appadu, 23 L W 29, A I R 
1926 Mad 384 844 

— Statements of persons not examined as witness 

as to whereabouts of accused at time of occurrence ^ 
admissibility of. 

A statement made by a person who is not examined 
as a witness that the accused was not in his house on 
the night on which the offence is alleged to have 
been committed is not admissible in evidence C 
Kermat Mandal V Emperor, 42 C. L. J. 524, 27 Cr L 
J 263, A I R 1926 Cal 320 439 

Evidence Act (i of 1872), S. 6—Rea gestae, what 
is. 

What a person states at the time of an occurrence 
in respect of the occurrence itself is res gestoe under 
B. 6 of the Evidence Act A statement, however, made 
at the time of au occurrence relating to a previous 
occurrence which took place a year earlier is not part 
of the res gestoe and is not admissible m evidence, 
CKhijiruddinv Emperor, 42 0 L J 504, 27 Or. L 
J. 266, AIR 1926 Cal 139. 73 0. 372 442 

8« 8 — Statement influencing conduct of wit- 

ness, admissibility of. 

A statement made by a person, who is not examined 
as a witness, is not admissible under s. 8 of the Evi- 
dence Act as having affected the conduct of a witness 
assuming that such conduct is relevant, C Khijirud- 
j>iN V Emperor, 42 0 L J 504, 27 Cr L J 266, A I 
R. 1926 Cal 139, 53 C 372 442 

8. 1 3, scope of — Assertion of right made in 

? revious suit, admissibility of. 

‘he language of s. 13 of the Evidence Act is very 
wide and covers the assertion of a right in a previous 
suit in which that right was in dispute It is not 
necessary that the right should have been successfully 
asserted, the more assertion of the right is sufficient. 
C Ram Kumar Das v. HarnarainDas 104 

8. 23 — Appeal against award -Land ac- 
quisition proceedings— ‘Price of acquired property, 
determination of — Private offer by Government, 
whether admissible 

Where after a notification has been issued for 
acquisition of a particular property, negotiations are 
started by the Government with the owner of the 
property on the question of price, and an offer pur- 
porting to be without prejudice is made to him, the 
evidence of the offer for purposes of determining 
value in Court, m an appeal by the owner against 
the award of the District Judge, is not admissible as 
it must be inferred that the parties agreed together 
that the evidence of the offer should not be given m 
Court L K ANZOR Sinqh v Secretary op State for 
India 319 

— ~88i 47, 45, 73— Handwriting, proof of 
— Comparison with admitted handwriting, whether 
to be made by Jury. 

A party wishing to prove that a document is m the 
handwriting of a particular person can rely upon 
•Xpert evidence under e. 45 of the Evidence Act, or 


Evidence Act— oontd. 

the opinion of a competent witness under s. 47 of the 
Act, or direct comparison of the document with proved 
or admitted documents under s. 73 of the Act. 

When an accused person puts forward in his 
defence a letter alleged to have been written by the 
prosecutor and the latter denies the fact, and the 
accused requests the Court to compare the handwrit- 
ing of the letter with the handwriting of documents 
admittedly written by the prosecutor, the Judge must 
place the documents before the Jury and ask them to 
make the comparison and decide whether the hand- 
writings do or do not tally C Khijiruddin v Em- 
peror, 42 C L J 504, 27 Cr. L. J. 266, AIR 1926 
Cal. 139, 53 C, 372 442 

8.73. 5ec Evidence Act, 1872, 8 47 442 

$.74— Plaint, whether public document- - 

Certified copy, whether admissible 
Neither a plaint nor a written statement is a public 
document, and a certified copy of either is not ad- 
missible m evidence PatTARKESuwAR Prasad Tewari 

V. Devendra Prasad Tewari, 3 Pat L R. 270, 7 P L. 

T 267, A. I R 1926 Pat 180 184 

8. 78 — Proof of Act- -Publication in Gazette 

of India — Publication by Superintendent of Govern- 
ment Printing — Preference 

Under s 78 of the Evidence Act the publication in 
the Gazette of India is the proper method of proving 
an Act and if there is a conflict between such a 
publication and a publication by the Superintendent, 
Government Printing, Calcutta, preference must be 
given to thatm the Gazette oj India M Subramania 
Iyer v Shunmuqam Ciiettiar, 49 M L J 363, 22 L. 

W. 538, AIR 1926 Mad 65 5 6 6 

8, 86 — Statements recorded in Native State 

— Copies fomvarded by Resident— Certificate, whether 
necessary 

The meie fact that copies of depositions of witnesses 
recorded in a Court in a Native State are forwarded 
to a British Court by the Resident in due course is 
not equivalent to the certificate referred to m s 86 of 
the Evidence Act 

When a certificate is required by law it cannot be 
dispensed with merely because it can be obtained at 
any time L Murli Das v Achut Das, 5 L 105, A I 
R 1924 Lah 493 138 

8. 9^~-Unregistered partition deed — Terms of 

partition and division of status, proof of — Conduct 
of parties 

That there was a division of status can be proved 
even if the deed of partition is inadmissible m evi- 
dence for want of registration 
An unregistered document may be used to deter- 
mine the nature of the possession held by a party 
Wheie a deed of partition is inadmissible in evi- 
dence for want of registration, the terms of the parti- 
tion cannot be proved except by the document itself 
But if it is unnecessary to decide the terms of parti- 
tion, it IS open to a Court to infer from the conduct 
and dealings of the parties that there was a division 
of status M Ramu Chetty v Panchammal, (1926) M 
W N 45, A. I R 1926 Mad 402 1028 

8,92. jSee Contract Act, 1872, s 132 667- 

8. 92— Contract in writing— Oral evidence if 

admissible 

Oral proof cannot be substituted for written evidence 
of any contiact which the parties have put into writ- 
ing C Dhana Mohammed v Nastulla Mola, A. 1. R. 
1926 Cal 637 948 

8. 92— Suit on pro-note— Discharge, proof of. 

Whera in answer to a suit on a pro-note, the defend- 
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ant admits exscntion of the note and receipt of the 
money but pleads that the amount was agreed to be 
treated as an adv'anoe towards the pay and bonus of 
the defendant while in plaintiff’s service and that as 
the pay and bonus had fallen due before date of suit, 
the note had been discharged, proof of the agree- 
ment IS not excluded by s. 92 of the Evidence Act, 
inasmuch as, in the circumstances, it is merely a 
method of payment or discharge proveable and en- 
forceable as such. M Satheppa Chettiar v, Muthusami 
Fillai, a . I. R. 1926 Mad. 537 393 

8. 102 III, (b). See Mortgage SUIT 346 

8. 112. See Mahammadan Law— Marriage 82 

S. 114— Limitation Act (IX of 1908), 3.20 

— Payment towards decree — Payment towards inter- 
est-— Denial of payment— Presumption— Extension 
of limitation. 

Ordinarily one does not split up the principal and in- 
terest in a decree, and, where a judgment-debtor makes 
a payment towards the decree it is a fair presump- 
tion to make that the payment was made towards 
both principal and interest for purposes of s 20 of 
the Limitation Act Each case, however, must be 
decided on its own facts. 

Where a judgment-debtor, who has made a pay- 
ment towards the decree, denies the fact of the pay- 
ment it may be presumed, that it was his knowledge 
that he paid oil principal and interest which drove 
him to falsehood. M HuGGUSETry Subbayya v. Irugula- 
PATI Gangayya, 22 L. W. 827; A, I R. 1926 Mad 18.3 

687 

8, 1 1 5, See Hindu Law— Reversioner 1 9 

8. 133 — Approver, statement of, value of— 
Confession brought about by pressure of relatives. 

It is not safe to place any reliance upon the testi- 
mony of an approver who was prevailed upon by his 
relatives, who were members of a faction hostile to 
the accused, to make a confession and turn King’s 
evidence. L Teja Singh v Emperor, 7 L L. J 631, 
27 Or L J. 285 461 

8. 145--WtiReaa, whether can be cross-ex- 
amined with ref trend to previous deposition. 

Under s. 145 of the Evidence Act a witness may be 
cross-examined as to previous statement made by 
him in writing without such waiting being shown 
to him or being proved Only if it is intended to 
contradict him by the writing his attention must, 
before the writing can be proved, be called to those 
parts of it which are to be used for the purpose of 
contradicting him M Ramakka v. Negasam 47 M 800, 
48 M L J 89; A. I R 1925 Mad 145 792 

——-8. 154 — Cross-examination of party's own 
witness, effect of — Permission, when to be granted. 
When a witness who has been called by the pro- 
secution is permitted to be cross-examined on behalf 
of the prosecution under the provisions of s 154 of 
the Evidence Act, the result of that course being per- 
mitted is to discredit that witness altogether and not 
merely to get rid of a part of his testimony, so that 
the accused is deprived of the benefit of any statement 
which the witness may have made in his favour. 
For this reason the law has enacted that a party 
desiring to cross-examine its own witness has to take 
the permission of the Court, implying thereby that 
there is a discretion in the Court whether it would 
ennit the witness to be cross-examined or not. That 
isoretion must always be exercised with caution by 
the Court before which the matter comes up for oon- 
•ideration. 0 Khuzkdddzn Empbbob, 42 C. L. J« 


Evidence Aot-^eoncld. 

504; 27 0. L. J. 266; A. I. R, 1026 Cal. 139; 53 0- 572 

442 

8.155 {A^)— Character of prosecutrix, vtht* 

ther relevant. 

In a ease of rape evidence as regards the general 
immoral character of the woman is relevant under 
s 155 (4) of the Evidence Act C Keramat Manual v. 
Emperor, 42 0. L J 524, 27 Or. L, J. 263; A. L R. 1926 
Cal 320 439 

88. 159, ^ 60— Dying declaration, proof of. 

A dying declaration, if certified in Court, as having 
been recorded correctly, is admissible in proof of 
its own contents and it is unnecessary that the person 
recording it should repeat exactly in his own words 
what the deceased had said. L Partap Singh v. 
Emperor, 27 Or. L J. 215, 7 L. 91 167 

8.165. 5ee Or P C., 1898, s. 162 453 

S. 1 67 — Improper admission of evidence, 

effect of. 

Under s 167 of the Evidence Act the improper 
admission of evidence is not of itself a ground for a 
new trial or reversal of a decision in a case, if it 
appears to the Court that independently of that evi- 
dence there was sufficient evidence to justify the 
decision Pat Badri Choudhry v . Emperor, 6 P L, 
T 620, AIR 1926 Pat. 20; 27 Cr L. J. 362 874 

Execution of decree. 

5eeAL8o(i) 0. P C , 1908, ss. 36 to 74, O.t XXI, 
SCH III. 

(ii) Limitatio.v Act, 1908, Sch. I, ^ Arts. 181, 
182. 

See a.P.Q, 1908, s 11, Expl. IV 377 

See 0 P.O, 3908, s 135 298 

See C. P C , 1908, 0 XXI, R 100 326 

See Limitation Act, 1908, Sch. I, Art. 182 (5) 770 

Agreement not to execute decree, effect of. 

See 0 P. C , 1908, 0. XXI, r 2 677 

Assignment of decree — Application bg assignee 

for execution of decree, dismissal of — Re-asaignment 
in favour of decree- holder, effect of — Assignment 
by decree-holder in favour of third person — Second 
assignee, whether entitled to execute decree — Res 
judicata 

An assignee of a decree made an application for 
being substituted in place of the decree-holder and 
for execution of the decree. The application was 
dismissed as the assignee produced no evidence to 
prove the assignment A subsequent application for 
execution made by the assignee was dismissed on the 
ground of res judicata Thereafter the assignee trans- 
ferred his rights under the assignment back to the 
decree-holder, who then assigned the decree to a' third 
person and the latter made an application for 
execution of the decree: 

Held, that bj^ the re-assignment of the decree in 
favour of the decree-holder, the latter obtained no 
better right to execute the decree than the assignee 
himself possessed and that consequently the second 
assignee was in no better position than the original 
assignee or the decree-holder and was not entitled to 
execute the decree. N Pandurang v. Sambhashbq, 21 
N L. R 159; A. I R. 1926 Nag. 200 47 

Attachment — Omission of, effect of. 

An attachment is a measure resorted to for the 
protection of the decree holder and the purchaser 
against intermediate alienation and is onljr a step to 
be taken by the Executing Court in bringing to sale 
the properties of a judgment-debtor. If this step 
is omitted, the omismon amonnts only to an irregula- 
rity and the Bale oan^ be set aside only it haa 
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resulted in substantial load. The absence of attach- 
ment does not afiect the jurisdiction of the Executing 
Court to sell the property M Subkamania Aiyar v. 
KeishnaIybr, (1925) M. W. N. 887, A I. R, 1926 Mad, 
2X1 833 

Death of judgrnent-dehtor before sale-^Legal 
representatives not impleaded — 5aZe, wkethir nullity. 
Where subsequent to an order for sale of the 
judgment-debtor’s property in execution of a decree, 
the judgment-debtor dies, an execution sale conducted 
without nis legal representatives being brought on 
record as parties is a nullity M Karipineni Rajayya 

V. Kalpatapu Annapurnamma, 22 L. W. 828, AIR 

1926 Mad. 138 308 

— Decree^ whether can he questioned. 

Parties in an execution case cannot call in question 
the validity of a decree as actually framed or impugn 
the jurisdiction of the Court that framed it Nor is it 
open to a party in an execution case to go behind 
the plain and obvious meaning of a decree O Shankar 
Baksh V. Taluqdei, 3 0 W N 375 7 2 2 

Execution petition, recording of Application 

to revive— Limitation Act (IX of 1908), ScL I, Arts 
181, 182. 

There is no provision of law by which an Executing 
Court can lodge an execution petition or record it, or 
strike It off for what is called the statistical purposes, 
and it cannot dismiss the application for the reason 
that It IS long pending The Executing Court la 
bound to follow the procedure laid down in the Code 
and an execution petition which la ordered to be re- 
corded must be considered as pending and the right to 
apply for its continuance accrues from day to day 
M Pattamayya V Pattayya, 50 M L J. 215, (1926) M. 

W. N 26:?; A I R 1926 Mad 453 782 

Hindu ]oint family — Attachment of co- 
parceners interest before judgment — Death after 
decree and before execution — Right of survivorship if 
defeated — Decree, construction of — Charge, creation 

of 

An attachment before judgment of the interest of a 
co-parcener in a Hindu joint family property, followed 
by a decree, will, in the event of his death subsequent 
to the decree and before execution, have the effect of 
precluding the accrual of title by survivorship as 
against the attaching creditor, in the same way as 
an attachment after decree, so that the surviving co- 
parceners can take the property only subject to the 
claims of the attaching creditor 
Where a compromise decree stated that the plaint- 
iffs would recover the amount “from the defendants 
and also hy the sale of the properties now under attach- 
ment before judgment by the Court without having 
any necessity for re-attachment, and from the defend- 
ants’ other properties, and that the attachment before 
judgment would continue in force until the whole 
amount was paid according to the compromise decree. 

Held, that the decree did not constitute a charge on 
the properties and did not confer on the decree-holdera 
any higher rights than those of money-decree-holders 
who had effected attachment of those properties for 
executing their decrees M Sankaralinga Mudaliar 
V. Oppioial Rbobiver, 49 M. L J 616, (1925) M. W N 
832; A I. R. 1926 Mad 72 504 

; Mortgage-decree — Sale held without com- 
pliance with condition precedent, validity of — 
Auction-pfwrchaser, position of — Sale set aside — 
Purchase-money, whether can be directed to be re^paid 
•^Inherent power o'f Court^-^ivil Procedure Code 
{A^tVof 1908),ss, 


Execution of decree^tentd. 

Where an auction-sale takes place in the exercise 
of a jurisdiction vested in a Court, a third party 
purchaser cannot be bound by the result of any 
further litigation relating to the decree. Where, 
however, the terms of a decree itself do not justify 
a sale of the property, the sale cannot hold good 
merely because the Court had pecuniary and terri- 
torial jurisdiction over the property, even if the 
auction-purchaser is a bona fide purchaser, in the 
sense that he is a third party purchaser who had no 
notice of the facts of the case 
Where a mortgage-decree lays down a condition 
precedent which must be complied with before the 
mortgaged property can be sold, and the property is 
sold without such compliance, the sale cannot be 
allowed to stand 

Where certain property which has been sold in 
execution of a decree obtained on a prior mortgage 
is subsequently sold in execution of a decree obtained 
on a puisne mortgage and the subsequent sale is set 
aside at the instance of the purchaser at the pre- 
vious sale in a proceeding to which the judgment- 
debtor, the decree-holder, the previous purchaser 
and the subsequent purchaser are all parties, the 
Court has inherent power to direct the decree-holder 
to pay back to the auction-purchaser the amount paid 
by the latter as the price of the property. A Atma 
Ramv. Nanak Cuand* a. I R. 1926 All. 274 5 71 

Mortgage-decree — Sale of properties, order of 

— Mortgagee, right of 

A mortgagee decree-holder is entitled to bring the 
mortgaged properties to sale m execution of his decree 
in any order he chooses whatever his motives may be. 
It IS immaterial to his rights that the mortgagor had 
smce the mortgage sold one of the mortgaged pro- 
perties to some third person M Tadepalli Subba Hao 
V Motamuri Lakshminarayana, 22 L W. 389, A. I R. 
1925 Mad 1214 593 

Partition decree— Partition not directed hy 

decree, whether can be carried out— Jurisdiction- 
Consent of parties 

In executing a decree for partition, the Executing 
Court has no power to effect a partition which has not 
been ordered by the decree and for which there is no 
properly framed application before the Court In such 
a matter no consent of parties can give the Court 
jurisdiction M Subbiah Goundan v 8oNNiMiLiA Gouk- 
DAN, 23 L W. 87 400 

Proclamation of sale — Application of decree- 

holder relating to property to be proclaimed for 
sale, decision of — Appeal, absence of— Judgment- 
debtor, uhether bound. 

An application by a decree-holder in respect of the 
property which should be proclaimed for sale m 
execution of the decree must be decided by the Exe- 
cution Court, and the order of the Execution Court 
deciding such an application, if not objected to by 
way of appeal, must be held to be binding on the 
judgment-debtor during the subsequent stages of the 
execution proceeding 0 Sitapat Ram v. Mohammad 
Asqhar, A. I. R, 1926 Oudh 193 2 9 

Property misdescribed in warrant of attach- 
ment — Auction-sale, validity of — Knowledge of 

parties 

A mere misdescription in a warrant of attachment 
of property does not invalidate the auction sals and 
18 merely an irregularity if the parties knew what 
had been attached and had been actually sold. N 
Txkaram V. Narayan, a. 1. R. 1926 Nag. 246 44 
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— " — Step-inlaid of execution — Limitation Act 
(IX of 1908), Sch, I, Art* 182 ( 5) * Decree against 
truM-- Appointment of fresh trustee— Execution 
application against trustee on record — Bona fide 
petition—Burden of proof. 

The removal under a decree of a trustee from office 
comes into operation not from the date of the decree 
but from the date on which the trustee is removed 
from actual possession. So lonjf as he is not removed 
and remains in possession of the property, he is the 
proper judgment-debtor to be on record for purposes 
of execution of a decree against the trust. 

A bona fide application to execute a decree against 
the judgment-debtor on record is in accordance with 
law even though it is subsequently discovered that 
at the time of the application he had ceased to be 
the proper person to be pi oceeded against. 

The burden of proving that the judgment-debtor 
named in the decree has ceased to be the real judg- 
ment-debtor for purposes of execution and that the 
application impleading the person on record is not 
bona fide is on the person who sets up that such 
application is not in accordance with law. M Trustees, 
Farakkat Devaswom V Venkatachalam Vadhayar, 23 
L. W. 22, 50 M. L. J. 153; A. I R. 1926 Mad. 321 7 0 9 
Surety. See 0. P 0., 1908,8 145 259 


Ex parte decree, suit to set aside— Fraud— Failure 
to file affidavit of documents —Decree against party 
not in default, legality of 

In a suit filed by M against T, the latter filed a 
written statement and a counter-claim not only 
against M but also against three other persons in- 
cluding D. M failed to obey an order made in the suit 
to file niS'affidavit of documents, whereupon T applied 
for and obtained an order dismissing M's suit and 
decreeing Ts counter-claim ex parte not only against 
M but also against the other parties including D who 
were not in default. D brought a suit to set aside the 
ex parte decree as against him 
Held, (1) that T was guilty of fraud on the Court in 
applying for and obtaining an parte decree against 
D and the other persons who were not m default, 

(2) that so far as these persons were concerned the 
ex parte decree was a nullity, 

(3) that it was open to D to sue to set aside the 

ex parte decree and his suit must succeed B Devji 
Padamsby V. Thommadra Krikalappa, 27 Bom. L R, 
1494; A. I. R. 1926 Bom. 63 5 5 5 


order without jurisdiction. See Riis judicata 

845 

Foreign Law —Question of fact See Contract Act, 
1872, B 23 112 

Fraud. 

See 0. P. C., 1903, O. XXI, b. 63 810 

See Ex parte decree 555 

Fraud and mistake — Decree, setting aside of — 

Fraud, nature of— Nature of error. 

In a suit to obtain the reversal, on the ground of 
fraud, of a judgment given in a former case, it is not 
sufficient for the plaintiff to prove constructive fraud 
but he must prove actual positive fraud, a meditated 
and intentional contrivance to keep the parties and 
the Court in ignorance of the real facts of the case and 
the obtaining of that decree by that contrivance. 

A* suit to rectify the error or mistake upon which 
a decree is founded lies when the error or mistake has 
been made in drawing up of the decree, but not 
when the mistake is not in the judgment or decree 
but in a document forming part of the evidence on 


which the judgment is based. L Bibhbn Singh v, 
Wasawa Singh, a. 1. R. 1926 Lah 177 317 

Particulars --Ex parte decree, suit to set 

aside— Fraud, proof of. 

When fraud is charged against a party, the person 
pleading the fraud must set forth the particulars of 
the fr&ud which he alleges. 

An ex parte decree cannot be re-opened except on 
the ground of fraud as an extrinsic collateral fact 
vitiating the proceedings in which the decree was 
obtained. It is not sufficient to allege that it was ob- 
tained on a false claim. 

Before an ex parte decree can be vacated on the 
ground of fraud, it must be established that the decree 
was the result of fraud directed against the person who 
seeks to set it aside. L Punjab Commercial Syndicate 
V Punjab Co-operativb Bank Ltd , 6 L 512, A. I R. 
1926 Lah 96 3 2 2 

Qenerai Clauses Act (Xof 1897), s, 16, See 
C. P. C , 1908, O XL. R. 1 940 

Gift and direction .as to payment, distinct — Vesting 
whether postponed. See C, P C , 190^, a 60 1021 

Government of India Act, 1915 (5 & 6 Geo. V, 
C, 61), S. 49. Madras District Municipalities 
Act, 1920, s 13 etc 918 

Guardians and Wards Act (Vlll of 1890), 
SS, 25, 47 — Civil Procedure Code (Act V of 1908), 
0 XLIII, r, 1 (d) — Ex parte order under s, 25 — 
Application to cancel order, refusal of— Appeal 
against refusal order, maintainability of 
The appellant was ordered under s 25, Guardians 
and Wards Act, to produce a minor child m Court 
with a view to its being restored to the custody of its 
guardian The order was passed ex parte, the appel- 
lant being absent. On the next date of the hearing of 
the case, the minor was not produced, but the Court 
was asked to cancel its previous order The Court 
refused to do so, and the appellant appealed against 
this later order. 

Held, that no attempt having been made to set aside 
the previous ordei as an ex parte order, no appeal lay 
from the later order as it was in reality a consequential 
order following on the earlier order. N Akabai v 
Xarayan, A. I R 1926 Nag 251 36 

88. 31 (3) (d), 48— -Order fixing sum to be 

spent on marriage — Discretion of Court— Appeal — 
Revision — Interference by High Court, 

The question as to what sum the guardian of a 
minor should be allowed to spend on the marriage of 
the minor is primarily a matter for the discretion of 
the District Judge An order fixing such sum is made 
under s 31 (3) id) of the Guardians and Wards Act 
and IS not open to appeal. The High Court will not, 
in such a case, mterfere in revision under s. 48 of the 
Act A In the, matter of Duroa Bai, 24 A. L. J. 310; 
A I R 1926 All. 301 482 

88. 40, 41 (Z)— Guardian, discharge of, 

application for — Investigation into accounts — Court, 
power of. 

On an application by a person to be discharged from 
guardianship under s. 40 of the Guardians and Wards 
Act, the Court has not only to order under s. 41 (3) 
delivery of accounts and property in his possession, 
but has power to direct an investigation into accounts 
before ordering discharge M Rama Rao v. Rangaswamt 
Rao, A. I. R. 1926 Mad. 419 98 

8. 41 — Minor, death of — Application by 

person claiming as heir for delivei'y of property, 
maintainability of — Dispute as to succession. 

Where a minor in respect of whose property a 
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Ouardlans and Wards Act— coacld. 

guardian had been appointed under the Guardians and 
Wards Act dies and there is a dispute or even the 
likelihood of a dispute relating to the succession to 
his estate the Court has no powers undei s. 41 of the 
Guardians and Wards Act to determine the succession 
and thereupon make any orders for granting delivery 
of possession of the minor’s property or for rendering 
of accounts by the guardian 
A Court acting under the Guardians and Wards 
Act IS functus officio when the minor dies. Any 
disputes or rights with regard to the propeity of the 
minor should thereafter be litigated in the ordinal y 
Tribunals, though in simple cases where no contest can 
arise, the Court may have the power under s 41 of 
the Act to make simple orders for delivery of 
property M Tulsidass Govtnjfe v Madhavadass 
Lalajeb. 22L W 642, (1926) M W N. 68, A IK 
1926 Mad 148 5 70 

^88.41, AS— Death of minoi — Guardian^ 

whether ceases— Court's power to call for accounts 
^Refusal to give accounts— Fine— Progressive fine, 
levy of 

On the death of a ward the powers of the guardian 
as such do cease, .'»nd the Court may propeily require 
him to deliver in any accounts in his possession or 
control 

When a ward dies, the Court should generally diicct 
the guai dian to deliver the property into Court or to 
deliver property to some person producing an heir- 
ship certilicate In very rare cases the latter precaution 
might be dispensed with, but m tliat case the Court 
would otherwise guarantee the interests of possible 
claimants. The possible dangers, therefore, from the 
misuse of the Court’s powers under s 41 (3) of the 
Guardians and Wards Act in the case of a deceased 
minor do not seem to bo very serious and from 
their existence it should not be deduced that the Legis- 
lature intended that on the ward dying, the guardian 
should be completely beyond control of the Court in 
his dealings with the estate of the deceased into 

g ossession of which he has come under the order of the 
hurt. 

Where the guardian refuses to give full accounts a 
fin© of Rs 25 inflicted on him under s. 45, Guardians 
and Wards Act, is not inappropriate 
An order for accumulative and progressive fine can, 
however, be levied under s. 45, Guardians and Wards 
Act, only in the case of recusancy, which is something 
more than mere disobedience, and if it is intended to use 
those powers, as a general rule, it is better to fix some 
date on which the guardian is to comply with the order 
of the Court or demonstrate why he is unable to do so 
and that order may properly contain the penalty that 
if the Court’s order is not complied with, fine will be 
inflicted on the principle of progression as laid down 
in the section. 8 Fatbhchand v Parpati Bai, 18 8 L. 
R 86; A I R. 1925 Smd 269 1 96 

8. 48. See Quarliaks and Wards Act, 1890, 

8. 31 (3) (d) 482 

Hindu Law— Adoption — Agreement between 

adoptive and natural fathers reserving right of 
•making Will to adoptive father^ legality of 
An agreement between the adoptive father and the 
natural father of the minor about to be adopted, made 
at the time of adoption, whereby full powers are 
reserved to the adoptive father to dispose of the family 
properties by Will, is not valid according to the Hindu 
Law and is not binding on the adopted son. B 
PaRVATIBAI TrIMBAKRAO V. ViSHVANATH KhANDBBAO 

27 Bom. L. R. 1509; A. L R. 1926 Bom. 90 4 
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Allyasan^na ISimWy— Maintenance— 

Junior members, right of, to separate maintenance — 
Disputes between members^ whether sufficient ground 
for award of separate maintenance 
The junior members of an Ahyasanlana family 
are not entitled to separate maintenance on the 
ground of mere inconvenience caused by want of 
harmony between the ejman and the junior members. 

In the absence of any evidence that the disputes 
between the members are of such a nature as to make 
It impossible or dangerous for the members to con- 
tinue to live together m the same house and take 
meals together, a Court should not award separate 
maintenance to junior members on the ground that 
the members are not movmg well together and that 
a joint mesa would be extremely inconvenient 

It 18 not incumbent on the ejman of an Ali^a- 
aantana family to distribute any spare money he has 
in his pocket amongst all the members of the family 
or among some of them 

AVhen some junior members of 'the family reside 
away from the family for a portion of the year with 
their husbands or wives, as the case might be, they 
aic not entitled to claim from the ejman a sum equiva- 
lent to their maintenance during the period of 
absence M Ciianuayya Hedge v Kaveri Hegadthi, 49 
M L J 727, A I R 1926 Mad 189 3 9 0 

!_ Debt, antecedent — Mortgage-debt of father^* 

Personal liability barred — Sons, whether bound 
Any prior mortgage-debt due by a Hindu father is 
valid and binding on the sons as an antecedent debt 
whether the personal liability of the father is or is not 
barred M Imani Satyanarayana v Devarakonda 
Satyanarayanami RTE, 50 M L J 144, (1926) M W 
N 7, A I R 1926 Mad 428 86 

Commet cial debts of father — Pious 

obligation of son — Text of Gautama^ whether obsolete, 
A debt incurred by a father in the course of a 
hai dware trade earned on by him, is a commercial 
debt and under the Hindu Law the son is under a 
pious obligation to discharge the same 
Per Coutts Ti otter, C J — The text of Gautama 
which describes a commercial debt as vyavaharika 
must now be held to have been declared as obsolete. 

The particular instances of vyavaharika debts 
given in the Smrities must be treated as a mere 
expression of opinion on the part of the authors as to 
what classes of debts would fall under the general 
words. A modern Court is, therefore, free in inter* 
preting the general term vyavaharika" to consider 
the particular instances given as obsolete under the 
conditions of the present day M Nidavolu AtchutaW 
Ratnaji, 23 L W 193, SOM L J 20b, (1926) M W. 
N 258; 49 M. 211, A I R 1926 Mad 323 977 

Females— Nature of estate taken. 

There is no distmction as to the nature of the estate 
taken between property inherited by a woman from a 
male and property inherited from a female. In both 
the cases she takes not an absolute estate but only a 
qualified one. M Atiswaryanandaji Saheb v. SiwajI 
Raja Saheb, 49 M. L. J. 568, A. 1. R. 1926 Mad. 84, 49 
M 116 928 

Quardlanship and minority— Be facto 

guardian, alienation by, validity of— Burden of 
proof— Adequacy of price— Court, duty of. 

Under the Hindu Law an alienation of a minor^s 
property by a de facto guardian may be valid, if it is 
otherwise justified. Where, however, a de facta 
guardian alienates the minor’s property in the pre-» 
eence of a legal guardian) the Court must be satisfied 
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that the legal guardian refused to act for the minor 
and to protect his interest, and that unless the de /acto 
guardian acted for the minor irreparable loss to the 
minor would have been the result of the inaction of 
the legal guardian. 

It is not for the person who challenges a sale on 
behalf of a minor to show that the price was in- 
adequate, it IS for the guardian to show that he made 
all possible endeavours to sell the property at a 
proper price and that the price which he obtained 
was the best possible procurable one 
In a case where the interest of the minor is con- 
cerned, the case ought not to be decided simply on 
the questions raised by the parties, but the Court has 
to satisfy itself, in the interest of the minor, that the 
sale was a proper sale and the Court must insist upon 
the purchaser to satisfy it that circumstances justify- 
ing a sale of the minor s property did leally exist. 
C Baikuntha Nath Kar v, Adhar Chandra Pain, A 1. 
R. 1926 Cal. 653 7 27 

Guardianship and minority -De facto 

guardian, alienation by, validity of — Necessity — 
Benefit to estate— Ratification by minor on attaining 
majority, effect of. 

Under the Hindu Law, the powers of a de facto 
guardian of a minor are the same as those of a de 
jure guardian and an alienation of the minor’s pro- 
perty by a de facto guardian is equally binding oh the 
minor if it is supported by necessity or beneht to the 
estate. 

An alienation by a de facto guardian not for a 
binding purpose is not per se void but only voidable 
and becomes Valid where it is ratilied by the minor on 
attaining majority 

Per Viswanatha Sastri, There is nothing in the 
Hindu Law which limits the guardianship of a mmor 
to the father, mother and failing them the King. A 
maternal uncle in Hindu society m Houtliern India is 
a fit and proper person to act as guardian of a minor. 
M VbMULAPALLI ySETHARAMAMMA V MaGANTI ApPIAH, 23 

L W. 285; (1926) M. W. N. 238, A. I. R. 1926 Mad. 457 

827 

Impartible estate. See Hindc Law — 

Rbligious endowment 928 

Inheritances — Illegitimate son of sudra, 

right of, to inherit to father's collaterals 
Under the Hmdu Law an illegitimate eon of a sudra 
is not an heir to his putative father’s collateral rela- 
tions and can have no right to succeed to the stri- 
dhanam of his father’s widows who were married in 
an approved form. M Ayibwaryanandaji Saheb v. 
SiWAJi Raja Saheb, 49 M. L. J 568; A. I R. 1926 Mad. 
84, 49 M. 116 928 

Joint family. See Provincial Insolvency 

Act, 1920, 8. 2 (d) 309 

— * Alienation by father to pay of 

encumbrance on property acquired by pre-emption, 

validity of 

A mortgage of family property executed by a Hindu 
father in order to pay off an encumbrance on property 
acquired by him under a pre-emption decree, is not 
binding on the sons unless it is shown that it was for 
the benefit of the family that the encumbrance should 
^ paid off by hypothecation of the family property. A, 
Bhaowati Singh v, Ourohaban Dube, L. K. 5 A. 647 
OiT.; A. LR. 1926 All. 96 332 

. Alienation by manager --Failure to 

describe himself as such — Interest conveyed, ^ 
Where a person jpurchases property from a de 
oeto maaager of a joint Hindu family and there ie 
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nothing in the document to show that the manager 
conveyed only his share or that he reserved the share 
of anybody from being conveyed, both the parties to 
the conveyance must be presumed to have intended 
that the mterest of the whole family should be con- 
veyed by It 

The mere fact that the vendor did not describe 
himself as managing member is not a circumstance 
which should he taken as militating against such 
presumption M Mulugu Ohengayya v, Ardvelu 
Devasanambagaru, 50 M. L. J 145; 23 L. W .390, (1926j 
M W N 289; A. I R 1926 Mad. 406 720 

Joint iSiXXXWy— Alienation by manager — 

Necessity — Benefit to family. 

The manager of a joint Hmdu family has power to 
sell or mortgage “on reasonable commercial terms” 
joint family property, so as to bind the interests of 
adult as well as minor co-parceners in the property, 
provided that in the case of minor members the sale 
or mortgage is made for legal necessity including 
debts incurred for family business or for benefit of the 
family. 

The term “necessity” must not be strictly construed. 
Benefit to the family may under certain circumstances 
mean a necessity for the transaction S Ratilal v. 
RUGliUNATH Mulji 378 

Alienation by managing member for 

proper purposes— Recital that properties were self- 
acquired, effect of 

The managing member of a joint Hindu family 
executed a mortgage of certain family properties for 
purposes binding on the family but recited in the 
mortgage-deed that the mortgaged properties were 
his absolute pioperties. In a suit on the mortgage 
Held, that since the mortgage purported to be of 
the entire interest in the properties and the mort- 
gagor had the legal capacity to execute a mortgage of 
the entire mterest binding on the family, the interest 
mortgaged was of the entirety which the executant 
was capable of conveying and not merely of ins share 
m the properties and the recital that the executant 
was the owner must be treated as surplusage. M 
Unnamalai Ammal V. Abboy Ohetty, 23 L. W. 168‘ 50 
M. L.J. 172 524 

Alienation — Manager's powers-^ 

Benefit of estate — Necessity. 

The manager of a joint Hindu family has an 
implied authority to do whatever is best for all 
concerned, the test bemg whether the transaction is 
one into which a prudent owner will enter in order 
to benefit the estate. 

The term necessity not only covers a case of actual 
pressure on an estate or a danger to be averted by 
piompt discharge of liabilities but an act benefiting 
the estate as well. L Roshan Lal v. Rustomji, A. I. R. 
1926 Lah. 249 559 

Alienation — Mortgage — High rate of 

interest — Legal necessity — Burden of proof. 

The burden of proving that the rate of interest 
provided for in a mortgage-deed executed by a 
member of a joint Hindu family is justified by legal 
necessity lies on the mortgagee. O Kidar Nath v 
Bhikham Singh 579 

— — — Alienation— Mortgage by co-parcener 

—Foreclosure decree ^Birth of son to Tnortgagor, 
effect of, ' 

Where a Hindu co-parcener has mortgaged his 
share in the family property the birth of a son to him 
after a final foreclosure decree has been passed 

^gainet him at the suit of the mortgagee doea AOt 
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operate retrospectively and cannot reduce the share 
of the co-parcener, the whole of which would pass to 
the mortgagee-decree-holder N Narayan v. Dhudabai, 
n N. L K 38, A L R. lUSiS Nag. 299 663 

— Joint family* Ahenahon — Mortgage by 
manager — Execution sale — Suit to set aside sale — 
Legal necessity. 

The proposition that where the property of a Hindu 
joint family has passed out of the family m execution 
of a decree and rights of a third party have come in, 
the sale cannot be set aside unless it is established that 
the debt was tainted with illegality or immorality, 
applies only to cases where the persons who challenge 
tile transaction are sons or grandsons of the transferor 
It is only when the transfer has been made by a 
father or grandfather that the question of the debt 
havmg been tamted with immorality or illegality can 
arise No such consideration arises when the transfer 
has been made by an uncle and a mere manager of a 
joint Hindu family In such cases the transfer, unless 
it is supported by legal necessity, cannot be upheld 
A Nanak Ohand V Kam Prasad, AIR 1926 All. 250 

316 

before judgment — 

Decree, /b'cc Execution of dbcree 504 

— Chaige^ deed of —Excessive interest- - 

Admission of propriety of interest 
A co-parcener of a Hindu joint family cannot be 
allowed to impugn the rate ofmteiest m any deed to 
which he himself is a party, or "where by his state- 
ments or conduct, he must be deemed to have ad- 
mitted the propriety of the rate 
Where a co-parcener executes a deed of further 
charge, m which he recites earlier deeds of fuither 
charge executed by other co-parceners, he should bo 
inferred to have admitted their validity in every 
respect, and cannot be allowed subsequently to set up 
that the earlier deeds were for an excessive rate of 
interest. O Chandrika Prasad v Nazir Husain, A I 
R. 1926 Oudh 306 681 

Compromise by father See C P. 

0 , 1908, s. no 479 

'Widow and step-son — Widow man- 
aging estate — Alienation by widow — Benefit of estate 
— Alienation^ whether binding on step-son — Female 
member ^ whether can be manager 
Per Curiam — A sale by a Hindu widow who was 
managing the estate of her minor son and step-son of 
a part of the immoveable property belonging to the 
estate for necessary purposes is valid and binding on 
the step- son. 

Per Hallifax, A. J. C — Any adult member of a 
joint Hindu family whether male or female is entitled 
to be a manager of such family. N Kesheo v Jaoan- 
NATH, A. I. R. 1926 Nag. 81, 22 N L R. 5 121 

Maintenance. See Hindu Law— Alitasan- 

TANA FAMILY 390 

Partition suit — Mesne profits, when can be 

claimed. 

There is no absolute rule that m a partition suit, 
a claim for mesne profits is necessarily unsustainable. 
Where the plaintiff proves that he was excluded from 
the property he is entitled to claim mesne profits for 
the period during which he has been excluded. N 
Nilkanth V. Uajanan, A. I R. 1926 Nag. 248 364 

I hy purchaser --Procedure 

The purchaser of an unascertained share of joint 
family property must brmg a suit for partition in 
whicnthe whole of the joint family property should 
be mcludecl and allj necessary parties joined, la a 
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suit of that nature, the Court in making the partition 
would endeavour to give effect to the alienation and 
80 to marshal the family property among the co- 
parceners as to allot that portion of the family pro- 
perty or BO much of it as may be just to the purchaser. 
N Narayan v Dhudabai, 21 N L R 38, A 1. R. 1925 
Nag 299 663 

Religious endowment— 6 ’uccemon— Pro- 
perty held by yati — Disciples, rights of, 

A bairagi faqxr, or a yati, may hold private pro- 
perty'. 

On the death of a yati liis prec^eptor, and in the 
absence of the preceptor, the disciples of the yati 
would succeed to any private properly left by him. 
O Prabhudayal V LaltaDas,A I. R 1926 Oudh 293 

764 

Succession to trusteeship -Usage — 

Management by single individual — Confiscation by 
State and re-grant, effect of, on i ute of succession 
The Rajahs of Tanjore had time after tune endow- 
ed and founded certain devasthanams and other 
chanties These had continued m the possession and 
management of the Rajah for the lime being and till 
the death of the last ruler, the office was always held 
by a single individual After the death of the last 
ruler in 1855, when the Raj itself was seized by the 
Piast India Company as an act of State, the Pagodas 
and the devasthanams were also taken possession of 
and managed by the Government In 1863, K, the 
senior widow' of the late Rajah, applied for and got 
possession of the devasthanams and other trust pro- 
perties as the head of the family, but the course of 
succession was not indicated m the Government's 
Older of restoration On her death, the trust estate 
was managed by the widow who m turn became the 
senior Rani and so on until the last of the Rams 
died in 1912 Disputes then arose between the 
illegitimate sons of the late Rajah and the sons of an 
adopted son as to succession both as to the private 
estate of the Rajah and as to the management of the 
trust. The piivate estate was directed to be parti- 
tioned On the question of the rule of succession to 
the trust estate 

Held, that since the founders of the institutions 
intended that their successors who occupied the Raj 
should continue to have the sole management of the 
temples and pagodas and the endowments attached to 
them and since the Government by restoring the pro- 
erties to the Ram as “head of the family for the time 
eing" indicated their intention that they should con- 
tinue to be managed by a sole trustee, the trusteeship 
was not liable to be divided and the elder grandson 
was solely entitled to the trusteeship of the deros- 
thanams and the chanties. 

Per Kumaraswami Sastri, J —In cases of succession 
to religious institutions, the main question to be con- 
sidered IB what is the usage of the institutions, and 
where from the date of the foundation of the chanties 
up to the date of the suit, the trust was managed by 
a single individual who was the head of the family 
not m possession of any partible property, the office 
must be treated as impartible and not liable to be 
held by more than one person at a time 
In cases of confiscation and re-grant of property 
which 18 impartible, the law is that m the absence of 
anything in the re-grant, the property which is re- 
granted 18 subject to the old incident of impartibility. 
M Ayiswaryanandaji Saheb v. SiWAji Raja Saheb, 49 
M. L. J. 568; A I. R. 1926 Mad. 84; 49 M. 116 928 

Rovertlonor, tramfer iy, during lifttimc 
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widoWy validity'* of --UtvtrdiontT accepting transfer 
from other reversioner-~~Bstoppel-Svidence Act (I of 
1872), 8, 115. 

A transfer made by a next reversioner during the 
lifetime of a Hindu widow who is in possession of 
her deceased husband’s estate is inoperative under 
the Hindu Law, as during the widow’s lifetime a 
reversioner has no interest in the estate capable of 
transfer but merely an expectancy. 

Where, therefore, a reversioner of a deceased Hindu 
accepts a mortgage of certain property forming part 
of the estate of the deceased from some other rever- 
sioners, he is not estopped from subsequently con- 
tendmg that he has a share in the property which 
was mortgaged to him, inasmuch as the mortgage is a 
void transaction and no estoppel can arise out of 
such a transaction. O Deo Kali v Kanchoor Bux, A. 
I. R. 1926 Oudh 253; 13 O L. J. 208 1 9 

Strldhan. iSee Hindu Law—W mow 928 

*, inheritance to. See Hindu Law-— 

Inheritance 928 

'Accretions— Limited title of husband 

— Acquisition of fuller title -Admission by widow— 
Reversioners, whether bound — Decree on admission, 
effect of. 

Accretions made by a Hindu widow to her husband’s 
estate partake of the nature of that estate. It is of 
little moment whether this rule of law is one of Hindu 
Law or is based on s 90 of the Trusts Act The rule 
has been ascribed to the doctrine of graft. 

Where a Hindu widow m possession of her husband’s 
property, in which the latter had an estate of a 
limited nature, obtains a fuller estate in the property, 
the fuller title is an accretion to her estate as a widow 
and cannot be regarded as her stridhan. 

There is a presumption in law that a person takes 
possession under title rather than as a trespasser and, 
on the death of her husband, a Hindu widow taking 
possession of her husband’s property must be held to 
do 80 as a Hindu widow. 

A Hindu widow cannot make an admission in 
derogation of the rights of the reversioners which has 
or may have the effect of destroying the estate of the 
reversioners. This is gov^ed by the same rule as 
applies to wrongful alienation. A decree of a Court 
based (without contest) on such an admission is as 
void or voidable as the admission. 0 Ram Shankar 
S iNOH V. Lal Bahadur Singh, 3 O. W. N. 267, A. I R. 
1926 Oudh 277; 13 0. L. J. 216 637 

Acquired property, whether stri- 

dhanam or accretion to estate. 

A Hi du Widow has an absolute right of disposal 
over the income of the property which she inherits 
from, her husband. She can either spend the same or 
accumulate it for her own benefit. In cases where 
she purchases properties or invests her savings and 
indicates by her conduct an intention that the pro- 
perties purchased out of her savings should form part 
of her husband’s estate, such savings should follow 
the same rules as regards devolution to her husband’s 
estate, and should be treated as accretions to the 
estate. Where she does not doao^he has absolute 
powers of disposal over such property and can sell or 
give the same to anybody she pleases without any 
^ht of the reversioners to question her alienations. 
■\^ere the question is one of intention to be deduced 
or inferred from her conduct, the presumption is that 
she intends to keep the property for her own absolute 
benefit and to have absolute powers of disposal over 
Jt. Where, however, a widow is not in poJeowion of 


Hindu Law--eontd. 

her husband’s estate, there is no presumption that any 
of the properties which she gets are to be treated as 
accretions to her husband’s estate. On her death such 
properties would follow the same course of succession 
as her stridhanam properties. 

Per Spencer, J — It is a question of fact in each case 
whether a widow has dealt with the income of her 
husband’s property in such a manner as to make it 
an accretion to the corpus, M Ayiswaryanandaji Sahbb 
V. SiWAJi Raja Sahkb, 49 M, L. J. 568, A. I. R. 1926 
Mad. 84; 49 M. 116 928 

Widow — Alienation — Suit to challenge' aliena- 
tion brought after lapse of many years, effect of — 
Necessity — Bona fide enquiry ^ 

In a suit by the reversioners of a deceased Hindu 
to challenge an alienation made by the widow*’ of^ the 
deceased, brought after the lapse of many years from 
the date of the alienation, it is incumbent on the 
Court, in weighing the evidence on either side, ^ to 
remember the difficulty under which the respective 
parties labour, particularly as regards the ascertain- 
ment and production of evidence on the matters dealt 
with in the case. 

If an alienee from a Hindu widow before embarking 
on the transaction has made reasonable and bona fide 
enquiry and has satisfied himself to the best of his 
knowledge and belief that legal necessity exists, the 
real existence of such legal necessity in point of fact 
is not a condition precedent to his success in a suit 
brought by the reversioners of the widow’s deceased 
husband to challenge the alienation. N Shankar v. 
Pandurano, 9 N. L. J. 22 646 

Maintenance^Sale of property’-^ 

Future maintenance, 

A Hindu widow is entitled to maintain herself by 
selling the property inherited from her husband if 
there is no other means available for her maintenance. 
She is not bound to starve herself in order to benefit 
the reversioners. 

Under the Hindu Law a widow can alienate her 
husband’s property for paying of! the debts incurrad 
for her own maintenance. There is no hard and fast 
rule that she cannot do it for future maintenance. 
Each case would depend upon its circumstances. 

In a case where there was no other property' But a 
house inherited by a widow;;and not capable of yielding 
any appreciable income, and the widow sold it for 
Rs 600 half of which went towards liquidating a debt 
incurred for maintenance and the other half was kept 
by her for maintaining herself with : 

Held, that the sale was binding in its entirety upon 
the reversioner. M Kuthalinga Mudaliar v. Shan- 
MUOA Mudaliar, 50 M. L. J. 234; 21 L. W. 373; fl926^ 
M. W. N 274 9 8 9 

Manager of joint family. Set Hindu 

Law— Joint family 1 21 

of divided member— Funeral expensea, 

Under the Hindu Law, where a widow of a divided 
member of a Hindu family dies, without having any 
self-acquired property of her husband, the relatione 
responsible for her maintenance, and not necessarily 
those who perform the ceremony, are liable to pay for 
her funeral expenses, in like proportion as the main^ 
tenanoe itself. M Shiva Aitmala v. Rangappaya AITHAU4 
49 M. L. J. 719; A. I. K. 1926 Mad. 233 5 2 3 

Partition'-- Relinquishment of 

survivorship — Intention. 

There is no legal obstacle to prevent one of two 
Hindu co-widows from bo far releasing her right of 
eurvivorehip as to preclude her from recovering froni 
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an alienee, after the other co-widow’s death, property 
given by way of partition to the latter and alienated 
by her. The partition may be by document or oral 
It is a question of intention in each case, to be 
gathered from the deed of partition, if any," and the 
surrounding circumstances, whether the widows 
retained or renounced their rights of survivorship 
It has to be proved by clear evidence that the 
widows were conscious of the right of survivorship 
possessed by them, and that they intended to give up 
such right. M Kalian i Anni v . Thirumalayappa 
Mudaliar 355 

— widow, position of —Decree obtained against 

widow y whether binding on reversioners — Adverse 
possession against widow, whether adverse to rever- 
sioners, 

A Hindu widow in possession of the estate of her 
deceased husband represents the estate in suits 
brought by her or against her for possession of the 
estate or any part of it, and she and the reversioners 
are equally bound by any final decree which a Court 
makes in such a suit, provided that the suit was fought 
out according to law and was not collusive oi fiaudu- 
Icnt 

Semhle —A Hindu widow fully represents the estate 
of her deceased husband and adveise possession wdiich 
bars her, bars the heirs after her P C Vaithialinga 
Mudaliar V Sriranqath Anvi, AIK 1925 P 0 249, 
L R 6 A (P C ) 1G9, 49 M L J 7(59, 42 C L J 563, 
48 M 883,30 0 W N 313, 28 Bom L R 173, (1926) 
M W N 11, 52 I A 322 85 

V brothel — Legal representative 

See C. P. 0 , 1908, s 47 575 

Will, construction of — Devise of estate to 

daughters and thereafter to their children — Per- 
petuities, rule of 

A Hindu testator gave the following direction in his 
Will with regard to the disposal of his propeity — “1 
give, devise and bequeath all my estate and efiects 
immoveable and moveable unto my Trustees upon 
Trust that my Trustees shall sell, call in and convert 
into money the same or such part thereof as shall not 
consist of money and shall with and out of the pro- 
ceeds of such sale, calling in and conversion and with 
and out of my ready money pay my funeral and testa- 
mentary expenses and debts and shall stand possessed 
of the residue of such proceeds upon Trust to set 
apart thereout and invest in promissory notes of the 
Government of India such a sum or sums of money 
as when so invested as afoiesaid vrill produce by the 
income thereof a monthly sum of rupees one hundred 
and to pay such income monthly to my wife 0. Andal- 
ammal during her life and from and after her decease 
to stand possessed of the said sum and the mvest- 
ments for the time being representing the same upon 
the Trusts hereinafter declared concerning the residue 
of my estate And as to the residue of my estate, I 
direct that my trustees shall at their discretion invest 
the same in any of the modes of investment in which 
trustees are by law authorised to invest trust funds and 
shall stand possessed of the said residuary trust monies 
and the investments for the time being representing 
same (hereinafter called “the residuary trust funds”), 
in Trust to apportion the residuary trust funds mto 
as many equal parts or shares as there may be 
daughters of mine living at the time of my decease or 
Ivho having pre-deceased me shall have left issue, her 
or them and me surviving and to pay the income of 
each of such eoual parts of shares to my eaid 
daugbteri respectively during their respective lively 
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And from and after the decease of each of my said 
daughters to stand possessed of the share of the 
residuary trust funds so appropriated as aforesaid to 
such daughter upon Tiust for all the childien of such 
daughter who shall attain the age of twenty-one years 
in equal shares and if there shall be only one such 
child the whole to be in trust for that one child and 
in the event of any of my said daughters dying with- 
out leaving lawful issue her or them surviving, I 
direct that my trustees shall stand possessed of the 
share or shares so appropriated to her or them as 
aforesaid upon Trust for all the children of the other 
or others of my said daugliteis who shall attain the 
age of twenty-one years as tenants-m-common in 
equal shares per stirpes Provided ahvays and I 
hereby declare that if any daughter of mine shall die 
in my lifetime leaving lawful issue at the time of my 
death such issue as shall attain the age of twenty-one 
years shall take and if more than one, as tenants-in- 
common in equal aliaies per stirpes the share which 
would have been so appropriated as aforeasid to such 
daughter of mine and her issue if she had survived me” 
Held, (1) that on a proper construction of the Will 
the three daughters took only for their lives , 

(2) that inasmuch as the bequest in favour of the 
daughters' children, tested as at the testatoi 's death 
made delay m vesting the estate beyond the lifetime 
of the daughters and the minority of some of their 
children possible, the bequest in favour of the children 
was inoperative having I'egard to the provisions of 
8 101 read with s 102 of the Succession Act , 

(3) that, therefore, at the termination of the life- 

estate cf the daughters of the testator, the estate would 
devolve upon the next heirs as upon an intestacy P, C* 
Soundara Rajan V Natarajan, A 1 R 1925 P C 244-, 
L R 6 A (P 0 ) 180, 23 A L J 1010; 48 M 906, 49 M. 
L J 836,43 0 L J 70. 28 Bom L R 204, (1926; M. 
W N 22 , 30 0 W N 434, 52 I A 310 289 

Hire-'purchase agreement. See Construction op 

DOCUMENT 191 

Identification. See On P. 0 , s 374 890 

Evidence of officer who held parade for 

identification, admissibility of 
If the witnesses themselves do not repeat in Court, 
that they had picked out certain men at an identifica- 
tion paiade, the evidence of ofiicers who had conduct- 
ed the parade, that the witnesses had picked out the 
men, is admissible 

Where it is shown that at an identification parade, 
witnesses picked out certain men as having taken part 
in a not, but did not state to the officer who conducted 
the parade what part each man had taken m the riot, 
the officer’s evidence that he had told the witnesses to 
pick out the persons present in the not, i quite 
sufficient and it not necessary that lie should have 
examined the witnesses as to the part played by each 
individual L Partap Singh v Emperor, 27 Or L J. 
215, 7 L 91, A I K 192b Lab 310 167 

Inam, grant — Grant “to representatives and assigns'' 
— Death of grantee before date of grant— Grant, 
whether enures to heirs of grantee — hoard's Standing 
Order 52 (2), 

An inam title-deed issued by Government ran aa 
follows -—“The mam is now confirmed to you, your 
representatives and assigns, to hold or dispose of as 
you or they think proper” 'J he grantee was dead on 
the date of grant, and the question was whether the 
grant enured for the benefit of the heirs of the 
grantee : 

Utli, that haring regard to the Board's Standag 
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Order 52 (2), the words ‘'representatives and assigns" 
should not be interpreted as meie words of iiiniLation 
but as elective to secure the grant to the lieiia of 
the deceased grantee M Narasimhaii v Chesdramma, 
49 M. L. J. 5i7, 22 L. W. Gd9, A. I. K. 1926 Mad. 154 

321 

— , service-^Enfranchisemevt — Grant to member 

of jomt family— Gi'ant to Hindu widow and other 
persons— Estate conferi'ed on widow — Absolute or 
Limited estate. 

The enfranchisement of a service tnam does not 
enure to the benefit of the joint family of the holder 
but only of the holder himself 

When Government makes a grant to jjersons com- 
prising a widow and her relations, there is no pre- 
sumption that only a widow’s estate is intended m 
case of the former 

Where a service mam is enfranchised in the name 
of a Hindu widow and a number of other persons as 
an ‘ estate m free-hold'\ and as “absolute property”, 
the widow takes the property absolutely and not 
merely with the limited powders of a Hindu widow 
M VBNK./TASUBDA Rao V. Auinarayana Kao, 22 L W. 
631, SOM L J 4C, A. I K ri2UMad 227 472 

Income tax— income from permanently settled 
jalkar. See Bengal Regulation, 1793 338 

■ Resident of Native State, whether habit to 

assessment on pro jits made outside British India 
The profits of a business are earned where the actual 
excess over the expenditure incurred is earned 
A resident of a Native State cannot be assessed to 
income-tax m British India on profits made in anotliei 
Native State, unless it can be proved that those jirofits 
arose or were received m British India B Haji 
Kaiimatulla V Secretary of State for India, 27 bom. 
L R. 1507, A. I. R. 1926 Bom. 50 3 51 

Income Tax Act (II of 1886), S. Declaration 
that assessment is ultra vires, suit for, maintain- 
ability of. 

'rhe provisions of s 39 of the Income Tax Act of 
1886 do not operate to bar a suit iii which it is 
claiiued that an assessment is ultra vires B Haji 
lUftMATULLAH l\ SECRETARY OF StATB FOR INDIA, 27 Bom, 
L. K, 15U7; A. 1. K. 1926 Bom. 50 351 

Income Tax Act (XI of 1922), s. Z—Selhng 
association of several firms— Association, whether 
separate firm liable to assessment. 

Where certain ice-manufacturmg firms by means of 
an agreement formed a Selling Association to prevent 
underselling by the constituent firms and fixed a 
certain rate to be paid by the Association for ice 
manufactured by the constituent firms 
Held, that the Association was clearly a separate 
firm within the meaning of s 3 of the Income Tax Act 
and was liable to assessment of income tax O Oom- 

1II88IONBR OF INCOME TaX V. bUCKNOW lOB ASSOCIATION, 

A. LK. 1926 Oudhl91 257 

— St 9 — Loss incurred by standing surety — Loss 

in business, 

A loss incurred by a firm on account of standing 
surety for another firm, is not loss incurred in con- 
nection with their business, and cannot be deducted 
in assessing the Income-tax. L In the matter of Ishab 
Das Duaram Ouand, A. I R. 1926 Lah 168 249 

8t 10 (2), (Vl), (vll), (Ix) — Obsolete machinery 

— Motor-car rendered useless by accident-^Uehefs 
under sub-sections, whether alternative <yr cumulative 
--Motor-car, purchase of, solely for use of parts tn 
justing cars-^E^penditure whether of capital 
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nature or incurred for purposes of business — 
Deductions, right of assessee to. 

‘Obsolete machinery’ under the Income Tax Act 
means macliiiiery which though it is able to peiform 
Its function, has become in common parlance out of 
date and performs its function so mdiilcrently or at 
such a cost that a prudent man instead of continuing 
to use such machinery would discard it and iiistal 
more labour-saving machines. A new car which is 
wholly useless for its purposes because it was broken 
to pieces in an accident is not “ obsolete machine ” 
under the Act and the owner is not entitled to claim 
a deduction, therefore, under s 10, (2) (ruj of the Act. 

The various reliefs by way of deductions specified m 
s 10 of the Income Tax Act arc not alternative and ex- 
clusive, but must be tieated as disjunctive and cumula- 
tive and if any deduction claimed falls within the ex- 
piess words of any one of the sub- sections, it is not open 
to Government to say that it is really covered by 
the general provision of sub-s {vi), /. e , the omnibus 
cl (I'l) cannot be constiued as extinguishing the 
right to deductions which are specifically outlined 
and defined m other sub-sections of the Act M 
Raiuan yiNGH V Commission}' R OF Income Tax, 50 M. L. 
J. 157, 23 L W 267, A I R 1926 Mad 462 1051 

S. 11 —Madras CUy Municipal Act (IV of 

1019), s 111 — Profession tax levied by Municipality 
— Deduction from income-tax 
Profession tax levied under s. Ill, Madras City 
Municipal Act, is a contribution from the income of 
the assessee to the Municipality, and cannot, therefore, 
be allowed as a deduction from the taxable income, as 
an expenditure incurred solely for the pui poses of the 
profession of the assessee, within the meaning of s 11 
of the Income Tax Act M Commissioner of Income 
Tax, Madras v Messrs King & Partridge, dO M L. J. 
176, 49 M. 296, A 1. K 1926 Mad. o68 943 

8. 25 (3)- -Business transferred from one 

proprietor \o another, whether discontinued — Refund 
of tax. 

Income tax is chargeable on the profits of a business 
and it IS immaterial if there is any change m the per- 
son who carries on a business, so long as the business 
is continued. 

Section 25 (3) of the Income Tax Act is applicable 
only to cases in which a business is discontinued 
entirely and not to cases in whieii it is transferred 
from one set of proprietors to another. The question 
to be decided under the section is whether the business 
is discontinued and not whether it is discontinued by 
a particular person 

Where a Company carrying on a business sells the 
busmess, including the good will and the benefit of all 
running contracts, to another Company, the ownership 
and management of the business is changed, but the 
business is not discontinued, the purchaser Company 
succeeds to the business and continues xt. fcJection 
25 {3) at the Income Tax Act has, therefore, no applica- 
tion to such a case. B Commissioner of Income Tax v. 
M. H. San JANA & Co., 27 Bom. L. R. 1471, A. 1. R. 1926 
Bom 129, 50 B. 87 517 

8. 65 — Application to Income Tax Commis- 
sioner — Application to High Court — Reference by 
Commissioner — All points in case, whether to he stated. 
The application under s. 66 (2), Income Tax Act, to 
the Commissioner of Income Tax should state the 
questions of law which the petitioner desires to be 
referred to the High Court. In the same way the 
application under s. 66 (3) to the High Cotirt should 
also specify the question or questions of law wUwih, 
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the applicant considers ought to have been referred 
to the High Couit by the Commissionei If only one 
of seveial questions raised befoie the Coniiiiisaioner 
18 raised m the application to the High Court under 
8 66 (dy, no objection can be taken to the coUise, if 
the Commissioner contines his reference to that pomt 
alone L In the matter of Ishar Das-Dharam Ohand, 
A I R 1626 Lah. 168 249 

8. 66 — Chief Court of Oudh, whether HujJi 

Court Jor purposes of s OO—Oudh Courts Act (IV of 
10J5), 8 8—'U P General Clauses Act (I of WiJfjsS 'i 
Per Hasan, J — The Chief Court of Oudh is a Higli 
Oouit within the meaning of s 66 of the Income 
Tax Act 0 Commissioner of 1n(^ome Tax o Lucknow 
I cK Association, A 1. K 1626 Oudh 161 257 

Indemnity bond, jfuif on — Actual damage, whether 
necessary 

In 01 del to enable a person to sue on an indemnity 
clause, it IS not necessary that actual damage should 
be caused befoie the paity alTeeted can act M 
MaYAPPA ChBTTIAR V KoLANDAIVELU CHEriTAR, 06i6j M 
W N 456, A I K 1626 Mad 567 715 

Injunction. 

See (i)C P C, 1908, O XXXIX 

(iij bPECiFic Relief Act, 1877, ss 52, 57 

, tempoiary h’ec Declaratory suit 723 

Insolvency—Mort^/af/e of lU'^olvent's pt openly 

The Couit has juiisdiction to moitgage an insol- 
vent’s piopcity but ordinaiily such a course should 
not be adopted L Lachhmav 8rNGH p Ram Das 949 

by insolvent continued by Official Assignee 

— Dismissal of suit - Costs, whether payable pei~ 
sonally by OjfLCial xlssignee 

Wheie during the pendency of a suit the plaintiff 
becomes an insolvent and tne Ofliciai Assignee con- 
tinues the action knowing that it is wholly unsus- 
tainable, or where in the conduct of the action he is 
guilty of any conduct, which a piudent iman would 
not be a party to, it would be open to the Com t to 
direct the Oilicial Assignee, to pay the costs of the 
action personally But wheie there is a buna fide 
dispute and the facts are such that it would not be 
easy to decide, whether the bankrupt has a good case 
or not, tlie Official Assignee should not be made to 
pay the costa personally out of hia pocket M 
Abdul Rahiman {Sahib & Co v Shaw Wallace & Co , 
21 L W 516, A I. R. 1626 Mad 736 620 

Interest. 

See iVloRTGAGE 665 

See Transfer op Property Act, 1882, s. 65 (e) 17 

— , compound, when can be charged See Con- 
STRUenON OP DOCUMENT 195 

Interest Act (XXXII of 1839), S. Interest- 
Absence of demand— General principles. 

In the absence of demand for interest, a plaintiff is 
not entitled to interest under the Interest Act. 

On general principles of law, mterest is not due on 
money, unless it was intended to be paid or unless 
such intention could be implied from the usage of 
trade, as in the case of mercantile instruments M 
K. Venkat Reddiar & Co. v Desikachahiar, 22 L W. 
490, A. i. R 162 j Mad 1276 354 

Interpretation of statutes. 

When the Legislature passes an enactment, its 
provisions must be looked to rather than the mten- 
tioii of the Legislature, as revealed in the discus- 
sion which preceded the passing of the Act 
The preamble of an Act may be referred to only 
in a case of ambiguity or where it is necessary to 
interpret the Act itself so as to give effect to its 
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purpoit M Kesavalu Kaicker v Cor.PouATto\ of 
Madras, 23 L W 233, 50 Ai L J 301, A IK 1020 
Mad 381 1053 

Jurisdiction, plea of , not taised before Couit of first 
appeal, wheAher can be taken in second appeal 
A plea of want of junsdictiun of the Tnal Court, 
raised in that Couit but not taken in the Court of 
lust appeal, may neveitheloss be laised in second 
ax>peal P. C. Firm of R B Bansilal-Abirchand r 
Ghulam Mahbub Khan, A I K 1625 P C 260, 46 M 
L J 806, 43 C L J 1,23 L W 3, 24 A L J 48, 
(1626) M W N 108, 28 Bom L R. 211, 53 C 88,30 
C W N 577 760 

Jurisdiction of Civil Courts. 

8 €e Custom 1012 

See Madras Village Col Hia Act, 1886, fe 78 790 

Jurisdiction of Civil and Revenue Courts See 
Agra Tenancy Act, 1601, s 4 (5) 473 

Jury trial. 

See (i) Criminal procedlre 
(ii) Cr P C , 1898, b 267 hrv 
Karachi Port Trust (Amendment) Act (VI of 
1924), S. 4 {2)~-Ghcominfj i eyistci ed,"' meaning of 
— Right of election, when accrues 
The word “becoming” has been deliberately used 
in contradistinction to the word “being” in s 4 (2) of 
the Kaiaohi Port Tiust (Amendment) Act ('>f 1624, and 
is intended to connote something diifeient to that which 
would be conveyed by the woid ‘ being” The c^.piession 
“becoming registered” in the section means m the 
piocess ot registration as contrasted with “being regis- 
tered,” which refcis to an act inevious to tne election 
Theiefoie, an association mentioned m the section 
e\en though unregistered at the date of election, 
would be entitled to elect represeiitatn es to the 
Karachi Port Trust Board, provided it was in the pro- 
cess of bviing registered, that is to say, was making 
bona fide ehorts to become registered S Rustom K* 
tjiDHYA V Indian Merchants Association, AIR 1626 
bind 106 374 

Land Acquisition Act (I of 1894), ss. 9,11— 
Adjudication by Collector before awatd, effect of 
Under s 6 of the Land Aciiuisition Act an enquiry 
by the Collector into the lespective interests of the 
variuiib pel sons mterebted in the land must be made 
befoie giving the final award and any such adjudica- 
tion made after the award is without jurisdiction, 
L Bago V Koshan Beg 484 

S. 1 8 — Reference, application, for, before 

award, effect of 

An application made before the awaid is given by 
the Collector cannot be treated as on© for rcfeience 
to Court under s 18 of the Land Acquisition Act L 
BAGor Koshan Beg 484 

as. 30, 31, See Lvnd acquisition pro- 
ceedings 484 

Land acquisition piroceedings— Dispute as to 
appoiAionment of compensation-^ Civil suit, main^ 
tainabiLity of, 

A civil suit between ii\al claimants about 
apportionment of compensation awaidcd under the 
Laud Acquisition Act is maintainable where there 
has been no adjudication of the dispute by the 
Collector, nor a reference to the District CJourt L 
Bago v Koshan Beg 484 

Landlord and tenant. 

See (t) Lease. 

(it) Tenancy Acts. 

I^ands, classification of, according to pervia* 
neni or ihifting character of cwitifation-- PoR ta^ 
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and plough tax, whether rent — Right of cultivator 
to minor produce 

Prima facie a tenant, whatever his status as a 
tenant may be, i.c , whether he is an occupancy tenant 
or a tenant from 3^ear to year or a tenaut-at-will, is 
entitled to the produce of the land included in the 
tenancy so long as the tenancy subsists 
The lands in a jaghtr in certain hilly tracts in the 
South Arcot District were classified according as the 
cultivation was permanent or shifting. The revenue 
of the jaghirdar was not derived on any system of 
land assessment The land which each cultivator 
cultivated from time to time was not measured and 
assessed to rent. The cultivators paid a plough tax, 
an impost of a fixed amount per plough being collect- 
ed on the number of ploughs a man used. They also 
paid a poll tax levied on the individuals of the male 
sex Kach man cultivated where he liked and as 
much as he liked reclaiming the land by clearing the 
jungle and leaving it for a new plot when the fertility 
of the soil was exhausted . 

Held^ (I) that the revenue described as poll tax and 
plough tax must be regarded as rent and the relation- 
ship of landlord and tenant subsisted between the 
jaghirdar and the cultivators , 

{'ij that in the absence of a custom to the contrary, 
the cultivators were entitled to the minor pioduce 
from the lands brought under actual cultivation and 
the fact that before cultivating new lands formal per- 
mission was taken from the jaghirdar made no differ- 
ence. M Thanappa OuBTry v, Esup Khan Sahib, 23 L. 
W. 36 7 6 3 

— Muafi, grant of — Transfer ^ prohibition 
(^ainst^ effect of ---Grove — Transfer, unauthorised- - 
Forfeiture— Agra Tenancy Act (II of 1901), ss 160, 
107’^Suit for resumption of grove — Jurisdiction of 
Civil and Revenue Courts 

Where land is granted for planting a grove the 
person who plants the grove acquires, according to 
the general law, a transferable interest in the land 
and in the absence of a custom to the contrary, the 
trees become his property. The person who plants 
Buc^igrove possesses all rights in respect of his grove, 
WTOliy*are not excluded by custom or the incidents of 
the tenure. 

Where the grant of a mua^i tenure contains a con* 
dition restraining the tenure-holder from transferring 
his right but there is no covenant for re-entry or 
forfeiture on such transfer, and the muafidar plants 
a grove, constructs a well and builds other 
structures of a permanent character upon the land, 
the landlord cannot claim to re-enter upon the land 
or forfeit the tenure upon a transfer of the tenure by 
the grantee. 

Per Ashworth, J —A local custom supersedes the 
Statute or general law. A local usage does not 
supersede it but is to be read mtn the contracts or 
implied contracts of persons living m the locality to 
which the usage applies. While a custom depends for 
its validity on its antiquity, a usage depends for its 
raiidity on its notoriety. 

A provision in a grant against transfer would be 
meaningless unless one were to read into it also a 
provision that it will involve forfeiture The terms of 
a grant forbidding transfer must, therefore, entail 
that the right of reversion operates from the date when 
possession is given to a third party under an un- 
authorhed transfer. 

Seotions 150 and 167 of the Agra Tenancy Act only 
the jurisdietioA of Civil Courts case# of 
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the resumption of “land” which means land let or 
held for agricultural purposes and a grove is not 
such land. Therefore, a suit relating to the resump- 
tion of a grove does not fall within the purview of 
those sections. A Gopal v. Coilector of Aligarh 134 

Mulgeni , tenure — Liability of land to 

inundation — Abatement of rent — Equity, justice and 
good conscience — English Law, principles of , whether 
to be followed 

The holder of a mulgeni tenure in the Bombay Presi- 
dency cannot claim abatement of rent in respect of 
lands comprised in the tenure, which have not been 
entirely washed away or covered by sea-water or 
rendered entirely useless for cultivation by their 
liability to inundation by sea- water, but whose 
productive powers have deteriorated from such 
liability to inundation. 

Per Fawcett, J . — In determining a suit according to 
‘'equity, justice and good conscience” the principles of 
English LaAV, applicable to a similar state of circum- 
stances, unless shown to be inapplicable to Indian 
society and circumstances, should be taken as a guide. 
6 VisHVANATH Shamba Naik V. Ramkribhna Martoba 
Kasbekar, 27 Bom. L R 1478, A 1. R 1026 Bom 86; 
50 B 04 537 

Rent, when falls due. 

Ordinarily rent for agricultural laud becomes due 
on the last day of the year. M Hinna Karuppan v. 
Muthiah Chettiar, 22 L W 816; A 1 R. 1926 Mad. 
178 373 

Tenancy, henami, whether legal — Holding 

cultivated by real tenant -Benainidar, disappearance 
of — Abandonment— Landlord, whether can forfeit 
tenancy. 

Though a contract of tenancy is a personal one, a 
recorded tenant may hold land benamx for some other 
person, and if there are circumstances to show the 
landlord knew that the recorded tenant was merely 
a benamidar, he cannot treat the holding as abandon- 
ed if the henamidar disappears and the land is culti- 
vated by the person for whom he was a henamidar. N 
Kankai V Tikaram, a L R. 1026 Nag. 239 Sp 

Tenancy rights, mortgage of, whether void 

ab initio 

A mortgage of his tenancy lands by a tenanl-at- 
will is not void ab initio O Shunkar v. MaHadi, 13 
O. L J 241 46 

Lease. 

See Also (?) Landlord and tenant. 

(it) Transfer of Property Act, 1882, ss. 106, 
117. 

Sec Construction of document 411 

Lessor and lessee— Lease for term of years — 

Deposit of cash with lessor to be appi opriated to 
last year's rent — Subsequent conversion of cash into 
Government pro-notes by consent of parties — 
Depreciation in value of notes — Loss, liability for, 

A lessee for a term of 5 years deposited a sum of 
money equivalent to one year’s rent with the lessor on 
the understanding that the amount would bo applied 
inpayment of the last year’s rent Soon after, by 
consent of both parties, Government promissory notes 
were purchased for the cash deposit. But by the time 
the lease terminated, the notes had considerably 
depreciated in value On a question arising as to 
who was te bear the loss arising from the said 
depreciation in value: 

Held, that the cash deposit belonged to the lessee 
and the conversion of cash into Government pro-notee 
had 2X0t, in the absence of any special agreement, 



m 92] aSiTBRAL IKDBX n09 


L0aid^oonold« 

•fleet of transferriag the property in them from the 
lessee to the lessor. The property in the notes being 
the lessee’s, when they depreciated in value, he ought 
to bear the loss M Thirumalai Tillai v Arunchrlla 
Padayaohi, A I R. 192 > Mad 510 520 

— Permanent residential tenancy— Presumption^ 

when arises — Fresh lease — Old tenancy^ whether 

continued— Adverse possession by lessee 
Where the origin of a tenancy for residential pur- 
poses IS known, no presumption of permanency can 
arise. 

A fresh lease executed after the expiration of the 
term of the previous lease, creates a new tenancy and 
is not a confirmation of the previous tenancy 
A person who has lawfully come into possession as 
tenant from year to year or a term of years cannot by 
setting up, however notoriously, during the continu- 
ance of such relation, any title adverse to that of the 
landlord inconsistent with the legal relation between 
them, acquire, by limitation, title as owner or any other 
title inconsistent with that under which he was let 
into possession C Gopal Chandra Dab v Satya 
Bhan’dgh Oshal, air 1926 Cal 634 9 6 3 

Legal Practitioners Act (XVIII of 1879), 8, 4— 

Practise,'' meaning of. 

The word “practise” in s 4 of the Legal Practitioners 
Act, includes the right to appear, plead and act Pat 
Lurentius Ekka V Dhuki Koeri, 4 Pat. 766, AIR. 
1926 Pat 73, 7P L T 362 179 

88.13, 7— Legal practitioner— Civil dis- 

obedience —Sanad, renewal of 
While the High Court will not interfere with or 
have regard to any man’s political opinions or opinions 
on public questions, it is impossible to allow a person, 
who proclaims or practices what is called the doctrine 
of “civil disobedience”, to ask to be part of the 
machinery of the Courts which exists for the very 
purpose of the thwarting of civil disobedience and the 
enforcement of civil obedience He may be a perfect- 
ly honourable man , he may act from conscientious 
motives , he may in conceivable circumstances be a 
patriot It may he imagined that he should not be 
pum8h#»d or even prosecuted for holding or expressing 
these opinions but, however, admiiable a person he may 
be, he cannot consistently with his professions, ask 
to be considered and to be adopted afi a legal practi- 
tioner, that 13. as part of the machinery of the High 
Court for enforcement of law and order M In the 
matter of K M. First Grade Pleader, AIR 1924 
Mad. 479, (1924) M W N 5, 27 Cr. L J 230 214 

S. 14 — Legal pi^actitioner, misconduct of — 

— Jurisdiction to inquire into, whether confined to 
Court in which misconduct committed — Transfer of 
proceedings, competency of. 

Section 14 of the Legal Practitioners Act does not 
limit the consideration of a charge of misconduct 
against a legal piactitioner to the Court in which the 
misconduct is alleged to have been committed Any 
Court in which the Pleader practises is empowered to 
entertain a petition under the section 
A Magistrate who has been moved under s 14 of 
the Legal Practitioners Act to institute proceedmgs 
against a legal practitioner for misconduct has no 
jurisdiction to transfer the proceedings to a subordi- 
nate Magistrate for action or to direct him to hold a 
preliminary inquiry. M In re Vanugopal Nayudu, 27 
Gr. L. J. 384 896 

8. 36, action under— Necessity for caution — 

Defence evidence. 

BfQlion 36 of the I^gal Practitioners Act being 
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drastic' and somewhat axceptional, a great deal of 
care and caution is necessary before taking action 
under it and the person affected must be given full 
opportunity of producing defence evidence L Diwan 
Chand V Emperor, 27 Cr. L J. 333, AIR 1926 Lah. 
227 749 

Letters Patent (All.), cl. 11. See Aora Tenancy Act. 

1901,88. 175, 177 282 

Letters Patent (Som.), cl. 15— Finding that suit 
IS maintainable, whether ** judgment"— Appeal, whe- 
ther lies. 

A finding that a suit is maintainable and should 
proceed, even though embodied in a formal decree, is 
not a “judgment” within the meaning of ol 15 of the 
Letters Patent of the Bombay High Court, and is not, 
therefore, open to appeal. 

Per Coyajee, J —The word “judgment” in cl 15 of 
the Letters Patent of the Bombay High Court means 
a judgment or decree which decides the case one 
way or the other in its entirety, and does not mean 
a decision or order of an interlocutory character, 
which merely decides some isolated point, not affect- 
ing the merits or result of the entire suit B Shri 
Goverdhanlalji Maharaj V Shri Chandraprabhavati, 
27 Rom L R 1496, AIR 1926 Bom 136 5 5 2 

Limitation -Claim by way of defence— Limitation, 
whether can be pleaded. 

It 18 a settled rule of law that no limitation can be 
pleaded against a claim made by wav of defence 0 
Raisunnisa ZorawarSah. 30 W N 121, 13 0 L 
J. 10, A I. R. 1926 Oudh 228 675 

commencement of, during lifetime of full 

owner — Death of full owner — Succession by limited 
owner — Suspension of limitation 
Once limitation has commenced to run in the life- 
time of a full owner, it is not suspended by reason of 
the fact that the full owner dies and is succeeded by 
a limited owner Pat Batisa Kurr v Raja Ram Pady. 
(1925) Pat 343. A I R 1926 Pat 192. 7 P L.T 393177 
Limitation Act (IX of 1871), 8ch. fl, Art 129, 
application of 

Article 129 of Sch II to the Limitation Act of 1871 
applied to all suits in which the plaintiff could not 
succeed without displacing an apparent adoption by 
virtue of which the defendant was in possession and 
where, before the repeal of that Act. the defendant’s 
title had, owing to the afflux of lime, become unassail- 
able, the repeal of that Act would not revive the right 
of any reversioner to the estate to question the validity 
of the adoption under which the defendant claimed. 
P C Vaithtalinoa Mddaltar V Srtranqath Anni, a. 
I R 1925 P.O 249, L R 6 A P 0 169 49 M L J 
769 42 0 L J 563. 48 M 30 0 VV N, 313, 28 
Bom L R 173; (1926) M W N 11. 52 1. A. 322 85 

Limitation Act (IX of 1908), s. 5. 

See r p 0, 1908, s 149 319 

See Vakalatnama 966 

- 8, S— Appeal filed beyond time —Extension of 
liffif, — Discretion of Court — Bona fide review pro- 
ceedings— Issue of notice on application, if suffi- 
cient— Prospect of success 

Discretion of Court must not be exercised arbitrarily 
but upon sound legal principles 
In an application for extension of time by an appel- 
lant who has been prosecuting review proceedings, the 
applicant must show that the application for review 
was prosecuted with due diligence and that there were 
reasonable grounds for filing such an application. 

When the applicant fulfils the above conditions and 

the Court either ignores thern or decides the appUen 
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tioti upon other grounds there would be no oxeroise of 
judicial discretion. 

The test of a 6ona fide application for review is not 
the prospect of success of the applicant Issue of 
notice on the opposite party is sufficient C Ramdhani 
Mucni V. Khakshardab Tati, A. 1. R 1926 Cal 677 

1031 

— S. 5 — Application^ delay in filing — Time 

spent tn obtaining copy not required to he filed — 
Extension of t i me undent cause 
Delay in filing an appeal cannot be excused on the 
ground that it was due to time spent in obtaining a 
ropy which was not required to be filed along with 
the memorandum of appeal R Cuan Elltam v Neo 
Thein Theong, a. I. R 1925 Rang. 361, 4 Bur. L J 
138 786 

8. 5 — Petition presented out of time—Delay^ 

explanation of — -Extension of time, prayer for 
A petition filed out of time must show on the face 
of it the reason for the delay, and there must be an 
express prayer for condonation of the delay under a 5 
of the Limitation Act Pat Laurentius Ekka v Dhuki 
Koeri, 4 Pat 7C6; A. I R 1926 Pat 73; 7 P L T 362 

179 

— 8. 5, scope of — Extension of time for appeal 
— Counseiy wrong advice, effect of 
A party in whose favour a decree or order is passed 
should not be deprived of the advantage of his vested 
right in the same unless there has been on his part 
some conduct raising an equity against him or there 
has been some inevitable accident 
It Ls not each and every mistake of a Counsel 
which per se is to be considered a sufficient ground 
for giving his client the benefit of s 5 of the Limita- 
tion Act. 

A mistaken advice of a Counsel that an appeal lay 
from an order dismissing an application for the 
amendment of a decree, causing a hona fide wrong im- 
pression on the client and a delay in the filing of an 
appeal from another appealable order in execution 
proceeding, cannot furnish a sufficient ground for 
condoning the delay under s 5 of the Limitation Act 
N Sadasheo V Bapu, AIR 1926 Nag. 162 33 

-j—— 88. 5, ^2~-Calcutta High Court Rvles^ Ch. 
A. I /, r 27'- Appeal filed beyond time — Extension of 
time-' Delay in getting decree drawn up - Application 
for office copy of decree, effect of 
Before an appeal can be filed, the decree or order 
must be drawn up and the would-be applicant must 
obtain a copy of the decree or order, which it is his 
duty to file with the memoiandum of appeal 
By reason of r 27, Chap XVl of the Calcutta High 
Court Rules, if the party in whose favour a decree 
has been made does not apply to have the decree 
drawn up within four days from the date of the decree, 
any party to the suit may apply to have the decree 
drawn up. 

It IS not sufficient for a person desiring to appeal 
to put in a requisition for an office copy without 
taking any steps to have the decree drawn up This 
does not afford ground for extension of time under 
s 5, Limitation Act, in the case of an aj^peal filed 
beyond time on account of delay in obtaining copy of 
the decree 

T ime which need not have elapsed, if the appellant 
had tajken reasonable and jiroper steps to obtain a 
copy of the decre,e or order, could not be regarded aa 
requiaitc' time within bub-e. (2) of e. 12 of the Limita- 
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tion Act. C Gobind I*al HirTT v. Official Assionfb, 
29 0 W N 163, A I R 1925 Cal 291 563 

8.6. SeeC P.0, 1908, s 115 775 

8. 6 — Mortgage — Redemption suit — Decretal 

amount determined by Trial CouH enhanced by 
Appellate Court— Civil Procedure Code (Act V of 
1908), a, m — Restitution -Application by mortgagee 
for recovery of mesne profits, whether application 
for execution— Minority of applicant — Limitation, 
extension of. 

Where in pursuance of a decree for redemption 
passed by a Trial Court, the plaintiff pays the amount 
mentioned in the decree and obtains possession of the 
mortgaged property, but the amount payable under 
the decree is subsequently enhanced by the Appellate 
Court, an application by the mortgagee to recover 
mesne profits from the mortgagor by way of restitution 
for the period between the date on which possession 
of the mortgaged property was taken by the mort- 
gagor and the date on which he paid the difference 
betw'een the decretal amount payable under the 
decree of the Trial Court and that payable under the 
decree of the Appellate Court, is an application for 
execution within the meaning of s 6 of the In'mitation 
Act and the mortgagee is entitled to the benefit of 
the provisions of that section O Sant Sahai v. 
Chhutai Kurmi, 3 O W N 65, A I R. 1926 Oudh 
199 2 3 

88. 6, 8, See Punjab T.imitation ('Custom') 

Act, 1920, S8.5,6 294 

*-8.12. iSf^e Limitation Act, 1908, fl 5 563 

8.12 (3). See Limitation Act, 1908, Sen I, 

Art 179 8 9 7 

8. 12— Time allowed for copies, calculation 

of 

Time allowed for copies in filing an appeal should 
be calculated from the date of application up to the 
date when the copies are despatched, and not merely 
up to the date when they are ready L Allah Bakhsh 
V. Municipal Committee, A.I R 1926 Lah. 223 966 

8.14. See Bengal Tenancy Act, 1885, a 46 

37 

8. 14 — Application not lying in any Court — 

Extension of time 

An application which does not lie in any Court 
cannot be taken into account for the sake of extend- 
ing time under s 14, Limitation Act L Mohan Singh 
V Nathu Mal 299 

8. 14 - Civil Procedure Code (Act V of 7908), 

O.VTI, T 10— Plaint presented in wrong Court — 
Order directing return of plaint for presentation to 
proper Court — Time between date of order directing 
return and date of actual return, exclusion of. 
Where a plaint is presented ifi a wrong Court, and 
the Court after inquiry ultimately directs the plaint to 
be returned for presentation to the proper Court, the 
plaintiff is entitled, under s 14 of the Limitation Act, 
to exclude the whole from the date of the 

filing of the plaint in tfife wrong Court to the date on 
which the plaint is actuflifly returned for re-presenta- 
tion. ; 

In such a case the proceedings terminate not on the 
date of the order directing the .plaint to be returned 
•but on the date of the actual return with the endorse- 
ments on the plaint in accordance with the provisions 
of O. Vir, r 10, O P O M Stnna Karuppan v. 
Muthuh Chettiab, 23 L. W. 818; A. I. R. 1926 Mad. 178 

378 


mOUK OASES. 



GfiNBRAI^ INDEX. 


1111 


Vol, 02j 

UtYtitatlon Act— ooutd, 

* — - 8. 1 8. Ste Punjab Tbnanot Act, 1887, s. 50 

597 

■ — 8 . 19 — Pro-note, tnvalid, whether can he used 
as acknowledgment 

When a person borrows a certain sum of money and 
executes a promissory note, he executes it for the con- 
sideration received by him and when it is executed in 
respect of a consideration already passed it is an 
acknowledgment of the liability to pay the amount 
mentioned in the note 

Though a promissory note made payable to bearer 
cannot be enforced as being invalid, it can neverthe- 
less be used as evidence of an acknowledgment of 
liability under a. 19 of the Limitation Act so as to 
save the bar of limitation. M Alella Kesavaramayya 
V ViSAMSBTTI Vrnkatanarasimha, (19.^6) M W N 141, 
SOM L J 36, 23 L W 678, A 1. R 1926 Mad 452 

626 

- 8 . 20. iSiee Evidence Act, 1872,8 114 687 

8 . 20 — Pro-note, execution of, for another — 

Payment of interest hy real debtoi — Extension of 
time 

Where a promissory note is executed in pursuance 
of an agreement between the executant and a third 
party that the former would execute the promissory 
note, but that the latter would pay the interest on it 
and also the principal, this is suOicient evidence of an 
implied condition that that third party should pay 
the interest falling due on the promissory note as 
the duly appointed agent of the executant and the 
payment by him of interest saves limitation, but not 
so, where payment of interest is made not in conse- 
quence of any such agreement between the third 
party and the executant but in consequence of an 
understanding between the executant and the pro- 
misee O National Bank ok Upper India v Bansi 
Diiar, 3 0 W N 83, A I R 1926 Oudh 248 94 

■ s. 23. See Limitation Act, 1903, Sen 1, Art 

36 9 94 

Sch. I, Art. 36, 8 . 23 — Suit for compensation 

for ^damage caused hy defendants' action — Limitation 
-Continuing wioncj' -Date of malfeasance 
Limitation for a suit to recover compensation 
for damage caused to the plaintilTs’ building by 
the action of the defendants in closing up ceitaiii 
drains which emitted watei from the plaintiffs’ build- 
ing on to the detendanta’ premises is two years from 
the date of the damage 

The action of the defendants m closing up the drains 
and thereby causing damage to plaintiffs’ building is 
a continuing wrong as contemplated by s 23, Limita- 
tion Act 

In cases of continuing wrongs the date of the 
damage is the date of the malfeasance within tlie 
meaning of Art 36 of Sch 1 to the Limitation Act L 
Chiranji Lal Ti ShibLal, A I R 1926 Lah 242 994 

02 . See Provincial Small 

Cause Court8.Act, 1887, Sch 11, Art 18 731 

* 70 — Instalment bond — Whole 

amount becoming due on default — Limitation, com- 
mencement of 

Where an instalment bond provides that on default 
in the payment of two instalments the whole amount 
due under the bond shall become payable, and default 
is made in the payment of two instalments, a suit to 
recover the amount of the bond is governed by Art 75 
of Sch I to the Limitation Act, and limitation begins 
to 'run from the date on which the second instalment 
in i’espect of which default was made became due N 
KidAN V. JA80Pii8Ai, A. I. B. 1925 Nag, 298 530 


Limitation Act— contd. 

• Sch. I, Art. B3---Principal and agent~-^Suit 

by agent for re-imbursement — Limitation 
A suit by a commission agent for re-imbursement 
of losses paid on behalf of his principal is governed 
by Art 83 of Sch I to the Limitation Act, and limita- 
tion m respect of each item begins to run from the 
date of damnification LMunshiRamv Bhaowan Das, 
7 L L J 596, AIR 1926 I ah 152 595 

Art. 85 — Mutual open and current 

account— Shifting balance, effect of 
In order that an acco nt maybe mutual open and 
current within the meai mg of Art 85 of Sch I to the 
Limitation Act, there must be^ transactions on each 
side creating independent obligations on the other 
and not merely transactions which create obligations 
on the one side, those on the other being merely com- 
plete or partial discharges of such obligations 

Where an account between two persons resembled 
a Bank pass-book where deposits of monies were made 
and withdrawals of monies took place from time to 
time the balance being in favour either of one or other 
as the case might be 

Held, that the mere shifting of account from one 
side to th'' other did not constitute mutual and inde- 
pendent obi gations M Qovinda Nadan v Ramasami 
Chettiar, (1925) M W N 927, AIR 1926 Mad 224, 
23LW 573 106 

Art. gS — Principal and commission 

agent — Account, mutual, open and current 
A suit on an account by a commission agent, who 
received goods from the defendant and also discount- 
ed his handle, showing a shifting balance sometimes 
m favour of ore '’nd sometimes in favour of the other 
IS a suit on a n utud, open end current account, and 
IS governed b\ Art. 85 of Sch I to the Limitation 
Act L Firm Bihari Lal-Jai Narayan v IIar Narain 
Das, A I K 1926 Lah 283 674 

Art. 115. See Transfer of Propfrty 

Act, 1882, s 95 5 5 9 

Art, 1 20. See Transfer of Property 

Act, 1882, s 53 405 

—Art. 120— Suit for specific per- 
formance, dismissal of Suit to recover loan — 
Limitation 

Defendant handed over a piece of land to the plaint- 
iff as security for a loan, the agreement between the 
parties being that if the defendant failed to re-pay the 
loan within three years, the land would be conveyed 
to the plaintiff Plaintiff continued m possession of 
the land and after the expiry of the three years tiled 
a suit for specific performance of the agreement to 
convey, which was dismissed He then brought a suit 
to recover the amount of the loan 
Held, that the suit was governed by Art 120 of 
Sch I to the Limitation Act, and that the cause of 
action arose when the suit for specific performance 
was dismissed R Mo Po Kin v Ma Po Oh, AIR 
1925 Rang 373, 4 Bur L J 160 736 

Art. 123— hy heir to recover 

share of estate of deceased from eo-heirs — Limitation 
applicable 

There is no reason why a different asipect should 
be given to a claim for a distributive snare of the 
estate of a deceased person against an administrator, 
who should have distributed the estate and given a 
share totlio plaintiff but failed to do so, from the 
aspect of a similar claim against one or more heirs 
of a deceased person who should have amicably 
agreed to 8 p^rtitioxx of the estate and given a share 
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to the plaintiS but have failed to do so. Such a suit 
is governed hy Art. 123 of Sch. I to the Limitation 
Act R Ma Tok V. Ma Yin, A 1. R, 1925 Rang 228; 3 
R. 77 489 

— Sch. I, Art. 1 32. See Transfer of Property 

Act, 1882, 8. 95 559 

Art. 1 32 — Mortgage-deed — Mortgagor 

at liberty to pay at any time — Commencement of 
limitation for mortgagee. 

Where according to the terms of the mortgage-deed 
the mortgagor is at liberty to pay at any time, the 
mortgagee is equally at liberty to foreclose and his 
limitation under Art 132 of Sch I to the Limitation 
Act begins to run at once. L Ziada v Gurdas Ram, 
A. I. R. 1226 Lah. 225 6 5 6 

Art. 1 32 — Transfer of Property Act 

(IV of 1882), s 7Jt — Mortgages, prior and subse- 
quent — Decree obtained by prior mortgagee paid off 
by puisne mortgagee — Suit by puisne mortgagee to 
recover money paid hy him — Limitation, commence- 
ment of. 

Under s. 74 of the Transfer of Property Act a puisne 
mortgagee on paying of! a decree obtained by a prior 
mortgagee acquires all the rights and powers of the 
prior mortgagee as such as determined by the decree 
and the rights so acquired by the puisne mortgagee 
can be <^nforced by him by a separate suit Article 
132 of Sch. I to the Limitation Act would apply to 
such a suit, the period of limitation being twelve years 
from the date on which the money became due to the 
puisne mortgagee, that is to say, from the date on 
which the puisne mortgagee paid of! the prior mort- 
gagee’s decree and became entitled under the pro- 
visions of 8 74 of the Transfer of Property Act to 
the rights created by the decree N Suryabhan v. 
Renuka, 8N. L. J. 2.32, A I R 1926 Nag.Si 118 

134, scope of — Transfer hy 

mortgagee — Suit for redemption — Honest belief of 
transferee — Limitation 

In every case where Art 131 of Sch I to the Limita- 
tion Act is set up as a defence by a transferee from a 
mortgagee, it is mateiial to see what interest tlie 
mortgagee purported to transfer, and where both the 
seller and purchaser honestly believed that the entire 
interest of an owner was being transferred, the Article 
is clearly applicable 

Obiter —The omission in Art 134 of Sch I to the 
Limitation Acts of 1877 and 1908 of the words ‘in good 
faith’ which appeared in the corresponding article of 
the Limitation Acts of 1859 and 1871 now render it 
unnecessary for a transferee from the mortgagee to 
prove that he acted in good faith before he can plead 
limitation. 

Per Ramesam, J.— The possible cases that may 
arise in the case of a transfer by a mortgagee are 
four : — 

(1) Where the transfer on its face purports to be an 
assignment of the mortgagee’s interest only, to such 
a case Art. 134 of Sch. I to the Limitation Act can 
never apply. 

(2) Where the transfer purported to be a sale-deed 
but as a matter of fact only an assignment of the 
mortgagee’s interest was all that was bargainedior, to 
such a case also Art 134 does not apply. 

(3) Where the deed of transfer is a sale-deed and 
what was bargained by the transferee is also an 
absolute sale, though he knew that the transferor had 
only a mortgagee’s interest, in such a case though 
under the timitatioa Acte of 1859 and 1871, Art. 13i 
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may not apply, under the Acts of 1877 and 1900 it does 
apply. 

(41 Where the transfer is in the form of a sale-deed 
and the transferee bargained for an absolute interest 
and acted 6o?ia fide throughout, to such a case there 
is no doubt that Art. 134 will always apply. M Venku 
Shettithi V Ramachandratya, 49 M. L. J. §34; (1925) 
M. W. N 86§; 22 L. W. 885; A. I. R 1926 Mad. 81; 49 
M. 29 342 

Sch. t, Arts. 134, 140, ^48— Adverse pos- 
session during tenure of life-tenant— Remainderman, 

whether afected— Mortgage — Transfer hy mortgagee 

— Redemption suit by remainderman— Limitation. 

Article 134 of Seh. I to the Limitation Act deals 
with transfers of property which has been mortgaged. 
The Article does not specifically require that the 
property should have been mortgaged with posses- 
sion. The suits referred to in the Article being, 
however, suits for possession, it must he assumed that 
when such a suit is brought the defendant transferee 
is in possession. Therefore, the transfer which he 
has taken must have been one which placed him in 
possession and consequently where the transferor ia 
a mortgagee he must have been in possession of the 
mortgaged property at the time he made the transfer. 
It is not, however, necessary that the posseesion. 
which the transferor had at the time of the transfer 
must have been acquired under the mortgage origin- 
ally made in his favour. Even if the mortgage was 
a simple mortgage and the mortgagee subsequently 
gets possession of the mortgaged property otherwise, 
as for example, by purchase in execution of a simple 
money-decree obtained against the mortgagor by 
another creditor, the Article will still apply if it ia 
established that at the time the transfer is made the 
mortgagee was in possession, no matter under what 
title. The Article is designed for the protection of a 
transferee who has been led bv a mortgagee to believe 
that he is acquiring not merely mortgaged rights but 
a full proprietary title 

No act of a life-tenant can be binding upon the 
remainderman who does not claim under the life- 
tenant hut under an independent title 

Per Kanhaiya Lai, J . — Under Art 140 of Sch I, 
to the Limitation Act, a remainderman or devisee can 
sue for possession of immoveable property devised to 
liim within twelve years from the date when his estate 
falls into possession 

Once a person enters into possession of property as 
a tenant for life he cannot hold adversely to the re- 
mainderman Similarly adverse possession for any 
length of time against a tenant for life is ineffectual 
against the reversioner or remainderman whose right 
to possession only accrues on the death of the tenant 
for life 

Article 134 of Sch. I to the Limitation Act allows 
only a period of 12 years for a suit to recover posses- 
sion of immoveable property mortgaged and sub- 
sequently transferred by the mortgagee for a valuable 
consideration, to be computed from the date of such 
transfer. It applies to cases where the mortgaged 
purports to transfer what he is not competent to 
alienate, that is an interest greater than that of a 
mortgagee, and it presupposes a mortgage with pos- 
session or followed by possession as a necessary in- 
cident or ingredient of it because a mortgagee who 
is not in possession cannot transfer possession to 
another or give what he does not possess. If tha 
mortgagee acquires possession in some other oap§Glty» 
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the transfer of possession will be deemed to hare been 
made in the capacity in which it was (rightly or 
wrongly) acquired and such acquisition cannot be 
attributed to the mortgage, where the mortgage itself 
is a simple mortgage or a mortgage not entitling the 
mortgagee to possession by virtue of its incidents or 
terms. 

The object of Art 134 is to protect transferees for 
value who have purchased an interest larger than that 
possessed by the transferor and have been allowed to 
remain in possession and enjoyment of such larger 
interest for a period of more than 12 years In the 
matter of mortgaged properties so transfeired, it con- 
trols Art. 148 m the same way as it controls Art 140 
If the mortgaged property is m the possession, not of 
the mortgagee, but m that of a transferee from him 
who claims to have purchased a larger interest therein 
for consideration, then neither Art 148 nor Art 140 
of Sch I to the Limitation Act will enable the mort- 
gagor or a reversioner or a remainderman to redeem 
the property after the possession of the transferee has 
lasted for more than 12 years A remainderman who 
sues for the redemption of a mortgage cannot escape 
the consequences which Art 1.S4 prescribes A 
Naunihal Singh V Alice Georgina Skinner, 23 A L 
J. 691, AIR 1925 All 707, 47 A 803 63 

Sch. I, Art, 135 — Mortgage with possession 

— Suit by mortgagee to recover possession — Limita- 
tion, commencement of — Submersion of land, effect of* 
In the case of a mortgage with possession, the mort- 
gagor IS liable to deliver possession of the mortgaged 
property to the mortgagee on the date of the mort- 
gage, but IS not bound to do so until the mortgagee 
asks for or seeks to enforce his right to possession If 
the latter fails to do so, the mortgagor’s possession 
cannot be said to be that of a trespasser or wrong-doer 
The mortgagor B right to possession, however, deter- 
mines on the date of the mortgage, and under Art 135 
of Sch I to the Limitation Act, a suit by the moitgagee 
to recover possession of the mortgaged pioperty must 
be brought within twelve years of such date Wheie, 
after such date the land mortgaged becomes sub- 
merged and 18 taken possession of by the mortgagor 
on its re-appearance, the mortgagor will be deemed 
to have remained m constructive possession thereof 
during the period of siibmeision and time will be 
deemed to have continued to run against the mort- 
gagee during the period of submersion In any case, 
time having begun to run against the mortgagee fiom 
the date of the mortgage, the subsequent submersion 
of the land would not have the effect of stopping it 
L Barkat V Relu Mal, 7 L L J 509, AIK. 1925 
Lah. 627 178 

Arts. 142, 143, 144 — Assignment of 

lease — Forfeiture of lease — Suit for possession — 
Limitation — Civil Procedure Code (Act V of 1908), 
s if, Expl IV — Suit by lessee for renewal — 
Subsequent suit for possession by lessor- Adverse 
possession, whether can he pleaded 
Article 143 of Sch I to the Limitation Act only 
applies to suits to enforce reliefs claimable by reason 
of forfeiture or of breach of condition under a contract 
and can only apply to suits brought against parties 
who have incurred that forfeiture or committed the 
breach 

Where, however, a person holding under a lease 
containing conditions of forfeiture has assigned his 
right to another person, a suit by the lessor against 
Ihe assignee for recovery of property by reason of 
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forfeiture or breach of conditions in the lease is not 
governed by Art. 143 The proper Article applic- 
able is 144 or 142, as the case may be 
Where an assignee from a lessee sues the lessor for 
renewal of the lease and fails, it is not open to him 
in a subsequent suit by the lessor to plead title by 
adverse possession Such a plea ought to have been 
set up in the prior suit IVI Manavikeama, Zamorik 
Raja op Oaliclt v Vbnkatagiri Pattar, 23 L. W. 58 

246 

Sch. I, Art. 144 — based on title — 

A diverse possession, plea of— Burden of proof — 
Trespassers, independent, whether can tack possession* 
One trespasser cannot add to his own possession the 
previous independent possession of another trespasser 
When possession passes from one trespasser to another 
there is a constructive restoration, even if a momentary 
restoration, of the true ov^mer to possession 

In a suit falling within Art. 144 of Sch I to the 
Limitation Act the initial onus is on the plaintiff to 
establish his title and he is not under an obligation 
to prove his possession within 12 years of the suit 
On the contrary when the plaintiff s title has been 
proved or is admitted, the burden is on defendax.t to 
establish that he or the person through whom he 
claims has or have been in possession adverse to the 
plaintiff for over 12 years before the suit The defend- 
ant must also prove when his possession became ad- 
verse O SuKHDEO V Ram Dulari, AIR 192G Oudh 
313 825 

fiiTt, against co-mortgagor 

redeeming entire property— Denial of right to pos^ 
session unless charge paid — Adverse possession — 
Limitation 

A suit by a co-mortgagor against another co-mort- 
gagor who has ledeemed the entire property is 
governed by Art 144 of Sch I to the Limitation Act 
and where the latter denies the right of the former 
to enter into joint possession until he has paid his 
shaie of the charge which the latter has defrayed, the 
possession of the latter is adverse and if it has con- 
tinued for 12 yeais the suit is barred bv limitation L 
Narain Das v Sara.j Din, AIR 1926 Lah. 238 980 

Art. Civil Procedure Code {Act 

V of 1908), 0 V, r '10, 0 IX, r 13 — Ex parte 
decree, application to set aside— Service of summons 
— SubstUv ted service — Limitation — Burden of proof. 
A 1 tide 164 of Sch I to the Limitation Act pre- 
scribes a peuod of thirty days for an application to 
set aside an ex parte decree, and the terminus a quo 
is the date of the decree, or, where the summons was 
not duly served, the date on which the applicant has 
knowledge of the decree 

In the case of substituted service effected by order 
of the Couit, the summons must be deemed to be 
duly served for the purpose of Art 164 of 8ch I to 
the ‘Limitation Act, even though it does not in fact 
come to the defendant’s knowledge 
Where the summons is not duly served on the 
defendant, the terminus a quo for an application to set 
aside an ex parte decree is the date on which the 


defendant hes knowledge of the decree, and the 
burden lies upon him to show that his application la 
within time L Dittu Ram v, Nawab, 7 L L J 448; 
air 1925 Lah 639 272 

Art 166. See 0. P. C., 1908, O, 

XXr, R. 90 567 


Art 166, 8. S— Civil Procedure Code 

(Act V of 1908), 0. XXI, r, 90Sx€cution of decre^ 
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~SaU, applicaiion to wt atidi-^Linitalion, txttn- 
sion of. 

The period prescribed under Art. 166 of Sch. I to 
the Limitation Act for an application to set aside a 
sale held lu execution of a decree cannot bo enlarged 
under the provisions of s 5 of the Limitation Act L 
Umrao Singh t;. Beni Prashad-Mehr Ohand 839 

Sch. I, Art. 177 — Appml— Death of res- 
pondent — Application to bring legal representatives 
on record— ’Limitation. 

Article 177 of Sch I to the Limitation Act, which 
prescribes the period of limitation for an application 
to bring on the record the legal representatives of a 
deceased respondent, was not in any manner affected 
by the passing of the Amending Act XXVI of 1920 
It was not till the Amending Act XI of 1923 was 
passed that the period of limitation prescribed by 
Art 177 was reduced from six months to ninety days 
A Alice Okorgtna Skinner v Mukarram Ali Kuan, L 
IL 5 A. C07 Civ , A. L R. 1935 All 77 330 

Art, 177, as amended hy Act XXVI 

of 1020 — Limitation^ period of —''Ditto meaning 
of 

The period of limitation under Art 177 of Limita- 
tion Act IX of 1908 remained at six months even 
after the amending Act XXVI of 1920. 

The word “Ditto” opposite to Art 177 m the 
Limitation Act of 1908 was equivalent to the woids 
“six months” and when the word “Ditto” was allowed 
to stand without alteration after the amendment of 
1920, the meaning of the word could not be held to 
have been changed. M Subram ania Iyer v Hhunmugam 
Chettiar, 49 M. L. J 363, 22 L W. 538, A 1. R 1926 
Mad 65 566 

Art. 179, 8.12 (3) ~ Civil Procedure 

Code {Act V of 1908), s 109 — Leave to appeal to 
Privy Council, application for — Lt nutation —Time 
spent in obtaining copy of judgment, whether can be 
excluded 

Sub-section (3) of s 12 of the Limitation Act does not 
apply to an application for leave \o ap})eal to His 
Majesty'' in Council The time spent m obtaining a copy 
of the judgment appealed from cannot, therefore, he 
excluded in computing the period of limitation pre- 
scribed for such application A Wila\aii Rkoam v 
.Ihandu MaL'Mithu Lal, 24 A 1^ J 319, AIR 1926 
Ali 286 8 9 7 

Art. 181 C ivil Procedure Code (Act 

V of 1008), s ll^If. — Restitution application — Limit- 
ation, operation of 

Where a decree is set aside in appeal, and the order 
is confirmed in second appeal, limitation for an 
application for restitution runs from the date of the 
order in second appeal and not from that in the first 
appeal. 

Limitation for a restoration application is three years 
under Art 181 of Sch I to the Limitation Act. C 
Fazlar Rahman v Abdul Samad 960 

Art. 182. See Execution of decrbb 

782 

Art. 182 (5), See Execution op 

DECREE 709 

Art. 182 (5j — Step-in-aid of execu- 
tion — Assignee decree-holder — Recognition of assign- 
ment^ application for. 

An assignee decree-holder can apply only to the 
Court which passed the decree for being recognised 
gg the aaaignea of the decree and he cannot make an 


Limitation Act— concld. 

application only for the purpose of being recognised 
as an assignee decree-holder His application must be 
one for execution and. therefore, if he does not apply 
for execution, his applicntion would not be considered 
to be a proper application 
An application by an assignee decree-holder to the 
Court executing the decree, stating that the decree 
had been transferred to him, and requesting it to send 
back the records of the case to the Court which 
passed the decree “for the purpose of further conduct* 
ing the suit” is a step-in-aid of execution within the 
meaning of cl 15) Art 182 of Sch I to the Limitation 
Act M Ayyavu Ptllai v Varadaraja Pillai, 50 M L. 
J 116, A 1 R. 1926 Mad 431 770 

Limitation and Code of Civil Procedure 
(Amendment) Act (XXVI of 1920). 5ee Limi- 
tation Act, 1908, Sch. 1, Art. 177 330 

Madras City Tenants' Protection Act (III of 
1922), SS. 2. cl. (4), 3- Lessee of right from 
Corporation to put up building on road side — 
Construction of pucca building — Long possession — 
Issue of permits, effect of — Person in possession, 
whether tenant — Compensation on ejectment. 

Where the defendants prederessor-in-title was 
allowed by the Corporation of Madras to put up a 
building on the roadside in the City of Madras for 
the purpose of selling aerated water and ice and 
leases for terms had been granted and renewed from 
time to time to defendant's predecessor and then to 
defendant, and two years before suit, yearlv permits 
had been issued under tlie Municipal Act to the de- 
fendant to keep the ice depot • 

Held, that the defendant was a tenant within the 
meaning of s 2, cl (4) of the Madras City Tenants' 
Protection Act and was entitled under s 3, on eject- 
ment, to be paid compensation for his building 
When a man has spent a considerable sum of money 
in erecting a pucca masonry building on another’s 
Land, there is a legitimate inference to be drawn 
that lie did so in the hope that he would not be 
evicted, although it is an inference which may be 
rebutted bv other circumstances, which show that he 
could not have had such a hope M Kfsa\alu Naicker 
V Corporation of Madras, 23 L W 233; 50 M L J. 
301, A 1 R 1926 Mad 381 1053 

Madras Civil Rules of Practice, r. 277, object of 
— Pleader application of, to appear against former 
client—" Matter connected t herewith, meaning of — 
Wrong order hy misinterpretation of mile — Rerision. 
Order III, r 4, C P C , does not give an absolute 
right to a Pleader to appear in a Court till tlie termi- 
nation of the proceedings, but only provides in what 
manner a Pleader competent to appear, plead and act 
should be appointed and till what time the appoint- 
ment will be in force. If he is not competent to 
appear, plead and act in any Court under the rules 
governing the procedure m that Court, he cannot 
claim right of audience by virtue of 0. IIT, r. 4. 

A Pleader can appear for a party whose interest is 
opposed to that of the party for whom he had acted, 
drawn up pleadings or appeared in the same pro- 
ceedings, only with the latter’s consent or when 
specially authorised by the Court. 

Rule 277 of the Madras Civil Rules of Practice is 
intended to regulate the proceedings in Courts and a 
practitioner of the Court has to conform to the rules 
governing its procedure. 



OBNERAL INDEX. 


1115 


Vol 98] 


Madras Civil Rutos of Praottoe-oonold. 

The object of r. 277 is not to save the Pleader from 
fi suit for damages by the party for whom he acted 
and against whom he subsequently acted, but to pre- 
vent an unreasonable conduct on the part of both the 
Pleader and the client 

A Pleader who has acted for a party to a suit and 
has discharged himself cannot afterwards act for the 
opposite arty and the Court has power to restrain 
him from doing so on an application made for that 
purpose. 

The words “in any matter connected therewith” in 
r. 277 mean connected with the suit or appeal or other 
proceeding in which the Pleader gave the advice and 
does not refer to a subsequent suit, or appeal or pro- 
ceeding after the termination of the former suit, 
appeal or pioceedmg, where the causes of action in 
the two are different 

The subsequent suit or proceeding or matter can be 
said to be connected with the previous suit or proceed- 
ing or matter only if the foimer flows from, or in 
consequence of, the previous suit or proceeding. 
Otherwise there is no connection at all 

It IS not the identity of the subject-matter that 
establishes the connection between the two suits or the 
identity of the parties but the identity of the right or 
title that IS asserted or domed and the relief claimed 
Where a Court by a wrong interpretation of r 277 
refuses to allow a practitioner to appear against a 
client for whom he is alleged to have acted on a 
former occasion, it exercises a jurisdiction not vested 
in it by law and the order is revisable by the High 
Court M Veerappa Chrttiar v Sundaresa Sastrioal, 
49 M L J. 36C, 48 M 676, 22 L W 606, AIR I92n 
Mad 1201 300 

Madras District Municipalities Act (V of 1884^ 

S. 261 — jSutt against Municipal Council for 
declaration of title to land— Notice^ whether neces- 
sary 

Defendant Municipality sent a notic^e to the plaintiff 
informing him that he had no right to a certain piece 
of land and that he should establish his right by suit 
The plaintiff thereupon instituted a suit against the 
Municipality for a declaration of las title to the 
land 

Heldy that the suit was not one on account of any 
act done by the Municipality within the meaning of 
s 261 of the Madras District Municipalities Act and 
that no notice was, therefore, necessary to be served 
on the defendant under that section M Mi nicipal 
Council, Kochinv Pratath BavuDevussi, 22 L W 
671, A I R 1926 Mad 235 18 

Madras District Municipalities Act (V 071920) 

— Rules for conduct of Elections, r 2 {2) —Nomination 
paper — Signature by agent of candidate, validity of 
— Acceptance of nomination paper by Returning 
O'ffieer — Misconstmiction of rules -Revision — Civil 
Procedure Code (Act V of 1908), s I If) 

Under r 2 (2) of the Rules for the conduct of 
Elections under the Madras District Municipalities 
Act, it IS the candidate himself who must sign the 
nomination paper A nomination papei signed by an 
agent of the candidate with his authority is invalid 
The validity of a nomination paper, even after it 
had been accepted by the Returning Officer, may be 
questioned after the election The Court has, there- 
foi'e, jurisdiction to enquire into the matter and if 
necessary declare the election void. 

A mere error in the construction of rules by a 
Court sitting to dispose of an election petition is not 
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a ground for interference in revision under s. 115, 0 
P 0 , bv the High Court M Doraswami Nadir v . 
Joseph L Mother, A. I R 1926 Mad 319 119 

88. 1 3, 22, Sch. IV, rr. 37, 60, 62— Murzici- 

pal funds— Government, power of, to control Munich 
pal expenditure^ Surcharge — Chairman, whether 
bound to carry out illegal orders of Council — Chair* 
man, liability of, to he surcharged — Writ of 
certiorari, whether available in respect of wrong 
orders of surcharge— Government of India Act, 1915 
(5 dc 6 Geo. V, c 61), s J^O — Government order signed 
by Secretary, Ministry of Local Self-Government, 
validity of 

Under r 37, Sch IV to the Madras District Munici- 
palities Act, the Government has the power to control 
the expenditure of Municipal funds by passing special 
orders prohibiting certain expenditure and expendi- 
ture incurred contrary to such orders is contrary to 
law and illegal, and a Local Fund Auditor is, there- 
fore, entitled to surcharge the same on the person 
making, or authorising the making of, such expendi- 
ture under r 60 (1) of Part II, i^h IV to the x\ot 
A Municipal Council decided to introduce the 
national system of education m all mstitutions under 
its management but the Government at the same time 
by ordei prohibited the use of Municipal funds for 
the maintenance of any school not recognised by 
Government The Municipal Council thereupon 
resolved not to apply for fresh recognition as to 
schools controlled by them 
Held, that cheques issued by the Chairman of the 
Council upon Municipal funds for the purpose of 
maintaining such schools amounted to the illegal 
expenditure of Municipal funds, and that the Chair- 
man was, therefore, liable to be surcharged m respect 
of the amount of cheques so issued by him 

An order of the Government signed bv the Secretary 
to Government, Ministry of Local Self-Government, is 
none-the-less an order of the Gove rnor-in- Council 
under r 37 of Sch IV to the Madras District Mumci- 
palitiea Act and in any case by virtue of s 49 of the 
(Government of India Act, an objection to the legality 
of Government orders on the ground of infonnality 
cannot be entertained by Civil Courts 
Sections 22 and 13 of the Madras District Munici- 
palities Act should be read together and subject to the 
limitation imposed by r 37, Sch IV to the Act, and a 
Municipal Chairman is, theiefore, not bound to carry 
out illegal resolutions of the Council 
The remedy by issue of writ of certiorari is not 
available m lespect of wrong or illegal order of 
8 U 1 charge made under the Madras District Munici- 
palities Act, since a substituted remedy therefor has 
been provided by r 62 of Sch IV to the Act. 

Pei Madhavan Nair, J — Writs of certiorari are not 
ganerally granted when othei equally efficacious re- 
medies exist under the law for the satisfactory redress 
of the grievances complained of M Mahammad Raza 
SahebBklgami V Sadasiva Rao, 49 M 49, A. L R. 1926 
Mad 297 918 

8 , 249, Sch. V, Cl. (o)“ “(?ra^w,” whether 

includes rice and broken rice 

The word “grain” in cl (o) of Sch. V to the Madras 
District Municipalities Act does not include rice and 
broken rice M Municipal Council v Shunmugha 
Moopanar, (1925) M W N 880; 23 U W, 31; A. I R. 
1926 Mad. 251; 49 M. 219 610 
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S. 249, Sen. V, ol. (q)— “MacAtwery”, 

waning of— Collection of handloomSt whether 
Tnachinery. 

The “machinery” contemplated by Sch. V, cl. (q) 
of the Madras District Municipalities Act is machinexy 
worked by power such as steam, water, or electrical 
power, and the word must be confined to such forms 
of machinery as may reasonably be held to be in the 
game category as combustibles, and unwholesome or 
dangerous trades. 

Machinery worked bv hand such as handlooms or 
sewing machines is excluded from the scope of s. 249 
of the Act. 

A collection of maggorm is not “machinery” within 
the meaning of Sch. V, cl. {q) of the Act and no 
license is, therefore, required to be taken under s. 249 
of the Act for using the same. M Alampath Krishkan 
r. Municipal Prosecutor, 23 L. W. 413; 27 Cr L J. 
361, A. I. R, 1926 Mad 430; (1926) M. W. N. 463 873 

Madras Estates Land Act (I of 1908), s. 2 (3) 

— Po$t settlement inam, whether estate — Inamdar, 
whether land-holder — Second appeal— New case. 

The consideration that a person is the owner of both 
the varans is material in determining the applicabil- 
ity of the Madras Estates Land Act, only where the land 
is a whole inam village and an enfranchised mam 
Where a post settlement inam is a whole village 
held on a permanent under-tenure, the case falls 
imder a. 2 (3) (e) of the Madma Estates Land Act 
Where in a suit by a tenant claiming to be a ryot 
under the Madras Estates Land Act to set aside an alleg- 
ed sale of his holding against an inamdar, the plaintiff 
and the defendant both in the Trial Court and in 
the Court of Appeal proceed on the footing that 
the plaintiff was a ryot and the defendant a land- 
holder, It IB not open to the defendant in second 
appeal to contend that he (the defendant) was a ryot 
and that the plaintiff was an under-tenant under him 
and that the Madras Estates Land Act was not applic- 
able as between them M Bhunjanga Rao v. Ppriya- 
THAMBi Goundan, A. I R. 1926 Mad. 635 1047 

8. 3 (2) (d) — Vtllages in hilly tracts, grant- 
ed in inam whether estate 

Where a number of villages in- hilly tracts were 
granted in inam and there was no evidence to show 
either that only the revenue of the hills was granted 
or that the grantee did not own the kudivaram' 

Held, per Ramesam, J , that the villages did not 
constitute an “estate” within the meaning of s 3 (2) (d) 
of the Madras Estates Land Act. M Thanappa Chetty 
V. EsupKiian Sahib, 23 L. W. 36 753 

8.3 (5) — Land-holder — Post-settlement inam 

— Grant of both varams— Grantee, whether land- 
holder— Occupancy rights, acquisition of —Grant m 
inam and perpetual lease on favourable rent, 
distinction between — Wastelands — Inam grant, whe- 
ther can he made. 

Although the grant of a post-settlement inam com- 
prises both the varams, the grantee is a land-holder 
and a ryot under him can, therefore, claim occupancy 
rights, but where the grant is of the kudivaram alone, 
the grantee is merely a ryot and his under-tenant 
cannot claim rights of occupancy. 

The distinction between a grant in inam and a 
perpetual lease on A favourable rent is a real though a 
fine one. 
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.Per Vtnkatasubha Rao, J.— It cannot be laid down 
that an inam grant of waste land is in law impossible 
M Chintalapati Butch i Sbbtayya Gaku v, Gollavilli 
Appadu, A. I, R. 1926 Mad. 526 814 

8 $. 112,189- -Ryotwari holding — Rent salt-^ 

Suit by real owner, maintainability of. 

The real owner of a ryotwari holding can sue in a 
Civil Court for a declaration that certain lands belong 
to him and that a sale thereof held under the provi- 
sions of the Madras Estates Land Act is fraudulent, 
invalid and not binding on him. Such a suit is not 
barred by the provisions of s. 189 of the Madras Estates 
Land Act M Seetharama Naidu v. Qovindasami 
Ohettiar,23 L.W 149, (1926) M W. N. 162; A. I R. 
1926 Mad 352 9 76 

88.131,189, 192, Ch. Vl—CmZ Procedure 

Code (Act V of 1908), 0. XXI. 89, 92--Sale of 
holding — Application to set aside sale, rejection of 
— Suit to set aside sale, maintainability of— Juris- 
diction of Civil Courts. 

Civil Courts have jurisdiction in all cases in which 
they would have had jurisdiction prior to the passing 
of the Madras Estates Land Act, except in so far as 
jurisdiction is expressly or by necessary implication 
taken away by the provisions of s. 189 of the Act. 

A Civil Court has jurisdiction to entertam a suit 
by a ryot to set aside a sale of his holding held under 
the provisions of Ch. VI of the Madras Estates 1 -and 
Act. The fact that an unsuccessful application had 
been made by the ryot under s. 131 of the Act to set 
aside the sale makes no difference M Mahaltnga 
Naickbr V Vrlaya Naicker, 22 L.W 794; (1925) M W. 
N 881; A L R. 1926 Mad. 190; 48 M. 490 412 

8. 1 Ejectment— Agricultural land— Sale 

by ryot for building purposes — Actual building only 
on small portion — Value as agricultural land, 
whether impaired— Landlord's right to eject 
Where a ryot sells the major portion of an agricul- 
tuial holding for building purposes he in effect oon- 
veits the agricultural land into a building site, and 
thereby materially impairs the value of the holding 
for agricultural purposes and the landlord is entitled 
to a decree in ejectment under a 151 of the Madras 
Estates Land Act It is immaterial that on the date 
of the suit only a small portion of the land has been 
built upon M Chandra Mouleswara Prasad v. 
Yadavalli Kameswara, (1925) M. W N. 776; 22 L W. 
833; 50 M L J. 97, A. I R. 1926 Mad. 157 402 

Madras Local Boards Act (XIV of 1920), ss. 35, 

56 (4) —Failure of member to attend three con- 
secutive meetings of District Board— Restoration, 
effect of — Fresh oath of allegiance, whether neces- 
sary — Taluk Board member, election of, to Distinct 
Board — Loss of and restoration to membership of 
Taluk Board, effect of — Election petition — Amend- 
ment application after expiry of period fixed, whe- 
ther permissible. 

Where a member of a District Board fails to attend 
at the meetings of the Board for three consecutive 
months and is restored to office under s 56 (4) of 
the Local Boards Act by a resolution of the Board, 
he does not become a new member but is merely 
restored to the office of membership for the balance 
of the period for which he was originally elected and 
8 fresh oath of allegiance is, therefore, unnecessary. 

Where a member of a Taluk Board who has been 
elected to the District Board loses his membership 
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of the former by absence for three consecutive 
mouths and thereby loses his membership of the 
District Board also and is then restored under s 56 
(4) of the Local Boards Act to the membership of the 
Taluk Board by a resolution of the said Board, such 
resolution cannot have the effect of restormg him to 
the membership of the District Board as well. 

An application for an amendment of an election 
petition hied after the expiry of the days allowed for 
an objection petition is not unsustainable and may m 
the discretion of the Judge be allowed 
Section 35 of the Madras Local Boards Act is 
inapplicable to an election petition and cannot cure 
defects in an election M Kandasami Chettiar v. G F 
F. Foulkes, A I R 1926 Mad 396 100 

88. 36, 38, Set C. P C 1908, O XXIII, r '3 

311 

Madras Survey and Boundaries Act (IV of 
1897), S, 13, applicability of — Dispute as to 

boundaries, absence of 

In order to apply the provisions of s. 13 of the 
Madras Survey and Boundaries Act, it is necessary to 
show that there was a dispute before the boundaiy 
was settled, or an appeal was preferred fiom the 
settlement of the boundary The meaning of the 
section IS that when there • has been a dispute between 
arties as to a certain boundary line and that dispute 
as been settled by a competent officer, that decision 
IS binding and can only be set aside by taking 
appropriate steps for that purpose within a certain 
time M Municipal Council, Cochin v Pratath Bavu 
Dbvu8si,22L. W 671, a I R 1926 Mad 235 18 

Madras Village Courts Act (I of 1889), s. 78 

as amended by Act II of 1920— Rules framed by 
Madras Government, rr, 18, Forum, creation of , 
for deciding disputes as to election to panchayat — 
Suit in Civil Courts challenging validity of election, 
whether maintainable — Power to make rules to 
regulate appointments and elections, whether includes 
power to appoint Tribunal to decide objections to 
elections — Defect in qualification of members — 
Panchayat Court, working of. 

Where a public body has been created by Statute 
and that Statute empowers Government to frame rules 
for Its working, it is open to the Government to 
create a forum for the purpose of deciding disputes 
as to elections directed to be carried out imder the 
Statute and thereby to exclude the jurisdiction of the 
Ordinary Civil Courts 

Under s. 78 of the Madras Village Courts Act, which 
empowers the Governor-m-Council to make rules to 
regulate the appointments or elections of Presidents 
and other members of the Panchayat Courts, it is a 
necessary part of this power of regulation that 
Government should appoint a Tribunal to enquire 
into and decide objections to such elections. 

Under r 18 of the rules framed by the Madras Govern- 
ment under s. 78 of the Act objections to an election to 
a village panchayat have to be made within a prescrib- 
ed time to the Revenue Divisional Officer, whose 
order, or that of the Collector, thereon is final and not 
liable to be contested by suit or otherwise. 

A Civil Court has, therefore, no junsdiction to 
entertain a suit challenging the validity of such elec- 
tions. 

Itule 64 of the rules fiamed by the Madras Qovem- 
maat under s. 78 of the Madras Village Ooiirts Act 
proridea ftUJy for tha cowpeteaoy of the proceedings 
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of Panchayat Courts despite defects m their con- 
stitution or in the qualifications of their members M 
Kannuri Venkata Siva Rao v. Chittooui Rama 
Krishnayta, (1925) M W N. 874, 23L W 103, SOM 
L J 148, AIR 1926 Mad. 246 790 

Malicious prosecution — Damages, suit to recoier 
— Reasonable and probable cause, absence of — 

Malice, proof of 

In order to succeed in a suit to recover damages 
for malicious prosecution the plaintiff must prove 
malice as well as absence of reasonable and probable 
cause 

Where a prosecution is obviously false and not 
mstituted in good faith the Court will infer malice, 
but where a prosecution has been instituted under a 
bona fide belief that the accused has committed an 
offence even though that belief is mistaken, the plaint- 
iff cannot obtain a decree unless the jjrosecution was 
malicious as well, even if enquiry had shown that no 
offence was committed R Mauno'Set Khaino v Maunu 
TunNyein, A I R 1925 Rang 221,4 Bur L. J 69,3 
R.82 512 

^ suit for damages for— Death of plaintiff— 

Legal representative, whether can continue suit 
A suit for damages for malicious prosecution cannot, 
after the death of the plaintiff, be permitted to be 
earned on by his executor or legal representative M 
Palaniappa Chettiar V. Rajarajebwara Sethupathi, 22 
L W 858, 50 M L J 34, A I R 1926 Mad 243, 49 
M 208 3 6 6 

Marwat grant, nature of 
A marwat giant m Oudh is heritable, but not 
transferable. O Ram Shankar Singh v Lal Bahadur 
Singh, 3 0. W N. 267, A 1. R. 1926 Oudh 277, 13 0. 
L J. 216 637 

Mesne profits C P 0 , 1908, s 2 (12), 0 XX, 

R 12 768 

C P 0 , 1908, 0. XXXIV 314 

— "-■■ ■ , decree for — Ascertainment of mesne poftts, 
application for, nature of— Dismissal of application, 
legality of— Limitation 

An application for the ascertainment of mesne profits 
18 an application m the suit itself and the law of 
limitation has no application to it, so long as the suit 
IS a pending suit. 

Where a claim for mesne prohts has been decreed, 
an application for ascertainment of mesne profits 

cannot be dismissed, inasmuch as the dismissal of 

the application would amount to a dismissal of the 
suit which has already been decreed Pat Bhatu Ram 
Modi v. Fooal Ram, (1925) Pat. 357, 5 Pat. 223, A. I R 
1926 Pat 141, 7 P L T. 340 629 

, inquiry as to— Burden of proof— Right to 

begin— Civil Procedure Code (Act V of 19081 ss 2 
(12), UI,0 XVlII,r 1. 

In a proceeding for ascertainment of mesne profits, 
the amount of the profits which the person in occupa- 
tion has actually received is a matter within the 
peculiar knowledge of that person and, under s. 106 
of the Evidence Act the burden of proving the 
amounts actually received will lie on the person who 
received them, but the burden of provmg the profits 
that the person in occupation might have received 
will he on the person who claims them 
Order XVlll, r. 1, 0 P. C , is applicable to such a 
proceeding by virtue of s. 141 of the Code and the 
person daixrungthe profits must adduce his evidence 
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first. If the person claiming the profits adduces no 
evidence, no mesne profits can be awarded to him at 
all. M Kamakka v, Nbgasam, 47 M. iiOO, 48 M. L J. 89, 
A. I. R. 1925 Mad. 145 792 

, suit for-' Calculation of profits — Burden of 

proof — Mesne profits, nature of— -Civil Froccdme 
Code (Act V of J908), s. 2 

The onus of proving what profits might, with dtie 
diligence, have been received in any year lies upon 
the party claiming mesne profits, but the onus of prov- 
ing what profits the person in wrongful possession 
actually received lies upon the person m possession 
The best evidence of the piofits deiivabie fi om the 
cultivation of a particular held in any given year i.s 
the evidence as to the actual yield m that year minus 
the cost of cultivation But such evidence, m order to 
be useful, must be exact, and it is always open to the 
party out of possession to falsify the accounts as to 
the number of measures of grain gathered at the har- 
vest or the price prevailing when tliey were sold or 
the cost of cultivation. He may also adduce evidence 
to 2^1 ovo that the occupant was not diligent and might 
have got greater profits by proper diligence 

In the absence of evidence as to actual profits, the 
next best evidence is evidence as to 2 :>o 88 ible profits, of 
which evidence as to yield of similar adjoinmg lands 
in the year m dispute is an example 
The yield of the suit lands in other years is not 
such a good guide as evidence as the yield of neigh- 
bouring lands of similar quality m the year in dispute 
would be. 

Mesne profits are m the nature of damages which 
the Court may mould according to the justice of the 
case. 

Where in a suit for mesne profits, the story of the 
defendant that he suffered a net loss is incredible or 
the loss is due to lack of proper diligence, but the 
plaintiff fails to produce any evidence himself as to 
the actual piofits, or the piofits which might have been 
received by the defendant with due diligence, the 
suit must be dismissed. M Muhammad Abdul Gaffur 
V. Muhammad Bamsuddin, 47 M. L, J. 730, A, I. R. 1925 
Mad 297 139 

Minor— Alienation by de facto guardian— Case in 
which interest of minor involved— Court, duty of. 
See Hindu Law— Guardianship and minority 727 

Mistake of fact — Money paid, when can be recovei'- 
ed— Mistake between payer and third person, effect of 
Where money is paid under a mistake of fact 
intentionally, without reference to the truth or false- 
hood of the fact, the plaintiff meaning to waive all 
enquiry into it, and that the person receiving shall 
have the money at all events, whether the fact be true 
or false, the latter is entitled to retain it, but if it is 
paid under the impression of the truth of a fact which 
IS untrue, it may ordinarily be recovered back, 
however careless the party paying may have been m 
omitting to use due diligence to enquire into the fact. 
The mistake must, however, be one as between the 
person paying and the person receiving the money and 
as to some fact affecting the right of the payee to 
receive the money. R China v, Te Thob Seng, 3 R. 477, 
A. I. R. 1926 Rang. 14 233 

Mortgage. 

8 t % Also ( i ) 0. P. 0., 1908, 0. XXXIV. 

(it) Tbanspbe op Property Act, 1882, ss. 58 
TO 104 

Oo^mortgagors— Suit against one redeeming. 

(See LiuxTATiOK Act, 1908) Soe, I, Art. 144 980 


Mortgage— contd. 

Deedf simple, executed by mortgagor in favour 

of mortgagee — Mortgagor, heirs of, whether bound, 

A simple deed executed by the mortgagor in favour 
of the mortgagee and containing the stipulation that 
the money taken under it shall be paid at the time of 
the redemption of the mortgage can be enforced 
against the heirs of the mortgagor. 0 Ra is unnisa v. 
ZoRAWAR 8 ah, 3 O. W. N 121, 13 0. L J. 10; A I. R 
1926 Oudh 228 675 

Foreclosure— Bengal Land Redemption and 

Foreclosure Regulation (XVII of ISOd) — Punjab 
Land Revenue Act {XVII of 1887), s. Revenue 
Records, entry in — Presumption— Redemption suit — 
Burden of proof 

Where in the case of a mortgage comprising a 
fltijnilation by way of conditional sale, the mortgftgee 
purports to take foreclosure proceedings and a muta- 
tion IS theieafter recorded m the Revenue Records 
showing that the mortgagee s rights have been con- 
verted into full proprietary rights, the buiden is 
nevertheless upon the mortgagee, in a suit for redemp- 
tion brought by the mortgagor, to prove that his 
mortgage right has been converted by foreclosure pro- 
ceedings in accordance with law into a fall i^roprie- 
tary right. The only onus thrown upon the plaintiff 
in such a case is to show that there was a mortgage 
and that it was granted within sixty yeais of suit. Once 
this is established, it -would rebut the prima facie 
presumption of conectness of the Revenue Record 
entry, and the onus would then b© on the defendant 
to show that the revenue entry is m fact correct and 
that there was a proper and legal foieclosure. L 
Ruldu Ram v, {iSuratn ^Singh, 7 L. L. J. 618, A, L R. 
19i6Lahl20 5 31 

Grove planted by mortgagee— Accession-^ 

Right of mortgagor to grove. 

Where a mortgagee m possession, ivithout th© 
consent of the mortgagor, plants a grove which is not 
necessary for the preseiwation of the piopeity and of 
which separate possession is not possible, the mort- 
gagor is entitled to possession of the grove un- 
conditionally. O Jahangir v. Ram Habakh, 13 0. L J 
243 262 

Interest charge 

A mortgagee is entitled to treat interest due under 
a mortgage as a charge upon the property m the 
absence of a contract to the contrary and to refuse re- 
demption unless it is included in redemption pnee* 
L Ladha Hingh V. Sundae Singh 762 

o/ moveable property— Sale of property in 

execution of decree against mortgagor — Mortgagee, 
whether entitled to follow property in hands of 
purchaser, 

A mortgagee of moveable property is not entitled to 
follow the mortgaged property into the hands of a 
purchaser who has purchased the property at a sal© in 
execution of a decree against the mortgagor. R 
Nachiappa CHBrriAB v, Mahomed Sabir Khan, A. I. R. 
1925 Rang 303; 4 Bur. L. J. 135 370 

Prior and subsequent mortgages — Redemption 

— Interest, whether must be paid along with principal 
— “Girwi," whether means usufructuary mortgage. 
The meaning of the word ''girwi'" is not restricted 
to a usufructuary mortgage. 

A deed of second mortgage recited the first mart* 
gage and declared that the mortgagor should not be 
entitled to redeem the first mortgage without dis- 
chargmg the second loan also; 

Held, that the second mortgage was in the nature 

pi »a additional mortgage nypo^l^ocating th« pro'i 
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perty and that the mortgagor was not entitled to 
redeem the first mortgage without at the same time 
discharging the second. 

A deed of second mortgage recited the amount 
borrowed and the rate of interest and then stated that 
‘‘this money'* shall be paid when the amount due on 
the prior mortgage is paid and the prior mortgage is 
redeemed There was no stipulation that the mterest 
was to be added to the principal, and permission 
was granted to the mortgagee to sue for interest 
separately 

Held, (1) that the expression “this money" in the 
deed included the principal money togethei with 
interest, 

(2) that the permission granted to the mortgagee 
to sue for interest sepaiately was an additional pri- 
vilege granted to the mortgagee and that he was not 
bound to sue separately foi interest , 

(3; that the mortgagor was, therefoie, bound to pay 
the entire amount of mteiest to the mortgagee at the 
time of redemption A Shib Narain v Gajadhar, 24 
A L J 260 772 

Redemption —Amount in dispute— Absence of 

tender- Dismissal of suit, whethei justified - -I nterest 
— Contract rate exccssii't — Court, whethei can reduce 
interest 

Wheie the amount to be tendered foi ledempticn is 
in dispute the moitgagor's suit for redemption cannot 
be dismissed on the giound that no tendci ^\as made 
A Court has no power to reduce the contractual 
rate of interest solely on the ground that it is 
excessive 0 Sauda liux biNGH Kandhia lirx 665 

Redemption by one of several mnrtgagois 

One of several mortgagois is entitled to redeem the 
entire moitgage and by doing so he steps into the 
shoes of the moitgagee m respect of the shares of the 
other mortgagoi 8 LRamLabhayai? Kartar Singh, 
7 L L J 46b, A I R 1925 I.ah 651 261 

suit —Consideration, receipt of — Burden of 

proof — Evidence Act {1 of 187 L*), s 102, Ulus (b) — 
Consideration, inadequacy of, effect of 
Wheie a mortgagor admits the execution of the 
mortgage-deed, it lies upon him to prove that the con- 
sideration mentioned in the deed had not been received 
by him in full The mere fact that he had been 
recklessly borrowing money would not absolve him 
from discharging the burden that lies upon him 
An equity can be founded upon gross inadequacy of 
consideration only when the inadequacy is such as to 
involve the conclusion that the party either did not 
understand what he was about or was the victim of 
some imposition. L Jiwa Ram v Jiianda Singh, 1 L. C 
43 346 

Muhammadan Law — Dow^r, whether property 
The word “property" as understood in Muhammadan 
Law does not mclude res incorporales which a claim 
for dower is. 

The word “pnee" in the definition of sale m s 54 
Transfer of Property Act, means “money " 

A Muhammadan transferring property m heti of 
dower to his wife does not receive any “pi ice" within 
the meaning of that word in a. 54, Transfer of Property 
Act 

There is no difference m principle whether the pro- 
perty is transferred ‘as dower’ or ‘in lieu of dower’. 
O Bashir Ahmad v, Zobida Khatdn, 3 O. W. N. 105, 
A. I R. 1926 Oudh 186 265 

— -Gift by father to minor son-^-Transfer of 

fommon — Registration, 


liis 

Muhammadan Law— contd. 

A gift by a Muhammadan father to his minor son is 
complete when the deed of gift is completed and 
neither transfer of possession nor registration of the 
deed is necessaiy to complete it L Fateh Mahomed 
V Mitha, AIK 1926 Lali 286 479 

Gift— Hiba-bil-ewaz, nature of — Conveyance 

of landed property for dower —Transaction, whether 
sale — Pre-emption^ right of — Oudh Laws Act (XVIII 
of 1876), s 9 

A conveyance of landed property by a husband to 
his wife in consideration of an extmction of herjdowei- 
debt 18 a gift of the form known as hiba-bil-ewaz in 
Muhammadan Law, and as such is not liable to pre- 
emption It cannot be regarded as a sale attracting 
the provisions of s 9 of the Oudh Laws Act 
A hiba-bil-ewaz is a well recognised mode of trans- 
fer of property m Muhammadan Law'’ A sale is 
equally a well-understood form of contract in the 
same law, yet according to that law the legal in- 
cidents of each case differ m many respects 

A hiba-bil-ewaz is a combination of tw'o recipi ocal 
gifts 

The consideration for a transaction of hiba-bil-ewaz 
in Muhammadan Law does not, therefoie, rest meiely 
in the pecuniaiy value of the subject-matter of the 
gift and of the return but there is ahvays a personal 
element when the gift is made m favour of one’s wife 
01 other near relations 

It is wholly unsafe to deduce a rule of law that a 
claim for pi e-emption can he in respect of a tiantac- 
tion of hiba-bil-ewaz if in effect it amounts to a sale, 
when no snchiule was promulgated by the Muham- 
madan juiists O Bashir Ahmad v Zukida Khathn, 
3 0 W N 105, A I R 1926 Oudh 1S6 265 

^ revocahility of 

When once a delivery of possession has been made 
a gift under Muhammadan Law is not levocablo if 
the conditions of the gift have not been bioken L 
Hakim Din V QutabDin, A 1 R 1926 Lah 211 264 

- , Interpretation pi —Jurists, difference 

among — Rule applicable 

When Muslim Jurists of authority express disfient- 
mg opinions upon some question, the Courts are at 
liberty to adopt that view which in their opinion is 
most m accordance with justice m the particular cir- 
cumstances of the case A Mohamad Afzal v Moham- 
mad Mahmud, 24 A L. J 307, A 1 R 1926 All 327 

840 

Marriage with wife's sister- - Issue, whether 

legitimate — Child horn six months after fasid marri- 
age— Presumption of legitimacy — Evidence Act (I of 
1872), s 111, application of 

Muhammadan Law does not place unions, as English 
Law dues, in two categories, valid and invalid, but 
in three catagones of void ah iniiio (hatil) forbidden 
but not entirely void if consummated (asid), and 
lastly valid. 

Under the Muhammadan Law, the marriage of a 
man to a sister of his existing wife, is asid but not 
hat'll Such a marriage, though invalid for certain 
purposes, is valid for the purpose of legitimatizing 
the issue 

Under the presumption of Muhammadan Law, in 
the case of a fasid marriage, a child born on the 
•xpiry of BIX months of copula is to be regarded aa 
legitimate. 

Section 112 of the Evidence Act cannot be held 
applicable to marriages under the Muhammadan Law. 
A any rate the ■ection cannot have any applioatioz^ 
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Muhammadan Law— ooncld. 

to a fasid marriage under that law. 0 Kaniza v. Hasam 
Ahmad Khan, 3 0. W. N. 114, A. L R. 1926 Oudh 231 82 

Restitution of conjugal rights, suit for— 

Reliefs whether discretionary—Restitutxon, pre- 
judicial to health and happiness of wife— Relief ^ 
whether can be refused. 

In the case of Muhammadans a suit for restitution 
of conjugal rights is m the nature of a suit for specific 
performance being founded on a contract of marriage 
which the Muhammadan Law regards as a civil one. 
The relief claimed by the plamtilf in such a suit is a 
discretionary one and it is open to the Court to refuse 
to grant it even though the validity of the marriage 
was established on the ground that its enforcement 
would be prejudicial or dangerous to the health, 
happiness or life of the wife. N Khurshbio Begam v. 
Abdul Rashid, 9 N L. J. 11; A. 1. R. 1926 Nag 234 913 

“Waqf,” meaning of— Grant in perpetu ity — 

“Waqf," use of, in deed, effect of 
Waqf m its primitive sense means detention; but it 
implies detention of a thing in the implied ownership 
of the Almighty God in such a mannei that its profits 
may revert to or be applied for the benefit of man- 
kind, and the appropriation 18 obligatoiy so that the 
thing appropriated or set apart can neither be sold 
nor given nor inherited The essential condition is 
that it should be a settlement m perpetuity or in 
other words, the ultimate end must be one that can- 
not fall The object of a waqf must be charitable, or 
if the waqf is made for the support of one’s descend- 
ants, it must include an ultimate dedication for 
religious, pious or charitable purposes. 

The mere use of the word "Huaqf" m an instrument 
cannot be separated from the ijontext so as to convert 
a personal grant to a specified set of individuals into 
a public disposition. 

A deed of grant provided that the grantees and 
their grand-children, generation after generation, 
should for ever enjoy the property except in so far 
that they would have no power to transfer or 
hypothecate the property or to grant leases thereof for 
a period exceeding five'years 
Held^ that the deed provided for a succession of 
life-estates without any ultimate dedication either to 
the poor or to any other charitable object recognised 
by the Muhammadan Law and that, therefore, it did 
not operate to create a valid waqf A Muhammad 
Apzal V. Muhamad Mahmud, 24 A. L. J. 307, A. I R 
1926 All. 327 840 

< ' — * Muttawalliship — Succession. 

Under the Muhammadan Law in the absence of any 
rules laid down by the founder of the mosque, the 
muttawalli for the time being may validly appoint 
a successor to himself. M Dost Muhammad v. Kadar 
Batcha, 23 L. W. 240, AIR. 1926 Mad 466 950 

Nagpur Judicial Commissioner’s Court, powers 
oF revision. See Cr. P. O , 1898, ss 435-439 851 

Negotiable Instruments Act (XXVI of 1881), 
S. 28 — Pro-note, execution of , for another — Personal 
liability not intended — Inducement by promisee — 
^Inducement by real borrower. 

It a negotiable instrument does not set out clearly 
that the maker is not personally liable the fact of the 
knowledge of the payee that the executant did not 
intend to incur personal liability is irrelevant. 

Where, however, the promisee induces the execu- 
tant of a pro-note to sign the pro-note upon the belief 
that a third warty only, and not he, would be liable 
thereunder, the\ executant cannot be held to be 
^Clble, 


Negotiable Instruments Act— contd. 

Where the belief is induced by the third party and 
not the promisee, the executant cannot escape liabili- 
ty O National Bank of Upper India v. Bansi Dhar, 
3 O. W. N. 83, A. L R 1926 Oudh 248 94 

SS. 28, 29— Pro-note executed by guardian 

of minor— Personal liability^ whether excluded— 
Pro-note executed as executor — Liability, extent of- - 
Sections 28 and 29, difference between 
On a negotiable instrument only the executant is 
liable. The question that has in each case to be 
determined is, on a fair construction, who is the exe- 
cutant of the document? Is the executant ni truth the 
principal although the agent’s signature appears on 
the bill oris the executant the agent although the 
prmcipal is named? The intention may be inferred 
from the whole of the instrument. 

Under s. 28, Negotiable Instruments Act, an agent 
signing d pro-note is pi ima acie liable on the note 
but he may exclude his liability by indicating on the 
note that he signs as agent or that he does not intend 
to incur personal liability In each case the question 
18, are the woids sufficiently unequivocal to indicate 
that the agent has not made him self personally liable 
Section 28 of the Negotiable Instruments Act in 
terms applies only to the single case of piincipals 
and agents, but the principle of the section is appli- 
cable to the cases of guardians and wards 
Where the guardians of a minor who executed a 
pro-note on behalf of the minor recited in the body 
of the note that the debt was due by the minor’s 
father and that they were appointed guardians by him 
but in the operative part they made themselves per- 
sonally liable 

Held, that their personal liability was not clearly 
and unequivocally excluded and the executants were 
personally liable 

The language of s 29, Negotiable Instruments Act, 
is widely different from that of s. 28 of the Act. 
Firstly, under s 28 it is sufficient to indicate that 
personal liability is excluded, but under s. 29 there 
must be express words limiting the liability and 
secondly, under s 28 the agent’s liability may be 
altogether excluded whereas under s. 29 the execu- 
tor’s liability can only be limited to the extent of the 
assets. 

Tlie applicability of s. 29, Negotiable Instruments 
Act, does not depend on the question whether the 
executant is in fact the legal representative of a 
deceased person. It is enough if the note purports to 
have been executed by the executant in his capacity 
as legal representative, such as that of an executor of 
the estate of a deceased person. 

A person who executes a pro-note as executor ap- 
pointed under a Will, is personally liabie thereunder, 
unless he expressly limits his liability to the extent 
of the assets received by him as such. M Koyyala** 
MUDi Subbanna V. Koduri Bubbarayudu, 50 M. L. J. 
125, A. I. K. 1926 Mad. 390 806 

— 8, 76 (d)— Hundi — Presentation---Kxindi in 
lieu of previous debts imdmissible — Original cause 
of action as basis of claim. 

When one and the same person is the drawer and 
the drawee of a hundi no presentation of hundi on 
due date is legally necessary. 

Where a hundi is executed in lieu of previous debts 
and the hundi is inadmissible in evidence for want of 
proper stamp the plaintiff can fall back upon the 
original cause of action. L Firm Buoau Mai pARtlA 
Nano v. GosaIi Obakp, 8 U L. J. 3; 7 L, U3 101 $ 
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Notice to husband, whether notice to wife. 

In India, the knowledge of a husband cannot be 
treated as tantamount to the knowledge of the wife 
Whio is a pardanashxn lady O Qamar Jahan Begam v 
Munney Mirza,12 O.L J. 313, 2 0. W. N 413, A I 
Rl925 0udh613 559 

N U\9ar\GQ—Latrine~ Test 
The question as to whether a latrine constitutes a 
• nuisance from the legal point of view, must be judged 
by general standards on the principle enunciated in 
the legal maxim Zcx non favet votis delicatoium, and 
a particular latrine cannot be such a nuisance if 
latrines of the sort are common all over the city N 
Gopal V. Krishnaeao 678 

Oaths Act (X of 1873), s. 9- -Parties agreeing to 
abide by statement of referee -Examinationofveferee 
— Omission — Referee, whether can be re-examtned. 
There is nothing in the Oaths Act which declares 
that once a referee, by whose statement the paities 
have agreed to abide, has been put upon his oath and 
has been examined, he cannot be re-called and ic-ex- 
ammed, if all the pomts which are necessary to be 
established for the decision of the case have not been 
put to him A Radha Kishun v. Kashi Nath, 24 A L 
J 241, A 1. R 1926 All 266, 48 A 276 510 

“8S. 9, 10, 11 — Revocation of o/fei to be 

bound by oath— Discretion of Court 
There is nothing m ss 9, 10 and 11 of the Oaths 
Act which allows a party who has agreed to the ad- 
mimstiation of an oath by hia opponent to revoke his 
offer after it has been accepted by the latter but the 
Oourt has discretion to allow retraction if good 
grounds are shown therefor 
When an oath has been adminiatered, it is too late 


for the Court to pass an older allowing its retraction 
L Ram Bhaj v Duni Chand, A I. R 1926 Lah 240 813 

Offtclal reports. Precedents 121 

Oudh Courts Aot (IV of 1925), s. 8. See Income 
Tax Act, 1922, s 66 257 

Oudh Laws Act (XVIII of 1876), S. 9. See Muham- 
mad an Law— G ift 265 

Paper Currency Act (II of 1910), s. 26. See 

Principal and agent 819 

Pardanashin lady. See Will 237 

Parties— Suit for specific performance *See Specific 
Relief Act, 1877, s 27 (c) 715 


Partition — Reference to arbitration — Parties, joint 
possession of — Prayer for leaving out portion of 
property, effect of 

A reference to arbitration for partition of property 
amounts to letting in of all parties to joint posses- 
sion of the property to be partitioned 
A pleading in a reference to arbitration for parti- 
tion that a certain part of the property must, 
because of a pievious decision or for any other reason, 
be allotted to one share or the other, or must be left 
out of cbnsideration ih the division, can scarcely be 
called a withdrawal of that part of the property nom 
the scope of the arbitration At the most, it is an 
attempt to withdraw that pi operty f rom the scope of 
the arbitration, that is to say, an admission that it 
is included in it N Sheosahai v. Ramkrishna, A. I K 
1926 Nag. 61 62 

— - Tempoi'ai'y or permanent — Presumption — 

Burden of proof. 

A division of property, an arrangement whereby 
property is divided, a distribution of property are aU 


Partition -concld. 

exactly the same as a partition of property But a 
partition may bo either partial or complete and it may 
be either temporary or peimanent Tn the great 
majority of partitions of common property, the partition 
18 meant to be permanent Theiefore, if nothing more 
IS known about a j^artition except that it has been 
made, it must be taken to be a permanent partition 
milesG theie is evidence to show that it was temporary. 
The length of time foi which a partition has been 
allowed to stand undisturbed or without re-adjustment 
IS a factor which may be taken into consideration m 
deciding whether a partition was tempo raiy or per- 
manent N Kesheorao V Maroti Uao, 8 N L R 227, 
AIR 1926 Nag 139 102 

decree See PIxfcution of decree 400 

suit— Practice- -Shaies of all parties, deter- 
mination of, whether necessary 

Ordinarily in partition suits it is the practice to 
declare the shares of all the parties to the suit and 
to give a decree accoidingly This is to avoid multi- 
plicity of litigation, and that is the reason why all 
tlie sharers have to be made parties in such suits It 
IS not, however, incumbent upon the Couii lu all 
ciicumstancGs to give a decree in favour of all the 
co-sharers m a partition suit 

Where in a partition suit, the pLimtifl's claim to a 
specific share in the property in dispute is negatived, 
and there is no issue foi determination of the shares 
of the defendants inter sc, the shaies of the defend- 
ants inter sc should not be detei mined m the suit. 
M Banjoisi Narasamma c Bavjoisi 8arasamma, 23 L 
W 137, (1926) M W N 163. A I K 1926 Mad 353 61 
suit — Propel ty omitted by oversight — Proce- 
dure 

Whcie in a partition suit one of the properties 
winch ought to be luititioned is, by oversight or for 
any other reason, left unpartitioned, it is open to the 
paitics to draw the attention of the Couit to the omis- 
sion and to get a direction fiom it in the matter Pat 
Balvram Manjhi V Jauankath, air 1925 Pat 760 

684 

Partnorshlp. See Also Contract Act, 1872, ss. 239 
to 2t)6 

, dissolution of — Accounts, mode of — Partner- 
ship moneys appropriated by one partner— Procedure. 
Wheie a partner takes moneys of the parntership 
out of the partneiship business and appropriates them 
to his own use, he must, on accounts being taken, 
bo charged with the bums withdrawn by him as being 
paitneiship assets in his hands with mercantile in- 
terest thereon from the dates of withdrawval 
In such a case where it is found that the balance 
of the cash capital of the partnership is not sufficient 
to sitisfy the claims of the remaining partners with 
regard to the contributions made by them towards 
capital, the proper piocedme is to appoint a Receiver 
of partnership assets, to direct him to proceed with 
the collections of the outstandmg debts of the partner- 
ship and to declare that such receipts should be em- 
ployed first towards the discharge of all outside 
liabilities, costs and expenses and then towards tha 
satisfaction of the respective claims on capital account 
of the partners It is not proper in such a case to 
credit the partner who has appropriated the partner- 
ship moneys with the receipt of such moneys and to 
requiie other partners to accept book-debts due to the 
partnership in lieu of their clairlis on the capital 
account P C Nag Kuer Sham Lal Sahu, A. I. R, 
1925 P. 0.257; 25 A, h J. 1015; (1926) M. AV. N, lOL 7 
P. L. T. 275; 23 L. W. 628 274* 
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Part p6fforniai106| doctrine off applicability of — 
Specific performance^ agreement not capable ofi effect 

The doctrine of part performance has no applicabil- 
X an agreement, specific performance 

of which cannot be had under law. N Chimashani v. 
Venkatrao, 8 N. L. J. 135; A. L R. 1926 Nag, 79 841 

Patents and Designs Act (II ofisii), s. 26— 

Utility and novelty ^ meaning of — Patent for making 
tn one piece. 

In Patent Law, the term ‘utility’ is not used in the 
abstract but in a very special sense. It may be de- 
scribed as an invention better than the preceding 
knowledge of the trade as to a particular article. 
Mere usefulness is not sufficient to support a patent. 

For purposes of novelty in Patent Law, it is not 
enough that the purpose is new or that there is novelty 
in the application so that the article piodnced is in 
that sense new, but there must be some novelty lu 
the mode of application. In adopting the old contriv- 
ance to the new purpose, there must be ditficultieB to 
overcome requiring what is called invention or there 
must be some ingenuity in the mode of making the 
adoption To be new the novelty must show inven- 
tion 

Patents for making in one piece, articles previously 
made in two or more pieces have generally been held 
invalid. C Indian Vacuum Brake Co. Ltd v K. S. 
Luard, 42 0. L. J, 543, A. I R. 1926 Cal 152. 53 0. 

306 1008 

Patna High Court Rules, Ch. IX, rr. 1, 4,30— 

Paper-hookf printing of — Registrar, whether can 
grant exemption. 

Rule 30 of Oh. IX of the Patna High Court Rules 
must be construed as subject to rr 1 and 4 of the 
Chapter, and the Registrar has no authority to exempt 
a party from having a printed paper-book prepared in 
a case Pat Tarkeshwar Prasad Tewari v Devendra 
Prasad Tewari, 3 Pat. L. R. 270; 7 P. L. T. 267; A. 1. 
R. 1926 Pat. 180 184 

Penal Code (Act XLV of 1860), ss. 71. 147, 149, 

342 — Rioting and wrongful confinement— Separate, 
sentences, legality of 

Members of an unlawful assembly who attack a 
person and then take him and confine him m a house 
caimot be given separate sentences under s. 147, and 
a. 342 read with s. 149, Penal Code, by virtue of s. 71 
of the Code C Amiuuddin v Emperor, 40 0. L J. 
306, A. I. R. 1925 Cal. 217; 27 Cr. L. J, 232 216 

8. 97. See Penal Code, 1860, a. 3U2 459 

8. 120B. See Penal Code, 1860, s. 141 145 

8. 120B— Conspiracy, ingredients of --Overt 

act, value of. 

The ingredients of the offence of conspiracy are:— 

(1) That there should be an agreement between the 
persons who are alleged to conspire; and 

(2) that the agreement should be: — 

{i) for doing of an illegal act, or 

(u) for doing by illegal means an act which may 
not itself be illegal. 

Conspiracy is a substantive offence and has nothing 
to do with abetment. Although an overt act may be 
specified in the charge yet this is not (except when 
the end of the conspiracy is not to commit an offence) 
necessary. The overt act or acts is or are introduced 
not as partially constituting an offence but as giving 
information and example as to what the conspiracy 
was. The offence is conspiracy. Nor is there any 
limit to the number of overt acts which can be given 
p. the charge, 
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It ia not necessary that each conspirator should be 
aware of all the acts done by each of the conspirators 


in the course of the conspiracy. i v 

It is, however, necessary that there should be one 
conspiracy and not a series of conspiracies ^d crimi- 
nal acts unconnected by unity of 
ram V. Emperor, 27 Cr. L. J 286, A. I R. 1926 Sind 174 


S 3 , 1203, 420— Conspiracy, charge of, 

essential requisites of —Nature of proof— \ Where an 
express provision has been made in the^ Code for the 
punishment of such conspiracy meaning of, 

A charge of conspiracy in. respect of but one agree- 
ment between several accused persons to cheat such 
members of the public as they could defraud by 
deceitful means is not a bad charge. 

It is immaterial if all the accused had concocted the 
scheme of the conspiracy or that all of them should 
have originated it. It is sufficient if it originated with 
some of them and the others had subsequently joined 
the original conspirators. 

The conspiracy may be proved either by direct evi- 
dence or by proof of circumstances from which the 
Court may presume the conspiracy. 

The words “where an express provision has been 
made in the Code for the punishment of such a con- 
spiracy” appearing in s. 120-B of the Penal Code do 
not mean that where there is proof of an abetment 
of an offence, the charge should be for such abetment. 
It is optional for the Crown to proceed for abetment 
of an offence committed in pursuance of the con- 
spiracy or of the offence of conspiracy. 

The inclusion in a charge of conspiracy to cheat of 
certain specific offences relied on by the prosecution 
in proof of the substantive offence of cheating does not 
render the charge illegal as being in respect of differ- 
ent offences specified therein. 8 Kishanchand v. 
Emperor, 27 Cr L J. 243; A. I. R. 1926 Bind 171 419 

88.141, 120B, 149, 152, 302, 506— 

Criminal Procedure Code (Act V of 1898), ss. 196-A 
230— Conspiracy to obstruct Police and stop sale of 
certain goods— Unlawful assembly— Rioting—Murder 
committed in course of noting — Responsibility of 
members of unlawful assembly — Sentence —Same 
transaction — Joint trial, liability of. 

A large crowd of men assembled at a village and 
agreed among themselves to proceed in a body to a 
certain Police Station, there to threaten and to obstruct 
the Sub-Inspector of Police and the Policemen with 
him m the discharge of their duty and then to proceed 
to a certain bazaar and stop the sale of intoxicants, 
meat, fish, etc. It was also agreed that if the Sub- 
Inspector of Police did not act in a certain manner and 
offered resistauco, he and the Policemen with him 
would be assaulted The crowd then proceeded 
towards the Police Station and on arrival there started 
an altercation with the Sub-Inspector of Police. 
Their behaviour and attitude was such that if they 
had been called upon to disperse they would not have 
done so. During the course of the altercation the 
members of the crowd began to throw stones at the 
Police. The Police then fired, killing two men and 
wounding several others. The mob inflamed to fury 
then murdered the Police Inspector and several other 
Police and chaukidars. Some of the members of the 
crowd were charged with offences under ss. 120-B and 
302 read with s. 149 of the Penal Code and wene 
convicted of the latter offence at one trial ; 

Held, (1) that the immediate object of the crowd aa 
it reached the Police Station being to threaten and to 
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obstruct th« Police in the discharge of their duty, it 
'waaen object to commit an offence punishable under 
s;:152 of the Penal Code which was in itself sufficient 
to bring the matter within the purview of the third 
elauee of a. 141 of the Code and that consequently the 
crowd formed an unlawful assembly when they started 
from the village ; 

(2) that the agreement arrived at between the mem- 
bers of the crowd to stop the sale of intoxicants, meat, 
fish, etc , in the bazaar, under the circumstances, was 
an agreement to commit an offence under s 506 of the 
Penal Code and that for this reason also the crowd w/ia 
an unlawful assembly within the meaning of s 141 of 
the Code ; 

(3) that as soon as stones began to be thrown at the 
Police by the members of the crowd at the Police 
Station, the members of the unlawful assembly became 
guilty of rioting and that in view of what happened 
subsequently the charge under s 302 read with s 149 
of the Penal Code was fully established as ag^imst 
every one of the accused persons who was proved by 
evidence to have continued an active participant in 
the rioting after the moment when stones began to be 
thrown, unless it could be inferred from credible evi- 
dence that a particular accused person had separated 
himself from the rest before the offence of murder had 
been committed by any of them , 

(4) that having regard to the fact that the majority 
of the accused were ignorant peasants who had been 
drawn into the affair by misrepresentation of facts and 
preposterous promises concerning the millennium of 
Swara)t the arrival of which was to be forwarded by 
courage and resolution on their part, those of them 
against whom specific acts such as would have 
resulted in their conviction on a charge of murder 
apart from the special provisions of s 149 of the Penal 
Ck)de, were not proved, did not deserve the exti erne 
penalty of death and should be sentenced to trans- 
portation for life only, 

(ft) that the charge against the accused being that 
the events which occurred at the Police IStation follow- 
ed upon the alleged criminal conspiracy arrived at 
between the accused at the village and were so con- 
nected therewith, not merely by sequence of time but 
by the link of causation, as to make the conspiracy 
at the village and the subsequent assault on the Vohcc- 
men at the Police Station parts of the same transac- 
tion, within the meaning of that expression in s 239 
of the Or P. O , the joint trial of the accused was 
perfectly justified , 

‘ (6) that in order to decide whether the joint trial of 
the accused was or was not legal the Judge had to 
look to the case for the prosecution as set forth in the 
charges themselves and that it was not necessary for 
him to consider what the position would be if he 
eventually came to the conclusion either that no 
offence punishable under s 120-H was committed by 
any of the accused or that if any offence was so com- 
mitted it was one excluded from his cognizance by 
8. i96-A of the Or P C 

Whatever may be«aid m defence of peaceful picket- 
ting when undertaken in the market of a large town 
by individuals or by small groups of earnest and 
enthusiastic men or women, has no application what- 
ever to the flooding of a small bazaar by a body of 
man whbae mere presence there would put a stop to 
all business which could only be carried on with their 
consent and with their active assistance. 

In every case of a conviction on a charge of murder 
law rei^rde the senteQce of death as the normal 
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and the appropriate sentence M^here the Court 
sees lit to pass the lesser sentence of transpoi:tation 
for life it must record its reasons for so doing A 
Abdullmi u Emperor, A 1 \l ^924 AU 233, 27 Or L. 
J 193 145 

S3. 141, 143 — Unlawful assembly, what is — 

Common object—Meeting for deliberation 
An assembly cannot be an unlawful assembly within 
the meaning of s 141 of the Penal Code unless the 
common object of the persons compo-ung the assembly 
falls within one of the live classes described in that 
section 

For the purposes of s 141 of tho Penal Code the 
“common obj‘ect“ must denote a common object then 
and there as an assembly to take action, and it cannot 
be held tiiat there vms such a common object because 
tho members of the assembly agieod at some imcerfcam 
futuie dale to take individual action 
Wheiethe membeisofan assembly merely agree 
as to what they should individually do, when, in the 
case of each person sepaiately, a demand is made for 
the payment of a certain tax, tho assembly does not 
come within the definition of an unlawful assembly 
as laid down in s 111 of the Penal Code R Empbeorv. 
NoaTuv Ma^vo, A I R 1925 Rang 3G2, 4 Bur L J. 
169, 27 Cr L J 337 8 4 9 

88.147, 149, 323 — Unlawful assembly — 

Injuries inflicted by members -Rioting— Hurt — 
Convictions for separate offences, legality of 
Section 149 of the Penal Code creates no substan- 
tive offence in itself It is mciely deidaiatory of the 
law and makes a poison wJio has been a member of 
an unlawful assembly liable for the offences com- 
mitted by any other member of it But s 147 of the 
(^od 3 creates a substantive offence in itself and makes 
a person guilty of the offence of noting as distinct 
from actually causing anyinjuiyoi hint Similarly 
s 323 of the Code creates a distinct offence in itself 
Where, therefore, more inj lines than one are caused 
by the members of an unlawful assembly they can bo 
convicted of offences both under s 147 and under 
8 323, read with s 149 of the Penal Code In such a 
case, as soon as the hi st injury is caused to any 
parsin, forco is used and the offence of noting is 
complete Subsequent injuries though inflicted m 
pursuance of the same common object would bo dis- 
tinct injuries justifying a conviction under s. 323. 
A Chhidda V fiupBROR, 24 A L J. 178, 27 Cr L J, 
287, AIR 1926 All 225 463 

SS. 147, 149, 332— Constable interfering 

with wrestling match— Assault on members of Police 
force— Rioting —Sentence 

One of the Constables deputed to keep order at a 
wreitUng match interfered with the wrestling, where- 
upon several members of the audience set upon the 
members of the Police force present, hustled them and 
tore their uniforms 

field, (1) that the ass iilants of the Constables were 
guilt/ of offences under ss. 147 and 332/149, Penal 
Gods, 

Ci) that, in the circ i n stances of the case, severe 
sentences wore not called for A Miran v EiiPBROtt, 
23 A L J, 1027; A I R 192o All 168, 27 Or L J 240 

224 

— jg, 148i 302 Rioting --Deadly weapons-— 

Death caused by blow j— Offence. 

Accused, five in number, assembled at a canal water- 
head to divert water by force and armed themselves 
with deadly weapons tostrue and vanq^msh anybody 
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who should stand in their way and prevent them from 
accomplishing their purpose. The party of the deceased 
remonstrated with the accused whereupon the accused 
assaulted them with their weapons and caused the 
death of the deceased. 

Held, (1) that the accused constituted an unlawful 
assembly and became guilty of rioting when they 
used their weapons in pursuance of their common 
object, 

(2) that as every one of the accused knew that the 
weapons were likely to be used with deadly effect, 
they were all responsible for the fatal injury inflicted 
on the deceased L Hari Sin'gh v Kmprror, 7 L L. 
J. 576; A. L R. 1926 Lah 4, 27 Cr. L. J 233 217 

SS. 149, 152. See Penal Code, 1860, a. Ill 

145 

S. 173 — Criminal Procedure Code (Act V 

of 1898), s 160 — Notice to attend enquiry, lefiisal 
to accept — Intentionally preventing service — Offence. 
Refusal to accept a notice issued by a Police Officer 
under s. 160, Cr P C , requiring attendance at an 
enquiry does not amount to an offence under s. 173 
of the Penal Code. A Bahadur v Emperor, 24 A. L J. 
215. 27 Cr. L. J. 284; AIR 1926 Ail. 301 460 

■ s$. 179, 193 — Criminal Procedure Code 

(ActV of 1S98), s JiSO — Witness, prosecution of — 
False answer to question— Refusal to answer question 
Where a witness on being asked the name of his 
paternal grandfather, replies that he does not remem- 
ber it, It is not a refusal to answer the question, and the 
witness cannot be proceeded against under s 179, Penal 
Code, read with a 480, Cr. P. C , although if the 
answer is false, the witness cjuld be prosecuted under 
8 193, Penal Code. L Kallu v. Emperor, 27 Cr. L J. 
252; A. I. R. 1926 Lah 240 428 

88. 190, 44 — Threat to institute civil suit, 

whether threat of "^injury."' 

A threat to institute a civil suit for a declaration 
of right against any person who is objecting to such 
right does not amount to a threat of “injury” within 
the moaning of s. 190 of the Penal Code A Mulai 
Rai V. PlMPEROR, 24 A. L. J. 314; 27 Cr. L J. 351; A. L 
R 1926 All 277 8 6 3 

8.193 — Criminal Procedure Code (Act V of 

189$), 8$ 195, Jt76— Pei jury Statement literally true 
— Com plaint, whether should be made. 

A Court is not justified in making a complaint of 
perjury against a person in respect of a statement 
which is literally and strictly speaking true, t 
Ohieaqh Din v. Emperor, 7 L. L. J. 621; 27 Cr. L. J. 
330 749 

8. 2U— False charge made before Police-^ 

Offence. 

Where a person makes a report to the Police de- 
liberately but falsely charging another with having 
committed an offence with the intention that the PolicS 
should put that person on his trial, he is guilty or 
an offence under 8. 211 of the Penal Code. 

A charge laid before the Police amounts to the* 
institution of a criminal proceeding within the mean- 
ing of the latter part of s. 211 of the Penal Code. 
Pat Parmbshab Lall V. Emperor, 4 Pat. 472; A. L R 
1925 Pat. 678, 27 Cr L. J. 373 8 86 

8. 302. See Pbnal Code, I860, 141 145 

8. 302 — Death caused by attack with sha'rp* 

edged weapon— Off ence, , . 

In the course of an altercation, accused suddenly 
struck the deceased with a sharp-edged weapon causing 
two wounds of a penetrating nature, one of which com- 
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pletely perforated the heart and the other penetratmia 
the abdomen divided the intestines, from the effect ' ot 
which the deceased died at once; 

Held, that having regard to the nature of the 
wounds inflicted, the accused must be deemed to hare 
intended to cause death or at least such^ bodily injury 
as was likely to cause death and was^ therefore, guRty 
of murder. L LachhMax Hingh v. Empbeor, 7 L. L J, 
582, 27 Cr L J. 238, A I R. 1926 Lah. 143 222 

88. 3Q2, 97 — Death caused in prc'-wrrangei 

fight— Muvdei— Private defence, right of. 

Where members of two rival factions armed with 
deadly weapons lake part in a pre-arranged fight, and* 
deaths are caused on either side, no question of the 
exercise of the right of private defence arises, and 
all those who take part in the fight are guilty of the 
offence of murder. LMadat Khan v. Emperor, 7 L* L. 
J. 628; 27 Or. L. J. 283; A. I. R. 1926 Lah. 221 46*2 

88, 302, 304, 323— Blow stmek with 

heavy weapon— Disappearance of person struck^ 
Offence. 

Accused struck his brother’s widow with a heavy 
moosal, felled her to the ground, and then dragged 
her into the house after which no trace of her could' 
be discovered. 

Held, that in the absence of definite evidence that 
the woman had died and that her death was due to 
the blow which the accused dealt her, the accused 
could not be convicted of an offence eitlier under 
s 302 or under s 304 of the Penal Code and that at the 
most he was guilty of an offence under s. 323 of the 
Penal Code. L Bholav. Emperor, 27 Or L. J. 275 451 

SS. 304A, 337,338, 465, 471 -CrimwiaZ 

Procedure Code (Act V of 1898), s. 235— Accident 
causing loss of life and injury to person — Neglect of 
duty — F orgery committed by accused to screen him^ 
self from criminal liability and to continue in 
employment— ~J oinder of charges — ''Same transaction, 
meaning of — Contnbutory negligence, plea of, whether 
relevant. 

In a prosecution under ss. 304 pA, 337 and 338 of the 
Penal Code the accused cannot claim the benefit of an 
error of judgment when he has exercised no judgment 
at all. 

The expression “gross neglect” finds no place in the 
Criminal Law of India. That law does not render 
a more casual iiiadvertance of duty criminal, but such' 
neglect of duty as either directly results in loss of 
life or injury to person or such neglect as endangers 
life or property 

Where a person is charged with the offence of caa&- 
ing loss of life by a negligent otnission, it is not open 
to him to rely on the plea of contributory negligence 
which is distinctly recognized in the Law of Tbrta but 
finds no place m an indictment for criminal negli- 
gence In such a case the question is what w«b the 
proximate cause of the accident. 

The arena of facts covered by the expression 
transaction” used in s. 235 of the Or. P. 0- variea 
with the circumstances of each case. The real 
substantial test for determining whether Sevang 
offences are so connected together as to form one trane^ 
action depends upon whether they are so reiated«tog^ 
ther in point of purpose or as cause and eff^ or^aa 
principal or subsidiary acts as to constitute one' 
tinuous action. 

It was the duty of the accused to make a pertotdtOal 
inspection of certain boilers in order 
boilers were in a fit condition to be worked. One ol 
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the boilers exploded and caused loss of life and injury 
to person, the accident being due to the fact that 
the crown stays of the boiler were badly corroded, 
some of them having disappeared alto^fether If the 
accused had carried out his duty of inspecting the 
boiler from time to time, all possibility of the accident 
would have bedjp avoided. During a departmental 
equity into the cause of the .accident, the accused 
produced a Dak Despatch Book in order to prove that 
he had submitted periodical reports of his inspection 
of the boiler to his superior officer He also relied on 
oertain entries made by him in a private book to show 
ho had reported on the condition of the crown 
stays. The entries m the Dak Despatch Book and the 
private book produced by the accused were suspected 
to be forged and the accused was put on his trial on 
three different charges, (1) under ss 304-A, 337 and 
338 for neglect of duty resulting in the bursting of the 
boiler and causing loss of life and injury to person, 
(2) under ss 465, 471 or in the alternative under 
s 1^3 of the Penal Cod6 for having forged entries m 
his private book with the object of inducing the officer 
who was holding an enquiry to form an erroneous 
opinion and (3) under s 4 7 7- A of the Penal Code for 
falsifying Dak Despatch Book He was convicted 
under the first and second heads but was acquitted on 
the third . 

Held, (1) that the neglect of the accused resulting in 
the bursting of the boiler and tlie subsequent forgeries 
with Uie object of screening himself from criminal 
liability and in order that he might be retained in his 
employment were part of the same tiansaction within 
meaning of a 235 of the Or P C , and that there 
wae consequently no misjoinder of charges , 

(2) that the bursting of the boiler being due to the 
neglect of duty of the accused and that the accused 
having forged the entries in the private book with the 
object of being retained m employment, his conviction 
on the ffrst and second charges was justified 8 
W 00 BWA.RD V. Emperor, 18 S. L R 199; A. I R 3925 
ijind 233; 27 Cr. L. J. 257 433 


— * •. 309 — Attempt to commit suicide 

An attempt to commit suicide should not be treated 
lightly A Empbror v Kbsar, 27 Cr L J 303, 24 A 
-L. J. 228, A I R. 1926 All 226 591 

8, 323, See Pekal Code, 1860, s 147 463 

— 8, 332. See Penal Code, 1860, s 147 224 

8. 332— PoZice Act (V of 2861), s 34— 

Playing cards in street— Offence— ‘Prohibition by 
conitahle— Discharge of duty 

'Playing cards in the street is no offence under s 34 
of the Police Act and, therefore, a constable prohibit- 
ing people from doing so cannot be said to acting 
In discharge of his duty L Mul Chand v Emperor, 
Jfr Or. U J. 377, A. I R. 1926 Lah. 250 889 


88 . 337, 338. See Pbnal Code, 1860, s 304A 

433 

— — ^88. 342, 365 — Wrongful confinement — 

JifAereabouts of person confined not concealed— 

Offence. 

Tho intent to Oause the person abducted to be secretly 
i#l WrongfnBy confined is an essential element of an 
dSenee under s. 365 of the Penal Code. 

' ^‘Acoused wrongfully confined their sister but her 
trbjmdbouts were not concealed from her other re- 
lisllvee and persons interested in her. 

Held, the aocTWd were guilty of an offence 
8. 342 of the Penal Code but not of an offence 
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under s 365 of the Code L Akbar Ali v Emperor, 7 
L, L. J 520, A, 1. R. 1925 Lah. 614, 27 Cr L J 229 

213 

8.365. 5ec Penal Code, 1860, 8 342 213 

8. 366— Abduction, what constitutes 

In order to sustain a charge under e 366 of the 
Penal Code, it is not necessary for the prosecution to 
establish that after the woman had been by force 
compelled to leave her house, she was hy force com- 
pelled to go to various places C Kermat Manual r 
Empbror, 42 C L J 524. 27 Cr. L J. 263, AIR 
1926 Cal 320 439 

8. 379- Theft —Catching fish in poromboke 

tank in assertion of bona fide right — Offence 
Catching fish in a poromboke tank m the assertion 
of a bona fide right does not amount to the offence of 
theft M Vaithi Math ARAN Narwanaswami Iyer, 22 

L W 673, A.L R 1926 Mad 210, 27 Cr L J 343 855 

8. 397~^Vse8:^ meaning of—Use of handle 

of axe, xokether use of deadly weapon 
The word “uses" m s 397 of the Penal (’’ode should 
be construed in a wide sense so as to include not 
merely cutting, stabbing or shooting (as the case may 
be) but also carrying the weapon for the purpose of 
overawing the person robbed 

A hatchet being a deadly weapon, it will be deemed 
to have been used as a deadly weapon wliether it is. 
its head or handle that is used S Na^ar Shah v 
Empbror, 27 Cr L J 334, A I. R 1926 Smd 150 750 

8 . 403 — Criminal misappropmation — 

Repudiation of Sapurddar of attached pro- 

perty — Failure to deliver property — Covenant for 
delivery of price — Civil liability 
Section 403, Penal Code, is in no way restricted to 
appropriating property to one s own use If a trustee 
repudiates the trust and asserts that he now holds the 
property on behalf of a peison othei than the one 
who entrusted him with it, he has misappropriated 
the property just as much he would have been said 
to misappropriate it if he had been putting forward 
his own claim to it 

When a Receiver attaches property and entrusts it 
to some person, he does not purport to sell it to 
him or dispose it of at that time The Receiver 
may not even be in a position to know its true 
value The intention of the parties is that the 
articles should be returned in specie or pioduced at 
the time when the auction sale is to take place. The 
covenant in the sapurdnama, that the person entrusted 
with the property Avould be liable to pay a certain 
amount m case he fails to deliver the pioperty, 13 
more by way of secuntv than because the property 
is transferred to him with libeity to dispose it of or 
withhold it. In such cases it is the true intention 
of the parties which must be taken into account. 
Therefore, if the property is not produced the sapurd- 
dans guilty of criminal misappropriation It is not 
a case of mere civil lialdlity 
The mere fact that there is a civil liability does 
not necessarily abaolv3 one from criminal liability 
A Indar Singh 1 ? Emppror, 27 Cr L J 297; 24 A L 
J 270, A. I R, 1926 All 3J2, 43 A 283 585 

8 . AOS— Criminal breach of t>ust— Nomi- 
nal s^le of engine by person entrusted, whether 
amounts to offence. 

Accused who was entrusted with an engine exe- 
cuted a nominal sale-deed therefor to a third person 
but the engine was not removed from its plaoe 
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and was still available to the true owner who suffered 
no loss by the sale 

Held, that on these facts a conviction of the accused 
for ci iminal breach of trust was not sustainable M 
Rukmani Ammal V. Muthuswami Reiidi, SOM L J. 
94; 27 Or L J 331 747 

8. 406 -Money advanced to accused under 

lawful ag^reement -Agreement becoming incapable 
of execution—Retention of money in lieu of debt 
due to accused — Offence, 

Where a sum of money ia placed in the hands of a 
person under a lawful agreement which, however, 
becomes subsequently incapable of execution, and is 
retained by him afterwards against a debt due to him 
he cannot be held guilty of criminal bicach of trust 
under s. 406, Penal Code A Pukan v, Emveror, 27 Or. 
L. J. 383, A. I R. 1926 All. 298 8 95 

88. 411, 457— Stolen proprety found in house 

occupied by several persons — Exclusive possession — 
Offence, 

Oertam stolen property was found concealed in a 
dung heap in the courtyard of a house which was 
owited and occupied by four persons 
Held, that the property could not be said to be in 
the exclusive possession of any of the occupants of the 
house and that none of them could, therefore, be 
convicted of any offence under s 457 or 411 of the 
Penal Code. L Qaim Din v Emperor, 7 L L. J. 223, 
97CrL.J 249 425 

8. 457. See Penal Code, 1860, s. 411 425 

— 8 . 457 — Burglary —Conviction based on pro- 

duction of non-identifiahl e articles, legality of. 
Complainant’s shop was broken into and a quantity 

of cotton and some pieces of cloth were stolen, but 
complainant did not furnish the Police with a list of 
the articles which had been stolen. Accused was seen 
next morning in the village carrying bundles of cloth 
He was subsequently arrested and produced a bag of 
cotton and certain pieces of cloth of an ordinary 
character which any cloth merchant might be expect- 
ed to stock and sell, but which were claimed by tho 
complainant as belonging to him 

Held, that the evidence against the accused was of 
an inconclusive character and was not sufficient to 
support a conviction under s. 457 of the Penfd Code. 
L Wasalv. Emperor, A. 1. It 1925 Lah 495, 7 L L J 
277; 27 Or. L. J. 299 587 

88. 471, 477A. See Penal Code, 1860, 

8. 304A • 433 

— 8.499 — Defamation — Good faith —Principles 

applicable — Criminal Procedure Code (Act V of 
1898) t s, 3h2 (2)— Written statement by accused — 
Privilege. 

There is a distinction between criminal and civil 
liability for defamation Oivil liability js to be deter- 
mined by the principles of English Law, but criminal 
liability is governed by the provisions of the Penal 
Code and those provisions alone. 

A finding that a defamatory statement was made in 
good faith within s. 499, Penal Code, cannot be read 
into a general statement by the ^ssions Judge, that 
the statement was covered by privilege, and that it 
was made not with the intention of doing harm to the 
person defamed but with the object of saving the 
person making it. 

The immunity conferred by s 342 (2), Cr P. C., does 
not extend to a written statement by the accused. A 
OhampvDevi V PiRBHU Lal, 27 Cr. h, J. 253; 24 A. h. 
J. 329; A. L R. 1926 All 287 4 2 9 


Penal Code -contd. 

88. 499, Excep. 9, 500— De/amatton— 

Statement made by Advocate, whether privileged-^ 

Absolute privilege, doctrine of, whether applicable — 

Malice, proof of — Advocate, position and duties of. 

Section 499 of the Penal Code is meant to be 
universal and the English Law of absolute privilege 
does not apply in this country to statements of Ad- 
vocates in judicial proceedings. 

It is, however, for the public good that a person 
charged witli the responsibility of an Advocate should, 
so far as may he, feel unfettered by any control other 
than that of the Presiding Judge, in the use of every 
weapon placed at his disposal by the law for the 
defence of the liberty of his client. 

Exception 9 to s. 499 of the Penal Code must, 
therefore, be interpreted accordingly, and it is the 
duty of a Court when a complaint is made against an 
Advocate or Legal Practitioner for defamation that it 
should presume that the remark was made on instruc- 
tions and in good faith ; and unless circumstances 
clearly show that it was made wantonly, or from 
malicious or private motives, the complaint should not 
be entertained. 

Even if the circumstances suggest recklessness or 
malice, further enquiry should be made and an 
opportunity, if possible, should be given to a Legal 
Practitioner to offer an explanation before summons is 
issued against him. 

Per Brown, J —A definite pronouncement of the 
Indian Legislature is not liable to be overridden by 
the provisions of tho Common Law of England. 

The law as to absolute privilege is not applicable 
to the Criminal Law of defamation in India. The 
Indian Penal Code is a complete Code in itself. It 
is to a large extent founded on the Common Law of 
England, but the ordinary criminal offences in this 
country are punishable, not because they would be 
offences under the English Common Law, but because 
they have been declared to be offences punishable 
under the Penal Code. Section 499 defines the 
criminal offence of defamation The section is 
quite clearly wide enough in certain circumstances to 
make statements made by Advocates in the exercise 
of their profession amounting to criminal defamation 
punishable under s 500 There are a number of 
exceptions set forth in s. 499, and any statement fall- 
ing within those exceptions does not amount to 
criminal defamation But any statement which does 
not fall within any of these exceptions, and which 
otherwise satisfies the terms of the general definition 
ill the section is quite clearly declared by s 499 read 
with 8 500 to be punishable. 

If an Advocate is to carry out his duties to hia client, 
he must frequently have to make imputations or 
statements, the correctness of which he has not had 
the time or opportunity to verify, and it is a very 
fair presumption in ordinary cases that a statement or 
imputation so made by an Advocate in the course of 
judicial proceedings is made, not for the purposes of 
defamation, but in good faith, for the protection of 
the interests of his client. In such a case, therefore, 
to establish an offence of criminal defamation it is 
necessary not only to show' that a defamatory statement 
has been made, but that it has been made maliciously, 
wantonly, or with some improper motive. A Magistrate 
should refuse to take co^izance of a complaint in 
such a case unless there is some allejration of malic^; 
wantonnesa or improper motive, ft Mcdonnbl v. 
Emperor, A. I R. HWBlWig.SlS; 4 Bur. h J, 147} 3 R. 
J24; 27 Or. L. J. 321 ‘ 737 
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Penal Code— concld. 

S. 500 — Defamation'^Challenged statement 

A person who maliciously makes a defamatory state- 
ment in respect of another, m the presence of several 
persons, is guilty of defamation, notwithstanding that 
he makes the statement on being challenged to do so 
by the person defamed. A Beni Ram v. Empeeok, 27 
Or. L. J. 310; A I R. 1926 All. 237 694 

8. 500 — Defamation - Degradation in caste- 

Privilege 

A statement by the accused to certain members of 
the caste that the complainant had become a sweeper 
by reason of his having shaken hands and associated 
with sweepers, is defamatory and is not privileged 
where it does not represent the decision formally 
arrived at by a panchayat held to consider the matter. 
A Khamani V Emperor, L R 6 A 207 Cr., 24 A L J. 
171; 27 Or. L. J 296, AIR 1926 All 306 584 

8 506. iSec Penal Code, 1860, 8 141 145 

Permanent Settlement. iSec Bengal Regulation, 
1793 338 

Pleader, appearance against former client See 
Madras Civil Rules of Practice, r 277 300 

Consent to compromise See Compromise 

179 

Pleadlng8. SeeALsoC P C., 1808, 0 VI, O VII 
* ' ■ Adverse possession, plea of — Appeal— Plea, 

whether can he taken 

Ordinarily a plea of adverse possession should be 
distinctly raised in the pleadings and should also 
form the subject-matter of an issue, but a party may 
be allowed to succeed on a title by adverse posses- 
sion pleaded for the lirst time in the Court of Appeal, 
if such a case arises on facts stated iii the pleadings 
and the opposite paity is not taken by surprise Pat 
Batisa Kubrv Raja Ram Pandey, (1925) Pat 343, A I. 
R 1926 Pat 192, 7 P L. 'i’ 393 177 

and proof — Injunction, suit for — Property 

alleged to belong to plaintiff — Finding as to public 
nature of property, effect of 

Plaintiff alleging that a chabutra m an open space 
belonged exclusively to him, instituted a suit for an 
injunction restraining the defendant from interfering 
with the plaintiff's user of the chabutra Defendant 

B ’ 3d that the chabutra belonged to him It was 
that the chabutra was public property and 
belonged neither to the plaintiff nbr to the defendant 
Held, that having regard to the frame of the plaint- 
iff’s suit, the suit must be dismissed on the finding that 
the chabutra did not belong to the plaintiff. N 
Barkoo v AtmaRam 818 

Police Act (V of 1861), 8. 34. See Penal Coi>b, 
1860, 8. 332 339 

8. 34 {A) Supplying water to public and 

receiving tim-~ Water, whether '^exposed for sale'" 

A person who sets up a chauki (wooden board) with 
an earthen jar filled with water on a public place and 
supplies water to all those who want it, cannot be 
said to expose the water for sale within s. 34 (4) of 
the Police Act, merely because sometimes some of 
the persons who take water do voluntarily give tips 
to him. 

The expression “exposes for sale” in s. 34 (4), Police 
Act, implies that every person who takes any quantity 
of the thing exposed has to pay for it A Kalap Nath 
V, Emperor, 27 Cr. L. J 303, 24 A. L. J. 292; A, I. R. 
m6AU.288 591 


Practice. 


See Also (i) Civil procedure, 

(ti) Criminal procedure. 

(tu) Evidence 

Court allowing one party to call opposite 

party as witness See I^videncb 844 

Dispute of civil nature — Criminal proceed- 
ings 

Parties should not bo encouraged to resort to the 
Criminal Courts in cases in which the point at issue 
between them is one which can more properly be 
decided by a Civil Court In each case, howeVer, it 
must be seen whether the issue as to title is raised 
bona fide or mala fide L Abdul Qadib v Emperor, 27 
Or L J. 211 163 


—Dispute of civil nature — Procedure 

The complainant had moitgaged some land to the 
accused The accused claimed that the mortgage waa 
with possession wiulo the complainant said it was 
not One day the complainant found the accused 
ploughing the land, remonstiated with him, and was 
assaulted The Magistrate convicted the accused and 
sentenced him to a fine under s 323, Penal Code 
Held, that the dispute between the parties being of 
a civil nature, the Magistrate would have exercised a 
better discretion had he directed the complainant to 
seek hi0 remedy from a Civil Court L Tuisi v. 
Emperor, 7 L L J 389, A. I R 1925 Lah 599, 27 Cr. 
LJ. 231 215 


Evidence produced at late stage, whether 

should be admitted 

It 18 the duty of a Court to welcome any evidence 
that may be offered and mdeed to search for it, and it 
18 wrong to exclude any evidence that is relevant If 
evidence which is relevant is tendered at a late stage 
such suspicion or disbelief of it as may be due to its 
production at a late stage will attach to it automatical- 
ly and if the other party has had no opportunity 
because of the lateness of the stage at which the evi- 
dence is produced, of producing any rebutting evi- 
dence that they might have had, the disbelief is great- 
ly increased N Krsheorao v Marotirao, 8 N L J. 
227, A I R 1926 Nag 139 102 

Execution petitions 

Practice of striking off or lodging execution peti- 
tions for statistical purposes condemned M Patta- 
MAYYA Pattayya, 50 M L J 215, (1926) M W N. 
262, AIR 1926 Mad 453 782 

Piecemeal trial of suit, undesirability of 

The practice of trying an impoitant case piecemeal 
tends to lead to protracted litigation and serious in- 
convenience and to involve the parties in heavy costs 
if the case is taken repeatedly on appeal to a superior 
tribunal L Raghunath Das-Ram ISarup v Sulzer 

Brudbuer & Co , 7 L L J. 611, 7 L 42, AIR. 1926 
Lah 125 712 

and pleadlng8. See Punjab Pre-emption 

Act, 1913, a. 16 241 


Precede nt8—0tficiai reports 
Every Court subordinate to the Judicial Commis- 
sioner’s Court m Central Provinces and Berar is 
bound to follow a ruling published m Central Pro- 
vinces Law Reports or Nagpur Law Uoporta until 
it has been overruled by another ruling similarly 
published Even m the Judicial Commissioner's 
Court according to an old standing rule of prac- 
tice a Judge sitting alone always follows an 
oSicially published ruling If he doubts the correct- 
ness of such ruling, th3 only courso properly open to 
him is to refer the matter for the decision of a Bench 
N Kbshbo V . Jagannatu, A. I. R. 1926 Nag. 318 1 21 
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Precedents— concld. 

Reported and unrepoHed decisions. 

In the case ol a coullict between a reported and an 
unreported decision, tiie proper course is to follow tho 
reported decision. Wl Tbostees Parakkat Deaaswom 
t;. VENKATACIIALAM Vadhayak, 23 L. W. 22, 50 M L J. 
153; A. I. K. 1926 Mad 321 709 

Revenue cases. 

The High Court ought to follow, especially in 
matters of procedure, as far as it can do, tho policy 
or line of decisions adopted by the Revenue Side in 
cases which strictly belong to the levenue jurisdiction. 
A Khem Karan Das v. Baldeo Singh, A. I. K. 1926 All. 
982 1046 

Subordinate Courts, duty of. 

A Subordinate Court is bound by the ruling of a 
superior Court, however unsound it may appear to it 
unless it is expressly contrary to any statutory pro- 
vision of law which was not brought to the notice of 
the superior Court, or unless it has been overruled. 
A Beni Ram v. Bmperor, 27 Gr. L J 310, AIR 1926 
AIL 237 694 

Pre-pmptlon. iS^ec Muhammadan Law—Gift 265 

Custom —Instances in neighbouring mohallas, 

value of — Mohalla Serai Mangal Sain, Jhelum City. 
Instances of the oxeroiao of the right of pre-emption 
in neighbouring mohallas are not sufficient to prove 
that the custom of pre-emption exists in tho locality 
in which the property in suit is situate. 

The custom of pre-emption does not exist generally 
throughout the town of Jhelum, nor does it exist in 
the block known as Mohalla Serai Mangal Sain which 
is a part of the old Chakla Mohalla. L Lal Chand v 
HunI Kumar, 7 L L J. 590, A. 1. R, 1926 Lab. 108, 7 
L. 65 651 

Market-value^ determination of — Evidence, 

absence of — Waiver — Refusal to purchase at certain 
sum— Sale for lesser sum— Right, whether can be 
asserted. 

In a pre-emption case, in the absence of satisfactory 
evidence of tho market value of the land m dispute, 
the sum actually paid may be taken to be the proper 
market value 

Where a pre-emptor refuses to purchase the pio- 
perty offered for sale at a cjertain puce, he is not 
estopped from asserting his right of pre-emption if 
the property is subsequently sold for a lesser sum 
L Natha Si.ngh V. Sunder Singh, 7 L L J. 559, A. I. R 
1926Lah. 10 258 

Previous refusal— Waiver 

A previous refusal by the pre-omptor to buy the 
property on the ground of his inability to buy ope- 
rates as a waiver of his right to pre-empt L Muham- 
mad V. Muhammad Ali, A. I. R, 1926 Lah 243 2 8 9 

— Price fixed in good faith — Finding of fact 

— Appeal, second — Finding, whether can he challeng- 
ed. 

Where a Court of first appeal disbelieves the 
witnesses produced by a pre-emptor in support of 
his allegation that the price mentioned in the sale- 
dead was not fixed in good faith, its finding that the 
price was fixed in good faith cannot be challenged in 
second appeal. O Indarpal Singh v. Kalloo 670 

— Suit for possession of definite plot out of estate 

assessed to revenue — J urisdictional value — Improve- 
ments by vendee — Compensation. 

In the Punjab the value of a pre-emption suit for 
purpose^ of jurisdiction ie 30 times the proportionate 


Pre-emption— coacld, 

amount of revenue recorded as payable for the holding 
in which the land in suit is comprised even though it 
be a specified plot by metes and bounds and not a 
definite share of the holding. 

A vendee, in a pre-emption suit, is in equity entitled 
to compensation for improvements effected ^ after the 
institution of the suit when he had no notice of the 
institution of the suit and the improvements had been 
efl'ected after the expiry of the period of limitation for 
the suit. L Arbhad Ali v. Zouawar Singh, 8 L. L. J. 
60 986 

Vendor, title of, assertion of — Vendornot in 

possession at time of saleSale, what amounts to — 
Conveyance in consideration of price and promise to 
do certain things, whether sale— Transfer of fVo- 
perty Act (IV of 1882), s 54 
In order to succeed in a suit for pre-emption, the 
pre-emptor must assert title in the vendor, and the 
fact that there was a conveyance by the vendor to the 
vendee which amounted to a sale. The vendee qua 
vendee and as against the pre-emptor is estopped 
from denying the title of his vendor, and so, for the 
purposes of a pre-emption suit, the title must be 
assumed to exist in the vendor, if it is alleged by 
the pre-emptor to exist 

Tho deed of conveyance, however, must clearly 
profess to sell the property, and not merely be a pro- 
mise to sell the property in the future. It makes no 
difference whether the vendor was out of possession 
or in possession at the date of the sale, nor does it 
make any difference whether there was a small or 
large chance of his getting his title acknowledged 
in Court 

In order, however, that a transaction should amount 
to a sale it is necessary that there should be a price 
paid or promised or part paid and part promised, 
which means that the price must bo stated m or 
ascertainable at tlie time of the deed. 

A conveyance in consideration of a price and also 
a promise to do certain things, the efoing of which 
will cost an indefinite sum of money, is not a sale. 
O Ram Phbr yiNOU v Sheo Saran Singh, 3 0 W. N. 
138; A. I. R. 1926 Oudh 196 757 

Wajib-ul-arz embodying custom — Partition of 

village — Agreement to observe custom irrespective of 
partition— Agreement, whether binding — Fresh waj ib- 
ul-arz, whether necessary. 

Ordinarily where a partition of a village has taken 
place, the joint ownership is destroyed, and each 
mahal becomes a separate unit for the purpose of 
regulating the lights of the co-sharers forming tho 
proprietary body of that mahal inter se. 

Where, however, the wapb-ul-arz relating to the 
village retjognises the existence of a custom of pre- 
emption amongst the co-sharers of the village, and 
when the village is divided by partition into different 
mahals, the co-sharers agree to the partition subject 
to the reservation that the custom will continue in 
force irrespective of that partition, and that a co- 
sharer of one mahal would be entitled to pre-empt in 
respect of property situated in another makoX, tho 
reservation, operates as a condition precedent to, the 
partition and is as much binding on the corsharars, 
who are parties to the partition proceeding, ae the 
partition itself. It is not necessary that a fresh ^ajib- 
ul-arz should be prepared .at the time of partition in 
respect of each mahal embodying such a custom. 
A Sri Kishen v, Chandra Sekhar Baksh 8in<jh .3153 
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Presldenoy Towns insolvenoy Act (ill of 1909), 
8$. 30(1), 32 — Composition scheme, acceptance of 
— Ann/ulment of adjudication, effect of— Debts not 
proved, whether discharged. 

By the combined operation of ss* 30 (1) and 32 of 
the Presidency Towns Insolvency Act, the acceptance 
by the Court of a scheme of composition and the 
conseqtuent annulment of adjudication operates as a 
discharge of the insolvent from all debts which were 
rovable in insolvency but winch have not been 
rought before the Insolv ency Court A Ganpat Rai v 
Kani Ram Munna Lal, 2i A. L. J 283, A 1. R 1926 
All 293 5 3 5 

Principal and agent. See Also Contract Act, 
1872, S8 182 TO 238 

Agent guilty of fraud — Action of agent whe- 
ther binding on principal — Fraudulent statement of 
agent of decree-holder that decree has been satisfied— 
Judgment-debtor prny to fraud- Decree-holder, whe- 
ther bound 

A principal is bound only by acts done by his agent 
on his behalf m good faith and not by his fraudulent 
actions when a thud person who relies upon such ac- 
tions 18 himself a j)arty to the fraud 

If no payment of a decree is actually made by the 
judgment-debtor and if as a result of collusion between 
the agent of the decree-holder and the judgment- 
debtor, a fraudulent application containing wrong facts 
IS put in by the agent, the decree-holder cannot 
be deemed in law to be bound by such an application 
O Ganga Bakhsh Singh v Maula bux Singh, 13 O L 
J 132; A. I R 1926 Oudh 337 612 

Misconduct of agent— Fi omissory note obtain- 
ed by agent from debtor— Suit on note by principal, 
dismissal of, onground of forgeiy—Onginal claim 
barred— Suit for damages caused by agent forging note 
— Note void as contravening s 26 of Paper Currency 
Act (II of 1910), effect of- Suit against agent, main- 
tainability of 

An agent who was carrying on money-lending 
business on behalf of his principal was charged by 
the latter with breach of trust m obtaining an inade- 
quate security from a third person in discharge of a 
pro-note that had been executed by a solvent debtor 
The agent then produced a fresh pro-note alleged to 
have been since executed by the said debtor A suit 
by the principal on this pro-note was dismissed on 
the ground that the note was forged The cause of 
action on the original claim had by then become 
barred by time In a suit by the principal against 
the agent for damages caused by his misconduct in 
forging the note and misleading the plaintiff into 
giving up the claim on the original note, it was found 
that the note was illegal and void being m contra- 
vention of B 26 of the Paper Currency Act 
Held, that the plaintiff had no cause of action on 
which to maintain the suit, sme^ even if the note had 
been genuine, a suit on that document must have 
failed and it could not be said that the loss of the 
litigation was due to the action of the agent in 
forging the note, the loss, if any, being due to the 
plaintiff’s own neglect in not seeing what his rights 
Were under the document M Nt^keraswami Pxllai v. 
OWJPAMBARAM ClIBTTUR 81 9 

Privy Council — practice— Criminal appeal— Ref u sal 
hy Governor-General to transfer ease— Sufficiency of 
evidence— Adequacy of Judge's charge to Jui*y — 
Interference, when permissible. 

Their Lordships of the Judicial Committee of the 
Privy Council m dealing with petitions for special 
leave to appeal against sentences proaounoed in the 


Privy Council— conoid. 

Criminal Courts of the various dominions of His 
Majesty will not act as a Court of Criminal Appeal 
and will not review or interfere with the course^ of 
criminal proceedings unless it is shown that by a 
disregard of the forms of legal process or by some 
violation of the principles of natural justice, or other- 
wise, substantial and grave injustice has been done 
It 18 in the power of the Governor General of India, 
if he thinks that in the state of public feeling a fair 
trial cannot be obtained m the place where an offence 
would ordinarily be tried, to order that the .trial be 
held elsewhere 

Wheie, however, the Governor-General refuses to 
make such an order, the refusal cannot be held to 
amount to a violation of the principles of natural 
justice so as to enable their Lordships of the Privy 
Council to interfere with the result of the trial 
Questions as to the sufficiency of evidence or the 
adequacy of the Judge’s charge to the Jury cannot 
come withm the ambit of the rule laid down as to the 
disregard of the forms of legal process or violation 
of the piinciples of natural justice P. C. Skafi Ahmad 
Nadi Ahmad v Kmperor, AIR 1925 P 0 305, 49 M. 
L J 831. 23 L W 1. (1926) M W N 62, 43 C L. J 
67, 3 OWN 165, 28 Bom L R 158; 27 Cr L J 228. 
30C. W. N. 557 212 

Promissory note, 5uit on— Consideration alleged by 
plaintiff, disproof of, effect of — Procedure 
In a suit on a promissory-note plaintiff stated that 
cash consideration had passed at the time of the 
execution of the promissory note The defendant’s 
plea was that the pro note was executed as a soit of 
security for hia good conduct in connection with a 
partnership which was being earned on between him 
and the plaintiff's brother The Trial Court found 
that no cash consideration had passed and that the 
Btoiyof the defendant was true, the i)ro-iiote having 
been executed as security for accounting for sums 
drawn by the defendant aa a pai tnei 
Held, that on the hnding of the Trial Court the suit 
was bound to be dismissed and that that finding could 
not be construed as declarmg the contingent liability 
of the defendant at the time of the settlement of 
accounts M Appajeb Pillai v, Mamka Mudali, 21 L 
W 652 30 

Provident Funds Act (IX ori897), s. 2 (4), 
iSep Provincial 1nsol\ ENCY Act, 1920, a 28 673 

Provincial Insolvency Act (V of 1920). See Also 
Insolvency 

— “8.2 (d) — Hindu Laiv— Joint family — Father, 

insolvency of — Family property, whether vests in 
Receiver. 

On an adjudication of a Hindu father as an 
insolvent under the Provincial Insolvency Act, 1920, 
the joint property of the family does not at once vest 
m the Receiver A Allahabvd Bank Ld. v Bhagwak 
Das JoHARi, 24 A L J 323, A. I R. 1916 AU. 262 

309 

8. 4. See Provincial Ihsolybncy Act, 19?0, 

s 66 673 

8. 4 — Hindu father adjudicated insolvent — 

Objection of sons to sale by Receiver — 0»*der for sale 
without deciding rights of parties, whether proper. 
Where a Hindu father is adjudicated an insolvent 
and the sons apply to the Court objecting to the sale 
of the entire family properties advertised by the 
Receiver on the ground that they were divided 
that their share ouglit not to be sold, the Court ought 
not to allow the insolvent’s interest in the property 
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Provincial Insolvency Act— 1920— oontd. 

to'be sold leaving it to future litigation to determine 
the rights of parties. 

The Ofiicial Keceiver has the power under the Pro- 
vincial Insolvency Act to sell the shares of the sons 
to a Hindu insolvent unless the sons make out that 
their shares are not bound to liquidate the debt con- 
tracted by their fatlier The Court, therefore, ought 
to inquire and decide on the rights of parties M 
Akella. Ramasomayyagula V. Official Kkceiver, 
Godavari Rajahmundry, 23 L. W. 80, (1026) M W. N. 
109; A. I. R. 1926 Mad 360 249 

— 88t 10, 24, 25-- Debtor's petition to be 
adjudicated insolvent— facie evidence of 
inability to pay debts— Inquiry as to reality of dehts^ 
whether proper. 

When a person presents a loetition to be adjudicated 
an insolvent, the petition itself is treated as an act 
of bankruptcy under the Insolvency Law And 
where he states that his liabilities are more than his 
assets, that must be taken as prima facie evidence 
that he is unable to meet his liabilities which is 
the only tMng the Court has to consider for the pur- 
pose of adjudicating the debtor an insolvent. 

No inquiry ought to bo held at that stage as to 
the reality of the debts. Such an inquiry into the 
bona fides of the insolvent is proper only when he 
applies for discharge and not before. M Raoiiarla 
Narayanappa V. Kondigi Bheemappa, AIR. 1926 Mad 
491 541 

8. 24 — Hindu Law—J oint family— Debts 

incurred by father — Sons, whether can be adjudicated 
insolvents. 

In the case of a joint Hindu family, if the father 
incurs debts and dies, ths other members of the 
family do not stand towards him in the relation of 
heirs; they only succeed to him and the debts are 
binding upon them. In such a case the other members 
are liable to be adjudicated insolvents in respect of 
the debts incurred by the father. M M A. R. R. M. 
P. Muthu Vberappa Chettiar V U K Sivagurunatha 
P iLLAi, 22 L. W. 617; 49 M L. J. 697, (1926) M. W N. 
63; A. 1. R. 1926 Mad. 133; 49 M. 217 603 

8. 2B— Civil Procedure Code (Act V of 

1908), s. 60 — Provident Funds Act (IX of 1897), s 2 
{If)'- "Compulsory deposit", meaning of — Deposit 
paid ' mt to insolvent— Attachment. 

A “compulsory deposit” within the meaning of s. 2 
(4), Provident Funds Act, is such deposit only so long 
as it remains in the fund, and not after it has been 
paid over to the person to whose credit it liad hitherto 
stood. 

Therefore, a compulsory deposit under the Pro- 
vident Funds Act, after it has been paid out of the 
funds to an insolvent, is not exempt from attachment, 
O Gauri Bhankar V Decru^e, 3 0. W N. 378 673 

88.35,61 (6) — Annulment of adjudication 

— Payment of debts in full^ Pel ease of debt, whether 
payment— Interest subsequent to date of adjudication 
whether must he paid. 

Even an unconditional release of his debt by a 
creditor does not amount to a payment in full of the 
debt within the meaning of s. 35 of the Provincial In^ 
solvency Act. 

Before the provisions of s. 35 of the Provincial 
Insolvency Act can be availed of, all the debts of the 
insolvent must be discharged in full. Interest subse- 
quent to the date of the adjudication, though it cannot 
be taken into account at the time of the first distribu- 
tion of the dividends, has to be paid out of the assets 
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of the insolvent if they are suflScient for the purpose, 
and is, therefore, a part of the debt. Such interest 
must be paid before the benefit of s. 35 can be claimed. 
A Mohammad Iijrahim v Ram Chandra, 24 A. L. J. 244; 
A. 1 R. 1926 All. 289, 48 A. 272 514 

— ^ SS. 42, 28 ( 2 )— Discharge, refusal of— 

Execution of decree- Leave of Court, whether 
necessary. 

Where an Insolvency Court refuses the discharge 
of an insolvent under s. 42 of the Provincial Insol- 
vency Act, the procoeclmgs are terminated as far as 
the Inboh^ncy Court ie concerned, and the insolvent is 
thereafter liable to be arrcbted in execution of any 
decree without the leave of the Court. R Mauno Po 
Tore t\ Maung Po Gyt, 3 R 492, A. I K 1926 Kang. 2 

142 

Sfi. 43, 75 — Adjudication— Period for 

applying for discharge not specified— Subsequent 
addition without notice to paitics, whether operative 
— Failure to apply for discharge — Annulment of 
ad judication— Appeal by creditoi’s, whether main^ 
tamable— Persons aggrieied. 

Where a person is adjudicated an insolvent at the 
instance of liis creditors, and the order of adjudication 
is subsequent!) annulled under s 43 of the Provincial 
Insolvency Act, the creditors aie the aggrieved parties 
and an appeal against the order annulling the 
adjudication is maintainable at the instance of the 
creditors. 

Where an order of adjudication did not fix a 
period within which the insolvent was to apply for his 
discharge but an addition was subsequently m^de to 
the order behind the back of the parties fixing such 
period 

Held, (1) that the subsequent addition could not be 
treated as a part of the order of adjudication and was, 
therefore, inoperative, 

(2) that no time having been fixed in the order of 
adjudication within which the insolvent was to apply 
for his discharge, s. 43 of the Provincial Insolvency 
Act had no application to the case, and the order of 
adjudication could not, therefore, be annulled for 
failure of the insolvent to apply fur his discharge 
within the period specified in the subsequent addition 
to the order of adjudication ; 

A wrong order becomes final unless set aside m 
accordance with law L Firm Jai Singh-Diyal Singh v. 
Narmal Das, 7 L. L J. 553, A. 1 R. 1926 Lah. 24 

235 

8. 50. See C P. C ,1908, 0 XXI, r 58 14 

8. 52 — Money-decree-holder obtaining security 

in execution proceedings, whether secured creditor. 
The exemption from the operation of s. 52, Provincial 
Insolvency Act, given to secured creditors must be 
extended to money-decree-holders who have obtained 
securities in the course of execution who must also 
be treated as secured creditors for purposes of the 
section. M Official Receiver v, Nagaratna Mudalur, 
49 M. L. J. 643; (1925) M. W N. 907; A. I. R. 1926 Mad. 
191 497 

8, SZ— Fraudulent preference — Intention of 

insolvent— Creditor's motive, whether material. 

In a case of fraudulent preference it is not neces- 
sary for the Official Receiver to make out that the 
property alienated was undervalued. The gist of 
fraudulent preference lies in preferring one creditor 
to another when the insolvent is unable to meet his 
Uabilities fully, 
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In such a case the Official Receiver has only ^ to 
make out the intention of the insolvent. The intention 
or motive of the creditor is immaterial. Even if the 
creditor takes a bona fide sale from the insolvent in 
discharge of a debt to him, that does not make the 
transaction a valid transaction if the intention or the 
view of the insolvent is to prefer that creditor to 
others. M Bohisetti Mamayya v. Official Receiver, 23 
L. W, 10; (1926) M. W, N. 124; A. I. R, 1926 Mad. 338 

726 

S8. 53, S4‘, difference between— Encumbrance 

created idithin two years of adjudication — Con- 
sideration — Good faith— Burden of proof. 

Where an incumbrance created by an insolvent 
within two years of his adjudication is challenged in 
the Insolvency Court the onus lies on the incumbran- 
cer to prove both good faith and valuable considera- 
tion. 

There is a radical difference between s. 53 and s. 54 
of the Provincial Insolvency Act. ' Under s 54 the 
Court is not concerned with the motive of the trans- 
feree but only with that of the debtor. It is he who is 
said to have given the preference and whether the trans- 
feree acted in good faith or not is immaterial Where, 
however, the three months’ limitation contemplated by 
8 54 has expired, it is open to the transferee to prove 
that whatever the motive of the transferor may have 
been, he on his part acted in good faith. And where 
the consideration of the transfer ts a past debt the 
transferee stands in a better position than otherwise. 
He has hia own interests to serve and owes no duty 
to the other creditors to protect tHeir interests. He is 
in the absence of any statutory limitation imposed by 
the Law of Bankruptcy, as much at liberty to secure 
the payment of his debt by superior diligence as by 
accepting a voluntary preference provided he goes no 
further than what is necessary to serve his own pur- 
pose. 8 Official Receiver v LachMii^ai, A I. R, 1926 
Sind 140 5 

8. 54— Pre/erence of one creditor over others 

— Mortgage securing old and new loans. 

A transfer cannot be avoided merely because its 
effect is to give one creditor preferencie over other 
creditors unless the debtor intends to do so 
Where a debtor who is unable to meet his liabili- 
ties and stands in need of further accommodation, 
approaches one of his creditors for a further loan, and 
executes a mortgage securing both the fresh and the 
previous loans, it cannot be said that he intended to 
prefer that creditor over others, ^but merely that he 
wanted to benefit hipiself. L Moti Mal-Ram Sarup v 
Daulat Ram, A. I. R. 1926 Lah 231 296 

$$. 55^ 4 — Official Receiver^ powers of — 

Stranger in possession of property — Insolvent not 
entitled to present possession — Power of Coui*t to 
dispossess — Remedy — Question of title^ decision of — 
Procedure. 

The position of the Official Receiver under the 
Provincial Insolvency Act is the same as that of a 
Receiver appointed under 0. XL, 0. P. 0. 

The Insolvency Court, therefore, cannot, acting 
under a. 56 of the Provincial Insolvency Act, direct 
any person to deliver up property in his possession 
to tn^ Official Receiver unless the insolvent is en- 
titled on the date of such application to the present 
pos^sion of such property. If a title is set up by 
‘ person in possession, it is open to the Court on 
a proper application being made under s. 4 of the 
Act to try the issue whether the insolvent isen* 
UUed to the property or not. 


Where an order is passed under s. 56 (3) of thje 
Provincial Insolvency Act it does not determine the 
rights of the parties and though the Judge may 
incidentally determine the question, yet it cannot 
be said that the question is finally determined 
No body other than the Official Receiver can movp 
under s 4 of the Provincial Insolvency Act imless 
the Official Receiver is unwilling to act and the 
Court authorises a creditor or any other person 
interested in preserving the insolvent's estate, to act 
under that section in the name of the Official 
Receiver. 

The power given to an Insolvency Court by s. 4 of 
the Provincial Insolvency Act is subject to the pro- 
visions of the Act, one of which is the proviso to s. 
56 (3) which is in the way of the Court^ removing 
^ny person from the possession of property whom the 
insolvent has no present right to remove. M Chittam- 
MAL V. PONNUSAMI Naicker, 23 L. W. 94; (1926) M. W. 
N. 121 & 172, 50 M. L. J. 180, A. I. R. 1926 Mad. 363 

673 

8. 61 (6). See Provincial Insolvency Act, 

1920, 8. 35 514 

8. 75. See Provincial Insolvency Act, 1920, 

S.43 2 3 5 

Provincial Small cause Courts Act (IX of 
1887), 8 17 — Ex parte decree, application to set 
aside— Tender of decretal amount— Deposit made 
after e^^piry of limitation — Substantial compliance. 
An application to set aside an ex parte decree was 
presented on the last day of limitation at about 3 
p. M It was accompanied by a tender of the amount 
payable under s 17 of the Provincial Small Cause 
Courts Act, but as no payments were passed by the 
treasury after 12 noon, the money was not actually 
deposited in the treasury till the following day 
Held, that there was a substantial compliance with 
the provisions of s 17 of the Provincial Small Cause 
Courts Act. A Ganga Dhar-Baij Nath v. B. B. & C. 
I.Ky ,24 A. L. J. 328 522 

— 8, 2ZSuit involving question of title, whether 

of small cause nature. 

A Small Cause Court is entitled to decide a question 
of title if it arises incidentally, but where the plaint 
and the written statement show that the issue to be 
fought out and decided is one of title, the suit cannot 
be considered to be one of small cause nature. M 
pRAYAGA Doss JbEVARU V. PaCHELLA DoBAISWAMI 

Iyengar, 23 I i. W. 520; AIR 1926 Mad. 656 8 9 9 

8. 25 — Order returning plaint— Title to 

immoveable property involved— Erroneous finding— 
Revision— Interference by High Court, 

A High Court is entitled to interfere in revision 
under s. 25 of the Provincial Small Cause Courts A\ t 
with an order returning a plaint for presentation to 
the proper Court. 

Under this section the duty of the High Court is to 
see whether the particular decree or order cpinplaitied 
of IS according to law. 

A Small Cause Court fails to exercise a jurisdiction 
vested in it in returning a plaint for preaentatiou to 
the proper Court on the ground that the plaintiff’s 
success or failure in the suit depended upon a question 
of proof or disproof of title to immoveable property, 
where the question of title does not really arise. N 
Chandrabraga Bai V. Bakaram, a. I. R. 1920 Nag 2?6 

9. 28 — Civil Procedure Code (Act V of 1W8\ 

0. VII f r. lO-^-Distriet Munsif Oxereiiing email cauee 
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juri$iUction, whether bound by judicial order of 
district Judge on appeal from Revenue Court — 
Order of District Judge holding suit as cognisable 
by Civil Court, effect of. 

A District Hunsif acting as a Small Cause Court 
Jlidge is subject to the administrative control of the 
District Court under s 28 of the Provincial Small 
Cause .Courts Act, but he is not bound by an order 
of the District Judge passed in his judicial capacity 
QD an appeal from a Revenue Court. 

Where, therefore, a District Judge on appeal from 
a Revenue Court holds that a suit is cognisable by 
the Civil Court, and in pursuance of such order the 
plaint is presented in the Court of a District Munsif 
on the small cause side, the latter is not bound by 
the order of the District Judge, and is at liberty to 
hold that* the suit is not cognisable by a Civil Court 
^Kaltba Sahib v. Pubbaraya Ayyab, 23 L. W. Q9; 
am) M. W. N. 123 & 178. A. I. R 1926 Mad. 365 

621 

— SOh, II, Art. 8- Transfer of Property Act 

(IV of 188^)t s. 105 -Basements Act (F of 1882), 
8. 52— Allowing cattle to pass through field on 
payment— License or lease — Suit ior recovery of 
amount — Small Cause Court, jurisdxcHon of. 

An agreement by a person to pay a cei tain quantity 
of grain every year to the cultivator of a field, on 
account of the damage to be sustained by him owing 
to the cattle of the former passing over a strip of land 
in his field, is not a license but a lease, as it creates 
a right in such person, which could be exercised by 
his transferees or his servants and could not be revok- 
ed by the grantor. 

A suit for recovery of value of such grain is, tliere- 
£ore, a suit for the rent of a field and is not triable 
by a Small Cause Court N Indal v Debi, A. I. R 
1926 Nag. 174 683 

Art, 1 3 — Suit for cesses improperly 

collected— Second appeal. 

Article 13 of Sch. II to the Provincial Insolvency 
Act applies only when the claim is directly against 
the person who is primarily liable to pay the cesses 
or dues and by whom they arc originally payable and 
a suit against a person who has improperly collected 
the dues from the party primarily liable is beyond its 
scope. Therefore, no second appeal lies in such a suit. 
C XAJ Mohammad v. Farid Khan, A. I R 1926 Lah. 
m 779 

Arts. 18, 35 (ll)“-Smt for recovery 

of offerings— Limitation Act (IX of 1^8), Sch. I, 
Art. 62— Nature of suit— Second appeal. 

A suit for the recovery of offerings of a shrine from 
a person who has wrongfully appropriated them is 
governed by Art. 62 of FIch I to the Limitation Act. 

Such a suit as the above falls under Art. 18 of the 
Second Schedule to the Provincial Small Cause Courts 
Act as it relates to a trust, and also probably under 
Art. 35 (ii), SQ that it is an un classed suit, and not a 
sm^l cause, and a second appeal, therefore, lies L. 
NiftAL SiNQH V. Secretary, Gurdwaka Tegh Bahadur, 
A. L K. 1926 Lah. 228 731 

Funjao Court* Act (VI of 1918), $. 41. See 
OcflTOti— W idow 725 

41 (3) -"Appeal, second -Ccrii/tcafe grant- 

ed on mistaken grcuiids, validity of. 

Where a District Judge grants a certificate under 
g. 41 (3) of the Punjab ^urts Act with regard to a 
question of custom for the reason that the appellant 
is anyhow appealing on the question of the ancestral 
agturf of the land and that it is advisable that he 
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should be given a certificate m order that he mrgiit 
agitate every question which has arisen in the ease 
and it is not stated in the certificate that the various 
requirements of the section have been fulfill^sd, the 
certificate is bad and will be ignored by the 
Court L Mahtab Shah v Ali Haider Shah, L. Sw; 
A. 1. H 1925 Lah. 429; 7 L. L. J. 190 709 

Punjab Land Revenue Act (XVII of 1887), *,44. 

See Moutqagb 531 

— ~ - 8 . 117 — Suit for possession — Jurisdiction of 
Revenue CoiLVts 

A Revenue Officer acting as a Court may determine 
the question of title arising in the partition proceed- 
ings but has no power to pass a decree for possession 
of the land of v/hich the title is m dispute. L Narain 
Das V. SiRAj Din, A. 1 K J02J i^ah. 238 98i0 

Punjab Limitation (Custom) Act (I of *1920), 

SS. 5, 6, scope of— Limitation Act (IX of 1908), M. 
6, 8- Declaratory suit by reversioner after majority 
—Limitation. 

Section 6 of the Punjab Limitation (Custom) Act of 
1920 really gives an additional period of one year to 
those who were at the time of the enforcement of the 
Act entitled to institute suits, but could besuccetfs- 
fuliy met by a plea of limitation owing to the repeal 
of the Punjab Limitation (Ancestral J.and Aliena- 
tion) Act of 190n, and the consequent' reduction of the 
limitation by the new Act The section, however, 
does not control the operation of s. 5 of the Act. 

A father governed by Punjab Custom, having a 
minor son. sold pertain ancestral propeity on 1st 
April 1913, The son attained his majority on 3rd 
July 1921. In a suit by the son instituted on 23rd Mgy 
1923, for a declaration that the sale being without 
necessity would not affect his reversionary rights 
It was objected that the limitation of 12 years pre- 
scribed for the suit by Punjab Limitation (Ancestral 
Land Alienation) Act of 1900 having been reduced 
to SIX years under Punjab Limitation (Custom) Act t>i 
1920. tne suit Yvas governed by s. 6 of the Act, and 
not having been brought within one year of the 
operation of the said Act was barred by limitation 
Held, that s 6 of the Act did not apply to the case, 
and the suit was within time under s 5 of the Act. 
read with ss. 6 and 8 of the Indian Limitation Act of 
1908 L Mahomed Ohaus v. Mahomed Ali Shah, A. I. 
R 1920 Lah. 188 294 

Punjab Murricipat Act (III of 1911), ss. 172, 193 
— Tacit sanction— Erection of building 
The tacit sanction provided for by s 193, Punjab 
Municipal Act, covers only erections nf buildings 
entirely within the bounds of a person’s ovtrn land 
but does not cover a projection or structure over- 
hanging or encroaching upon any street or road. 
L Municipal Committee v. Mcl Raj 765 

— 8. 1 93, proviso — Suit for declaration of 

ownership of site — Municipal Committee's ownership^ 

? uestion of* , 

n a suit for a declaration that the plaintiffs ays 
owners of a site, which arises in consequence of 
Municipal Committee’s refusal to permit the plaintiffs 
to build on the site, on the ground that there is a dis- 
pute about the ownership of the sit© between ^e 
applicant and the Municipal Committee, it is enough 
to decide whether plaintifls are entitled to the propcily 
or not and it is not necessary to give a finding as tto 
whether the property belongs to the Committee er not, 
t Allah Bakhsh v. MvNicifAL Committeb, A. 1. ft. 
ma Lah. 223 m 
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Punjab Pre-emption Act (I of 1913), s. 16 
(fourttviy) — Common entrance from street— Permts- 
etue of compound, whether entrance- -Practice 
and pleadings^Appeal — Case, whether can he decided 
on plea not raised in pleadings 
plaintiff sued for possession of a house by rit?:ht of 
pre-emption on the giound that his house adjoined 
the house m suit and had a common entrance with it 
frwm the street. The \endee whose house was also 
contiguous to the house in suit, denied that the iilaint- 
iff hflAd a superior right and pleaded that he had a 
right of way through the compound of the house m suit 
It was foimd that the vendee was not a jomt owner 
of the compound in which the plaintiff’s house and the 
house in suit -were situated, and that he had no right 
of way over the compound as his use of it had only 
been permissive. The lower Appellate Court, however, 
dismissed the plaintiff’s suit on the ground that the 
defendant's house as well as the plaintiff's had a com- 
mon entrance with the house in suit from the street 
and that, therefore, thej’' had equal rights of pre- 
emption 

Held, (1) that the lower Appellate Court was wrong 
in dismissing the plaiiitift’s suit on a ground which 
had not been raised by the defendant in his pleadings, 
^2) that, in any case, on the findings it could not be 
said that the defendant’s house had an entrance 
through the compound in which the plaintiff’s house 
aUd the house in suit were situated , 

(5) that, therefore, the plaintiff’s suit must succeed 
V Asa Nand v Mahmud, 7 L L J 542 241 

PunJabTenancy Act (XVI Of 1557), ss. 50,77 
(3> (g), (I ) — Limitation Act {IX of 1008), s IS — 
Lamdlord and tenant— Dispossession of tenant by 
landlord— Suit by tenant to recover possession — 
Jurisdiction of Civil and Revenue Courts— Fraud 
— Extension of limitation 

Sub-clauses {g) and (i) of s 77 (5) of the Punjab 
Tenancy Act cover all' conceivable causes of litigation 
between a landlord and his tenant qua tenant, and an. 
exytenant in that capacity, can look for no relief 
outside the Revenue Courts* 

If a tenant, who has been wrongfully dispossessed 
of his tenancy in the circumstances mentioned in 
e. 50 of the Punjab Tenancy Act, allows the period of 
ope year prescribed by that section to expire without 
bnhging a suit in the Revenue Court, he loses his 
remedy altogether, and by the combined operation of 
68. 50 and 77 (3) ig) is debarred from bringing a suit 
for recovery of possession or for compensation or for 
both in a Civil Court. 

In a suit by a tenant to recover possession of Ins 
hplding from which he has been dispossessed by the 
lanj^lord, It 18 not any alleged fraud by which dis- 
poAeasion was carried out by the landlord which is 
pertinent for the purposes of s 18 of the Limitation 
Apt, but the fraud by which the plaintiff has been kept 
from the knowledge of liis right to institute a suit L 
Na:nd Ram v. Ishae, 7 L. L. J 600, A. I R 1925 Lah- 
128 597 

Railway company. See Carriages of goods 532 

l^aHWay8Act(IX or 1890), S. 72— Ruk Note B, 

, gwds candgmd under — Loss, damages for, suit to 
rtfd'over — Liability of Railway Company, extent of 
X -^Burden of proof 

.Ihidelr Risk Note Form B, all that is required is that 
the standard of the carrier should not fall below the 
praotioe of the Railway, anddt is only when 
the loss IS due to* some act of dereliction of duty 
irhipb has reduced the standard to somewhat below 
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the ordinary standard of precaution that the Railway 
Company is liable under the Risk Note 
In a suit to recover damages from a Railway Com- 
pany for the loss of goods consigned to the Company 
for carnage under Risk Note Form B, it is necessary 
for the plaintiff to show that the loss was due tO' wilful 
neglect or other contingency which renders the Com- 
pany liable under the terms of the Risk Note. 8 
JBTHANAND TeKCHANDV. tiECEETARY OF StaTJB FOB INDIA 

371 

SS. 75, 80 — Goods requiring to bt insured 

consigned for carriage over two Railways — Nourdt- 
livery -- Suit for compensation against Railway other 
than that to which goods consigned — Insurance, 
absence of — Loss, proof of — Liability of Railway 
Company 

111 a suit to lecover compensation from a Railway 
Company for the non-delivery of articles of specisd 
value, consigned to the Company for carriage the 
latter can claim protection under s 75 of the Railways 
Act only if it is proved that the articles have been 
lost If the articles are still in the possession of the 
Railway Administration and it fails to deliver the 
articles, it cannot take advantage of the provisions of 
s 75 

Where, however, the suit is brought not against the 
Railway to which tlie goods were delivered, butagainst 
a Railway over whose system they liad subsequently 
to be earned, the suit is maintainable, under s 80 
of the Railways Act, only on the assumption that the 
goods have been lust while in the custody of such 
Railway, and the latter is, therefore, entitled to claim 
the protection of s 75 of the Act, without any further 
proof of the loss of the goods 
When goods delivered to a Railway Company for 
carriage aie not forthcoming for delivery at the desti- 
nation and their whereabouts are not known, it 
must be assumed that they have been lost A Ohandba'- 
BHAN PliAKASHNATH r E I Ry Co , 24 A L J 305, A. I, 
R 1926 All. 299 622 

SS. 77, against Railway — Notice 

to officer other than Agent, validity of. 

The mere fact that the Agent of a Railway Company^ 
constitutes a department for the registering and 
investigation of claims, and that a claim is preferred 
to that department, does not absolve the" person 
making the claim, if he intends to sue the Railway 
Company, from giving notice to the Company as pfe- 
senbed by b 77 read with s 140 of the Railways Act. 

When a person claiming against a Railway Com-' 
pany must be presumed to know that he must do a 
certain act in a certain way within a lixed time, with* 
out which preparatory step a suit will not be com- 
petent, ho IS not prevented from taking that step* 
because he has been told that his claim is receivnig 
attention and no further answer is received' befbre 
the expiry of the period of limitation On the otm* 
trary the fact that his claim is not being attended td 
18 sufficient to warn him tliat if he wants to proseotite 
liis claim m Court he must do what the law requires; 
B G I P Ry Co F Chandulal Shbopartap, 27 Bom, 
L R. 1500, A I. R. 1926 Bom 138, 50 B, 84 548 

S. SO— Goods consigned to Railway Company 

Carnage over systems of mote Railways than one— ^ 
Liability of other Railway Companies— Loss, proof 
o/. 

Where goods are delivered to one Railway Admihis- 
tral^ionlor carriage, another Railway Adminiatrati^ 
over whose system the goods had to be carried qaa pt 
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held liable for the loss of the goods only if it is proved 
that the loss occurred on that Railway. L Darbari 
Mal-Ram Sahai V. Secretary of State, 6 L 499; A. I. R. 
meLah. 116 332 

8. 145 (2). See Cr. P. C., 1898, s. 493 6 97 

Rangoon Rent Act (II of 1920), s. 1 3— £Jti/iancc- 
mcnt of rent — Consent of tenant^ effect of — Illegal 
excess 7'ecovered by landlord — Set-off ^ tenant whether 
entxtled to. ^ 

JJeither acquiescence nor consent on the tenant’s 
pint can entitle the landlord to make an enhancement 
of rent in contravention of the provisions of the 
Hanlon Rent Act. 

Where a landlord has recovered rent in excess of 
the rent legally payable under the Act, the tenant is 
entitled to set off the amount so recovered by the 
landlord as against the rent which accrues due 
Bubsequently, R Sayarksb v Wake Estate of Ismail 
Ahmad Mada, A. I. R. 1925 Rang. 376, 4 Bur. L. J 
157 771 

Receiver. iSee also C P. 0., 1908, 0. XL 

, appointment of, effect of. 5ee Contract Act, 

1872,8.251 7 05 

Sapurddar of attached property — Failure to 

deliver property. See Penal Code, 1860, s 403 585 

Registration Act (XVI of 1908), 8. 2 (7)— Receipt 
given by lessor — Lease — Registration. 

A receipt granted by a lessor, reciting that the 
lessee had pcSd a certain earnest-money and taken a 
lease of certain property, for a certain term, for a 
certain amount, payable in specified instalments, con- 
taining a recital that a formal lease-deed would be 
executed next day, as no stamp was available at the 
time, is a “lease” within s. 2 (7) of the Registration 
Act and is inadmissible m evidence without regis- 
tration. N Muhammad Ibrahim v. Yauo, A. L R. 1926 
Nag. 238 553 

— 8.17, construction of-^Beiiefit of doubt. 

Section 17 of the Registration Act must be strictly 
construed and if there is any doubt whether a docu- 
ment is clearly brought within its purview, the benefit 
of the doubt must be given to the person who wants 
the Court to receive it m evidence, L Abdul Qadir 
V. IlahiBakhsh 791 

8. 17, construction of — Further charge for less 

than Rs. 100 — Registration 

SeoVion 17 of the Registration Act must be strictly 
consfnied and unless a document is clearly brought 
within its purview non-registration is no bar to the 
document being admitted in evidence. In cases of 
doubt, the benefit of doubt must be given to the 
person who wants the Court to receive the document 
m evidence. ^ , 

A deed creating a further charge for less than 
Re. 100, which does not supersede the previous mort- 
gage and substitute a new one consolidating the 
previous one, is not compulsorily registrable. L 
Ladha Singh v, Sundar Singh 762 

; a, ’--Transfer of Property Act (IV of 

15821, s. sir- Sale-deed — Agreement to re-convey — 
Registration^ whether necessary. 

Where a registered sale-deed is followed by an 
agreement to re-convey, and the latter can be treated 
as an altogether separate transaction from the sale- 
deed itself, then under s. 54 of the Transfer of Pro- 
perty Act, the agreement vests no interest in the 
property in favour of the vendor and does not require 
Vo be registered. But if the agreement to re-convey 


Reglatratton Act— contd. 

is really a part and parcel of the transaction of sale, 
which IS only partly evidenced by the registered deed 
of sale, then the agreement to re-convey must also 
be registered. In other words, when a transaction is 
evidenced by a document which is in effect divided 
into two parts, one of which is registered and the 
other is not, then the law looks to what is the real 
transaction between the parties, and demands that 
the whole document evidencing that transaction must 
be registered, whether it consists of one part 6t two. 

Per Coyajee, J.—The question whether an agree- 
ment to re-convey immoveable property exceeding 
Rs 99 in value does or does not require to be regis- 
tered must, in each case, be decided on a consideration 
of the contents of the document itself and of such 
facts as might be proved for the purpose of showing 
in what manner the language of the document is 
related to existing facts. Proximity of time, or even 
the identity of the dates of the two documents, is 
not the decisive circumstance in all cases B Gajanan 
Nakayan Patkar V JivANQiRi Chameloiri, 27 Bom. 
L. R. 1465; A. I. R. 1926 Bom. 131 527 

S.17(l)(d) — Lease reserving yearly rent. 

A mere recital of an annual rate of rent in a lease 
does not constitute it a lease reserving a yearly rent 
within the meaning of s 17 (1) (d) of the Kegistr^ion 
Act. L Aishan V Municipal Committee ^ SSS 
8. 28 — Place of registration — Portion of pro- 
perty included in deed within jurisdiction of Sub- 
Registrar — Intention to re-convey such portion^ effect 
of—Registration^ validity of. 

Where a portion of the propeity comprised in a 
deed of transfer is within the jurisdiction of a sub- 
Registrar, he has jurisdiction to register the deed, and 
evidence cannot subsequently be led to show that 
the intention of the parties was to rc-convey such 
portion to the transferor after registration of the 
deed had been effected Even on pi oof of such inten- 
tion the registration of the deed would not be rendered 
invalid. B Vishyanathbhat Annabhat v. Mallappa 
Ninqappa, 27 Bom. L. R 1103; 49 B. 821; A. I. R. 1925 
Bom. 514 628 

S. 28 — Place of registration— Property in- 
cluded bona fide in sale-deed to give jurisdiction to 
particular Sub-Registrar — Frauds absence of— Re- 
gistration, validity of. 

In a proceeding for registration of a document the 
question of title to the pioperty purporting to be con- 
veyed by the document cannot be gone into. Section 
28 of the Registration Act does not require anything 
more than the existence of a property within the 
jurisdiction of a particular Sub-Registrar in order to 
entitle him to register a document transferring that 
property. 

Where a vendor in order to enable himself to 
register a sale-deed relating to certain property in 
the office of a particular Sub-Registrar obtains a con- 
veyance in his own name of certain property situated 
within the jurisdiction of that Bub-Registrar and 
then includes it in the sale-deed executed by him, the 
registration of the sale-deed by that ^>articular Sub- 
Registrar, in the absence of any intention to defraud, 
is perfectly valid. Pat Jasoda Kobr v. Janak Missbr, 
4 Pat. 394; A. I R. 1925 Pat. 787 1034 

88. 32, 33— presentation, what amounts 

to— Deed executed by pardanashin woman handed 
over to Sub-Registrar by husband, effect of. 

The presentation of a document for registration in 8 
question of fact requiring no formality. 
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Registration Act— concld. 

The husband of a pardanashin lady went to a Sub- 
Registrar and handing over to the latter a deed exe- 
cuted by his wife requested him to go to his house 
and register the deed 

Held, that the handing over of the deed to * the Sub- 
Registrar by the husband did not amount to “presenta- 
tion" and did not preclude a subsequent piesentation 
of the deed by the executant hei self A Yasin Bibi 
V. Munwau Hussain, 22 A L J 700, A. I R 1924 All 
799, 46 A. 743, L R. 5 A 524 Oiv 345 

— 8. 49 — Unregistered deed of gift admissibil- 

tty of — Possession, nature of-^lntention to make 
gift, proof of 

An unregistered deed of gift affecting an interest 
in immoveable property cannot, by virtue of the pro- 
visions of 8 49 of the Registration Act, be received in 
evidence either to prove the fact of the gift or to 
prove that the possession of the donee over the pro- 
perty purported to be gifted was that of an owner 
and could be referred to the gift The deed can, at 
the most, be referred to as evidence of an intention 
to make a gift IVI Nuelam Venkataratanamma r. 
Vinjamoorivaraha, 49 M L J 756, (1926) M W N 
44, A. L R 1926 Mad 191 470 

Religious endowment— Person not entitled to 

benefit permitted to share - Trustees, duty of— 
Zoroastrian Temple at Rangoon — Non-Pars i Zoroas- 
trian, whether entitled to benefit — Injunction 
The Zoroastrian religion not only permits but 
enjoins the conversion to that religion of persons born 
in other religions and of non-Zoroastnan parents 
In spite of such permission, however, the Zoroas- 
trians, ever since their advent into India, have never 
attempted to convert anyone into their religion 
The benefits of the Zoroastrian Temple at Rangoon 
are confined to persons who possess the double 
qualification of being Zoroastiians and lacial Parsis, 
and Zoroastrians, who aie not racial Parsis, have 
no right of entering into the Temple and may, there- 
fore, be excluded or extruded from the Temple by the 
Trustees 

But It does not follow that the trustees are bound 
to exclude such non-Parsi Zoroastrians from the 
Temple Still less does it follow that in an actiou to 
which the trustees are not paities, and in which, there- 
fore, no indirect remedy can be claimed, a direct claim 
by the Paisi Zoioastnans can be supported against a 
non-Parsi Zoroasti lan who worships in the temple, as 
if for a tort committed by such person 
Fora trespass upon temple land, the only pei son 
who can bring an action for injunction is the pel son 
in possession of the land, that is, the tiustee It may 
be that in India it may be convenient to allow such a 
suit by certain worshippers against others But if so, 
it must, at any rate, be established that the juxt- 
aposition of the two sets of persons is so repugnant 
to their habits of mind that the entrance of one set 
into the ^Temple entails the departure of the othei , so 
that it is, as it were, trespass to the person 
When property is set apart for public or charitable 
uses, it w'lll be a malv^ersation to apply any of the 
funds foi persons who are not objects of the trust 
Those who are objects of the trust must have all the 
benefits they require ; and if there is a surplus, it 
must be left to the Courts to make a cypres applica- 
tion of it But when the subject-matter of such a 
trust or charity is the rendering of some convenience 
or service of such a nature that it will not hurt the 
lawful recipients if others share with them, the 
not bound to exclude persons who have 


Religious endowment— concld 

no legal title to share. They may do so , they may 
treat all such persons as tiespassers and say Sic 
volo SIC jubeo, stet pioiatione voluntas But if they 
chuose to admit to the benefit of some park or garden 
established for a paiticular district some persons from 
over the border or to admit to a public library 
destined for a particular Municipality persons from 
outside, or admit to the hearing of a lecture by a 
University Piofcssoi persons not members of the 
University, this of itself furnishes no ground of com- 
plaint If the numbers admitted are too large or the 
persons are disorderly or unpleasant in their habits 
or in any way substantially interfere with the con- 
venience or benefit of those for whom the endowment 
was created, the ti ustees may be required to exclude 
them. But the mere claim ol A that B shall not share 
in such a benefit because B is not withm the terms 
of tJie foundation is not one that Courts would en- 
courage PCD R K Saklat V Bella, 23 A L. J. 
1016, A I R 1925 P O 298, 49 M L J 821; 43 C L. 
J 23, 30 C W. N 289, 28 Bom L R 161, 3 R. 582 

200 

Religious Endowments Act (XX of 1863), s. 18 

— Order refusing leave to sue -Appeal, whether lies. 
No appeal lies against an order jiasbcd under s 18 
of the Religious Kndouments Act Pat Washihan v. 
Miu Nawabali, 3 Pat. 1018, A. I K 1925 Pat 138; 7 P 
L T 421 133 

8. 1 9- Committee of management — Death of 

member— Suit to compel surviving members to hold 
election— Decree — Election, whether can he set aside 
by Court, 

On the death of one of the members of a Committee 
of management appointed under the provisions of the 
Religious Kndowments Act, some of the persons in- 
terested m the endowment instituted a suit against the 
surviving members of the Committee praying that the 
Court should direct the defendants to take proper 
steps for the lioldang of an election to fill the vacancy 
caused by the death of one of the members The suit 
was decreed and the defendants were directed to hold 
an election after issuing proper notices An election 
was accordingly held, but it was set aside on the 
application of one of the defendants and the suit was 
dismissed 

Held, that the suit having been once decreed the 
Court was not competent to entertain any subsequent 
application by any party and had no power to set aside 
the election which had been held iii pursuance of its 
own order. C Khursued Meerza v. Faizcddin Ali 

902 

Remand, what amounts to. Set C. P. C , 1908, O. 

XLI,r 25 370 

Repealing and Amending Act (XI of 1923), 
See Limitation Act, 190/, Scu I, Art. 177 330 

Res Judicata. 

See CPC, 1908, O XXI, R. 100 326 

See Execution ov dfcrek 47 

Execution Court granting relief not given by 

decree See G P G, 1908, 0. XXXIV, rr 4,5 254 

Ex parte order without jurisdiction. 

Any ex parte order in a proceeding between the 
parties made without jurisdiction does not operate as 
res judicata in a subsequent suit between the parties. 
C 8asi Bhusan Mallick v, Sadananda Mallick 845 
Revision. 

See (i) 0 P. 0., 1908, s. 115. 

(«) Or. P.O., 1898.8 439 
(lit) Provincial Small Oausb Courts Act 1887, 

8. 25i 
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Second appeal. 8te appeal (Second). 

-Off. See Also 0. P. C , 1908, 0 VIII, r. 6 and 
0. XXI, K. 18 BTC. 

Q^ntribxition, suit for- -Rent-decree paid of 

by co-tenant —Suit to recover share of other co-tenant 
— Demands arising out of different transactions, 
whether can be set of —Plaintiff managing tenancy 
lands as agent subsequent to period included in rent- 
, 4^ree, effect of. 

ylaititiff and defendant were co-tenants ox certain 
di^upanoy fields The landlord sued them for arrears 
of rent in respect of certain years and obtained 
a deoree which the plaintiff paid up. Plaintiff 
then sued the defendant to recover the latter's 
shai^e of the decretal amount The defendant ad- 
mitted liability in respect of the amount claimed but 
resisted the claim on the ground that the plaintiff 
was the manager of the tenancy lands and was liable 
to account for the profits thereof up to the date of 
the institution of the suit and could not, therefon?, 
sue to recover what could only he an item of debt 
against the defendant in the account to be rendered 
by the plaintiff It was found that if the plaintiff 
W«6 managing the tenancy lands as tlie defendant s 
agent such management commenced after the expiry 
of the years in respect of which the rent-decree 
satisfied by the plaintiff had been obtained by the 

landlord. , .... , . 

tidd, that the defendant could not insist on having 
a demand not arising out of the agency treated as 
a debit item in any account that the plaintiff might 
have to render in respect of his agency, nor could 
the defendant claim an equitable set-off in respect 
ol such demand, since the demands of the plaintiff 
and the defendant had not arisen out of the same 
transaction. N Zukoobai v. Bhalsinoii, 8 N. Ij J. 205, 
A. I. R, 1926 Nag. 155 74 

Cross’claim.— Equitable set-off— Hindu Law 

—Illegal act of father— Sons, liahxhty of— Decree, 

^^xecuted a sale of certain property in favour of 
n, put him in possession of it. He further 

afftecd to indemnify him m the event of his losing 
Tjossession. The vendee lost possession upon a suit 
having been brought by the relatives ot A to set 
aside the sale. Subsequently the vendee brought a 
suit to recover the consideration-money and the 
<i&ifeifdant-vendor claimed equitable set-off in the 
of deduction on account of the profits realised 
bv tke vendee during his period of possession . 

Hdd (1) that the suit was one under Art. 97 of 
Sch I of the Limitation Act for money paid upon an 
Crating consideration which afterwards failed ; 

rSVt&it the claim for profits was not a cross-claim 
aHsing out of the same transaction such as could be 
as a claim to an equitable set-off and, 

therefore, could not be allowed. 

^fe ^stof liability of a Hindu son for an illegal 

committed by his father would rather be the 
for which the father’s act was committed than 
Wality of the act itself. 

Where a sale made by a Hindu was set aside as 
Kb without family necessity and the vendee being 
5!tlr!ved of possession sued to recover the purchaee- 
ItSiBV by proceeding against the family property in 
ISSbiids of^ the son of the vendor who had been 
wL^t on the record as the legal representative of 
fS^her who died during pendency of the suit : 

^ trad that the proper decree to pass would be a 
^ against the son as the legal representative of 
and capable of execution against him so 


8dt-Off — concld. 

far as he held property which was liable to attachment 
under the Hindu Law for his father’s debts. O KalLO 
Mal V. Partab Singh, A. I. R 1926 Oudh 301 787 

Specific perform a nce—Option to obtain property 
on payment of certain sum within period mentioned, 
nature of— Consideration, absence of— Offer, whe* 
ther can he accepted after death of parity to whom 
offer is made 

Lefendaiits’ predecessor agreed with the plaintiffs* 
predecessors that the latter could, within a period of 
ten years from the date of the agreement, tender a 
certain sum of money and demand conveyance of 
certain property from the former. In a suit for 
specific pertoimance of the agreement by the plaintiffs 
against the defendants* 

Held, (1) that if the agreement was to be treated as 
a contract it was unenforceble as being without con- 
sideration , 

(2) that if the agreement amounted to a mere offer, 
not having been accepted by the persons to whom it 
was made in their lifetime, it could not be accepte<l 
hy their successors-in-interest after their death, and 
was not, therefore, capable of being sued upon. B 
Duma Toma Rumav v Nathu Farsha Kurel, 27 Bom. 
L. R. 249. A. I R 1925 Bom. 431 1 6 

Specific Relief Act (I of 1877), s. 9-Decree for 
possession— Execution of decree— Obstruction. <Sce 
C P 0 , ms, 0. XXI, R 97 61 

S. 9 — Tenant, dispossession of — Summary 

suit by landlord against trespasser, maintainability 
of — Revision — Interference by High Court — Civil 
Procedure Code (Act V of 190S), s 115. 

A plaintiff who seeks possession summarily under 
8 9 of the Specific Relief Act must show that at the 
date of the suit he is entitled to such relief. A 
landlord, therefore, cannot bring a suit in ejectment 
under tins section where his tenant has been dis- 
possessed by a third i>arty 

The High Court will not ordinarily interfere by way 
of revision with a decree under s. 9 of the Specific 
Relief Act. Where, however, the remedy under the 
section is clear, the parties will not necessarily be 
driven to another suit M Veeraswami Mudali v. 
Vbnkatachala Mudali, 22 L W 448, (1925) M. W, N. 
763 A I. K. 1926 Mad 18. SOM L J. 102 20 

SSr 27 (C), 18 (b) -b’rnt ror specific per- 
formance— Contract to sell — Vendor, impeaching 
mortgage by predecessor-in-title— Mortgagee, whether 
proper party 

The general rule is that in a suit for the specific per- 
formance of a contract to sell, persons who do not 
claim under the parties to the contract and are 
strangers to it or persons claiming adversely to both 
the parties, ought not to be made parties 

A person setting up a mortgage in his favour 
executed by the predecessor-m-title of a vendor, who 
impeaches it as being a sham transaction and with*- 
out consideration, is, however, a person whose title 
could be displaced by the vendor and against whom, 
therefore, the contract to sell could under s, 27 (c) of 
the Specific Relief Act be specifically enforced. In 
such a case the just and proper course would be to 
implead also as party to the suit the person who claims 
to be a mortgagee and to adjudicate on all the ques- 
tions in the suit itself so as to enable the purchaser to 
be h*ee from all future risk and liability. IVI MaVap^a 
Chbttiar V. Kolandaivblu Chettiar, (1926) M. W. JJ, 
459; A. I. R. 1926 Mad. 597 71* 

42^Crtation of evidenet-^Bight to sue,- 
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Wherever evidence is being created whioli might 
ultimately result in disturbing the title of the plaint- 
iff, he has a cause of action to sue under soction 42, 
Specific Relief Act L Bhagat Singh l\ Mathra, A I 
R 1926 Lah. 275 9 8 2 

88, 54, 55. See C P. C , 190^, O XXXIX, 

BS 1,2 259 

Stamp Act (I! of 1899), 8.2 ^21) —Lette) em- 
powering to sell land— Power-of -attorney 
A letter empowering a person to sell the land is 
not a power-of-atto 2 ney as defined m the Stamp Act 
unless it empowers him to sell the land in the name 
of the writei of the letter L Kala Khan v Natht 
Khan, A 1 R 1926 Lah 229 9 90 

■ — 8. 35,Sch. I, Art. 1 — Unstamped document — 

Acknowledgment, whether evidence of debt— Oral 
evidence. 

Whether an acknowledgment of a debt was execut- 
ed in order to supply evidence of such debt or was 
a mere note or extract of accounts cannot be decided 
on the terms of document alone Therefore, if such 
document is unstamped it cannot be held to be in- 
admissible in evidence without taking oral evidence 
as to the purpose foi w^hich it was executed M Rama- 
swAMi Aiyangar V T Raghava Ahangar, (1926) M W. 
N. 118 1046 

Succession Act (X of 1865), ss. 101,103. See 

Hindu Law— W ill 289 

Bucoesslon Certificate Act (Vil of 1889), 8.25 

— Decision under Act, whether operates as res 
judicata 

A decision anived at under the Succession Certifi- 
cate Act upon a question of right between the parties 
does not, by virtue of the piovision contained in s 25 
of the Act, operate to bar the trial of the same ques- 
tion in any suit between the same parties L Murli 
Das V Aohut Das, 5 L. 105, A. I R 1924 Lah 493 

138 

6ult« Valuation Act (VII of 1887), 8, 3-- Local 
Rules See Prb-emption SUIT 986 

8. 8. See Court Fees Act, 1870, s. 7 (iv) (c) 

730 

Surety, release of^Mi^onduct of party 
A surety to the Couit for a party to tlie suit under- 
taking to discharge a certain obligation lu the event 
of the suit being decided in a ceitain mannei is not 
entitled to be discharged from his obligation under 
the surety bond on account of any alleged misconduct 
of such party, whatever remedy the surety may have 
against the "party himself M Srinivasa Cheiti v 
Ohenna Chbtti, 23 L. W. 705 251 

Transfer of case. iSee Cr. P. C , 1898, ss- 526 to 
528 

Transfer Of Property Act (IV of 1882),$, 6 (e)— 
“Mere right to sue,'' what is —School CommiiUe, 
transfer by, of school and assets to another Committee 
^Debt due to first Committee on account- -Suit to 
recover by second Committee, maintainability of — 
Right on assignment, whether mere right to sue. 
Where a certain sum of money is due from a peison, 
that sum is recoverable by an assignee on assignment, 
and if it is to be ascertained only on taking accounts, 
it might be that the iigut to take Uie account mav ru»t 
be assignable, but wliero tho alDgation is that the 
defendant is in possesjion of funds belonging to a 
person or that the defendant is accountable for a defi-' 
nite sum of money to a perbon, such a claim is ti aua- 
|ertkble* In such a case the right to recover the money 


Transfer of Property Act— contd. 

IS not a “mere right to sue" within the meaning of 
s 6 7c) of the Transfer of Property Act 
The Committee of a school registered under the 
Societies Registration Act transferred to another Com- 
mittee the institution and all its properties moveable 
and immoveable and deliveied possession thereof. 
In a suit by the Secretary of the second Committee 
against a person for recovery of money due to the 
first Committee of the school m the matter of wrong- 
ful rendering of accounts in respect of certain funds 
of the school 

Held, (1) that the right of the first Committee to sue 
for and recover any amount due to that Committee did 
pass to the second Committee and the plaintiff was, 
therefore, entitled to bring a suit and it was immate- 
rial that the specific debt was not mentioned in the 
schedule to the deed of transfer, 

(2) that what was transferred was nob a mere 
right to sue but the debt that was due by the defend- 
ant to the first Committee and, therefore, the transfer 
did not oftend against s. 6 (e) of the Transfer of 
Property Act M Addbpalli Venkata Garunadha v. 
Akella Kesava Ramiah, SOM L J. 54, 23 L. W 314, 
(1926) M. W. N. 149 & 450, A. I R 1926 Mad. 417 973 

8. ^ A— Perpetuities, rule against — Transfer 

on extinction of descendants 

A transfer of property in favour of another, to take 
effect on the extinction of the transferor’s line of male 
descendants, is against the law of perpetuities and 
cannot be given effect to A Ram Newaz v Nankoo, A. 
I R 1926 All 283 401 

8. 40. See Transfer of Property Act, 1882, 

8 100 3 48 

8. 43, application of — Transfer by rtver-^ 

Stoner —Knowledge of transferee 
A mortgagee from a person who has, on the date 
of mortgage, only a reversionary interest in the pro- 
perty moitgaged, does not, if he is aware of mortga- 
gor’s true interest in the property, acquire any right 
in the property on the death of the life-eatate-holder. 

It IS only when a transferee is led into the belief of 
absolute title on the part of the transferor and acts 
on the representation of the transferor, that he is 
entitled under s 43, Transfer of Property Act, to take 
advantage of the fact that the transferor later on 
becomes the owner of the pixiperty If that were not 
so ss 6 and 43 of the Act would conflict. A Mulraj 
V Indar Singh, A. 1. R. 1926 All. 102, 48 A. 150 471 

S. 53 — Limitation Act (IX of 1908), Sch, I, 

Art 120— Fraudulent alienation— Suit by credxtore 
— Nature of suit — Individual creditors, right of — 
Limitation — Starting point 

A suit under s 53, Transfer of Property Act, to set 
aside a fiaudulent alienation by a debtor is governed 
by Art. 120 of Sch I to the Limitation Act 
The right of suit under s 53, Transfer of Property 
Act, IS an individual right which each creditor has, 
although if one creditor obtains a decree in a suit 
under s 53 that decree acemea to the benefit of the 
other creditors as well 

Per Venkatasubba Rao, J — The right to sue under 
8. 53, Transfer of Property Act, accrues when a creditor 
exeicises his option of avoiding a fraudulent alienation 
and the starting point of limitation for a suit by him, 
therefore, is the date when he exercises this option. 

Per Madhavan Nair, J — The starting pomt for 
limitation for a suit under s 53, Ti-ansfer of Property 
Act, is not the date on which the creditor exercises the 
option to avoid the transfer, but it is tho date oa 
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Transfer of Property Act— contd. 


which the circumstances entitling the creditor to have 
the transfer avoided, first become known to him. 
M Guntur Narasimham i> Nyapaji Narayanarao Oaru, 
22 L. W, 592; A. I. K. 192G Mad CG 405 


8. 54, 

See Muhammadan Law - Dowi^h 265 

See Pre-emption 757 

See Registration Act, 1903, s. 17 527 

Sale— ^Delivery of possession - Pro- 
perty already in possession of vendee 
In the case of an unregistered sale of property of 
rupees less than one bundled in valu^* it is sufficient 
delivery of possession under a 5t, Transfer of Pi’o- 
perty Act, that the property is already in the posacs- 
Bion of the vendee A Ram Natfi Sinch v Gajadiiar 
Lal,A I R 1926 All 300 478 


— 8. 55 — Vendor and purchaser -De feet in 
title, whether ''maternal defect" - -Fraudnlent coii- 
cealment of defect - Possession, faiUne to give— Sale, 
whether can he cancelled. 

A defect in title is a “material defect” within 
the meaning of those W()rd8 as used ms 55 of the 
Transfer of Property Act 

Where a vendor of immoveable property fails to 
disclose to the purchaser a defect in the title which 
the latter could not have himself discovered, or fails 
to deliver possession of the pro]>erty sold to the pin- 
chaser, the latter is entitled to cancel the sale and 
to sue to recover the purchase-money paid by him 
together with the incidental expenses incuiied by 
him. R Mahomed Si I) Dili!' Likan Shoo, AIK 1925 
Kang 372; 4 Bur L. J 151 766 

-8. 59— Mortgage— Improper attestahon— 

Bond, if admisnble as one for money 
A mortgage-bond for a sum below Rh 100 is not 
admissible m evidence when it is not legally attested 
A mortgage-bond which cannot be proved as such 
can be admitted in evidence as a simple bond for 
payment of money C Dhana Mohammed r Nabtulla 
Molda, a. I R. 1926 Cal 637 948 

8,65 —Mortgage -Mortgagee empowered to 

obtain possession of portion of vioi'tgaged jmoperty on 
payment of certain amount to tJvrd person - 
Possession obtained on payment of larger amount - 
Mortgagor, whether liable for excess aniount paid- 
interest, covenant pi'oviding for payment of, up to 
certain date — Mortgagee, whether entitled to intciest 
after date fixed 

Where a mortgage-deed empowers the mortgagee 
to obtain possession of a portion of the mortgaged 
propel ty from a third person on payment of a certain 
sum of money, and the mortgagee, in order to obtain 
possession of the property, compelled to pay a 
larger amount of money than is mentioned in the 
mortgage-deed, the mortgagor is bound to bear the 
whole of the expenses incuircd by the mortgagee m 
obtaining possession of such property 

Where a mortgage-deed expressly provides that 
interest shall not be payable to the mortgagee after a 
cercam dale, the mortgagee is not entitled to interest 
after such date O Gauri Shankar v Bhairo.v Per.shad, 
A. 1. R 192GOudh 207 17 

8. 74. See Limitation Act, 1908, ScH I, Art. 

131 118 

S3. 91, Z3— Contract to sell— Vendee, whztKer 

entitled to deposit viortgage-money in Court 
A person who has merely obtained in h»9 favour 
, an agreement to sell property caru'.t file a suit for 
redemption of a mortgage on it and is, therefore, not 


entitled to deposit in Court the mortgage-money undel^ 
8 83, Transfer of Property Act M Mavappa Chettiar 
V. Kolandaivei.u Ohettiab, (1926J M. N 459; A I, 
K 1926 Mad 597 71 S 

s. 95 — Limitation Act (IX of 1008), Sch. 7, 

Alts 115, 120, 182— Decree for arrears of main- 
Jenance charged on immoveable pro pe ) ty— Decree 
paid off by one of several judgment-debtors — Charge, 
—Suit to enforce charge— Limitation, commence- 
ment of — Interest, whether can he recovered— Charge, 
whether can be enforced against bona fide purchaser 
for value 

The provisions of s 95 of the Transfer of Pioperty 
Act are not confined to usiif ructuai y mortgages where 
the mortgagee obtains possession, but the words as to 
possession are to lic read as applying to o&seB where it 
IS possible from the natuie of the mortgage to obtain 
pos&ession 

W here in order to avoid the sale of certain property 
charged with the payment of a maintenance allow- 
ance, one of the judgment-debtors against whom the 
deciee for an ears of maintenance has been obtained 
pays oft* the deciee, he obtains a charge on the pro- 
perty in respect of the amount of the ahaiea of 
the Ollier judgment-debtors which they were liable to 
pay under the decree. A suit to enfoicc such a charge 
18 governed by Ait 132 of Sch I to the Limitation 
Act and the penod of limitation begins to run from 
the date of the payment by the plaintiff So far, 
however, as a claim to interest on the amount paid 
by the plaintiff on behalf of the defendants is c on- 
cerned, the claim would be governed by Art 115 of 
Sch 1 to the Limitation Act and not by Art 120 and 
interest would be lecoveiable only for three years 
Such a cliaige cannot, houever, be enforced as 
against an auction-piirchaBer who has purchased the 
pioporty m good faith for value without nctice 0 
Qamar Jahan Begam r. Munki-y Mir/.a, 12 0. L J 313* 
2 O N. 413; A I R. 1925 Oudh 613 559 

S,^ 00— Charge, oral, legality o/— Bona lida 

purchaser for value, whether affected. 

A charge may be created oi ally in India If it is 
m uniting the docAiment creating it must be registered. 

A charge cannot be enforced against a Lena fide 
purchaser for value and tlie absence of the publicity 
which is secured by registration cannot in the case 
of an oral charge prejudice the light of third paities 
dealing with the pioperty for value in good faith. 
N Ahmad Baig r Model Mill Nagpur, Ld , A I R 
1926 Nag. 262 25 

S. 100- -Landlord and tenant— Lien for 

rent over produce- Mortgage of crops— Mortgagee 
taking with notice, effect of. 

A person who accepts a mortgage over standing 
ciops from a tenant with notice that the landlord has 
a hen over the crops for the payment of rent, lakes 
subject to such hen 

It is the usual x>raclice in Burma for landlords to 
have a hen ovei the paddy reaped by the tenants 
over their lands R Maukg Han v Ko Oh, AIR. 
1925 Kang. 360, 4 Bur L. J. 180 688 

SS. 100, ^0— Charge created by decree— 

Enforcement against transferee for vulue without 
notice 

The general rule is that where the owner of pro- 
perty creates successive rights by different trauhactions 
entered into at different times, the rights will, in the 
absence of special circumstances, take effect in order 
of priority. The rule laid down in s. 40 of the Tran^- 
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Transfer of property Act— conoid. 

fer of Property Act that a right arising out of contract 
and not amounting to an interest or an easement, 
cannot be enforced against a transfeiee for value with- 
out notice has no application to an obligation ci eating 
a charge ujKjn property 

A charge created by a deciee is enfoiceable against 
a transferee for value with{ait notice A l^iAUADLo 
pRASAi) V Anandi Lal, 22 A L J 867, L R 5A 749 
Civ, A I R 1925 All 60, 47 A 90 348 


— 8, 106. See Provincial Small Causl CorRis 

Act, 1887, Sen II, cl (8) 683 

S, 118— Trans/e? of p)ece of lavd ni lifu 

of grant of r'lght of easement Regtsteied deed, 
whether necessary, 

A transaction by which a person agrees to permit 
another to rest the beams of a strucluic on his wall 
and to open cupboards theiemm ojtchaiige for a 
piece of land of the value of less than Rs ICO need 
not be m w'ritmg registered, w^here each paity has 
delivered possession to the other 
The grant of an casement is not a tiansfei of 
ownership of immovonble prupeity M ArmKPAi Li 
Kondayvai? Yandru Verranna, a. I R 1926 Mad 

672 

8, 123 

The provision of the Transfer of Pioperty Act 
that a valid gift can only be made by a registered 
deed does not apply to the Punjab L Fateh Muihm- 
MAD V Mith\, A I R 1926 Lah 286 479 

Trust, religious— Pro-note by trustees— Trust pro- 
perty, liability of 

Where the uralars of a devaswom execute a pro- 
missory note m their caimcity as uralais lecitmg 
therein that the amount boi towed is due to the payee 
from the devasmom, the payee is entitled to pioceed 
against the propeity of the deuaswoni on proof of 
existence of necessity for the loan M Sitrramaniam 
Patter 7’ Vllu Nair, 49 M L J 717, 22 L W 749 
(1926) M W N 36, A I R 1926 Mad 249 481 

Trustee. 

SeeC P C, lfi08, s 2 (ID 

See CPC, 1908, 0 XXII, r 10 520 

Debt, incurring of, by trustee -Suit ajter 

ceasing to he trustee— Proper decree 
AVhere, a trustee incurs a debt without charging 
the ti list pioperties, there is a presumption that the 
creditor lent the money on his peisonal credit 

In a suit by a plaintiff for recovery of money due 
for fireworks supplied to the defendant as trustee of 
a temple, the defendant is peisonally liable, evxn 
though on the date of eiiit lio has ceased to be a 
trustee M Narayanaswami Piilai v Goealakrishna 
Naidu, (1925) M W N 780, 22 L W. 618, A I R 
1926 Mad 112, 50 M L J 48 4 8 3 

Trusts Act (li Of 1882), 88. 5, e—Trmst funds lent 
to merchant— Merchant, whether trustee— lubohency 
of merchant— Trust, position of 
Wheie a trustee of a charitable fund lends the 
trust funds to a meichant, the latter does not hold 
the funds as a tiuslee and if he happens to become an 
insolvent, the trust must rank as au oidinary cieditoi 
of the insolvent m the insolvency proceedings S In re 
Lalohand Dloomal, a. I R. 1925 Sind 259 1016 


S. 88-7 'rust, acceptance of -Repudiation 

by trustee 

A person who accepts a trust and acts upon it is 
stopped from afterwards disputing it and cannot 


Trusts Act-concld 

bring a suit in his personal capacity in derogation of 
the trust 

Noi can he in such a suit claim to recoup himself 
what he has spent foi the bcnelit of the trust IVI 
Pa/haviv'^ uy Taraean r Mriif kappa Tarakan, 23 D W. 
16. SOM D J 49, A 1 R 1920 Mad 367 124 

U. P. Excise Act (IV of 1910), s. 10 (2) (f). See Cn 

P C , 1898, a 197 (\) 857 

8. 53 -Ciiminal Pioreduie Code (Act V of 

ISOS', s KU Seaich, inegtdar Conviction, Icgahi y 
of 

An iiregulaiitv in the search does not render illegal 
the conviction of a ]jeibon wdio is found in possession 
of an excisable aiticle on such seaich A Abdual 
Hah/ Kha\ v f^AiPiamR, D R 6 A 203 Or, 21 A D J. 
173, 27 Cl L 3 2G5. A I R 1926 All 188 441 

U. P. General Clauses Act (I Of 1 904), s, 4. See 

Incomi Ta\ Arr, 1922, s (6 257 

U. P. Land Revenue Act (III of 1901), s. 39 (2)— 

•Joint holding— Pai hliou, suit for, whether maintain- 
able 

Section 39 (2) of the IT P Land Revenue Act does 
not moan tJiat no division of a tenancy holding held 
by two or more tenants should he effected It meiely 
says tliat jf such a paitition has been aiuved at and 
the distribution of land has taken place, it shall not 
bo jocorded in the revenue papeis until the consent 
of the land-holder has been obtained The section is 
no bar to a claim bv one of sevpial joint tenants to 
get hit* shpio in a enltivatoiy holding divided by 
means of a pai titum suit tiled in a Civil Court 0 
Karinoan V Harhiar Di .t, 3 O W N 58, 13 O L J 
53 34 

8S. 110, 111, 113-~Partitu>n proceeding— 

Objection -filed nfte> crpirij of period fixed, udiether 
cun be entey tamed 

Wheie ,an obiet Uon is tiled m a partition proceed- 
ing after the expiiy (ff tin" time tixed for filing ob- 
jections in a pioclamation made iindei s 110 of the 
U P Land Revenue Act, hut hefoie the Court has 
taken any stejis undei s 113 of the Act, the (.’ouit is 
not precluded fiom dealing with the objection, and if 
It decides It, the decisionwill lie taken to be under 
s 111 O RruAN SiNC.H V K\lka Si\(.h, A 1 R 1920 
Olid h 309 9 0 3 

U. P. Municipalities Act (II of 1916), ss. 118,178, 
185, 186, 307- Aui/ciiow eiec/ chabutia— 
piohibiinig stone hiaclxcl'i to suppoit chabutra, 
<h >7 egtfvd of — Offence 

Wheie a sanction to eic(*t a chahutia docs net 
limit the disci etion of the Imildei to build it in any 
paiticularfoim, it is op i\ tohiiu to eicct stone hiackets 
foi Ruppoiting the new < Uabnti a and Ins lef.isal to stop 
the election of the hi whets rai a notice being served 
on lum iindei b 186 ot the L P Munnnpalities Act 
docs not make him CMnniuilIv liable A Ram WaRUP i 
Kmpiroh, 21A L d 103, A 1 R 1920 All 122, 27 Cr 
L d 250 48 A 230 420 

U. P. Village Panchayat Act VI of 1920), ss. 31, 
32. .SVe Cii P 0 , 1898, s 139 870 

S. 72. ^ke Ck P C , 1898, ss 133 to 143 

452 

Usurious Loans Act (Xof 1918), ss. 2 (3), 3- 

Sint to redeem pledged omaments— Inter est, high 
rate of- Relief, whether can he granted 
A suit by a debtoi to redeem certain oinaments 
pledged by him with the defendant does not fall 
within the purview of e. 2 (3) of the Usuiious Loans 
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Usurious Loans Aot<-concld. 

Act, and s. 3 of tlio Act has, therefore, no application 
to such a case. B Ohunilal Mokamdas Mauwadi v. 
Christopher, 27 Bom L. R. U62; A. 1. R 1926 Bom 
65; SOB. 107 368 

Vakalatnama, defective, appeal filed with— 
Subaequent filing of valid vakalatuanm, effect of 
•^Secretary, Municipal Committee signing vakalat- 
nama — Ratification by President, effect oj — 

Extension of time 

There is no authority for the proposition that 
because once a vakalatnama has not been objected to, 
it is good for all purposes and that an appeal hied 
with that defective vakalatnama is properly lilerl 
Nor does a new power-of-attorney validate an appeal 
BO far as the time for filing an appeal is concerned 
But in these matters a Couit should not be t<fO meti- 
culous especially, when a person on whose bclialf 
the appeal was filed has accepted or ratifii^d the action 
of the person who filed the appeal on his bciialf. 

Therefore, where a Municipal Committee or its 
President has endorsed the action of the Secietary m 
signing the vakalatnama for filing an appeal on bclialf 
of the Municipal Committee, and the oppc^sitc party has 
not objected to the vakalatnama as oiigmally hied m 
the suit, it should be considered that the Secietary 
was empowered by the Municipal Committee or its 
President to instruct the Pleader and had authority to 
sign the vakalatnama on behalf of Municipal Com- 
mittee. 

Under the above mentioned circumstances, provisions 
of 8. 5 of the Limitation Act may also be iuvok^'d, if 
necessary, for extending the time for filing the appeal 
L Allah Bakhsh v. Municipal Committee, AIR 
1926 Lah. 223 9 6 6 

Vendor and purchaser— Co-purchasers— Excess 

price paid by one— Possession, suit for, by othei — 
Decree conditional on payment of balance due— 
Court, jurisdiction of 

If one of two co-purchasers of a property has paid 
more than his portion of the purchase-money, the 
Court, in a suit for possession of lus ehaie by the 
other purchaser, can order that he must pay liis 
portion of the purchase-money in default, befoie 
recovering possession M Poohanalincjam Seiuai v, 
Vbebayi, 22 L. W. 782, (1926) M. W. N, IH, A I R. 
1926 Mad. 186 1055 

Covenant of indemnity against lass — Pi'C- 

emption decree — Vendor's liability 
A vendor who by virtue of a clause in the sale- 
deed takes upon himself to recoup any loss mcuired 
by the vendee m consequence of any mii (''hist qism 
ka dawa") by anybody m relation to the pioperly 
Bold, is bound to make good the loss on the vendee 
losing his land on a pre-emption decree being passed 
against him. L Sita Ram v. Nanak Ciiand, A. I R 
1926 Lah. 182 313 

• Knowledge of defective title- Wilful default — 

Breach of contract — Damages 

Where a vendor contracts to sell property to which 
he knows that his title is defective, and there is a 
breach of the contract on his part, the ccn<birt of the 
vendor is equivalent to wilful default, and he is 
liable to pay damages according to tho ordinary rule, 
t* e., the difference between the contiact jaico and the 
market price of the property at the date of the breach, 
Although, there may be cases in which it may be found 
$hat there was an implied contract that in the event of 
the title roving to be defective without any default of 


Vendor and purchaser— cohcld. 

the vendor, he should not be liable to pay damages 
according to the ordinary rule. B Vallabhdas Tulsi- 
das y Naoardas JuTHAiiiiAi, 23 Bom. L, R. 1213 143 

Sale of goods— Wrongful repudiation by 

bnyev' -Vendors suit for damages— Vendor s ability 
to deliver goods, question of ~ Damages, measure of — 
Deposit with vendor, whether forfeited — Vendee, 
rights of 

In a suit for damages by a vendor for wrongful 
repudiation of goods, he cannot be defeated merely 
by Its being shown that after repudiation by the 
buyer, he had not the goods to implement the contract 
actually in his physical possession The vendor can 
show that he could have supplied the goods contracted 
for either from the openmaiket or from any other 
source and in either case he would be entitled to main- 
tain a suit for damages for wiongful repudiation. 

In such a caie if the vendor has got a deposit from 
the vendee towards the contract, he is not entitled to 
keep tlie whole amount of deposit irrespective of 
actual damages suffered. Where the actual damage 
suffered is less than the amount of deposit, the vendee 
IS entitled to refund not only, of the amount of differ- 
ence between the two, but also to interest thereon. 
M Manepalli Hatanarayanamurtui V Thommandra 
Ertkalappa, 50 M L. J 150, 23 L W, 396; (1926) M. W. 
N. 282, A 1. R. 1926 Mad. 410 962 

Water rights — Natural stream flowing into tank— > 
Permanent system of irrigation — Persons tiTigating 
lands from tank, rights of 

A natural stream passing through a jungle area 
fell into a tank and then flowed out in a defined 
channel into a second tank, the water of which had 
been used by the plaintiff for more than 60 years 
for the 11 rigatioii of his lands. The outlet from the 
first tank had fallen into disrepair several years ago 
and the (Government then proposed to repair the 
breacli m such a manner as to stop the flow of the 
water from the first tank into the channel which 
conducted the water into the second tank from which 
the plamtiff had been irrigating his lands ; 

Held, (1) that the channel system of the two tanka 
having formed a permanent feature of the irrigation 
system of the country and not being intended to be 
temporary and the plaintiff having utilized water for 
the use of his fields for more than 60 years, he was 
entitled to the continuance of that flow into the second 
tank; 

(2) that the Government were entitled to repair 
the breach in the outlet from the first tank inasmuch 
as there was nothing to show that in spite of the 
lapse of many years since the date of the breach, the 
Government had at any time abandoned the idea of 
restoring the breach or that they intended the state 
of disrepair to be permanent , 

(3) that the repairs must, however, be carried out 

in such a manner as not to interfere with the usual 
supply of water necessary to irrigate the plaintiff’ll 
lands from the second tank M Vepuri Subba^ya v, 
Bbcubtary of State for India 78 

Will, execution of— Undue influence — Burden of 
proof Surrounding circumstariccs— Fardanashin 
lady - Probabilities of the case. 

If a person impugns a Will on the ground that 
was obtained by the exercise of undue influeUCBt 
excessive persuasion or moral coercion, liei upoa 
him to ostablieh it» 
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Will— contd. 

A man may act foolislil^ and even heartlessly if 
he acts with full comprehension of what he is doing, 
the Court will not interfere with^ the exercise of 
his volition In such cases the decision of the Court 
must rest not upon suspicion, but upon legal grounds, 
established by legal testimony. 

A Will executed by a pardanashin lady in plain 
language, in lieu of services rendered by devisee, and 
‘otherwise “natural and consistent with the probabilities 
of the case, must be upheld. O Baldeo Singh v. 
Gulab 237 

• Undue influence —Disposing mind — Inference 

from su't'rounding circumstances. 

In the absence of direct evidence as to the posses- 
sion of a disposing mind by a testator at the time of 
making a Will, it is open to the Court to infer from 
the surrounding circumstances of the case the exercise 
of undue influence over the testator. 


Wlll-concld. 

Where the Court is able to find that a testator at 
the time of making a Will was in a very weak state 
of health and was under the influence of persons who 
were benefited by the Will, the Will must bo rejected 
as having been executed by the testator without a 
disposing mind. L Prag Devi v. NathuMal, 7 L. L J 
230 1 83 

WORDS AND PHRASES:- 
Bona tides, meaning of. 

A bona fide act is one done with due care and 
attention L Puran Chand i; Emperor 991 
GIrwl, meaning of. See Mortgage 772 

Malik, meaning of <S^ee Custom — Succession 657 
To pre-empt, meaning of. See Agra Pre-emption 
Act, 1922, s. 12 (3) 1 

Writ of certiorari. See Madras District 

Municipalities Act, 1920, s 13 etc 818 

Zoroastrlan temple. See Religious endowment 
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